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PREFACE 

TO THE TWELFTH EDITION 


The present edition was long overdue. The interval between the present 
and the immediately preceding edition is more than 15 years. Many 
important cases on the Transfer of Property Act have in the meantime 
.been decided by the Supreme Court as well as by the High Courts of the 
different States,' I have spared no pains to incorporate all the Important 
cases decided since the publication of the previous edition in 1955. 

In order that the length of the book may not increase, some of the 
old cases that have lost their importance with the passage of time have 
been omitted. With the same object in view lengthy extracts from 
the report of the Select Committee relating to the amendments made 
by the Act of 1929 have been deleted and extensive quotations from judg- 
ments have been abridged. Unnecessary details in expounding the principles 
laid down in the cases mentioned in the book have been omitted wherever 
possible. In short, all-out eiSbrts have been made to curtail the volume 
without sacrificing the substance. 

In incorporating new cases attempt has been made to state the principles 
with reference to the facts of those cases. Salient facts have been stated 
in the briefest possible manner so that one may know in what context 
a particular principle has been laid down. A bare statement of the principle 
without reference to the facts is very often misleading. If the salient facts 
are stated before stating the principle, a practising lawyer can at once 
know to what extent the principle is applicable to the case he is arguing 
before the Court. 

All the recent decisions of the Supreme Court bn the various provisions 
of the Transfer of Property Act have been carefully noted. As to the 
recent cases decided by the High Courts of the different States of India 
only those cases have been incorporated as have laid down important 
principles, not covered by the decisions of the Supreme Court. 

i have resisted the temptation of indicating what the law should be, 
because I think that the primary duty of a court of law as well as of a practising 
lawyer is to apply the law as it is without speculating what the law should be. 

Late B. B, Mitra, the author of the book, is a well-known figure in 
the field of legal literature. . It is with a great deal of hesitation that I 
undertook the difficult task of revising the book in order to make it 
up to date. -I have tried my best to keep intact the original text of the 
learned author as far as possible ; but in incorporating new matter in order 
to make the book up to date I have used my own discretion. 

I am greatly indebted to Mr. A. N. Saha M.A.LL.B., for preparing the 
index which will serve as an invaluable guide to the points of law discussed 
in the book. 

I hope that the present edition of the book will prove as useful to the 
legal profession aslits earlier editions. 

Calcutta , A. C. S. 

1 January 1971 
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The 

Transfer of Property Act 

Act No. IV of 1882 


An Act to amend the Law relating to the Transfer of Property 
by Act of Parties. 

Whereas it is expedient to define and amend certain parts 
of the law relating to the transfer of pro- 
Preambie perty by act of parties ; It is hereby enac- 

ted as follows : — 

1. History of the Act : — ^The kernel of the Bill which became the 
Transfer of Property Act was a draft prepared in England by the Indian 
Law Commission, which was sent out to India in 1870, with instructions 
to take the necessary steps for passing it into law. It was heterogeneous, 
ill-defined and ill-drawn. The sections on powers, for instance, were 
unnecessary. No mortgagee was to take possession of the mortgaged land, no 
mortgagee was to foreclose. Not only the English but all the Indian forms 
of mortgages were ignored. The then Law-Member of the Governor- 
General's Council felt that the amount of simplicity gained would not 
justify the amount of disturbance created. 

However, in obedience to the orders of the Secretary of State, the 
Bill with some slight amendments made by the Law-Member was intro- 
duced into the Council in 1877, referred to a Select Committee and 
circulated to the Local Governments for publication and translation. A 
mass of criticisms and suggestions came in and the Bill was revised and 
republished in 1878 and for a second time sent to the Local Governments. 
Another mass of criticisms came in. The Bill was therefore recast, 
circulated for a third time to the Local Governments and referred to a 
Commission. The Commission made several amendments, both in the 
wording and substance of the Bill. 

o The recommendations of this Commission were duly communicated 
to the Select Committee. Most of the changes proposed were adopted 
and the Bill became law in 1882. 

(See Whitley Stokes’ Anglo-Indian Codes, Vol. I, pp. 738-739). 

Preamble : -“The Preamble usually mentions the general object 
and intention of the Legislature in passing the enactment ; further it is 
well established that the Preamble cannot restrict the enacting part of 
the Act, though it may be referred to for the purpose of solving an 
ambiguity” — per Fletcher, J. in Mani Lai v. Trustees for the Imp}'ovement 
of Calcutta, 45 Cal. 343 (F.B.). See also Kesab v. Bhobani, 18 C.L.J. 187 : 
Powell V. Kempton Park Race Course Co., (1899) A.C. 143 ; Secietanj 
of State V, Maharaja of Bobbili, 43 Mad. 529, 46 LA. 302 ; Inder Stngh v. 
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, „ I. ATT? IQS'; SC 965 ; 1956 S.C.R. 995. Preamble must 
State of ^ • tJje ^language of the Act is clear and when an enact- 

be be resorted to to explain it-per 

ShiLr! J Coal cLpcnt, v. t/mo. of Inciia, A.LR. 

1961 S.C. 954. . , , . 

It is not a consolidating Act, nor does it profess to be a complete 
Code dealing with transfer of property. It purports to do nothing more 
than define and amend certain parts of the law relating to transfer oi 
pTO^triy—Lachfiminarayan v. Janmejay, A.I.R. 1953 Pat. 193 . 1953 


B.L.J.R. 135. 

Headings ; — ^Headings prefixed to the sections are regarded as pre- 
ambles to those sections and therefore a safe guide in interpreting them ; 
but the headings or sub-headings cannot either restrict or extend the 
scope of the sections when the language used is free from ambiguity— Mt. 
Sovitri Devi v. Dwarka Prasad, I.L.R. 1939 All. 275 ; Md. Shaft v. District 


Magistrate, A.LR. 1964 J.K. 23- 

T. P. Amendment Act, 1929 The Transfer of Property Act has 
been amended by the Transfer of Property (Amendment) Act, XX of 
1929. 


The amendments made by this Act have come into force from the 
1st April 1930. 

[For Bill No. 33 of 1927, and the Report of the Special Committee, 
see Gazette of India, August 20, 1927, Part V, pp. 89—131 ; reprinted 
(as Bill No. 6 of 1929) in the Gazette of India, March 9, 1929, Part V, 
pp. 30—70 ; for the Report of the Select Committee, see Gazette of India, 
September 7, 1929, Part V, pp. 111-125 ; for Act XX of 1929, see Gazette 
of India, October 12, 1929, Part IV, pp. 33—44.] 


lA. Amendments — whether retrospective : — The general principle 
as laid down by the Privy Council as to whether an amendment is retros- 
pective is as follows : while provisions dealing with matters of procedure 
have, in general, retrospective effect, provisions which touch a right in 
existence are not to be applied retrospectively in the absence of express 
enactment or necessary intendment— De/Ai Cloth, etc.. Mills Co. v. 

^^27 P.C. 242 (244), following Colonial 
Sugar Refining Co. v. Irving, (1905) A-C. 369 (P.C.). 

Act whether the amendments made in the Act by 

oDinion in thp H'ff refTOspe^ve or not, there is a great divergence of 
pinion in^ the different High Courts and Chief Courts, 

Property Amendment Act (XX of 
s-ctions of the thereby in the following 

if 17 18 53 I S ^^^2. namely, sections 2, 3, 15. 

IHA. lli 129 and’lBO^l'^’n'oVt SeSf ' 

effected Wore* transfer of property made or 

(b) the Tff April, 1930. ■ 

fT. -“-q-nces of anything 
10 anv or suffered before the aforesaid date, 

or incurmd’before sfh°datef 
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(d) any remedy or proceeding in respect of such ri^t, title, obliga- 
tion or liability ; 

and nothing in any other provision of this (Amendment) Act shall 
render invalid or in any way affect anything done before the first day of 
April, 1930, in any proceeding pending in a Court on that date ; and any 
such remedy and any such proceeding as is herein referred to may be 
enforced, instituted or continued, as the case may be, as if this (Amend- 
ment). Act had not been passed.” 

As regards the amendments made in the sections of the main Act 
enumerated above, it has been expressly laid down in sec. 63 of the Amend- 
ing Act that they are not retrospective. But as regards the other amend- 
ments made by the said Amending Act (in this class fall the new sections 
53-A and 92 of the main Act), according to one set of decisions they are 
not retrospective— Kanji v. Skunmugam, A.I.R. 1932 Mad. 734, Jagadamba 
V. Anadi, A.LR. 1938 Pat, 337, Lakshmi v. Shankara, A.I.R. 1936 Mad. 
171, Bank of Chettinad v. Maung Aye, A.I.R. 1938 Rang. 306 (F.B.); 
Srinivasulu v. Damadaraswami, A.LR. 1938 Mad. 779, (1938) M.W.N. 
708 ; Kotireddi v. Kaonam, A.I.R. 1936 Mad. 916, 71 M.L.J. 639, 166 I.C.- 
535 ; Janki v. Kanhaiya, A.LR. 1936 Oudh 102, 159 I.C. 316 ; Jagdeo v. 
Maliabir, A.I.R. 1934 Pat 127, Chettyar Firm v. Kaliamma, A.I.R. 1935 
Rang, 423. 

But according to the other set of decisions these other provisions 
mentioned in the latter part of sec. 63 of the Amending Act have retros- 
pective operation— 5’rdewaM v. Patell, A,I.R. 1933 Bom. 381 ; Gajadhar v. 
Bachan, A.I.R. 1934 All. 768 ; Banarsi v, Ali Mahammad, A.I,R. 1936 
Lah. 5 ; Shyam Sundar v. Din Shah, A I.R, 1937 All, 10 ; Ashutosh v. 
Nalinakhya, A.I.R. 1937 Cal. 467 ; Him Singh v. Jai Singh, A.I.R. 1937 
All. 588 (FB.), LL.R. 1937 All. 880, (1937) A.L.J, 840, 171 I.C. 153 ; hap 
V. Umraji, A.LR. 1938 Bom. 115, 39 Bom. L. R. 13'09, 174 I.C. 188 ; Ram 
Dayal v. Chakrapani, A.I.R. 1936 Pat 60, 160 I.C. 933 ; Padma Lochan v. 
Ajimaddin, 42 C.W.N. 1106 ; Md. Hushen v. Jamini, A.I.R. 1938 Cal. 97, 
42 C.W.N. 38, I.L.R, 1938 Cal. 607, 176 I.C. 41 ; Kundan v. Faquir A.I.R. 
1938 Oudh 127 (F.B.), 174 I.C. 714; Ko Po v. Mmmg Lu, A.I.R. 1937 
Rang. 402. See also Wakefield v, Sayeedo Khatun, A.I.R. 1937 Pat 36, 
15 Pat. 786, 166 I.C. 797 ; Girdhar Lai v. Alatj Hasan, A.LR. 1938 All. 
221 (F.B.), (1938) A.L.J. 313, 174 LC. 702 ; Totaram v. Ram Lai, 54 All. 
897 (F.B.), A.LR. 1932 All. 489, 1932 A.L.]. 629, 

The principal ground, upon which it has been held, that the amend- 
ments mentioned above are not retrospective, is that where the languap 
employed by the Legislature is ambiguous and not clear and explicit, 
the Court must not give a construction to the new Act which would take 
away vested rights — ^see Jagadamba v. Anadi, supra and Srinivasulu v. 
Damadaraswami, supra. 

On the other hand, the chief reason which has influenced the contrary 
view is that sec. 63 of the Amending Act having declared certain sections 
to be not restrospective says that the other sections are not retrospei^ve 
in a limited sense only, that is, the amendments will not affec^nythmg 
already done before 1st April 1930 in any pending proceeding. Therefore, 
by implication the Legislature has said that where Acre is no pending 
proceeding the sections will have retrospective operation. - 
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More ma.< decMons :-Tl>e following recent canes support tte view 

that to provisions mentioned in to latter part of sec. 63 of the Amend- 

to aS Mil have retrospective operatton where tee is »» Pendmg 

proceeding: Tnkamn v. Atmaram, c V, ' 

procee g (Broomfield & Macklin, JJ.) ; Subraya v. 

?■ '“'In A T ri938 to 508, 40 Bom. L.R. 1001 ; Dm Yi v. Mmmg 

prsmig, AXR 1939 Rang 175, 182 1C 651 : /ngnd Btam v. Rnnnn ^ 

A T R 1941 Cal 287 (Henderson. J.) ; Rustomji v. Bai Mott, AJ.R. 1940 

Bom 90 IL.R.‘l940 Bom. 50, 41 Bom. L.R. 1310 (Beaumont, Cl. and 

Ln I.) ; Gopal v. Abdul Latif, A.LR. 1940 Oudh 97, 15 Luck 175, 

(1939) OWN 1045 (Thomas, C.J. & Radha Krishna, J.) ; Mcifigal Sen y. 

Kewd Rani. A.LR. 1940 A11.75, 187 I.C. 274 (Bennet & V^ma JJ.) CJmn 

Lai V. Laksmi Chand. A.I.R. 1940 All. 237, 1940 A.L.J. 234, I.L.R. 1940 

All. 212 (Iqbal Ahmad & Bajpai, IJ.) ; Tika Sao v. Hari Lai, 19 Pat. 752 

(F.B.), A.I.R. 1940 Pat. 385, 21 P.L.R. 453. 

For the contrary 'view see further hAunna Lai v, Chatan Pnakash, 

I.L.R. 1940 All. 79, 1939 A.L.J. 1099, A.I.R. 1940 All. 65 where Bennet 

and Varma, ]J. have held that there is nothing in the amendment of sec, 

84, T. P. Act (a section not specifically mentioned in sec. 63 of Act 20 

of 1929) to show that the amendment is in any way to be retrospective. 

It does not, however, appear that the Full Bench decision in Hira Singh 

V. Jai Sitigh. I.LR. 1937 All. 880, 1937 AL.I. 659, A.LR. 1937 All. 588 was 

brou^t to the notice of their Lordships, In Mongol Sen v. Kewal Ram, 

A.LR. 1940 All. 75, 187 LC. 274 the same learned Judges have held that 

the amended sec. 92, T. P. Act, has retrospective operation. In Serajul 

Haque v. Dwijendra Mohan, A-LR. 1941 Cal. 33, Mr. Justice Biswas seems 

to have been inclined to the view taken by Wort, J. in Jagadamha Prasad 

V. Anadi Nath, A.I.R. 1938 Pat. 337, 19 P.L.T. 594, 176 LC. 273; but 

this latter decision is deemed to have been overruled by the Full Bench 

case of Tika Sao v. Harilal, supra, though supported by the dissentient 

judgment of Manohar Lai, J. In a recent case the Calcutta High Court 

has, however, held that the mere fact that certain sections of the Act are 

expressly made non-retrospective does not necessarily show that the 

intention of the legislature was to make the other sections retrospective — 

Shamsuddin v. Haidar Ali, A-LR. 1945 Cal. 194, 49 C.W.N. 104. 

In Janaki NaHi v. Pramatha Nath, 67 LA. 82, I.L.R. (1940) 1 Cal. 291 

p. 306), A,LR. 1940 P.C. 38, their Lordships of the Judicial Committee 

have noticed that there are conflicting decisions in India on the above 

question, but their Lordships did not find it necessary to express any 
opinion thereon. j tr j 

“The chief objects of the Transfer of 
the rules which regulate the trans- 
'“to harmony with the rules 
of the work rnm death and thus to furnish the complement 

Icessir ^“testate and testamentary 

relates to immoveaBi* the code of contract law, so far as 

does noE proortf B. the Contract Act, it is not and 

Indian CodJ,Vo\ I y. measure’'-Whitley Stokes’ Anglo- 

nertvBu scope of this Act is limited to transfer of 

a transfer by opera- 


property bv ncr nf-nnrii.,. ^ IS 111 

^ V p w oy act of parties as contradistinguished from 
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tion oi law, e.g., iri case of insolvency, forfeiture or sale in execution of a 
decree. It relates to transfer of property inter vivos and has no applica- 
tion to disposal of property by will—Raja Parthasarathi v. Rajah Venkata- 
dari, 46 Mad. 190 (222), A.I.R. 1922 Mad. 457, 43- M.L.J. 486. Nor does 
it deal with cases of succession— v. Krishna Kamini, 37 Cal. 377 
(382), 11 C.L.J. 401. Principles of justice, equity and good conscience 
embodied m statutes like T.P. Act, Indian Succession Act should not be 
applied to all communities alike so far as their personal laws are concerned 
—Kamalakshy v. Narayan, A.I.R; 1968 Ker. 123: ILR. (1967) 2 Ker. 268; 
1967 Ker. L.J. 671. 

4. The Act not a complete Code : — ^The Transfer of Property Act is 
not exhaustive ; it does not profess to be a complete code— Satyabadi v. 
Harabati, 34 Cal. 223 (228) ; Bimsee Das v. Gena Lai, 12 I.C. 155, 14 C.L.J. 
530 ; Mahomed Shafikul Huq v. Krishna Covinda, 23 C.W.N. 284, 47 I.C. 
428 (per Richardson, J.) ; Kishori Lai v. Krishna Kamini, 37 Cal. 377 (382) ; 
Bhupendra v. Wajihumiissa, 2 P.L.J. 293 (300); Jatindra v. Rangpur 
Tobacco Co., A.I.R. 1924 Cal. 990 (991), 80 I.C. 20 ; Chotesha v. Maktum, 
A.I.R. 1928 Nag. 223. Thus, for instance, it is not exhaustive on the law 
of mortgages — Bhupendra v. Wajihunnissa, 2 P.L.J. 293 (300), 39 I-C. 564 ; 
Hotchand v. Kishinchand, 17 S.L.R. 178, 83 I.C. 548, A.I.R. 1924 Sind 23 
(24). Sec. 60 does not contain all the instances of severance of mortgages 
that may be conceived or allowed— Lorn & Co. v. Pulin Bihari, 59 Cal. 
1372, 143 I.C. 193, A.I.R.- 1933 Cal. 154 (161). It does not apply to a 
transfer of property by an award—Amfr Bibi v. Arokiam, 34 M.L.J. 184 
(187), 45 I.C. 813. It does not also apply to creation of easements— Situ? 
Chandra v. Delanney, 20 C.W.N. 1158, 34 I.C. 450. It simply defines 
and amends ‘certain’ parts of the law of transfer of property and it should 
be noted that the word ‘consolidate’ has not been used in ±e preamble. 

The Transfer of Property Act is not exhaustive ; and where a case 
is not contemplated by any of the provisions of this Act, the High Court 
as a Court of Equity is entitled to administer the principles of equity as 
laid down in English or Indian cases which are not distinctly prohibited 
by statute — Mayashankai' v. Burjori, 27 Bom. L.R. 1449, A.LR. 1926 Bom. 
31, 91 I.C. 978 ; Kalyan Das v. Jan Bibi, -51 All. 454, 112 LC. 765, A.I.R. 
1929 All. 12 (14) ; Maharaja of Jeypore v. Rukmini, 42 Mad. 589 (598) 
(P.C.) ; Raja of Kalahasti v. Parthasarathy, A.I.R. 1942 Mad. 558 (561). 
Thus, the holder of a statutory charge is entitled to a decree for sale — 
Corporation of Calcutta v. Arun Chandra, A.I.R. 1934 Cal. 862, 61 Cal. 
1047, 38 C.W.N. 917. But where the matter entirely falls within the terms 
of the Transfer of Property Act, the Courts are not at liberty to follow 
the English Common Law rules — Venkatacharyulu v. Venkatasubba, 48 
Mad. 821 (823), A.LR. 1926 Mad. 55, 90 I.C. 725 ; Raja of Kalahasti v. 
Parthasarathy, supra. In India there being a codified law of mortgage, it 
is improper for the Courts in India to ignore the law obtaining in India 
and look for English "cases as their guide. It is only where the statutory 
law in India is of no help, that the Court may look to En^ish cases for 
rules of justice, equity and good conscience — Mt. Subratan v. Dhanpat, 
A.I.R. 1933 All. 70, 54 All. 1041, 143 I.C. 409. 

It is always . dangerous to apply English decisions to the construction 
of an Indian Act where the clauses under consideration are not 
Lasa Din v. Mt. Gulab, A.LR. 1932 P.C. 207, 7 Luck. 442, 36 C.W.N. 1017, 
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[Sec. 1 


-OTA ns TC 779; particularly so in mortgage cases, without the 

j9 la. 3/6, 138 1. . ’ ^ gj-gat differences between the law In 

very greatest care, ^ difficult and complicated subject— 

A.I.R. 1933 Mad. 293, 56 Mad- 546, 141 LC. 372. 

5. Construction :-For general observations regarding the inter- 
pretation of statutes, their retrospective operation, the importance to be 
Cached to the marginal notes and the preamble, especially with reference 
to the Transfer of Property Act, read the cases of v. Gangamma, 

51 MLT 641. 99 I-C. 143, A.I.R. 1927 Mad. 85; Girjanandan 
V. Hamimandas, 49 All. 25 (F.B.), 24 AL.}. 

All. 1 ; and Mohaimnadi Bibi v. Koshi, A.I.R. 1926 All, 725, 96 I.C. 775. 

Report of the Select Committee : — In the case of Debi Singh 
V. Jagdish Saran. A.I.R. 1952 All. (F.B.) their Lordships have held that 
the language of the Proviso to cl. (e) of sec. 58 being ambiguous the Report 
of the Select Committee may be looked into for the purpose of ascertain- 
ing the true meaning of the legislature. 


CHAPTER 1 
Preliminary 


Short title 


Commencement 


Extent 


I. This Act may be called the Transfer 
of Property Act, 1882. 

It shall come into force on the first day 
of My, 1882. 

It extends in the first instance to the 
whole of India except the territories which, 
immediately before the 1st November, 
1956, were comprised in Part B States or in 
the States of Bombay, Punjab and Delhi. 

4 . 1 , thereof may by notification in 

the Official Gazette be extended to the whole or any part of 
the said territories by the ‘‘State” Government concerned. 

froEQ time to time, by 
tivelv Official Gazette, exempt, either retrospec- 

bv surb territories administered 

proSnsfS^elf 

Sections 54, paragraphs 2 and 3, 59, 107, and 123. 
section^ Stion^54^ ^ foregoing part of this 

for the time bein?excluded country 

Registration Act 190R operation of the Indian 

se&a oHhat Ak o, ofteS' '’y 

ciifercnt'’Ad!iptiiOT”’^“5“°“~“ been adapted from time to time by 
yjraers. The fourth paragraph was adapted by 
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A.O. 1937 and A.L.O. 1956. The third paragraph was adapted by A.L.O. 
1950 and A.L.O. 1956. The Act has been declared in force in Paiitii 
Piploda by the Panth Piploda Laws Regulation, 1929. The words terri- 
tories to which immediately before the 1st November, 1956 were com- 
prised in Part B States or in the States of Bombay, Punjab and Delhi were 
substituted by A.L.O., 1956 for the words “Part B States". 

The Act came into force in Cochin on 1-1-1112 (Coch.). The rights 
and liabilities, of the parties to transactions which came into existence 
before the Act have to be determined in accordance with the principles 
of the common law which governed the transactions in the State prior 
to date of commencement of the Act—Varahadevaswom v. Umer Sait, 
A.I.R. 1951 Tr.-Coch. 17. 


8. Extent — British India : — “ ‘British India’ shall mean, as respects 
the period before the commencement of Part III of the Government of 
India Act the territories and places within His Majesty's dominions 
which were for the time being governed by His Majesty through the 
Governor-General of India or through any Governor or officer subordinate 
to the Governor-General of India, and as respects any period after that 
date and before the date of the establishment of the Dominion of India 
means all territories for the time being comprised within the Governors’ 
Provinces and the Chief Commissioners’ Provinces, except that a reference 
to British India in an Indian law passed or made before the commence- 
ment of Part III of the Government of India Act, 1935, shall not include 
a reference to Berar" — Section 3 (5) of the General Clauses Act X of 1897 
as amended by A.LO. 1950, Part III of the Government of India Act, 
1935 came into force on 1st April, 1937. 

The civil stations of Wadhwan and Rajkot and the Cantonment of 
Secunderabad are outside British India— see Emperor v, Chimanlal, 14 
Bom. LJl. 876 ; Queen-Empress v. Abdul Latib, 10 Bom. 186 and Hossain 
AH V, Abid Ali, 21 Cal. 177 respectively. 

Act IV of 1882 has ceased to be in force in the Naga Hills District 
(including the Mokokchang Sub-division), the Dibrugarh Frontier Tract, 
and North Cachar Hills, the Garo Hills, the Khasia and Jaintia Hills, and 
the Mikir Hills Tract — See Assam Rules Manual, Ed. 1893, pp. 408, 409 ; 
Ed. 1884, Pt. II, pp. 212 and 795 respectively. 

The Act has been declared in force in the Pargana of Manpur by the 
Manpur Laws Regulation 2 of 1926 and in Panth Piploda by the Panth 
Piploda Laws Regulation 1 of 1929. 

The Act has been repealed or modified to the extent necessary' to give 
effect to the provisions of Madras Act 3 of 1922 in the City of Madras 
See s. 13 of Madras Act 3 of 1922. 

The Act has been repealed as to Crown grants by the Crown Grants 
Act, 15 of 1895. 

Sind .'—The whole Act was extended with effect from 1st January, 
1915 to the Province of Sind— See Bombay Rules and Orders, Vo.. II, 


p. 194. 

Bombatj i—lHvs Act has been extended from 1st January 1893 to the 
whole of the territories (other than the scheduled disttict^ 
administration of the Government of Bombay. See Bombay Gazette, 

1892, Part I, p. 1071. 
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R p“ trs. 

»h‘» dTirJ cases in which the principles of law dealt with by the 
wnen aeuu o involved, may adopt those provisions as 

ISSlhe tw^5pS*ir*fte caL, es|eciany where the law 
SLctoted therein coincides with the principles of equity, good conscience 
mi instice, and for which there is no statutory law applirabje m fte 
Punjab— Mogioon Deni V. Bunyadi Kliammi. 85 P.R. 1902 ; Safdar Ah v. 
Ghulam 103 P.R. 1915, 30 I.C. 526 ; Basso v. Mir Muhammad. 278 P.L.R. 
1913 20 I C 291 : Hakim Singh v, Charandas, 19 P.L.R. 1904; Jangi Mai 
V Pioneei^ Flour Mills, 27 I.C. 115, 106 P.R. 1914 ; Dtda Singh v. Bela 
Singh. A.I.R. 1925 Lah. 92, 78 I.C. 374 ; Tarachand v. Sher Singh, A.I.R. 
1936 Lah. 944 (945), 38 P.LR. 702 ; Jhtiman v. Diilia, 4 Lah. 439 (441) ; 
Moolchand v. Gangajal, 11 Lah. 258 (F.B.), 31 P.L.R. 342, A.I.R, 1930 
Lah. 356 ; Mohmmad Abdullah v. Mohammad Yasin, 34 P.L.R. 245, A-LR. 
1933 Lah. ISl (152) ; Nizam Din v. Ram Stikh, A.I.R. 1938 Lah. 286 (287) ; 
Gian Singh v. Atnia Ram, A.I.R. 1933 Lah. 374, 141 I.C. 596 ; Ratan v. 
Smail. A.I.R. 1933 Lah. 821 ; Gurudas v. Fiinjab-Sind Bank, A.I.R. 1933 
Lah. 972 ; Punjab-Sind Bank v. Kishan Singh, A.I.R. 1935 Lah. 350, 16 
Lah. 881, 156 LC. 795 ; Saifidla v. Chaman Lai, A.I.R. 1936 Pesh. 43, 160 
I.C. 986 ; Mila v. Mangal, A.I.R. 1938 Lah. 156 ; Ganda Singh v. Secretary 
of State, A.I.R. 1934 Pesh. 101, 152 IC. 231 ; MV/s Dev v. Dheru Mai, 
A.I.R. 1940 Lah. 291, 42 P.LR, 321, 190 I.C. 525 ; Bank of Upper India 
v, Skinner, A.I,R. 1942 iP.C. 67 (68) ; Chela Ram v, Gopi Chand, A.I.R. 
1942 Pesh. 88; Somnath v. Desai, A.I.R. 1951 Punj. 404; I.L.R. 1950 
Punj. 271 ; Ram Copal Dulat Singh v, Sardar Giirhnx Singh, A.I.R, 1955 
Punj. 215. 

In a province to which this Act has not been e,xtended the rule 
embodied in this Act should be allowed in preference to the English 
procedure— KodiV Moidin v. Nepean, 26 Cal. 1 (6, 7) (P.C.). 

But ^though the equitable principles underlying the T. P. Act are 
followed in the Punjab, the Act itself with its technicalities does not 
apply to that province, and the Court commits an irregularity in relying 
upon that Act to dismiss on a purely technical point (e.g., on the ground 
of absence of a written instrument of assignment of an actionable claim) 
a claim which is otherwise just and equitable— Tc/a Singh v. Firm Kahjan 
Das, 6 487, A.I.R. 1925 Lah. 575, 26 P.LR. 679, 91 I.C. 778. 

bimilarly, deeds in that province need not be executed or attested according 
iq:)« ? Act~Kamvar Ram v. Ghugi. A.I.R. 

A P' See also Punjab National Bank v. Jagadish, 

Md HussJf I A-I-R- 1936 Pesh. 158, 164 I.C. 153 ; 
Md. Hussain v. Secretary of State, A.I.R. 1939 Lah. 330, 41 P.L.R. 895, 186 

„ extended to Berar from 1907 Therefore 

- govern'd by the 

19 N,L.R 18 — Sheoram v. Jamnabai, 

V. Awndmo/A-LR/wsf 173 Chandrabhaga 

arealSeTwkhin 

imm the limits of Rangoon town and within the Muni- 
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cipalities of Moulmein, Bassein and Akyab. See Burma Gazette, 1904, 
Part I, pp. 628 and 684. From 1st January 1922, this Act has been ex- 
tended to the whole of Burma, excepting certain areas. Since 1st April, 
1937, Burma has been excluded from the operation of. this Act. 

“Or any part thereof" As to the meaning of, these words occurring 
in the 4th para of this section, see 5 Rang. 7 (P.C.), infra. 

This Act has also been extended to — 

(t) the States of Tripura and Vindhya Pradesh by Act XXX of 
1950; 

(?0 Manipur by Acts XXX of 1950 and LXVIII of 1956 ; 

(Hi) the States merged in the State of Bombay by Bombay Act IV 
of 1950 ; 

(iv) the former Madhya Pradesh by M.P. Act XII of 1950 ; 

(v) Shillong by Assam Act VIE of 1947 ; 

(vi) the whole of the then State of Saurastra by notification in 
Saurastra Govt. Gaz. 1951, Extra ; 

(vii) the ^vhole of the State of Rajasthan by Notification in Raj. 
Gaz. 1952; 

(i.v) to the Union Territory of Delhi (Except Sec. 129) by Notifica- 
tion in the Gazette of Lidia dated 17-11-62. 


Para 5 — ^Power of State ^Goverameat The power to extend any 
part of the Act to a province to which it did not apply, did not authorize 
the Local Government to extend particular sections of the Act so as to 
give those sections a different operation from that which they had in the 
Act itself read as a whole, e.g., to abrogate in the area to which the exten- 
sion applied, a rule of Mahomedan Law till then in force there as to which 
the Legislature had expressly provided that it was to remain unaffected 
by the Act — Ma Mi v. Kallander, A.I.R. 1927 P.C, 22 (23), 5 Rang. 7, 
54 LA, 23. 

. Exemption : — ^No such exemption has yet been made. 

Para 6 ; — Section 54, paras, 2 and 3, and secs. 59, 107 and 123 extend 
to every cantonment in British Lidia— See sec. 287 of the Cantonments 
Act, 2 of 1924 and Punjab & Sind Bank v, Ishar Singh, A.I.R. 1933 Lah. 
1001. 


Scheduled Districts : — Since the passing of the Scheduled Districts 
Act, 1874, an Act passed by the Indian Le^slature applies to the Scheduled 
Districts also if the latter are not expressly excluded— Co/lecror of Vizaga- 
patam v. Krishna Chandra, A.I.R, 1928 Mad, 1181 (F.B.), 52 Mad, 1, 55 
M.L.r.'584. 

8A. Application of Act in excluded, matters :~The provisions of 
■ the Transfer of Property Act should be carefully applied and the assistance 
of the Act as a guide on matters which have been excluded from the pur- 
view thereof by express words should not be invoked, unless Ihe provisions 
embody principles of general application — Namdeo v. Narmadabai, A.I.R. 
1953 S.C. 228. 

2 . In the territories to which this Act extends for the 
time being the enactments specified in the 
Repeal of Acts. schedule hereto, annexed shall be repealed 


2 
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to the extent therein mentioned. But nothing herein contained 
shall be deemed to affect — • “ 

, <1 provisions of any enactment not 
liabilities, etc. hereby expressly repealed ; 

{b) any terms or incidents of any contract or constitution 
of property which are consistent with the provisions of 
Act, and are allowed by the law for the time being in force ; 

(c) any right or liability arising out of a legal relation 
constituted before this Act comes into force, or any relief in 
respect of any right or liability ; or ^ ^ ^ 

{d) save as provided by section 57 and Chapter IV of this 
Act, any transfer by operation of law or by, or in executSn 
of, a decree or order of a Court of competent jurisdictof 

deemeftoT£lny\uk^r“ 

of 1929). For reasons, see Note 1? below.'^' Act (XX 

April, 1930. transfer made before 1st 

clause' is^trmaiSainiStheSta tJus 

^ture had given to local usL in STp, 2- Legis- 
Oudh (Act XVIII of 1876, secs 4 S ? ^^72, sec. 7) and 

36, 98 and 108. (Whitley StokeJ’ AncfoTi ®^ved by secs, 

note). ^ Anglo-Indian Codes, Vol. I, p. 746 foot- 

74 ^^ade as provided by sec 

of this Act and can ?e effec?5 by the proS 

i" 20 Mad. 481). “ P”'® v. “ifK 39 ? S 

10. Claniso . CT , 


10. Clause fc) • 

'""’“dies af geS-S Si “"“V* before .. 

General Clansea ta their operaHonf ™ 

. A lease executed i„ ,b , ^ “ 

S^ofSst'Srr ™ A« can. 

Which ft'ere usuSlv governed Act in view of c 

«« »» Conr^ 
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This clause does not apply where the legal relation was constituted 
after the Transfer of Property Act came into force. Such a' case will 
be governed by the provisions of this Act— Ulfat Hossaln v Gvani 36 Cal 
802 (806). » . . 

Although the Transfer of Property Act may not, of its own force, 
apply directly to a case of kanom granted prior to this Act, the rules in 
this Act, being founded on reason and equity, may properly be applied 
to the case — Vasudevan v, Valia Ckathu, 24 Mad. 47 (56) (F.B.). The 
principle of sec. Ill (g), being a statutory provision in accordance with 
justice, equity and good conscience, was applied to a lease executed before 
this Act, although the section itself was not applicable to the case and 
it was held that the refusal to render specified services did not operate 
to create a forfeiture— Ma/zara/a of Jeypcn-e v. Rukmini, 42 Mad. 589 (598) 
(P.C.). The rules of the T. P. Act may be applied to a mortgage executed 
prior to the passing of this Act, in the absence of any rule preventing them 
and in conflict with this Act— Gopi Lai v. Abdul, 26 A.L.J. 887, A.I.R 
1928 All. 381 (383), 116 I.C. 91. 

There is nothing in this clause to disentitle the parties from seeking 
the relief given by this Act. The right to a relief arising from a certain 
relation existing between the parties is a matter of adjective law, and 
consequently, the parties are entitled, when a new remedy has been pro- 
vided by a new Act at the time when the relation subsists, to take advant- 
age of that remedy in a Court of law— Bikkina Ramayya v. Adabala 
Seshayya, 30 M.L.J. 338, 34 I.C. 475 (477). 

The provisions of this Act apply to the assignment of a mortgage made 
after this Act came into force, although the mortgage may have been made 
before the commencement of the Act— Lola Jugdeo v. Brij Behari, 12 Cal. 
505 (508) ; Rathnasami v. Subramanya, 11 Mad. 56 (60). 

Where a tenancy was created before the commencement of this Act, but 
that tenancy came to an end and a new tenancy was thereafter constituted 
subsequent to the passing of this Act, the tenant cannot avail himself of 
the benefit of this clause and evade the operation of this Act — Durga 
Nikarini v. Gobordhan, 19 C.W.N. 525 (527, 528), 20 G.L.J. 448, 24 I.C. 
183. 

Instances of rights saved by this clause: — 

The provisions of Regulation XXXIV of 1803 relating to the maximum 
rate of interest allowed to the mortgagee are incidents of the mortgagor’s 
rights, and if the mortgage was created before the passing of the Transfer 
of Property Act, such rights cannot be disturbed by this Act, and the 
mortgagee cannot claim interest exceeding the rate allowed by the Regula- 
tion — Samar AH v. Karimullah, 8 All. 402 (405). But the Bengal Regula- 
tion I of 1798 related only to procedure and was not a substantive law. So, 
even if a mortgage was executed when the Regulation was in force, it 
would not be governed by the Regulation after its repeal by the present 
Act — Khun Khun v. Mahaber, A.I.R. 1948 All. 261 F.B-, 1948 A.L.J. 90. 

This Act has no retrospective effect so as to invalidate an order for 
sale, the right to which arose out of a legal relation between the parties 
prior to this Act coming into force — Naranappa v. Sainarcharlu, 19 Mad. 
382 (384). 
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c nf Act relating to attestation do not 

app ^ o' 

Mukwtda, 39 Cal. 227 (230). j i ^ yi/tt 

Where valid and etfectual proceedings taken under Regulation XVII 
of 1806 had come to an end, when the Regulation was still m force, and 
?he mortgagee acquired an immediate right to have a decree declaring the 
property to be his absolutely, such right would be saved by this clause 
Ld therefore would be enforceable even after the T- P. Act came into 
operation— . 801 / Nath Pershad v. Moheswari, 14 Cal. 451 (456). 

Where a mortgagee obtained a decree in 1880 (i.e., before the passing 
of this Act) declaring his title to certain mortgaged properties of his 
mortgagor judgment-debtor and authorising a sale thereof, he was entitled 
to execute the decree without the necessity of bringing a suit under sec. 67 
(as provided by sec. 99) — Dinendva v. Chondra Kislioi 0 , 12 Cal. 436 (43/). 

In a suit by a landlord to eject the tenant, filed before the coming 
into operation of the Transfer of Property Act. the provisions as to notice 
in this Act in the case of leases did not apply, and no notice to quit ivas 
necessary — Ambabai v. Bhau, 20 Bom. 759 (761, 762). 

The provisions of this Act do not apply to Patni taluqs governed by 
Reg. Vni of 1819 — Surendra Narayan v. Bijoy Siugh Dudhoria, 52 Cal. 
655, A.I.R. 1925 Cal. 962, 30 C.W.N. 233, 89 I.C. 785. 

The provisions of the Transfer of Property Act do not apply to a 
tenancy created before the passing of the Act. A non-permanent tenure, 
created before the Act was in force, is not transferable — Hirawoti v. 
Amoda Prosad, 7 C.L.J. 553 ; Kaiksh v. Hari Mohati, 13 C.W.N. 541 
(544), 1 I.C. 362, 10 C.L.J. 110 ; Chota Nagpur Banking Association v. 
Kamakhya Narayan, 7 Pat. 341, 109 I.C. 306, A.I.R. 1928 Pat. 431 (433). 
A tenancy of homestead land from j'ear to year which was in existence 
before the passing of this Act (and which was not transferable except by 
custom) is not governed by this Act, and sec. 108 (j) does not make it 
transferable absolutely or by way of sub-lease — Ananda Mohan v. 
Gobinda, 20 C.W.N. 322, 33 LC. 565 (567), Sai'ada Kama v. Nalini Chandra, 
54 Cal. 333, A,I.R. 1927 Cal. 39, 97 LC. 817, 31 C.W.N. 231 (234) ; Sulin 
Mohan v. Raj Krishna, 25 C.W.N. 420 (423), 33 C.L.I. 193, A.I.R. 1921 
Cal. 582, 60 I.C. 826 ; Hari Nath v. Raj Chandra, 2 C.W.N. 122 ; Hanuman 
Prasad y. Deo Charon, 7 C.L.J. 309. Section 108 (j) of this Act has no 
application to tenancies (e.g., of homestead land) created before the pass- 
ing of the Act. The incident of non-transferability was common to tenan- 
cies from year to year created before this Act, and the right of transfer- 

Act— v. Kashi^ 
a Domini, 32 Cal. 1023, Even 

DoS of of this Act for the pur- 

been when pucca buildings have not 

T *\document creating the tenancy does 

cadence of and when there is no 

lions of suertenuri^by'^Sf holde?^ Passing of this Act, the acquisi- 
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ing of this Act. Section 111 (d), therefore, cannot be applied to such 
tenures— XH»?£7r v. Sarat, A.I.R. 1938 Cal. 128. 

Where a mortgage deed was executed before this Act came into 
force; the rights or liabilities of the parties to the mortgage or 
tlie relief in respect thereof arc saved by sec. 2 {c)~Nami v. 
Raman, 16 Mad. 335. “The subsequent creation of suits for foreclosure 
could not,” observed their Lordships of the Judicial Committee, “except 
by clear enactment, revive the extinct right, and in effect the clear enact- 
ment is the other way, for sec. 2, cl. (c) of the Transfer of Properly Act 
says that nothing therein shall affect any right or liability arising out of 
legal relation constituted before this Act comes into force or any relief 
in respect of such liability” — Srinath v. Khmur Mohan, 16 Cal. 693 (P.C.) 
at p. 701. 

A lease executed before the passing of this Act tvould be excluded 
from the application of Chapter V — Narayana v. Narayana, 6 Mad. 327 
(330) ; Atnbabai v. Bhau, 20 Bom. 759. Thus, sec, 108, clause (o) does not 
apply to a lease created before the passing of this Act — Meghlal v. Raj 
Kumar, 34 Cal. 358 (370). Where a grant of mokarari lease was made 
to a person prior to the Transfer of Property Act, and he subsequently 
obtained a patni lease but kept the two leases distinct and separate, held 
that as the mokarari was granted prior to the T.-P. Act, sec. Ill (d) did 
not apply, and there was no merger of the two interests— //frendrn v. 
Hari Mohan, 18 C.W.N. 860 (864), 22 I.C. 966. 

11. Procedure not saved by clause (c) ;~The procedure b}’ which a 
right or liability may be determined or enforced or a relief may be obtained 
is not a ‘right’ or ‘liability’ or ‘relief within the meaning of this clause. 
Therefore, a suit brought aft&‘ the Transfer of Property Act came into 
force for foreclosure of a conditional mortgage executed prior to this Act, 
will be governed by the procedure prescribed by this Act and not by 
the procedure prescribed under Regulation XVII of 1806, the procedure 
under the earlier Regulation not being saved by this clause — Sahai 

V. Kishen Sahai, 6 AM. 262 (267) (F.B.). No one has a vested right i?i anj’ 
particular form of procedure — Warner v, Murdoch, L,R. 4 Ch. D‘. 750, at 
p. 752 (per James, J.) ; Republic of Costa Rica v. Erlauger, L.R. 3 Ch. 62, 
69 (pei' Mellish, L.J.). Clause (c) of sec. 2 preserves the rights of the 
parties in respect of mortgages executed before the commencement of this 
Act, but after the introduction of this Act the procedure for enforcing 
those rights is governed by its provisions — Murlidhar v. Parsharam, 23 
Bom. 101 (103). “It does not follow that because a suitor has a cause of 
action, he has also a vested right to enforce it b}' a course of procedure 
and practice which was in force when he began his suit. He has only the 
right of prosecuting it in the manner prescribed for the time being by or 
for the Court in which he sues, and if an Act of Parliament alters that 
mode of procedure, he has no other right than to proceed according to the 
altered mode” — ^Maxwell’s Interpretation of Statutes. 

Although a mortgage may be anterior to the passing of the Act. yet 
when a person comes into Court and claims a remedy under the mortgage, 
after the commencement of this Act, the procedure of this enactment will 
apply — Umda v. Umrao Begum, 11 All. 367 ; Shiva Devi v. Jam, 15 .Mail. 
290 ; Mata Din v. Kazim, 13 All. 432 (F.B.) ; Kaveri v. Ananthmq/a. 10 Mad. 
129; Bhbbo Sundari v. Rakhal Chunder, 12 Cal. 583 (589) (F.B.) . 
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SHo M.U. 338, 34 I.C. 475 (477). See etso Gang,, v. 

6 All. 262 (F.B.). 

If however, all the steps that were accessary to be taken to foreclose 
the mortgage (had beeni taken under the earlier Regulation and all that 
remained wL to bring a suit for foreclosure, held that the suit for fore- 
closure would be governed by the earlier Regulation. Vmesh Chimder v 
Chunckim, 15 Cal. 357 (360, 361) ; Mohabir Perskad v. Gangadhar, 14 Cal. 
599 (604) ; Baij Nath v. Mokeswari, 14 Cal. 451 (456). 

12. Pending proceedings J — It is not the intention of the Transfer of 
Property Act to render ineffectual any suit commenced and decree made 
under the procedure in force before this Act was passed. Thus, where 
a plaintiff obtained a decree for the sale of the mortgaged property after 
the T. P. Act had come into force in a suit instituted before its commence- 
ment and the judgment-debtor objected that the decree-holder was not 
entitled to bring the mortgaged property to sale otherwise than by institut- 
ing a suit under sec. 67 of the Act that : Held that the objection 
was not valid, as the decree-holder had acquired rights under the 
decree which were, under this section, not affected by the provi- 
sions of sec. 99 of this Act — Makund Ram v. Ram Sarup, 1884 A.W.N. 274. 
But if the proceedings in respect of a mortgage executed before 1882 are 
commenced after the passing of this Act, the entire procedure of this Act 
must be followed, and the decree-holder cannot, by reason of the operation 
of sec. 99, gain a right to bring the property to sale otherwise than by 
following the procedure undeij sec. 67 — Kaodri v. Ananthayya,, 10 Mad. 
129 : Ram Prashad v. Ram Prasad, 4 O.C. 231. 

Rights already extinguished cannot be revived by this Act : — ^Where 
in the year 1878, when no suit for foreclosure could be brought, the ri^t 
of the mortgagee to possess was wholly extinguished by lapse of time, 
and the title of the purchasers under the mortgagor became freed from 
the mortgage, the subsequent creation of suits for foreclosure could not, 
except by clear enactment, revive the extinct right, and in effect the clear 
enactment, namely s. 2 cl. (c) of the T. P. Act is in the other way — 
Srinath v. Kheller Mohun, 16 Cal. 693 (701) (P.C.), 

13. Clause (d) The meaning of this clause is that a transfer by 
operation of law or in execution of a decree or order of a Court shall not 
be affected by the various provisions in the Act regulating and codifying 
the law as to fte actual transfers by act of parties— Promatho v. Kali 
Prasanna, 28 Cal. 744 (747). 

distinction between a private sale in satisfaction of a decree 

7 Cal loVJcrafp” 118 ^ B/inendranath v. Tarak Chandra, 

from^the^”oMrJtfnn^^nf ^ decree is exempted by this clause 

live vdidity T 

“rarAT H? is not by ”?W5 

Chap. Vm of this Act— Shn™ » tbe terms of 

' -ted by fte TotSSto rf .To 382- B«t a charge 

3 the liquidator of a company m winding np, though under' the 
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orders of the District Court, cannot be treated as a transfer in execution 
of an order of a Court within the scope of this clause, inasmuch as the 
District Court's sanction is not an order capable of execution— MoriZo/ v 
Poona C. & S. Manufacturing Co., 19 Bom. L.R. 602, 41 LC. 246. 

Sec. 36 has been held inapplicable to a case of transfer by operation 
of customary Im^Mathewson v. Shyam Sundar, 33 Cal. 786. See this 
case cited in Note 158 under sec. 36. • But the provisions of sec. 53, being 
founded on principles of justice, equity and good conscience, have been 
applied to a case of transfer by operation of law (e.g., a transfer effected 
by order of Court based upon an award) — Akrani-unnissa v. Mutafa- 
unnissa, 51 All. 595, A.I.R. 1929 All. 238 (239), 116 I.C. 445, 

Neither s. 51 in terms nor its principle applies to a transfer in execu- 
■ tion of a decree. Consideration of equity does not arise in case of such 
a sale ; principle of caveat emptor applies — Ldlta Prasad v. Brahmanand, 
A.I.R. 1953 All. 449. 

Where an order is passed by the Court that assignment of a bond 
should be made, it is a valid assignment though not in writing signed 
by the Court, as according to cl, (d) of this section the provisions of the 
Act do not apply to any transfer made by an order of the Court— Muni 
V. Anpurna, A.I.R. 1943 Pat. 218, 22 Pat. 114. 

S. 100 is not excluded from the operation of the saving cl, (d) — 
Nawal Kishore v. Municipal Board, A.I.R. 1943 All. 115 (F.B.). This 
clause prevents s. S3 operating in the case of transfer under an order or 
decree of Court — Ramanatkan v. Unnamalm, A.I.R. 1942 Mad. 632, (1942) 
2 M.L.I. 213. 

Sec. 136 is controlled by sec. 2 (d) and therefore a purchase by a 
pleader of claim under a life insurance policy in execution of a decree 
is not invalid under sec. 136 — National Insurance Co. v. Haridas, A.I.R. 
1927 Cal. 691, 46 C.L.J. 225, 104 I,C. 729. Similarly sec. 5 is controlled 
by sec. 2 (d) — Laxmi Devi v. Mukand Kanwar, A.I.R. 1965 S.C. 834. 

A sale by an Official Receiver acting under the provisions of the 
Provincial Insolvency Act is not a transfer by operation of law or in 
execution of a decree or order of Court and such a transfer is not exempt- 
ed from registration under sec. 54 — Narasappa v. Hussain, 152 I.C. 988, 
67 M.L.J. 746. The order of the Court under the Provincial Insolvency 
Act simply vests the property in the Official Receiver, and on such vesting 
he is entitled to sell the property, without any leave or order of the Court. 
Thou^ the property vests in the Receiver by operation of law, the 
transfer by him is a transfer by one party to another and cannot be said 
to be a ‘transfer by operation of law’ in favour of the vendee — Basava 
Sankaran v. Anfaneyalu, 50 Mad. 135 (F.B.), 51 M.L.J. 529, A.I.R. 1927 
Mad. 1, 99 I.C. 8. But see Wazirey v. Mathura Prasad, A.I.R. 1939 Oudh 
55, 15 Luck. 404, 1939 O.W.N. 32, where it has been held that the Official 
Receiver’s sale falls under cl. (d). It is in the nature of a Court sale and 
its validity really depends on the order of the Insolvency Court vesting 
the property in the Official Receiver and thus authorising him to sell , 
therefore such a sale, if held with the sanction of the Court, does not 
necessitate a sale deed. Where a security bond is executed under O. 32, 
r. 16, C. P. Code, in favour of the Court, hypothecating certain immove- 
able property to secure a proper disposal of the money due to certain 
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4 . tlio «:pcuritv-bond by the Court in favour of the 
minors, an assigni^nt ■ in or<jer to enable them to realise the 
minors on th* S be efected by n mgistered 

SJSmST As the ttan*r takes place by an order of the Conrt, it is 
instrumenr. i of the T. P. Act requiring registration, by 

“”frS se72 fdS SarJv 53 All 786 (F.B.). 29 A.L.J. 

503 AIR. 1931 ^?89 (390). 133 I.C. 904. Where the court appointing 
f guard an actually orders the sale of the property of the minor by auction 
and sends the auctioneer a robakari directing him to sell &e properly 
the fact that the court passed the order on the application of the guardian 
does not detract from the sale being one in execution of an order of the 
court and such a sale need not be registered— Nath v. Sundia Watt, 
A.I.R. 1960 Punj. 630. 

Application in the Punjab i — Section 2 (d) contains a hi^ly technical 
provision which is not binding on the Courts in the Punjab and cannot be 
invoked to defeat a suit by a creditor brought in the Punjab for declara- 
tion that his debtor has transferred property with a view to defeat or 
delay his ri^ts — Chattru v. Mt. Majdan, A.I.R. 1934 Lah. 460 (462), Lah. 
849, 150 I.C. 888. 

14. “And nothing Muhammadan Law”:— The reference to 

Hindu law has been omitted from this clause, as being unnecessary. The 
word "Buddhist” has been omitted as Ihe Government of Burma had no 
objection to such omission. The word “Muhammadan” has been retained 
as the rules in chapter 2 are not in all cases in conformity with the 
personal law of Muhammadans. 

The Maliomedan Law of gift is not affected by anything enacted in 
the Transfer of Property Act — Sadik Hussain v. Hashim AU, 38 All. 627 
(646) (P.C.) ; Babu Lai v. Ghanesham Das, 44 All. 633 (634), 20 A.L.J, 466, 
A.I.R. 1922 All. 205, 70 I.C. 84. 

Under the Mahomedan law, the transfer or renunciation of an 
expectant right of inheritance is invalid ; and since the rules of 
Mahomedan law are not affected by the Transfer of Property Act, it is 
unnecessaiy to consider whether such transfer or renunciation would be 
mm Act— Asa Beevi v. Kamppan, 41 Mad. 365 

( ). The provisions of sec. 53 are not inconsistent with Mahomedan 

law ; consequently that section has been applied to a waqf created by a 

defeating his creditors— AAnzarf Husain v." 
hi Mian, 27 A.L.J. 460, A.I.R. 1929 All. 277 (2781 117 I C 97* 

fors unless ''' to Mahomedan trans- 

Ra-a V Abbav Mahomedan Lsv/— Muhammad 

«fl-a V. Abbas Bandi (1932) 59 I.A. 237, A.I.R. 1932 P.C. 158. 

rulelfdamllft L™”*? mortgagor to the protection afforded by the 
of Property aS: as anything contained in the Transfer 

20 of 1929— /eewanbai v lu amendment by the Amending Act 

Bom. L.R. 992. ^ ^mordas, 35 Bom. 199 (203), 8 I.C. 694, 12 

bas been made by'^S Own operation of this Act 

which lays down that LThfn?- of 1895), sec. 2 of 

that nothing m the Transfer of Property Act shall apply 
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to any grant or transfer of land or of any interest therein heretofore made 
or hereafter to be made by the Crown in favour of any person whomsoever 
and that every such grant and transfer shall be construed and take effect 
as if the Transfer of Property Act had not been passed. Leases granted 
by the Crown are outside the operation of the T. P. Act. There is no 
distinction bettveen grants by virtue of the prerogative rights of the Crown 
and grants made as a mercantile transaction — Secretary of State v. 
Nistarini, A.I.R. 1927 Pat. 319, 6 Pat. 446, 104 I.C. 209. 

16. Maintenance Grants : —A grant of immoveable property to a 
Hindu widow for maintenance need not be made by a written instrument. 
The Transfer of Property'- Act does not apply to such transactions— /wun 
Lai V. Chiidaman, 10 N.L.R. 111, 26 I.C. 835. 


Interpretation>cIause. 


3. In this Act, unless there is something 
repugnant in the subject or context,^ 


“immoveable property” does not include standing timber, 


‘‘Immoveable p r o - 
perty':” 

“instrument 


growing crops, or grass ; 

“instrument” means a non-testamentary 
instrument : 


“attested'’, in relation to an instrument, means and shall 
“attested •” deemed always to have meant attested by 

two or more witnesses each of whom' has 
seen the executant sign or affix his mark to the instrument, or 
has seen some other person sign the instrument in the presence 
and by the direction of the executant, or has received from the 
executant a personal acknowledgment of his signature or mark, 
or of the signature of such other person, and each of whom has 
signed the instrument in the presence of the executant ; but it 
shall not be necessary that more than one of such witnesses shall 
have been present at the same time, and no particular form of 
attestation shall be necessary : 


“registered” means re^stered in any part of the territories 
to which this Act extends under the law 
“registered;” for the time being in force regulating the 
registration of documents : 

“attached to the earth “attached to the earth” means — 


(a) rooted in the earth, as in the case of trees and shrubs ; 

(b) imbedded in the earth, as in the case of walls or 
buildings ; or 

(c) attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is attached : 


“actionable claim” means a claim to any debt, other than 
a debt secured by mortgage of immoveable 
"actionable claim property or by hypothecation or pledge of 

moveable property, or to any beneficial interest in moveable 
property not in the possession, either actual or constructive, 


3 


I 
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“notice.’ 


of the claimant, which tte Courte 

grounds for relief, whether such debt or beneticial interest be 
existent, accruing, conditional or continge . 

person is said to have 
notice” of a fact when 
he actually knows that 
fact, or when but for wilful 
abstention from an enquiry 
or search which he ought to 
made, or gross negligence, he have made, or gross negligence 
would have known it, or when he would have known it. 
information of the fact is given 
to or obtained by his agent 
under the circumstances men- 
tioned in the Indian Contract 
Act, 1872, section 229. 


person is said to have a 
‘notice’ of a fact when 
he actually knows that 
fact or when, but for wilful 
abstention from an inquiry or 
search which he ought to have 


Explanation I . — Where any transaction relating to immove- 
able property is required by law to be and has been effected by 
a registered instrument, any person acquiring such property or 
any part of, or share or interest in, such property shall be 
deemed to have notice of such instrument as from the date of 
registration or, where the property is not all situated in one 
sub-district, or where the registered instrument has been 
registered under sub-section (2) of section 30 of the Indian 
Registration Act, 1908 {XVI of 1908) from the earliest date on 
which any memorandum of such registered instrument has been 
filed by any Sub-Registrar within whose sub-district any part 
of the property which is being acquired, or of the property 
wherein a share or interest is being acquired, is situated : 

Provided that — 


(7) r/ie instrument has been registered and its registra- 
tion completed in the manner prescribed by the 
Indian Registration Act, 1908 {XVI of 1908) and 
the rules made thereunder. 


(2) the instrummt or memorandum has been duly 
entered or filed, as the case may be in books, kept 
under section 51 of that Act, and 

{3) the particulars regarding the transaction to which 
he instrument relates have been correctly entered 
in the indexes kept under section 55 of that Act. 

propSiv^or^anv\hm-7'i^^^* acquiring any immoveable 

^eemel to have notice of thTtitT property shall be 

for the time being in 
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Explttnotioii III.— A. person sholl be deenied to hove hod 
notice of any fact if his agent acquires notice thereof whilst 
acting on his behalf in the course of business to which that fact 
is material: 

Provided that, if the agent fraudulently conceals the fact, 
the principal shall not be charged with notice thereof as against 
any person who was a party to or otherwise cognizant of the 
fraud. 

Amendments ; -The definition of “attested” has been added by the 
T. P. Amendment Act, 1926 as amended by Act 10 of 1927. See Note 
18A. 

The definition of "notice”, has been amended and the three Explana- 
tions added by sec. 3 of the Transfer of Property Amendment Act, 1929. 
Explanation I has been further amended by the Transfer of Property 
Amendment Act V of 1930. See Note 26 below. This amendment has 
no retrospective effect. See Note lA, ante. 

In the definition of "re^stered” the words British India were replaced 
by a Province by A.L.O. 1948. This was again replaced by a Part A 
State or Part C State by A.L.O, 1950. Then for this expression the words 
any State to which this Act extends were substituted by the Part B States 
(Laws) Act III of 1951. The words any State thereafter were substituted 
by A.L.O. (No. 2 of 1956) by the words any part of territories, 

17. Immoveable Property This expression is not defined in this 
Act. One has to look for its definition to the General Clauses Act which 
again is not exhaustive — Mali Lai v. Iswar, A.LR. 1936 Cal. 727, 41 
C.W.N. 263 , 64 C-L-l 308 ; see also Daw Yan v. U Min Sin, A.I.R. 1940 
Rang. 102, 1940 R.L.R. 7, 187 I.C. 762. 

"Immoveable property” shall include land, benefits to arise out of 
land, and things attached to the earth, or permanently fastened to anything 
attached to the earth. — Section 3 (2^, General Clauses Act (X of 1897). 
Therefore an assignment of rents and profits of land can only be made 
by a registered instrument — Daw Yan v. U Min Sin, supra. The right 
to collect rent from the tenants is a right to the benefits arising out of 
the lands. Therefore a lease of such a right to collect rents (such as a 
Mustajir lease in Orissa) is a lease of immoveable property within the 
meaning of sec, 107 — Vdayanarayan v. Badia Dasu, A.I.R. 1952 Or. 116. 
See also Ramchandra v. Subraya, A.I.R, 1951 Bom. 127, I.L.R. 1951 
Bom. 692. 

"Immoveable property” includes land, buildings, hereditary allow- 
ances, rights to ways, lights, ferries, fisheries or any other benefits to arise 
Out of land and things attached to the earth or permanently fastened to 
anything which is attached to the earth, but not standing timber, growing 
crops, or grass. — Section 2 (6), Registration Act (XVI of 1908). 

A house which is sold for the purpose of enjoyment as a house wth 
an option to pull it down if the vendee likes, is immoveable 
this Act, Punnayya v. Chilakapudi, A.I-R. 1926 Mad. 343, 91 I.C. 754. 

The following We immoveable property: — 

(u) The ‘equity of redemption’ in mortgaged property is considered 
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, , ^rr^chorne V. Scarfe, 1 Atk. 603 ; Parashram v. 

R-m - 22 «. M (41); 

" '7 7 

499 ve^ts-Uati Lai v. Iswar. supra; so it is a vested remainder m land, 
ifis therefore capable of being aHenated by the holder of that interest 
nr bv anv bodv authorized to sell his immoveable property— Snd/Hra;u v. 

A I.ri939 Mad. 802, (1939) 2 M U). 600, 1939 M.W.N 810. 
{b) A Hindu widow’s life-interest m the income of her husband’.s 
immoveable property — Natha v. Dhunbaiji, 23 Bom, 1 (11). 

(c) Office of hereditary priest of a tetnplGr~-Krishnabhat v, Kapa~ 
that, 6 B.H.C.R. A.C. 137. 

(d) Right of way— Be/oy Chandra v. Bunku Behari, 13 C.W.N. 451, 
4 I.C. 116. 

(i) Right to collect rents from occupancy raiyats in actual posses- 
sion— V. Sivagram, 5 M.L.J. 95. 

(f) Right to collect dues from a fair on a piece of land — Sikandar 
V. Bahadur, 27 All. 462. 

(fi) Right to collect fees of slaughter-houses and fish bazars — Md. 
Rowther v. Tinnevelly Municipal Council, A.I.R. 1938 Mad. 746, 48 
M.L.W. 74. 


(g) A right of ferry— Kmftna v. Akilanda, 13 Mad, 54. 

(h) A right to officiate as priest at funeral ceremonies of Hindus 
ranks amongst immoveable property according to Hindu Law, but it is 
not recognised as property in any other system of law . — Raghoo v. Kassy, 
10 Cal. 73. 


(0 A right of Malikana, which is an annual recurring charge on 
immoveable property— C/iwraman v. Balli, 9 All. 591 (597). 

(fi) Right under a deed of settlement to receive rents and profits of 
immoveable property even though such income may have to be received 
from the hands of trustees- But rents and profits which at the time of the 
assignment have already been received by the trustees of the settlement 
or even have accrued), are not immoveable property — M, E. Moolla Bons- 
Ltd. V. Official Assignee, 40 C.W.N. 1253 (iP.C.). 

O') A hat (market)-nS«rendr« Narain v. Bhai Lai. 22' Cal. 752; 
Golam V. Parbati, 36 Cal. 665. 


from ® receive an annual payment 

from a village— Putfefoa«g;f v. Dessai. 22 W.R. 178 (P.C.), 

receive^? customary right of the Zemindar to 

VasiiJS! H of xn-anjmn—Narai/atf v. 


on paddy SlM'wT'f “5= Po™nno”oo to levy toll 

or not, being according fn territory, whether secured on land 

-Krishnafi y. Cajana^ 33 immoveable property. 
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(0) Right to the assessment payable on a sub-tenure — Madhavrao 
V. Kashibai, 34 Bom. 287, 5 I.C. 599. 

(01) Where the grant made by a samd is a nibatidha— Collector v. 
Hari, 6 Bom. 546. 

(p) Hereditary offices are regarded by Hindu law as immoveable 
property— SsZirant v. Parsotam, 9 B.H.C.R. 99 ; Sinde v. Sinde. 4 B.H.C.R. 
51 ; Collector of Tham v. Kashinath, 5 Bom. 322 ; Raghoo v Kassu 
10 Cal. 73. 

iq) Right of fishery— Pcwhzitft/ v. Madho Pande, 3 Cal. 276 ; Ram 
Gopal V. Nurumuddin, 20 Cal. 446 ; Shibii Haider v. Cupisundari, 24 Cal. 
449 : Fadu v. Gour, 19 Cal. 544 ; Bhundal v. Pandol, 12 Bom. 221 ; Ganesh 
Chandra v. State of West Bengal, A.LR. 1958 Cal. 114. 

(r) The interest of a mortgagee in immoveable property — Paresnath 
V. Nabagopal, 29 Cal. 1 ; Benersi v. Ram Chandar, 34 P.LR. 233, A.I.R. 
1933 Lah. 210 (211). A lease is immoveable property — Indraloke Ltd. v. 
Santi Debt, A.I.R. 1960 Cal. 609. 

(^) The right to collect lac from trees — Parmanandy v. Birkhu, 
5'N.L.R. 21, 1 I.C. 903 ; Kamal Singh v. Kali Mathon, A.LR. 1955 Pat. 402. 

(t) Factory— Amratlal v. Keshavlal, 28 Bom.L.R. 939, A.LR. 1926 
Bom. 495 (496), 98 LC. 696. 

(tO Varshasans or annual allowances charged on immoveable pro- 
perty— V. Vinayak, 23 Bom. 22. 

(v) The grant of a right to collect Tendu leaves (for making biri)— 
Mulji Sicca & Co. v. Nur Mohammad, A.I.R. 1938 Nag. 377. 

(w) Sarvottam’s right to assessment of the Dhara which is a 
nibandha — Madhav v. Kashibai, 34 Bom. 287. 

(a;) An agreement to grow trees on land owned by one of the 
parties, to sell them when grown up and divide the sale proceeds — 
Appalaraju v. Tyla Yedukondalu, A.LR. 1958 Andhra Pra. 713. When a 
proprietor grants the right to take forest produce the grantee acquires 
thereby an interest in the proprietory rights of the grantor, and such 
interest amounts to immoveable property — Mahadeo v. State of Bombay, 
A.I.R. 1959 S.C. 735. 

See also Notes under sec. 105. 

17A. Mortgage-debt is immoveable property ; — ^Before the amend- 
ment of the definition of actionable claim in section 3 of this Act, a debt 
secured by mortgage of immoveable property was held to be an actionable 
claim ; but after the amendment (made by Act II of 1900), the definition 
of an actionable claim expressly excludes a debt secured by a mortgage 
of immoveable property ; and such a debt will now be treated as immove- 
able property, Md can be transferred only in the same way as an 
immoveable property is transferred {piz., by a registered instrument) 
Perianal v. Perumal, 44 Mad. 196 (200, 201); Sakhiuddin v. Sonaulla, 
22 C.W.N. 641 (644), 45 I.C. 986 ; Elumdlai v. Balakrishna, 44 Mad. 965 
' (968), A.I.R. 1922 Mad. 344, 66 LC. 168 ; Imperial Bank of India v. Bengal 
National Bank, 34 C.W.N. 605 (610); Benarsi v. Ram Chandar, supra. 
A mortgage is a transfer of an interest in specific immoveable property 
and the mortgagee’s interest therein can, even in the case of a usufractuaiy 
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mnrtaaae only be immoveable property and not movable property-Prahlad 
1952 Bom. 454. Thus a mortgage can only be assigned 
and not by a document which merely 

Mr? to recite a previous partition-MiVza Md. Osman v. Jambnlmgam, 
TlTlsS “I Chethmd v. Ma MLO, 14 Rang. 

m 4 AIR 1936^Rang. 152, 163 I.C. 645; Vijiaghmalu v Arumchdtam, 
1 LR t«9 Mad.^ 0939) 1 M-LJ. 582, 48 M.L.W. 766. 

The defendant executed a mortgage to a bank. The bank went into 
liquidation and an arrangement was come to between the bank and its 
creditors by which the whole assets of the bank were transferred to a 
purchasing company, but the agreement was not registered. Subsequently 
?he bank filed a suit on the mortgage : Held by the Pnyy Council ^at 
a cuit bv the bank in its own name was maintainable — Skinner v. Bank of 
Upper India, A.I.R. 1935 P.C. 108 (113), 57 All. 314, 62 I.A. 115, 39 C.W.N. 
834, 155 LC 743. 

It is the modern practice in ordinary sales of an equity of redemption 
to insert an express covenant of indemnity by the purchaser and the 
absence of such a covenant affords a reason for the conclusion that the 
deed of transfer contains a complete record of the bargain between the 
psxtitB— Montreal Trust Co. v. British Columbia, & Agency, A.I.R. 1936 
P.C. 65 (70), 160 LC. 783. 


Even though the debt is secured by an equitable mortgage (i.e., where 
the debt is embodied in a promissory note accompanied by deposit of 
title deeds), the mortgage-debt is to be deemed an immoveable property 
and can be transferred only by a registered instrument — EJumalai v. 
Bdakrishna, 44 Mad. 965 (968), dissenting from Perumal v. Perumal, 44 
Mad. 196 (201), where Wallis, C.J., expressed an opinion that a debt 
secured by an equitable mortgage could be transferred by endorsement 
of the promissory note alone, and no registered instrument ivas necessary. 


18. The following are not immoveable property ; — 

(a) A decree for sale of immoveable property on a mortgage — Abdul 
Majid V. Muhammad Faizulla, 13 AH. 89 (91) ; Ahmad Khan ’v. Abdul 
Rahman, 26 AH, 603 (605) ; Baij Nath v. Binoyendra, 6 C.W.N, 5 (6) ; Gous 
Mahomed v. Kkawas AH Khan, 23 Cal. 450 (453). 

Bi^t of purchaser to have the lands remstered in his name — 
Bhikajt Bap v. Pandu, 19 Bom. 43. 

(c) G. P. Notes— floorgq v. Pooran, 5 W.R. 141. 

\ right of worship (whether a right of exclusive worship, or d 
worship>-£s;mn Chandra v. Monmohini, 4 Cal. 683 

4? ^ Ss Vir"^ ^230); Mohan, oya v. Haridas, 

’ Harasmgh v. Prolhadman, 46 Cal. 455, 47 I.C. 
’ M f 1927 Pat. 7. 6 Pat. 245, 97 LC. 332. 

imnosed unrm which primarily denotes an obligation 

rights-Kalnia/ v.Beh^H Air‘l93?Si'nVfin^^fi°-"’- religious 

movable nrooertv Brit jaiinam books are 

as brit iaimani to the Pamd; amount payable by a ]ajmatt 

allowance Xch even 

men even under the Hmdu law would be deemed to be a 
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nibandha and is not immoveable property— /?a ??2 Kishan v Salic. Ram 
A.I.R. 1946 All. 472, 224 I.C. 391. 

(0 Royalty— Kishore v. Kiisimda Collieries, 65 I C 673 

(Pat). 

(g) A machinery which is not permanently attached, to the earth 
and which can be removed from one place to another— MegAra/ v. Krishna 
Chandra, A.LR. 1924 All, 365, Parumal Naicksr v. Raniasvoami Kone 
A.LR. 1969 Mad. 346. 

{h) A right to recover maintenance allowance (even thou^ it is 
charged on immoveable property) is not in itself immoveable property— 
Altaf Begam v. Brij Narain, 51 All. 612, 27 A,L.T. 367, A.I.R. 1929 All. 281 
(285), 116 I.C. 855. 

Standing timber : — Standing timber is not immovable property under 
the Act — Thangal v. Kutti, A.I.R. 1952 Mad. 59. “In excepting standing 
timber, growing crops and grass from the category of immoveable 
property, regard has probably been had to the fact that they are all things 
usually contemplated as severable or intended to be severed from the 
soil"— Shephard and Brown, 7th Edn., p. 14. A standing timber is a 
tree which is fit to be used in building and repairing houses, and which 
has not been severed from the ground — Badan Kumari v. Siiraj Kumari, 
3 A.Lf. 20 ; Krishna Rao v. Babaji, 24 Bom. 31. Trees which bear fruit 
or other forest produce are not standing timber but are considered as 
immoveable property— Rntmaru v. Ram Adhin, 10 A.L.J. 516, 17 l-C. 
910 ; Sakharam v. Vishram, 19 Bom. 207 (208) ; Ali Sahib v. Mohideen, 
13 Bom.L.R. 874, 12 I.C. 375. Thus where mango trees were mortgaged 
with the condition that the mortgagee must not cut down the trees so as 
to convert them into timber but must use them for the purpose of 
enjoying fruits, the trees must be regarded as immoveable property, and 
not moveable— Dayal v. Puttu Lai. 54 All. 437, 140 I.C, 491, A.I.R. 
1933 All. 50 (52, 53) ; see also Bodha v. Ashloke, 5 Pat. 765 A.LR. 1927 
Pat. 1, 98 I.C, 779. But if according to the custom of a particular locality, 
a fruit-bearing tree is used in building or repairing houses, it can be 
taken to be a timber tree — Badan v. Suraj, A.L.J. 20 ; KrisJma Rao v. 
Babaji, 24 Bom. 31 ; Nahanchand v. Modi, 31 Bom. 185 (197). 

Having regard to the uses to which it is put in this country, babul 
trees would come within the scope of “timber" — Ram Kumar v. Krishna 
Copal. A.I.R. 1946 Oudh 106, 21 Luck. 48. 

A contract for the cutting of all kinds of trees to be converted into 
charcoal excepting such trees as produce fruit or other forest produce 
is not a contract for sale of an interest on land — Ali Saheb v. Mohideen, 
supra ; see also Mathura v. Jadubir, 28 All. 277. A grove consisting of 
shisham and neem trees does not constitute immoveable propertj'— Nun/jg 
Lai V. Ram Bharose, A.I.R. 1938 All. 115, 174 I.C. 315. But palm and 
date trees are trees the produce of which can be got and hence cannot 
be considered as timber and are therefore immoveable property Moti v. 
Deoki. A.I.R. 1936 Pat. 66, 160 I.C. 1054. 

An agreement assigning for consideration a right to enjoy the produce 
of, and to cut and remove the trees, grass, etc., growing on land fof ^ 
period of four years is an instrument conveying an interest in immoveable 
property — Seeni Chetiar v. Sanata>tathan, 20 Mad. 58 (60) (F.B.). But a 
document which entitles certain persons merely to cut and remove a 
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, X foTcst for two veats, but Itoi to enjoij the produce 

kinds of trees m a cer a standing timber, and not one which conveys 

277 078 r me principle of thi decteions is that wherever at Ae time 
ofthf L™^ « is contemplated that the purchaser should denve a 
bLrft “"“the further growth of the thing sold, and from further 
raetfi“ fhe contract is to be considered as one creating an tnterest 
In tod- but where the process of vegetation is over, and the ^rties 
agr^rL the thing shall be immediately withdrawn from the land tte 
should be considered as a mere warehouse of the thing sold, and the 
contract is one for sale of moveable pro^rty. See 
Fuzhakkol, 29 Mad. 353 (357) : Natesa v. rftonguuelu, 38 Mad. 883 (885) -, 
Rajindra v. Madhu, AIR. 1919 Oudh 93, 112 LC. 156. 


Growing oops:— This term must be held to include all vegetable 
growths, whether in the form of fruit, bark or roots Atmcncim v, Donia, 
11 CdP.LR. 87. A lease of the crop of a mango grove for a certain period 
and entitling the lessee to the grass on the land, is a lease creating an 
interest in the trees and the land itself, and is therefore in respect of 
immoveable property. The deed creating such lease, therefore, require 
registration — Mahabir v. Enayat, A.I.R- 1951 All. 608. A crop of sugar- 
cane is not immoveable property, and an endorsement of a bond hypo- 
thecating such crops does not require registration — Kalka Prasad v. 
Chandan, 10 All. 20. A “growing crop” necessarily means a crop which 
is in existence and which is in the process of coming to fruition — 
Imamali v. Priyawati, A.I.R. 1937 Nag. 289, I.L.R. 1938 Nag. 31, 171 LC. 
553. A deed of mortgage of immoveable property and also of .the produce 
realized therefrom every year operates, in respect of the produce on the 
land as mortgage of movable property. The moment the crop comes into 
existence, the mortgagee gets title to the crop — Venkaiachallam v. 
Venkatrami, (1940) 2 M.LJ. 456, A.I.R. 1940 Mad. 929, 1940 M.W.N. 
978 ; see also Misj*i Lai v. Morzhar Hossien, 13 Cal. 262 and Colyer v. 
Isaacs, 19 Ch. D, 342. 


Grass .'-—Though grass is movable property right to cut grass being 
an interest in land is immoveable property— Crewfey v. Wadsworth, (1805) 
6 East. 602. agreement for the sale of growing grass, growing timber, 
or Rowing fruit is a contract for the sale of an interest in land unless 
made with a view to their immediate severance and delivery as chattel 
to the purchaser— Seem' Chettiar v. Santhanathan, (1897) 20 Mad. 58 F.li. 


the rtf n definition of ‘attested’ has been added by 

A« 

suuh'd^ 5 ta» ‘bat there is uo fraud ur othcr 

SSm Xt^e A. party to u document 

Ouegu Diu V. Stun; SUM, (1931, ^^9^0 Is'pT"” 

if be’toSeras aTitos'^TXX ' 

V. Ko Kala, A.LR 1940 R^g 1:14 ^ witness—Afogappa 

also Sharnu Patt^'y MM m ^88 LC. 759 ; sec 

V. ADaui Kadv, 35 Mad. 607 and Burden v. Spilsbury, 
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10 Cl. & Fin. 340. The afBxing of signature of the attesting witnesses 
in the presence of the executant is the ordinary mode of attestation as 
defined in this section — Rajeshwm- v. Sukhdeo, A.I.R. 1947 Pat. 449. 
The statement of an attesting witness that the document was read out 
and explained by the writer and then the executants and the attesting 
witnesses signed it, implies that the attesting witnesses signed in the 
presence of the executants and therefore the attestation must be deemed 
to have been duly proved within the meaning of this section^ — Surajpal 
V. Udi't Punch, 1939 A.L.J. 604, A.I.R. 1939 All. 604, 183 I.C. 270. Under 
this section it is not necessary that the executant must have seen the 
attesting witnesses sign the document. It is sufficient if they sign in the 
presence of the executant—Vinayak v. Md. Hanif, A.I.R. 1954 Nag. 11. 
Where the executant of a mortgage deed, a lady who did not observe 
strict purdah, was inside the room while the attesting witnesses and 
others were outside in the adjoining veranda and there was no curtain 
in the door of the room and Ae witnesses signed the instrument in the 
veranda : Held that that attesting wlitnesses must be held to have 
signed the instrument in the presence of the executant, ibid. 

The words "signed the instrument" in the definition of “attested” 
are governed by the definition of “sign” in sec. 3 (52), General Clauses 
Act, and therrfore the word "sign" in the T. P. Act includes also a 
mark by the attestor — Nagamma v. Venkataramat^a, A.I.R. 1935 Mad. 
178, 58 Mad. 220, 153 I.C. 111. Contra — Venkataramayya v. Nagamma, 
A.I.R. 1932 Mad. 272 (274), 136 I.C. 343. An illiterate person maj 
attest the signature of the executant by putting his mark— Him Lai v. 
Cokul, A.I.R. 1944 All. 61, I.L.R. 1944 All. 186. A document may be 
attested by an illiterate person, signature being affixed by the scribe — 
Biswamth v. Babu Ram, A.I.R. 1957 Pat. 485. It is also not necessary 
that somebody else should attest the mark of the attesting witness. It 
is enough if some one proves that the witness has made his mark on the 
document in his presence — M. R. M. Firm v. Ma E Nyo, A.I.R. 1937 
Rang. 293, 172 I.C. 613. 

Where the executant signed in the presence of the two witnesses and 
they signed in the presence of each other, and there was nothing to show 
that the execution and attestation was not done in the same sitting, it 
was held that there was valid attestation, as the attesting witnesses must 
be deemed to have signed the document in the presence of the executant 
— Bhimasingh v. Fakirchand, A.I.R. 1948 Nag. 155, I.L.R. 1947 Nag. 649 ; 
Ghansilal v. Smt. Bhuridevi, A.I.R. 1964 Raj 39. Where one of the two 
attesting witnesses to a mortgage deed signs for himself and also on 
behalf of the other at his instance and in his presence the signature 
would be a good signature, though no mark is affixed by the other witness 
—Dabu V. Jamadar, A.LR. 1951 Pat 368, 28 Pat. 158. When attestation is 
not specifically challenged and when a witness is not cross-examined 
regarding the details, it is sufficient for him to say that the document 
was attested by the other witness and himself. That is enough to prove 
attestation — Kuwarlul v. Rekhlal, A.I.R. 1950 Nag. 83, I.L.R. 1950 Nag. 
321. But where the document was written and attested on the same 
day but before it was executed, that is, signed by the party, the attestation 
was not valid — Sant Lai v. Kamla Prasad, A.I.R. 1951 S.C. 477, 1951 
S.C.J. 768. 


4 



t Sec. 3 

26 TRANSFER OF PROPERTY 

•ru , 1 c "find must be deemed ahoays to have meant have been 
The words ana ^ X oi 1927 (see Gazette of 


idded by the Repealing and Amending Act, 
India 1927, Part IV. p 


ihc definition of the word “attested 


24). The meaning of this 


in 


Amendment is that 
sec, 3, as introduced by the 


the f ^-11 liave remspective effect; in other words, 

^irdocSrentfe.r^^^^^^^^ the passing of the P Amendment 

A« Svn of 1926, in which the nttesting witneses did not actually see 
eracutant Sian the deed but received from the executant a person^ 
a^Lowledmeut rf his signature on the deed, and then attesIM the deed, 
mtt be dlemed to have been validly ff»^-Vcumppu ^ S^amama. 

Mad 123 (F.B.), 55 M.L.J. 794, 116 hC- 367, A.I,R. 1929 Mad, 1 , 
Radha Mohan v. Nripendra, 47 C.L.J 118, 

C.W.N. clx ■ Motilal v. Kasambhai, 29 Bom.L.R. 1334, 105 l.C. o64 , 
Abinash v. Dasaratk, 56 Cal. 598, 32 C.W.N. 1228 ; Yacub Khan v. Gtijar 
Khan. 52 Bom. 219, A.I.R. 1928 Bom. 267 ; Gangm am v. Umap. A.I.R. 
1928 Nag. 70. 

The effect of the addition of the above words by the Repealing and 
Amending Act X of 1927 is to overrule the decision in Girija Nandcm v. 
Hanumandas, 49 All, 25 (F.B.), 24 A.L.J. 921, A.I.R. 1927 All. 1 99 
I.C. 161. See also Nepra v. Safer, A.I.R. 1927 Cal. 763, 55 Cal. 67, 
103 I.C. 662 in which it was held that the definition of the word ‘attested’ 
had no retrospective effect and did not apply to documents executed 
prior to 25th March, 1926 (on which the T. P. Amendment Act XXVII 
of 1926 came into force). The decision in Balaji v. Gangamma, 51 M,L.J. 
641, A.I.R. 1927 Mad. 85, 99 I.C. 143, and Mohamedi v. Kashi, A.I.R. 
1926 All. 725, 96 I.C. 775 will stand as correct. It has been held in a 
recent Allahabad case that the new definition of “attested” as added by 
the T. P. Amendment Act XXVII of 1926 has no retrospective effect, 
even by virtue of the Repealing and Amending Act X of 1927^ — Balbhadar 
V. Ukshmi Bai, 1930 A.L.J. 623, A.I.R. 1930 All. 669 (672), 125 I.C. 507. 
This proposition, it is submitted, is not correct. It is curious that no 
reference has been made to 52 Mad. 23 (F.B.) and other recent cases. But 
the actual decision in the case was right. The facts of the case are 
that a deed of gift purported to be attested by three witnesses, of which 
one only was produced at the date of suit. Another witness had died, 
and the third was not called in as he was hostile. The witness who came 
to Court deposed that the executant signed the document in his presence, 
and that the t^vo other witnesses were not then present. Held that the 
document was not properly attested. [As the other witnesses, could 
not be called m, it was impossible to prove whether the other witnesses 
^gned the deed after receiving from the executant a personal acknowledg- 

witness who was called in Court 
Smkted executants sign their names but that they 

£ otf and thereupon he 

SestTd-5?oLS”v"/y®t^® witnesses, held that the deed wa^s duly 

326. 134 I.C. 531. In this 
because of Act X of 1927. ‘attested” had retrospective effect 

^^as tne old Act, stfil if at the time of the hearing of the app?al!°the 
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Amendment Act (1926) came into force, the new Act applied to the case • 
consequently the attestation made by a witness who signed upon the 
mortgagor admitting his signature, was valid— 5. M. A. R L. Firm v 
R. M. M. A. Firm, 5 Rang. 772, A.I.R. 1928 Rang. 101, 109 I C. 469 • 
Radha Mohan v. Nripendra, 47 C.LJ. 118, A.I.R. 1928 Cal. 154 (156). ’ 

But although the amendment was intended by the Legislature to have 
retrospective effect and to validate mortgages which were executed before 
the amending Act was passed, still the Legislature did not intend to 
validate mortgages which were pronounced by a competent Court to be 
invalid for want of proper attestation according to the law then in force— 
Earhha^andas v. Ghulam Shah, 25 S.L.R. 59, A.I.R. 1931 Sind 64 (65), 
131 I.C. 719. 


Attestation by Registering 0/^cer:— The acknowledgment of execu- 
tion before the Registering Officer and the signature of that officer affixed 
to the registration endorsement amount to sufficient attestation within 
the meaning of the definition given in this section— Radha Mohan v. 
Nripendra Nath, 47 C.L.J. 118, A.I.R. 1928 Cal. 154 (156), 105 I.C. 422 : 
Veerappa v. Subramanya. 52 Mad. 123 (F.B.), 55 M.L.J. 794, 116 LC. 367, 
A.LR. 1929 Mad. 1; Ram Oiaran v. Bhairon, 53 All. 1, A.I.R. 1931 All. 
101 (102) ; Budhar v. Rahimtulla, A.LR. 1928 Sind 93 (94), 107 I.C- 216 ; 
Kanchedi v. Zabbai'shah, A.LR. 1936 Nag. 171. But it must be shown that 
the Sub-Registrar affixed his seal or signature to the document in the 
presence of the executant— NeeZima v. Jdharlal, A.LR. 1934 Cal. 772, 61 
Cal. 525, 38 C.W.N. 753, 151 LC. 1033 ; Haripada v. Ananda, A.I.R. 1930 
Cal. 750, 129 LC. 97 ; Atul v. Krishna, 67, C.L.J. 31 ; Dhanapala v. Gover- 
chand, A.I.R. 1938 Mad. 959 (962), (1938) M.W.N. 938 ; Venkataramayya 
V. Nagamma, A.I.R. 1932 Mad. 272 (274), 136 LC. 343; Abinash v. 
Dasarath. 56 Cal. 598, 52 C.W.N. 1228 (1232), 14 LC. 84, A.LR. 1929 Cal, 
123 ; Mitha Lai v. Gehari Lai, I.L.R. (1961) 11 Raj 1211 ; Shanmughavehi 
Mudaliar v, Seth Hiranmd Narasingdas, (1967) 2 M,L.J. 388. The effect 
of the decisions is that a document is validly executed if it is attested 
by one witness only the registering officer being treated as the second 
witness, and this, was what actually happened in these cases. See also 
Sarada Prasad v. Triguna. 1 Pat. 300 (305). This proposition was however 
first doubted in S. M. etc., Firm v. R. M. etc.. Firm, A.I R. 1928 Rang. 101, 
5 Rang. 772, 109 I.C, 469 and was subsequently negatived in the following 
cases — Lachman v. Surendra, A.I.R. 1932 All. 527 (F.B.), 139 LC, 1 ; 
Harkisan v. Dwarka, A.LR. 1936 Bom. 94, 37 Bom, L.R. 913, 161 LC. 374 : 
Amir Hussain v. Abdul Samad, A.LR. 1937 All. 646, LL.R. 1937 All. 723, 
171 LC. 743 ; Benarsi Das v. Collector of Saharanpur, A.I.R. 1936 AIL 712, 
165 LC. 498, 1936 A.L.J. 1262 ; Ma Thrin Shin v. Ma Ngwe Nu, A.LR. 
1939 Rang. 211, 1939 R.L.R. 388, 182 LC. 924. The grounds of. these 
decisions are that what takes place before the registering officer had 
nothing to do with attestation. The duty imposed by sec. 34 of the 
Registration Act is quite different. The registering officer is not bound 
by sec. 59 of that Act to affix the date and his signature m the presence 
of the executant of the instrument. Section 47 of the Act assumes t a 
the document which is sou^t to be registered is a document coinplete m 
all essentials before it is presented for registration. Further, nei e 
registering officer nor the witnesses identifying the executam si^ ■> 
attesting witnesses. See Harkisan v, Dwarka, supra; Amir Hussain \. 
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j TNic latter view seems to be tbe correct one — 

Abdul Samad, supra, I tt r^^^ ^ ^ ^ Sakharam 

B(frfe/w? 239 and Sundrabai v. Ramabai, A.I.R. 1947 

Bom 396 49 Bom.' L R? 298^' myurbhan] State Bank v. Bhobatosh Das 
A I R 19h Orissa 178. The words “attested by two or more witnesses 
show that the attestors must be witnesses i.e., they must sign their names 
arwitnesses to the document. The registering officers or identifiers before 
him hardly fulfil this condition. Where the identifying witness had not 
been proved to have seen the executants put their thumbs to the deed, 
it was held that the signature of the identifying witness did not amount 
to a valid attestation — Sundrebai v. Ramdbtxi supra. Where a deed of 
oift, unsigned by the executant, is presented for registration and the 
executant admits the execution, and on the endorsement of the Sub- 
Registrar that the executant has admitted execution, the executant puts 
his thumb impression in the presence of two witnesses attesting the signa- 
ture, the deed is validly executed and attested — Donapati Rami Reddi v. 
Kanchcni Reddi. (1968) 1 An. W. R. 359. Signature affixed by Sub-Regis- 
trar in course of duty is not attestation — Shajnmughvehi Miiddliar v. 
Niranand Naraindas, (1967) 2 Mad. L. J. 338 : 80 Mad. L.W . 728. Under 
sec. 3 it is essential that the witness should have put his signature aninio 
attestendi, that is for the purpose of attesting that he has seen the 
executant sign or has received from him a personal acknowledgment of 
signature. If a person puts his signature on the document for some other 
purpose e.g., to certify that he is a scribe or an identifier or a registering 
officer, he is not an attesting witness— Abduf Jabbar Sahib v. Venkata 
Sltastri, (1969) 1 S.C.C. 573 ; A.I.R. 1969 S.C, 1147 ; 2 (1969) S.C.A. 129. 


No doubt the attesting witnesses must sign in that capacity and must 
attest the execution of the document. But if their signatures appear on 
the document, and there is clear and conclusive evidence that they actually 
saw the executant sign the document and they themselves signed in his 
presence, notwithstanding the fact that they signed the document not 
against the signature of the mortgagor but against his signature where 
he has signed the receipt clause, there is sufficient and adequate attesta- 
tion of the document— Kaderbhai v. Fcdmabai, A.I.R. 1944 Bom. 25. I.L.R. 
1944 Bom. 388. 


For further cases see Note 352 under sec. 59 post. 

Attestation of documents executed by Pardanashin ladies:— See Note 
under section 59. 

fier 59. When an identi- 

re^arded i r « registering officer as identifier he cannot be 
1 C L I 123 ® ytitness.-Dhai’mdas v. Kashi Nath (1958) 

Harishchandra V. 
no pS/r 

to the execution of a documpTit anri , person may be a witness 

at the time by way of sayine that written his name 

of signatures towids the end of Ordinarily a string 

instrument without any explanation will somewhere on the 

any explanation will be quite sufficient to show that 
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the persons put their signatures as -rntnesses— Ahinash v. Dasarath 56 
Cal. 598, 32 C.W.N. 1228 (1231), A.IJI. 1929 Cal. 123, 114 LC. 84. 

Estoppel: ^Attestation of a deed itself estops a man from denying 
nothing whatever except that he witnessed the execution of the deed. Of 
course, there may be cases in which coupled with other evidence of con- 
sent and acquiescence in the execution of the document, it would be 
otherwise— i?fl/ Lukhee v. Gokool, 13 M.I.A. 209; Bhagwan v Ujagar, 
A.I.R. 1928 P.C. 20, 32 C.W.N. 538, 47 C.L-J. 189, 107 LC. 20 ; Mt. Jasodar 
V. ml Sukurmani, A.l.R. 1937 Pat. 353, 170 LC. 1005 ; Pandurang v. 
Markandaya. 49 Cal. 334 (P.C.), 49 LA. 16 ; Sunder Kuer v. Udey Ram, 
A.LR. 1944 All- 42, 1944 A.L.J. 19 ; Abbasali v. Mohammad, A.LR. 1951 
M.B. 92 ; Alla Diya v. Sana Devi, A.LR. 1942 All. 331, 1942 A.L.J. 443 ; 
Nainsukhdas v. Cowardhandas A.LR. 1948 Nag. 110, LL.R. 1947 Nag. 
510. The mere attestation of a document is no proof that the attesting 
witness is aware of the contents of the document — M. R. M. Firm v. Ma 
E Nyo, ALR. 1937 Rang. 293, 172 LC. 613 ; Banga Chandra v. Jagat 
Ktshore, 44 Cal. 186 (P.C.) ; Fazal v. Jiwan, A.LR. 1933 Lah. 551, 14 Lah. 
369, 141 LC. 454. Mere attestation is not enough to involve the witnesses 
with knowledge of the contents of the deed. This is equally true of the 
witnesses who identify the executant before the Registrar — Rajammal v. 
Sabapathi. A.LR. 1945 P.C. 82, (1945) 1 M.L.J. 397. See also Gurmukh v. 
Sadhii, A.LR. 1951 Pepsu. 71, In the absence of evidence that the person 
attesting knew what the document contained and he was asked to affix 
his signature to it in token of his acceptance of the transaction, attesta- 
tion does not amount to consent— /asmer Singh v. Ajaib Singh, A.LR. 
1953 Pepsu. 86. The burden of proving that he had such knowledge and 
was a consenting party to the transaction' lies upon the party who relics 
upon the document— Sirajuddin v. Ml Rahiman, A.I.R. 1936 Lah. 978, 
165 LC. 997. See also Corea v. Appuhamy, (1912) A.C. 230. But where 
an attesting witness was present at the transaction and attested the deed 
after having heard the contents, it was held that he was estopped from 
challenging the right of the transferee— RAngmut v. Gorakh, A.LR. 1934 
Pat. 93. 

19, Registered : — A document cannot be said to have been duly 
registered if thie registration has been made in contravention of the pro- 
visions of the Registration Act, e.g., if the description of the property 
given in the document is erroneous or insufficient or misleading for the 
purposes of identification . or if the document has been registered by an 
.officer of another district in which the property is not situate or if the 
document was presented by a person who had no authority to do so Beni 
Madkab v. Khatir Mondul, 14 Cal. 449 (450) ; Baij Nath v. Sheo Sahay, 
18 Cal, 556 (569) (F.B.) ; Jogfnee Mohan v. Bhootnath, 29 Cal. 654 (663). 

Where a document not duly stamped is admitted for registration, 
the mistake is an error of procedure and is cured by sec. 87 Ma Pioa 
May V. Chettier Firm, A.LR. 1929 P.C. 279, 7 Rang. 624, 56 LA. 379, 34 
C.W.N. 6. 

20. Attached to the earth -.—This expression occurs only in two 
places in the Act, viz, in sec. 8, para. 2, and in sec. 108, cl. (h). 

These words are apparently used to denote what are termed fixtures 
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deteSnatlon of^tiie question whether it is “attached to the earth' 
under the Indian law. 

In England, the law an to fittares ia basrf on the inajim "qmcqm 
nWnir «to, solo csdiC (whatever in planted on the no.l belongs to the 
soil) A gas engine was let out on hire purchase gstem under an agree- 
meat iiT writing The engine was affixed to freehold land of the hirer by 
bolts and screws to prevent it from rocking and was used by him for the 
purposes of his trade. Default having been made m the payment of the 
instalment, the engine was claimed by the owner and also by the mortgagee 
in possession, who took his mortgage after the hiring agreement without 
notice • Held that the engine passed to the mortgagee as part of the 
freehold— HoZison v. Gorringe. (1897) 1 Ch. 182 (C.A.). See Reynolds v. 
Ashby & Son, (1904) A.C. 466. See also Vandeville Electric Cinema v. 
Muriset, (1923) 2 Ch. 74. Where the plaintiff erected advertisement 
hoardings which were affixed in a very substantial manner to the 
land, it was held that the hoardings, although removable by the 
plaintiffs at the end of the tenancy, were fixtures and not mere 
chattels— Prowinciaf Bill Posting Co. v. Low Moore Irofi Co., 
(1909) 2 K.B. 344 (C.A.). Looms put up by the lessee of a cotton 
mill for his convenience during the existence of his term, and fastened 
to the floor by nails driven throu^ the loom feet into wooden plugs fitted 
into the floor are, though easily removable without injury to the freehold, 
fixtures which would pass under an assignment of “the mill, fixed machi- 
nery and hereditaments, with all looms and other machinery, fixed or 
moveable". The primary intention in this case was that these looms 
should be considered as fixtures during the terms of the lease — Body v. 
Shorrock, L. R. 5 Eq. 72 (79). A fire engine set up for the benefit of a 
colliery by a tenant for life was, however, considered as part of his personal 
estate, the reasons for public benefit and convenience having weighed 
with the Lord Chancellor— Loiuton v. Lawton. 3 Atk. 13. 

The principle upon which the rule of law in England that fixtures 
I«ss with the soil was relaxed in favour of trade had no application where 
the parties who affixed the machinery were themselves owners in fee of 
the soA~Mather v. Fraser, 2 K. & J. 536. See Fisher v. Dixon. 12 Cl. & 
Fm. 312 atme y. Wood, (1869) 4 Exch. 328 is the leading authority on 

tradr£Se‘2vV? was held that 

veniL?,?Jnt annexed to the freehold for the more con- 

ni inheritance, and which 

freeLld Massed unXf appreciable damage to the 

also ThTcP 328 

tion. Lord^^Bk^burn^ald decisions show a relaxa- 

ever the chattels have been ann'ILd toffie ^^nd^^ words: “When- 

enjoying the land itself the ™ land for the purpose of the better 

annex fhe prope^t; ffi th^ Z te to 

nature of the annexation mav Fp t, P^'operty in the land, but the 
annexation may be such as to show that the intention was 
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to annex them only temporarily The degree and nature of the 

annexation is an important element for consideration ; for where a chattel 
is so annexed that it cannot be removed without great damage to the 
land, it affords a strong ground for thinking that it was intended to be 
annexed in perpetuity to the land ; and as Lord Hardwick said in Lawton 
V. Laioton (3 Atk. 15), ‘You shall not destroy the principal thing by taking 
away the accessory to it’.’’ Where valuable tapestries were afSxed by a 
tenant for life to the walls of a house for the purpose of ornament and 
the better enjoyment of them as chattels and they could be removed 
without doing any structural injury, it was held by the House of Lords 
that the tapestries put up with that purpose and attached in that manner, 
did not pass with the freehold to the remainder man, but formed part 
of the personal estate of the tenant for life and were removable by her 
executor — Leigh v. Taylor, (1902) A.C. 157. In a recent case the Court 
of Appeal in England held that in determining whether a particular chattel 
was a tenant’s or a landlord’s fixture, the Court had to consider what 
were the object and purpose of the annexation, and what would happen 
if the annexed chattel were removed. So long as the chattel could be 
removed without doing irreparable damage to the demised premises, 
neither the method of attachment nor the degree of annexation, nor the 
quantum of damage that would be done either to the chattel itself or the 
demised premises by the removal, had any bearing on the right of the 
tenant to remove it, except in so far as it threw a light upon the question 
of the intention with which the tenant affixed the chattel to the demised 
premises—Spyer v, Phtllipson, (1931) 2 Ch. 183 (C,A.). 

The maxim which is found in English law, viz., qitincquid plantatur 
solo, solo cedit has at the most only a limited application in India. There 
is nothing in the laws or customs of India to show any traces of the 
existence of any absolute rule of law that whatever is affeed or built on 
the soil becomes a part of it and is subjected to the same rights of propertv 
as the soil itself — Narayan v. Jatindra, A.I.R. 1927 P.C, 135 (137), 54 Cal. 
669, 54 LA. 218, 31 C.W.N. 965, 102 I.C. 198. See also Mofiz v. Rasik. 
37 Cal. 815 ; Chaturbhuj v. Benmt, 29 Bom. 323 ; and Ghazanfar v. 
Muzaffar, A.I.R. 1936 Lah. 511, 164 LC. 262 ; Vejikatasiibbiah v. Thiniptira- 
sundari, A.I.R, 1965 Mad. 185 ; fnan Chcmd v. /ugal Kishore, A.I.R. 1960 
Cal, 331. If a thing is imbedded in the earth or attached to what is so 
imbedded for the permanent beneficial enjoyment of that to which it 
is attached, then it is a part of the immovable property. But if the 
attachment is merely for the beneficial enjoyment of the chattel itself, 
then it remains a chattel, even though fixed for the time being so that 
it may be enjoyed. In deciding whether or not a transaction relating to 
an engine is a transaction relating to immoveable property regard must 
be had not merely to the nature of the attachment by which the engine 
is fixed on the ground, but also to the circumstances in which it came 
to be fixed, the title of the person fixing it and the object of the trans- 
action by which the engine is transferred or bound — Subramanian Firm 
V. Chidambaram, A.LR. 1940 Mad. 527, 1940 M.W.N. 38, 190 LC. 825. 
Thus where the tenants installed an oil engine as part of a cinema in 
the premises leased, not with the intention of making a permanent 
improvement to the premises, but with the object of utilizing the machi- 
nery for their own profit so long as they had the use of the premises 
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. when their lease terminated, a security bond pledging 

and a deemed to be a transaction relating to immovable 

the angm provisions of Explanation to this section— 

SiJ W^TO the property mOTtgaged Inctaded a rte mill and various 
p r.s or^chinery pertaihtoS <0 the engine or to the htdler which was 
intended to he set np with the help of the mpne, a shelter ^stem snbse- 
onenth- attached to ihe hnller by a belt and thus worked (*e two could 
be separated by taking away the belt), it was held that the machmety 
portaining to the shelter system was not comprised m the mortgage 
security' — Satyamrayammitrthi v. Gangayya, (1939) 1 M.L.j. 69^ A.LR. 
1939 Mad, 684, 1939 M.W.N. 383. Unless machinery is attached to the 
building for its permanent beneficial enjoyment, it is not immoveable 
property, specially where the building is really put up for the purpose of 
sheltering the machinery and protecting it from the weather— Meg/im; 
V. Krishna, A.LR. 1924 All. 365, 46 AB. 286, 78 I.C. 243. Sludge from 
sedimentation tank is movable property — Bengal Aff'icultural and Indus- 
trial Corporation Ltd. v. Corporation of Calcutta, A.I.R. 1960 Cal. 123. 


The question whether a particular machinery is imbedded in the 
earth is a question which depends upon the circumstances of each case — 
Comr. of Income-tax v. Bhurangiya Coal Co., A.I.R. 1953 Pat. 298. In 
order to determine what is or what is not immoveable property as a 
result of attachment or annexation to land, two tests have been laid down, 
viz., (1) the degree or mode of annexation, and (2) the object of annexa- 
tion. Of these the latter is the more important—SMbA/uft v, Govindrao, 
A.LR, 1953 Nag. 224, 1953 N.L.f. 104. Where a tenant running the 
factoty in the premises of another instal machinery, it will always be 
presumed that he instals the same with the intention of removing it 
whenever he chooses to vacate the premises — Addu Achiar v. Custodia^t 
Evacuee Property, A.LR. 1953 Hyd. 14 ; L. J. U. Mandir v. Kalooram, 
A.LR. 1965 Raj 15. A petter engine mounted and fastened to cement 
base cannot be viewed as a permanent fixture, that it to say, immov- 
able property— Permuai Naicker v. T. Ramaswami Kone, (1968) 2 M.L.). 
493. In all these cases intention is a very important factor to be taken 
into consideration, ibid. 


Where one of ttvo brothers owning certain land in equal shares, 
ui s a house and plants a garden on a portion of it entirely at his own 
ex^nse. the other brother is not entitled to claim a share in the house 

V. Muzaffar, supra. A house built on the 
to PO with tho attached to the soil in such a way as 

remove the builds the house is entitled to 

SZn, '■“T’ “'y “ « 1>= « to do so 

it 'ns bSrS *'■= <>''= ‘“ti tess St than 

iderniW^nn “ J??'.'*"- H' fe also not entttled to remain 

the ground^'is^a'''thhm attach which is supported on posts Steed to 

A Brontnfg Stark. d03. 

fTt-mur Snto v. Afegendrn A). I*, 

of immovable property in the TP v definition 

in the Registration Act— /mow rh ' n ^^^ co-extensive with its definition 

ssiranon Act-~Jnan Chandra v. Jugal Kishore, A.I.R. 1960 Cal. 
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331, An exclusive right of fishery, without any interest in land dr water 
is immovable property— Charan Parija v. State, l.L,R. (1957) 
Cut. 621. 

See also Note 78 under sec. 8 and Note 579 under sec. 108 (h). 

21. Actionable claim x—The following are actionable claims: 

(a) Claim for arrears of rent— Hiralal v. Tripura Ckaran, 40 Cal. 650 
(651) ; Rameshwar v. Riknath. A.I.R, 1923 Pat, 165, 67 I.C. 451 ; Sheo 
Gobind v. Gouri, 4 Pat. 43. A.I.R. 1925 Pat. 310 ; Madhabilata v. Butto 
Kristo, A.I.R. 1944 Pat. 129, 10 B.R. 652 ; Daya Debt v. Chapala Debi, 
63 C.W.N- 976 ; Kane NK. v. Biharilal, 1968 Jab. L.J. 337. Even though 
the arrears of rent may be said to be a charge on the holding or tenure, 
still they cannot be said to be a debt secured by a mortgage of immove- 
able property— 5heo Govind v. Gouri, (supra). But the Nagpur High 
Court has held that the right to recover arrears of profits assigned in a 
conveyance of a village share to a co-sharer is not an actionable claim, 
but a benefit arising out of land and therefore immoveable property — 
Kamal v. Shyamldl, A.I.R. 1936 Nag. 217 (218), 165 LC. 414. 

{b) A claim for rent to fall due in future is an actionable claim, for 
it is an 'accruing' debt within the meaning of the definition — Pobthakka 
V. Annamalai, 1926 M.W.N. 774, A.I.R. 1926 Mad. 1173, 98 I.C. 263 ; 
Chidambaram v, Doraisami, 31 I.C. 473 (Mad.). 

(c) The benefit of an executory contract for the purchase of goods is 
a ‘beneficial interest in moveable property’ and is therefore an actionable 
claim within the meaning of this section — /offer Meher Ali v. Budge-Budge 
Jute Mills, 34 Cal, 289 (on appeal from 33 Cal. 702) ; Chiman Mai v. 
Ganesh, A.I.R. 1952 Raj. 187. 

(d) A right to get by division a piece of land reserved by a donor 
for his own use in his deed of gift (but possession of which was with the 
donee) is an actionable claim — Rudra Perkash v. Krishna Mohun, 14 Cal, 
241 (245). 

(e) A share in a partnership — In re Bainbridge, 8 Ch. D. 218. 

if) The right to recover the arrears of an annuity though it be 
charged upon immoveable property, is not secured by a mortgage ; so 
the claim amounts to an actionable claim — Satindra v. Jatindra, A.I.R. 
1935 P.C. 165, 39 C.W.N. 1191, 61 LA. 265, 157 LC. 419. 

Where a deed of wakf provided certain sums to be given annually as 
stipends to certain relatives of the toakif and after them to their aulad 
(descendants), it was held that the annuities were actionable claims— 
Mt. Alimunnessa v. Abdul Aziz, A,I.R. 1936 Pat. 527, 165 LC. 298. 

(g) A right to receive money for license given to another to remove 
bark from the licensor’s trees is transferable — Ramaswami v. Abdul, 
A.LR. 1926 Mad. 978, 97 LC. 548. 

(h) Where there is a completed contract its benefit can be assigned 
Sakalaguna v. Chinna, A.LR. 1928 P.C. 174, 32 C.W.N. 850, 55 LA. 243, 
51 Mad. 533. The benefit of a contract for sale and purchase of immov- 
able property can alsi'< be assigned — Bhabhootmal v. Moolchand, A,I.R. 
1943 Nag. 266, LL.R. 1943 Nag. 643. 

(0 A claim for a definite sum of money which the lessee is bound 
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« Constructive notice Constructive or implied notice may be 
to b^’-knowledge which the Court imputes to a person, from the 
defined to be M 8 ^ ^ presumption, so strong that it 

circum^cM 0 ^ r;batKd, that the laiowledge nrast exist though 

rZ not S hi fotmallv cohm.«t.icated”-Haa,itt v. L^se^ore ^ 

“It may be coosidered to consist m those circumstances under 
S ch tL Court concludes that uotice must be im^ted ^ grouuib ot 
pS tolicy to an innocent person, or that the party has been guilty of 
mdi nSigence in not ayailing himself of the mans of acqmnng it, as, if 
Lnuitted, might be a cloak to fraud and which, therefore, the COTmon 
interests of society require, should in its consequmceft be equivalent to 
actual notice.”— Dart’s Vendors and Purchasers (6th Edn.J, p. y/l. 

‘‘We think” observed Westropp, C.J., “that the doctrine of construc- 
tive notice is only to be resorted to where the parties are on a level in 
equity, and that it is a doctrine not to be extended, and we decline to 
presume notice in favour of a person who contributed to make the tran- 
saction secret— ^orn?tK/i v. Mankuvarbai, 12 Bom. H.C.R. 262 (266). 

If there is no actual notice and no wilful or fraudulent turning away 
from an inquiry into and consequent knowledge of facts which the cir- 
cumstances would suggest to a prudent mind, then the doctrine of cons- 
iructit'e notice ought not to be applied — Doorga v. Baney Madhiib, 7 Cal. 
199 (201). 

The cases of Daniels v. Davison, 16 Ves. 249, and Barnhart v- Green- 
shields, (1855) 9 Moo. P.C. 18, as well as other cases are freely quoted and 
applied by Indian Courts, and the result is that the doctrine of construc- 
tive notice is carried to great lengths. When the Indian Courts apply the 
principle that a man has notice because if he had made reasonable in- 
quiries he would have ascertained the facts and if he has not ascertained 
the facts he has been guilty of gross negligence — the Courts must carefully 
regard all the circumstances of the case and of the people to whom the 
Courts are going to apply the principle — Kalyani v- Krishnan, 55 Mad. 
519, 138 I.C. 78, A.I.R. 1932 Mad. 305 (309). 

Intending purchasers of property in municipal areas, where the 
property is subject to a municipal charge which has been made a first 
charge on the property by statute, have a constructive knowledge of the 
tax and the possibility of some arreai being due. If they fail to make 
inquines as to the amount of tax which is due, this failure amounts to a 
wilful abstention or gross ne^igence within the meaning of this section 
rLT imputed to them—Lala Nawal Kishore v. Municipal 

“5 (P-®-)- I I-R- All. 453 overruling 

669- ‘'5®' '-I-R. IS'W All. 

, ee also Chanduram v. Municipal Comrs., A.I.R. 1951 Cal. 398. 

that property from C on the letter’s representation 

ttouah hTSS It feT “ any manner, 

SwJsi dL m *" “S O '“to a prior 

reSSsatS’eS “>"S«a«ive notice of the prior 

1952 Na- 29 But en A — Gamshdas v. Kaijmlabai, A.1,R. 

charge over “ "■“"8“8e does not give rise to a 

though in fact recisierp^ 't compulsorily registrable ; therefore 

ongn tact registered, it cannot be used as constrictive notice of the 
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transaction— /firac/ifl/jrf v. Kashinath, A.I.R. 1942 Bom. 339, 44 Bom 
L.R. 727. 

Where a bank pass-book showed that a certain rate of interest was 
being charged by the bank for the customer’s overdraft it was held by M. 
N. .Mukherjee, J., that means of knowledge was equivalent to knowledge 
or reasonable grounds of belief so as to fix the customer witii adoption 
or ratification of the rate of interest— intafcns/wza v. Bhowaniptir Banking 
Corpn., 59 Cal. 662 at p. 666. 

A transfer by an executor as such is valid unless it is established that 
the transferee had notice that the executor was acting in breach of trust. 
Mere failure to scrutinize the will does not amount to constructive notice 
that the money was not required for the purposes of administration — 
Geetarani v. Narendra Knshna, 60 Cal. 394. 

The principle of constructive notice should be applied to arrears of 
taxes, which. form a charge under the Municipalities Act, on the property 
sold at an auction sale. The purchaser is not entitled to presume that 
the taxes have been paid — Municipal Board, Lucknow v. Ramp Lai, A.I.R. 
1941 Oudh 305, 1941 O.W.N. 122, 1941 O.L.R. 263, 163 I.C. 290 ; see also 
Akshoy Kumar v. Corporation of Calcutta, 42 Cal. 625, 19 C.W.N. 37. 

Where the register of the Registrar did contain a reference to a 
particular agreement which created a charge on a certain land, but the 
agent of the mortgagee omitted to look at the entries, the mortgagee 
would be deemed to have constructive notice of the charge — Remikdbai 
V. Bhedsan Hapsaji, A.LR. 1939 Nag. 132, 1939 N.L.J. 129, 185 I.C. 33 
relying on Mohori Bibi v. Dharmadas Ghose, 30 Cal. 539 (545) (P.C.), 
30 LA. 114. But see Kausalai v. Sankaramuthu, (1941) 1 M.L.J. 815, 
A.I.R. 1941 Mad. 707, 1941 M.W.N. 621 where it has been held that an 
omission to make inquiries is not sufficient to constitute constructive 
notice within the meaning of sec. 3 (relying on Joshua v. Alliance Bank 
of Simla, 22 Cal. 185). Where a decree for pre-emption refers to an agree- 
ment to resell executed by the vendee, a transferee from the pre-emptor 
has constructive notice of the agreement to resell — Canga Smgh v. Santosh 
Kumar. A.I.R. 1963 All. 194. 

24. Wilful abstention The words “wilful abstention from inquiry 
and search” must be taken to mean such abstention from inquiry or 
search as would show want of bona fides — Joshue v. Alliance Bank of 
Simla, 22 Cal- 185. The word "wilful” in this section makes it clear 
that the abstention from inquiry should be designed and due to a. desire 
to avoid an inquiry which would lead to ultimate knowledge — Kausali v. 
Sankaramuthu, (1941) 1 M.L.J, 815, A.I.R. 1941 Mad. 707, 1941 M.W.N. 
621. Cases in which constructive notice has been established resolve 
themselves into two classes : first, cases in which the party charged has 
had actual notice that the property in dispute was in fact charged, 
encumbered or in some way affected, and the Court has thereupon bound 
him with constructive notice of facts and instruments to a knowledge 
of which he would have been led by an inquiry after the charge, incum- 
brance or other circumstances affecting the propertj'’, of which he had 
actual notice ; and secondly, cases in which the Court has been satisfied 
from the evidence before it that the party charged had designedly 
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An amount found due on adjustment of accounts of transactions for 
a debt and an sncb is an ’ 

'Idas, A.I.R. 1930 Bom. 409, 32 Bom. L.R. 894, 127 I.C. ^0. 


sale 
Badridas, 


Unascertained amounts neither due nor payable but accruing, the pay- 
which is dependent on work being executed, can be assigned- 
W M«'v S Vr. 1930 Lab. 820, 128 I.C. 494. But a liability 

r.n Tiflft of su unknown person, out of a relation- 


to arise in the future on the part of an unknown person, 

otherwise, which does not yet exist, cannot be 

debt, 
'contin- 


ship, contractual or „ 

described as a debt, still less can it be described as an existing 
Neither can it be "accruing" or “conditional," and it cannot be c 
gent.” A contingency is something that may happen in future which 
affects a present relationship. For instance, a contingent interest, such as 
a contingent life interest presupposes an existing interest which may or 
may not develop into interest in possession. The interest is there all the 
time. It is even saleable as such. When the definition of an actionable 
claim" refers to an "existing" debt, it intends thereby to exclude a debt 
which does not yet exist at all— In re Stephens, A.I.R. 1938 Rang. 1, 175 
I.C. 786. 

The amount due imder a policy is a debt within the meaning of the 
definition — Varjivandas v. Magimlal, A.I.R. 1937 Bom. 382, 39 Bom. L.R. 
493, 170 I.C. 850. It is within the competence of a policy-holder to make 
a conditional assignment of each of the policies taken out by him whether 
such policy is an ordinary life policy or an endowment policy providing 
therein that in the event of the death of the assignee the benefits to the 
policy would revert to him and the assignee alone is entitled to receive 
the sum assured in case of the death of the insured before the day named 
—Shamdas v. Sabitribai, A.I.R. 1937 Sind 181, 170 I.C. 225. 

An assignment of a debt must be of the whole debt and not of a part 
of the debt— G/imdfll v. Gumbhirmall. 62 Cal. 510, 39 C.W.N. 606, 141 
I.C. 11, 

A debt which otherwise amounts to an actionable claim does not 
cease to be so merely because a cause of action in respect thereof has not 
arisen or because the time of its payment has not arrived. A claim to 
unpaid dower debt is an actionable claim — Amir Hasan v, Muhammad 
Nazir, 54 All. 499, 136 I.C. 833, A.I.R. 1932 All. 345 (347). 

uncertain sum cannot be included in the word ‘debt’. Thus an 
an unascertained property cannot be the subject of 
assignment— Rebee Tokai v. Davod MuUick, 6 M.I.A. 510. 

consiSrtion”^ the vendee is directed to pay part of the 

claim which can hp ^ creditor, it is a debt and is an actionable 

A.I.R. 1938 All. 544, (T938 )"a.LjI^85L^''' 

which are in the^ y®^.™^scertained, in a partnership business, 

--g-d, sinc^ until the 
of the partners such ®rtamment of the share in the assets 

5 B.L.R. 382 ^ a deht-Abnr. v Ahntt. 


as a debt — Abott v. Abott, 


m 


the Punjab; consequenX”the tech 

, onsequently the technical rule as to notice is not strictly 
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applicable in that Province. The question whether registration is or is not 
notice would depend upon the facts of each case— Z). A. V. College v. 
Umrao Singh, A.I.R. 1935 Lah. 410, 157 I.C. 92 ; Mt. Ghiilam Fatima v. 
Mt. Copal Devi, A.I.R. 1940 Lah. 269, 190 I.C. 599. 

The Transfer of Property Act contemplates three kinds of notice, 
namely: (1) actual notice ; (2) constructive or implied notice (i.e., when 
but for wilful abstention from inquiry or search or for gross negligence 
he would have known ) ; and (3) notice to agent. 

Essentials of notice An actual notice, to constitute a binding 
notice, must be definite information given by a person interested in the 
thing in respect of which the notice is issued ; for it is a settled rule that 
a person is not bound to attend to vague rumours or statements by mere 
strangers, and that a notice to be binding must proceed from some person 
interested in the thing— Barnhart v. Greenshields, 9 Moo. P.C. 18 ; Ashiq 
V. Chaturbhuj, A.I.R. 1928 All. 159, 50 AU. 328, 26 A.L.J. 41, 108 I.C. 
152. A mere casual conversation in which knowledge of a certain thing 
is imparted, is not notice of it. In other words, the party imputing notice 
must show that the other party had knowledge which would operate 
upon the mind of any rational man, or man of business, and make him 
act with reference to the knowledge he has so acquired — per Lord Cairns, 
L.C., in Lloyd v. Banks, L.R. 3 Ch. 488. A vague or general report or 
the mere existence of suspicious circumstances is not in itself notice of 
the matter to which it relates — Weymouth v. Bayer, 1 Ves. J, 425. 

A general claim is not sufficient to affect a purchaser with notice of 
a deed of which he does not appear to have had knowledge— /oiiond v. 
Stainbridge, 3 Ves, 478. Where a creditor obtained two decrees against 
his debtor, one being a charge decree to enforce his lien on certain property, 
and the other a simple money decree, and in execution of the second 
decree the property subject to lien was purchased by a third party at a 
court sale, and thereafter the creditor brought another suit to enforce his 
lien on the property in the hands of the auction-purchaser the suit was 
dismissed as the plaintiff (creditor) failed to show that the auction-pur- 
chaser purchased with notice of the lien. It was held that the fact that 
for some purpose at sometime or other the judgment-creditor informed 
the Court of the lien was not evidence of notice on the auction-purchaser 
—Nursing v, Roghoobur, 10 Cal. 609. But if a person knows that another 
has or claims an interest in property with which he is dealing, he is bound 
to enquire what that interest is, and if he omits to do so, he will be bound, 
although the notice was inaccurate as to the particulars of the extent of 
such interest — Gobinda Chunder v. Doorga, 22 W.R. 248. 

The notice must be given in the same transaction. A person is not 
bound by notice given in a previous transaction which he may have 
forgotten — Warrick v. Warrick, 3 Atk. 294. Notice to a purchaser by 
his title papers in one transaction will not be notice to him in an in- 
dependent subsequent transaction in which the instruments containing 
the recitals are not necessary to his title ; but he is charged con- 
structively with notice merely of that which affects the purchase 
of the property in the chain of title of which the paper forms the 
necessary link — Bepin v. Priyabrata, 26 C.W.N. 36 (46), 34 C.L.J. 256, 
A.I.R. 1921 Cal. 730, 66 LC. 345. 
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. 1 tn renav him— MdNNiotftcr V. Hedait Alt, 

a''irS'm2Tc"? 3?C*N. 280, imt. 266, 59 LA. 41, 135 I.C. 635. 

■ ■ (,) Us„fn.caa.y mo^age^UaWU.y « 

S.“aLR. ('«7) All. 666, 170*1.C. 975. 

(k) A document of 

Jhangaldas v. Chetumal, A.I.R. 1938 Smd 24 (26, 27). 173 I.C. 59 . 

(OBoth ordinary and endowment life policies-5A«/nd«5 v. 
Sabitribai. AJ.R. 1937 Sind 81. 170 I.C. 225. 

(m) The claim for a money decree on account of untealis^ ’! 
an actionable claim-Purna Chandra v. Barna Kiman. I.L.R, (1939) 
2 Cal. 341, 43 CW.N. 953, A.LR. 1939 Cal. 715 ; Ambica v. Ram Chanter, 
A.I.R. 1951 Pat. 415. 

(ri) The right to the proceeds of a business- -Alfctis/i Ali v. Nath Bank, 
Ltd., A.I.R. 1951 Ass. 56, I.L.R. (1951) 3 Ass. 1. 

(o) Provident fund amount payable after retirement and not presently 
—Official Trustee v. Chippendale, A.I.R. 1944 Cal. 335, I.L.R. (1943) 
2 Cal. 325, 47 C.W.N. 441. 

(p) The benefit arising out of a contract, not involving any personal 
element, is an actionable claim during its subsistence — Jaffer Meher Ali v. 
Budge Budge Jute Mills, (1906) 33 Cal. 702. The rights under a contract 
of carriage are an actionable claim— Mulji Deoji v. Unio.n of India, 
A.I.R. 1957 Nag. 31. A benefit under a letter of credit is an actionable 
claim— /oseph Pyke & Son Ltd. v. Kedamath, A.I.R. 1959 Cal. 328. A 
railway receipt is an actionable claim— AWmrce Assurance Co. v. Union 
of India, A.I.R. 1959 Cal. 563. 

What are not actionable claims : — 

(a) A decree is not an actionable claim. A debt is an actionable 
claim, but a debt which has already passed into a decree is not so — 
Afja! V. Ram Kumar, 12 Cal. 610; Dagadu v. Vanji, 24 Bom. 502. 
Govmdarajulu v. Ranga Rao, 40 M.L.[. 124, 62 I.C. 255 ; see also Jugal 
^^shore Saraf v. Raw Cotton Co. Ltd., A.I.R. 1955 S.C. 376. In Annamalai 
V. Muthukaruppan, 8 Rang. 645, 35 CW.N. 145, A.I.R. 1931 P.C. 9, 
certain sums of money were advanced by S.K.T. firm to Vijayan Servai 
death in 1904 to his administrator upto 1906, One-fourth 
of the advances was provided by R.M.A.T. firm. In 1906 in heirs of 
for administration impleading S.K.T. as one of the 
decref wa » d®cree was passed in favour of S.K.T. The 

RMAT trnnll ^^^ust, 1909. In March 1908, 

firm Held- ^ decree then under appeal to A.M.K. 

i bm\^ toansferred to A.M.K. not the decree under 

aS monks ?o namely all the interest of R.M.A.T. in 

any monies to be recovered by S.K.T. in the administration suit. 

be found^dL'on^akinraSounkTrom^^*^ 

because it is nnr o agent is not an actionable claim 

of money but an 

accounts • such a right ic ^ t found due on the taking of 

, such a nght K a mere nght to sue (sec. 6) and is ineailble 
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of transfer — Kshetra Mohan v. Biswa Nath, 51 Cal. 972 (977) AIR 
1924 Cal. 1047, 82 I.C. 411. 

(<?) The right of a person to recover damages by way of interest or 
otherwise for the breach of a contract is merely a right to sue and is 
not an actionable claim which is capable of transfer— /jjdw v. Raghubir, 
A.I.R. 1930 Oudh 88, 5 Luck. 547, 125 I.C. 174 ; Abu Mohomed v. S. C. 
Chunder, 36 Cal. 345 ; Hirachand v. Nemchand, 47 Bom. 719 (720) ; 
Nakhola v. Kokaya, 69 I.C. 238 (Nag.); Mott Lai v. Radhey Lai, 1933 
A.L.I. 1009, A.I.R. 1933 All. 642 (646). 

(d) A claim to mesne profits is not an actionable claim but a mere 
ri^t to sue (sec. 6), and therefore cannot be transferred — Jai Nara'm v. 
Kishun Dutta, 3 Pat. 575 (580), A.I.R. 1924 Pat. 551, 78 I.C. 705. 

(e) A right to recover profits from a co-sharer is not an actionable 
claim— I ctHm Singh v. Chunder Sen, A.I.R. 1934 All. 155 (F.B.), 147 I.C. 937. 

(ee) Transfer of immovable property to which an ex-minor has lost 
his title by not challenging an alienation by his guardian during his 
minority, within 3 years after attaining majority, is not the transfer of 
an actionable claim — Natha v. Thakur, A.I.R. 1939 Oudh 122, 1939 O.W.N. 
241, 180 I.C. 329. 

(f) Relinquishment of the interest of a retiring member of a joint 
Hindu family business in favoiu- of the continuing coparcener — Brij 
Mohan v. Mahdbir, 40 C.W.N. 808. 

(jf) A copy right. — Savitri v. Dwarka, I.L.R. 1939 All. 275, 1939 
A.L.J. 71, A.I.R. 1939 All. 305. 

(g) Debts secured by mortgage of immoveable properly or hypo- 
thecation of moveable property. See the words of the section.' Before 
the T. P. Amendment Act II of 1900, these debts were included in action- 
able claim. See Note 17A, ante, and Rani v. Ajudhia, 16 All. 315 (317). 
The Amendment Act of 1900 has changed the law. 

But althou^ under this definition, a secured debt does not fall 
within the meaning of actionable claim, it does not follow that a debt 
without the security cannot be made the subject of transfer at all. A 
debt is distinct from the security, and the debt can be transferred apart 
from the security — Imperial Bank of India v. Bengal National Bank, 59 
Cal. 377 (P.C.), 35 C.'W.N. 1034 (1039), A.I.R. 1931 P.C. 245, 134 I.C. 651. 

Where the mortgagor completes his part of the contract by executing 
the mortgage and by putting the mortgagee in possession, but the 
mortgagee fails to discharge the consideration, the mortgagor has a trans- 
ferable claim and his assignee is entitled to sue the mortgagee for the 
amount — Sardar Khan v. Ram Mai, A.I.R. 1936 Lah, 196, 162 I.C. 698. 

Debt:— The term 'debt’ includes a sum of money due by one person 
to another, and which is actually payable at the time, as well as a sum of 
money which is due though not actually payable then. It must be a 
perfected and absolute debt, and not merely a sum of money which may 
or may not become payable at some future time, or the pa}nnent of which 
depends upon contingencies which may or may not happen Hartdas v. 
Baroda Kishore, 27 Cal. 38 ; Palikandy v. Krisiman Nair, 40 Mad. 302 
(303) ; Varjivcmdas v. Maganlal, A.I,R. 1937 Bom. 382, 170 I.C, 850- 
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v'sS S?SfTc.W.Nr526:48 CXJ, 374, AXR. 1929 Cal. 
83, 114 I.C. 142. 

A purchaser who wilfully departs from the above principle in order 
to avoid acquiring knowledge of his vendors title is not allowed to derive 
any advantage from his wilful ignorance of defects which would have 
come to his knowledge if he had transacted his business in the ordinary 
wav That is what is meant by “reasonable care —Man] v. Hoorbat, 
Tupra at p. 41; see also Agra Bank v. Barry, L.R. 7 H.L. 135 (157); 
Raw Kuer v. Brij Bihan Prasad. A-LR. 1962 Pat. 236. But it would be 
stretching the doctrine of constructive notice too far to say that in every 
case in which a person wants to bid for property liable to municipal taxes 
he ought to make inquiries before making the bid, whether any municipal 
tax is outstanding against the property or to hold that he was grossly 
negligence if he did not make such enquiry— Rmn/z v. Municipal Board, 
A.I.R. 1937 Oudh 31, 12 Luck. 353, 164 I.C. 1034. 


Where one partner has permitted another partner to deal with 
partnership property as an ostensible owner and such property is mort- 
gaged by the latter to a bank, knowledge on the part of a member of the 
investigating committee of the bank in his personal capacity that the 
property belongs to the partnership is not itself sufficient to justify an 
inference as to knowledge on the part of the bank — Punjab & Sind Bank 
V. Rustomji, A.I.R. 1935 Lah. 821. 


A person refusing a re^stered letter sent by post must be deemed 
to have constructive notice of it. and he cannot afterwards plead ignorance 
of its contents, because he had wilfully abstained from receiving it and 
acquainting himself with its contents — Lootf Ali v. Peary Mohun, 16 
W.R. 223 ; Jogendra v. Dwarka, 15 Cal. 681 ; Ismail v. Kali Krishna. 
6 C.W.N. 134; Edulji v. Collector, 1 M.I.A. 295 ; Nirmala Bala v. Provat 
52 C.W.N. 659 ; Sushil v. Ganesh, 62 C.W.N. 193. 

If a mortgagee causing a search to be made refrains from making 
himself sure that the properly mortgaged is free from incumbrance, his 
conduct amounts to wilful abstention— Ra/iMAraha/ v. Bheosan Hapsaji, 
A.I.R, 1939 Nag. 132. 


Wilful abstention from inquiry should, however, be distinguished 
of cnutibn in not making the inquiry, especially where 
tmeS misinformed as to the 

to arouse ifS- circumstances are not sufficient of themselves 

ouse suspicion— Dfluiodcn'a v. Somasundara, 12 Mad 429 f435)* 

Sted to from wilful blindness, is all that can be 

not apply— ’ 7 *® ^^‘^trine of constructive notice will 

161 LC 22L ^ A.I.R. 1935 Rang. 423 (425-26), 


mutation"^SS57.^''Ht^ough?To‘^aSr^^^^^^ seeing a 

Record-of-Rights, and whither ^ITnX t'goT 
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or mortgage-right. If he fails to do so, constructive notice will be 
imputed to him — HariM v. Mulchand, 52 Bom. 883, 30 Bom.L.R. 1149 
A.I.R. 1928 Bom. 427 (429), 113 I.C. 27. If A before purchasing the 
property of B which is tenanted comes to know that the tenants pay rent 
to X but does not care to enquire about the title of X, he is guilty of 
wilful abstention— Himt v. Luck, [1901] 1 Ch. 429. Similarly, if the 
mortgagee does not search the register, he must be deemed to have 
wilfully abstained from making the search, or he has been guilty of gross 
negligence in not making it—Churaman v. Balli, 9 All. 591 (599). If the 
lease provides for interest at a high rate the purchaser of the lessee’s 
interest shall be taken to have had full knowledge of the terms of the 
leaser— Hamiduddin v. Ramani Kanta, 56 C.LJ. 590, A.I.R. 1933 Cal. 
321 (322). A lessee has constructive notice of the lessor’s title and his 
conduct in not enquiring into the matter amounts to wilful abstention— 
Patman v. Harland, L.R. 17 Ch. D. 253. 

Where a certain property was at first mortgaged by deposit of title- 
deeds, and then a subsequent transferee (mortgagee or purchaser) took 
transfer of the same property without inquiring whether the title-deeds 
were already pledged, held that the subsequent transferee was fixed with 
notice— /mpcmi Bank of India v. U. Rat Cyaw Thu & Co., Ltd., 51 Cal. 
86 (100) (P.C.), 1 Rang. 637, A.I.R. 1923 P.C. 211, 28 C.W.N. 470, 76 I.C. 
910; Kshetra Nath v. Hat'sukhdas, 31 C.W.N. 703, A.I.R. 1927 Cal. 
538 (543), 102 I.C. 871. 

But the fact that a person is in occupation of a small part of a house 
does not put the purchaser on constructive notice of that person’s rights 
as to the whole house, and the failure of the purchaser to inquire from 
everybody in the house as to what his title may be in the house, does not 
amount to wilful abstention or gross negligence. Parthasarathy v. 
Subbaraya, 45 M.L.I. 175, A.I.R. 1924 Mad. 67 (69),' 72 I.C. 559. If 
further inquiry into title in respect of a small part of the estate would 
have revealed a defect in title as to the whole estate, the purchaser is 
not held to have constructive notice of that defect— Hunter v. Walters, 
(1871) 7 Ch. 75, 25 L.T. 765. 

•A person cannot be fixed with constructive notice where the circum- 
stances are such that he is not bound to make any inquiry. Thus, where 
there is an endorsement at the foot of a sale deed that the price has been 
received in full in addition to a statement to that effect in the body, a 
person taking a mortgage of that property is not boimd to enquire whether 
the price has been paid in full and hence the vendor’s lien cannot be 
enforced against him— Tehilram v. Kashibai, 33 Bom. 53 (68, 69), 10 
Bom.L.R. 403, 1 I.C. 614. 

25. Negligence ’.—Negligence may be stated to be the omission to 
do something which a reasonable man, giuded by those considerations 
which ordinarily regulate the conduct of human affairs, would do, or 
doing something which a prudent and reasonable man would not do 
Blyth V, Birmin^am Water Works Co., 11 Ex. 784. It means the 
absence of such care, skill and diligence, as it is the duty of the person 
to bring to the performance of the work which he is said not to have 
performed—per Willes, J., in Grill v. General Iron Screw Collier Co., 35 
L.J.C.P. 330. 
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of that possession to all who may have to deal with any interest in the 
property, and persons so dealing cannot be heard to deny notice of the 
title under which the possession is held — Barnhart v. Creenshields, 9 Moo. 
P.C. 18 ; Holmes v. Powell, 8 DeG.M. & G. 572. Constructive notice of 
all the rights of the jierson in possession of a property sold or mortgaged 
is to be imputed to the purchaser or mortgagee of that property who made 
no enquiry of the person in occupation. But the unknown occupation of 
a portion of the premises by a tenant or other person does not put the 
purchaser or mortgagee on inquirj’’ as to the possible right of the occupier 
over the remainder of the premises— Parthasarathy v. Siibbarayya, 45 
M.L.J. 175, 72 I.C. 559, A.I.R. 1924 Mad. 67 (69). The possession by a 
person, who entered into an agreement for the purchase of the land, of a 
portion of the land, does not amount to constructive notice of the agree- 
ment to subsequent purchasers in respect of the entire property — Hari 
Charan v. Kaula, 2 P.L.J. 513, 40 I.C. 142. 

Where a prior usufructuary mortgagee %vas in possession under an 
unregistered instrument, which was not compulsorily registrable, a subse- 
quent mortgagee under a re^stered instrument must be presumed to have 
had notice of such possession, and could not claim priority over the holder 
of the unregistered instrument — Bhiki Rai v. Udit Narain, 25 All. 366 
(370) ; Krishnamma v. Suranna, 16 Mad- 148 (170). 

“There is no authority for the proposition that notice of a tenancy is 
notice of the title of the lessor, or that a purchaser neglecting to inquire 
into the title of the occupier is affected by any other equities than those 
which such occupier may insist on’’ — Barnhart v. Creenshields, 9 Moo. 
P.C. 18 ; Gunamoni v. Bussunt Kumari, 16 Cal. 414. If the mortgagor 
under a usufructuary mortgage remain in possession as the tenant 
of the mortgagee and agrees to sell the mortgaged land to the 
mortgagee but in breach of the agreement sells to a third party it 
cannot be said that the purchaser had constructive notice of the agree- 
ment to sell to the mortgagee — Radha Rai v. Ram Rekha Rai, A.T.R. 1964 
Pat 144. Where a monthly tenant is in possession a subsequent purchaser 
cannot be charged with the notice of contract of sale in favour of the 
monthly tenant — Muralidhar Marwari v. Lalit Mahan Sahtt, A.I.R. 1962 
Orissa 86 ; Shiv Dayal v. Smt. Sumitra Devi, 1960 Raj. L.R.W. 103 . 

In benami purchases, possession or receipt of rent is an important 
criterion in determining the question whether the purchase was benami 
or not. When the real owner has all along remained in possession and 
enjoyment of the property, that circumstance is constructive notice of 
the benami nature of the transaction — Ram Sarup v. Maya Shankar, 46 
P.R. 1918, 43 I.C. 556, 

In a case arising in a State where the Transfer of Property (Amend- 
ment) Supplementary Act, 1929 does not apply, a subsequent purchaser for 
consideration of immovable property deriving his title under a registered 
sale-deed has priority over a purchaser who is in possession of the same 
property under an unregistered sale-deed which is compulsorily registr- 
able. The possession of the prior purchaser being that of a trespasser, 
the question of notice by possession does not arise— Chanan Singh v. Sham 
Lai, A.I.R. 1950 Pepsu. 34. 
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Constt'uctive possession is not notice: — Possession, in order to be 
equivalent to notice, must be actual and not merely constructive. In two 
cases governed by the Registration Act of 1877 it was held by the Bombay 
High Court that constructive possession by a person purchasing by an 
unregistered instrument through the seller continuing in possession as 
his tenant did not operate as notice of his prior title to a subsequent pur- 
chaser by a registered deed — Chunilal v. Ramchandra 22 Bom. 213 (216) ; 
Moreswar v. Dattu, 12 Bom. 569. Where a purchaser pays only a part of 
the consideration money after purchasing a property in the possession of 
tenants and the property is put upto sale in execution of a decree against 
the purchaser without any mention of the charge in the sale proclaimation, 
the notice of the charge cannot be imputed to the auction-purchaser — 
Manna Sin^ v. Wasli Ram, A.I.R, 1960 Punj. 296. 

Occupation of property which has not come to the knowledge of the 
party charged is not constructive notice of any interest in the property— 
Manji v. Hoorbai, 35 Bom. 342. 

30. Notice of a deed is notice of the contents : — ^Actual notice of a 
deed is also a constructive notice of all the material facts affecting the 
properly, which appear on the face of the deed or could be reasonably 
inferred from its contents — Talner v. Flounet', 1 Ch, C. 269 ; Moore v. 
Bennett, 2 Ch. C. 246- Every person who acquires a lease-hold interest 
is bound to investigate the title of his lessor and is affected with construc- 
tive notice of any covenant contained in any document forming part of 
the chain of title of his lessor' — Lodna Colliery Co. v. Bipin, 1 P.L.T. 84, 
55 I.C. 113. 

Moreover, actual notice of an instrument affecting one’s title is con- 
structive notice of all documents which are recited in the instrument and 
which an examination of the instrument would have brought to his know- 
ledge, provided the documents relate to the title and form part of the chain 
of title — Patnam v. Harland, 17 Ch. D. 353. Thus where a vendee, inspitc 
of his attention being drawn by the recitals in the sale deed to a deed of 
partition as the foundation of the vendor’s title, omits to ascertain the 
contents of the partition deed he shall be deemed to have constructive 
notice of the covenant for pre-emption contained in the deed of partition — 
— Rafa Ram v. Krishnasami, 16 Mad. 301. 

Where a property subject to a maintenance charge was sold and the 
purchaser, even though knowing that there were several maintenance 
allowances, did not make enquiries whether any other allowance was made 
a charge on the property, and omitted to inspect title deeds : held that 
the purchaser must be deemed to have constructive notice of the charge 
Md Yunus v. Special Manager, Court of Wards, A.I.R. 1937 Oudh 301, 
167 I.C. 962. 

30A. Attestation does not amount to notice : — The above rule applies 
only to the parties to an instrument, and not to the attesting witnesses. 
A witness subscribing to a deed does not know the contents of the deed, for 
a witness in practice is not privy to the contents of the deed Hipkins 
V. Amery, 2 Gif. 212; Beckett v. Cordleij, 1 Ves. J. 55. Therefore, 
attestation of a document does not by itself import consent to or 
knowledge of the contents of the document, nor fix him with notice of 
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i„ consonance with the view expressed by some of the other High Courts : 
Vide, Note lA, ante. 

Cores after ome»imaM.-Registtation of a mmpge deed is notice 
r v.pvr nf ExdI II to the definition of “a person is said to 

in thirsection^adtg Hussein v. Co-op&'ative Central Bank, 
R 1952 Nag* 106. The inspection of the Registration Index for 12 
wars prior to the date of inquiry is not sufficient, as a rule, to discharge 
the burden in case of mortgages, though it may be so in case of sale 
transactions in some cases, ibid. Where the previous mortgage was a 
registered one, the fact that at the time of the subsequent mortgage the 
mortgagor conceals the existence of such previous mortgage does not help 
the subsequent mortgagee to avoid the former mortgage Jawahir Singh, 
V. Municipal Committee, A.I.R. 1937 Pesh. 74, 170 I.C. 63, 


An omission of the particulars pertaining to a registered document 
from the index kept in the registration office does not invalidate the 
registration, but is only a matter for the purpose of notice— Sita Rani v. 
Raj Narain, A.I-R. 1934 Oudh 283, 150 I.C. 145. 


Explanation 1. Object :~The object of Explanation I is to protect 
the interests of persons who have acquired good title under a previous 
registered document. The Explanation however does not alter or modify 
the criminal liability of a party who deliberately suppressed material facts 
—Kuldip V. State, A,I.R, 1954 Punj. 31. 


27. Registration, how far notice ;~lf a conveyance is registered, it 
would amount to implied notice to the person subsequently acquiring any 
interest in the property comprised in the sale deed — Rcnnchandra v. 
Kondoo Jonga, A.I.R. 1940 Nag. 7, 1939 N.L.J. 496, 184 I.C. 797 ; Sk. Moula 
Buksk V. Dharamchand Raniwala, 65 C.W.N. 881, but it would be pushing 
the doctrine of constructive notice too far to hold that it would be notice 
also of the unregistered documents under which the holders of the regis- 
tered document derived their title — Chunilal v. Ramchandra, 22 Bom. 
213 (216) ; Sharfuddin v. Covind, 27 Bom. 452 (467). 

Re^stration is notice for some purposes, but it cannot be treated 
as notice for the purpose of vitiating payments made by a mortgagor to 
his mortgagee without actual notice of the sub-mortgage — Sahadeo v. 
Shekh Papa Miya, 29 Bom. 199 (202), following William v. Sorrell, (1799) 
4 Ves. 389 ; Prabhu v. Chatter, A.I.R. 1925 All. 557, 88 I.C. 398. The 
creation and reystration of a simile mortgage deed by a tenant- in 
common over joint property cannot by itself be deemed to be a notice 
tenants-in-common— Ameer Bibi v. Chinnammal, A.LR. 1968 


elseTs the executant or his agent no one 

ffistifiabk will be scarcely 

193 * Sh ?13. ^ ’^es^tration as sufficient notice-Gopal v. Thakur, A.I.R 

raise^”the^metrfact which a presumption could be 

with the knowledvp nf it ^ was registered did not fix the plaintiff 

Wj! A.I.i SMf 26 W.R.“ st’ttat 
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the registration of a firm is notice to all parties concerned including 
creditors. Thie view however is not supported by the language of Expla- 
nation I to the definition of notice in sec. 3. 

Where by a registered agreement between two persons one agreed 
not to alienate property without the other’s consent but no specific pro- 
perty was mentioned in the agreement, mere . registration could not be 
treated as notice to a vendee. — Mt. Pran Dei v. Sat Deo, A-LR. 1929 All. 
85, 111 I.C. 761. If a charge is registered but the particulars are not 
entered in the index under sec. 55 Registration Act, there is no construc- 
tive notice of the charge — Raichand Gulabchand v. Dattatraya Shankar 
Mote, A.I.R. 1964 Bom. 1. 

Where by mistake a prior mortgage was recorded in Book IV and not 
in Book I and the subsequent mortgagee wilfully abstained from making 
inquiries in the registration office, he would be deemed to have con- 
structive notice of the prior mortgage — Varadaraja v- Kailasam, A.I.R. 
1947 Mad. 175, (1946) 2 M.L.J. 355. 

28. Possession amounts to notice : — See Explanation II. 

Possession amounts to notice of such title as the person in possession 
may have ; and any other person who takes a mortgage or other charge 
upon or purchases or takes a lease of the immoveable property without 
ascertaining the nature and extent of the claim or interest of the person 
in possession, does so at his own 'risk — Lakshman Das v. Basrat, 6 Bom. 
168 (188) ; Sharfuddin v. Govind, 27 Boni. 452 (470) ; Jugal Kishore v. 
Kartic, 21- Cal. 116 (120) ; Kondiba v. Nana, 27 Bom. 408 ; Bisheshar v. 
Muirhead, 14 All. 362 (364) ; Shobhagchand v. Bhaichand, 6 Bom. 193. 
Title includes the right arising out of part performance under sec. 53A — 
Ramkrishna Singh v. Mahadei Haluai, A.I.R. 1965 Pat. 467. If the 
property to be sold is not in the possession of the vendor but of another 
person, it is the duty of the purchaser to make enquiries from that person, 
and he is bound by all the equities which the party in possession may 
have in the property — Balchand v. Bulaki, 8 Pat. 316, 117 I.C. 170, A.I.R. 
1929 Pat. 284; Prvathathammal v. Sivasankara, A.I.R. 1952 Mad. 265. 
Consequently, where a mortgagor agreed to sell the property to the 
plaintiff, a mortgagee in possession, but subsequently sold it to a third 
person and the mortgagee brought a suit for specific performance of the 
agreement to sell, the purchaser could not contend that the possession of 
the plaintiff would put him on notice only of his rights as a mortgagee 
and of no more, ibid; Faki Ibrahim v. Faki Gulam, 45 Bom. 910, A.I.R. 
1921 Bom. 459, 60 I.C. 986. “If a purchaser or a mortgagee had notice 
that the vendor or mortgagor is not in possession of the property, he must 
make inquiries of the person in possession — of the tenant who is in 
possession — and find out from him what his rights are. And if he 
does not choose to do that, then whatever title he acquires as 
purchaser or mortgagee will be subject to the right of the tenant in 
possession” — per Vaughan-Williams, L.J., in Hunt v. Luck, [1902] 1 Ch. 
428 : see also Jones v. Smith, 1 Hare 43 (60) ; Barnhart v. Greenshields, 
9 Moo P.C. 18;-Tiloke Chand v. Beattie & Co. A.I.R. 1926 Cal. 204: 
Baburam v. Madhab 40 Cal. 565 ; Daniels v. Davison, (1809) 16 Ves. 247. 
•Possession being prhna facie evidence of title and also the only visi e 
badge of ownership, a man in possession is entitled to impute know e ge 
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No general definition of “gross negligence” has been or can be Idd 

m genera Hpupnd uoon the facts proved in it and reasonable 

w"'”' V. Somirforo, 12 Mad. 429 (431). 

t"^s Slig^ca" is aowhsre dcBned in this Act but in see. 78 
„roiPrt fraud and misrepresentation have been used as equivalent 
Ttheh cotequtcS. lee Monu Mull v. Madras Budding 
Company. 15 Mad. 268 (276). "Gross negligence is a degree of negligence 
so gross that a Court of Equity may treat it as evidence of fraud-impute 
a fraudulent motive to it-and visit it with the consequences of fraud, 
although morally speaking the party charged may be perfectly innocent— 
West w Reid. 2 Hare 257, (per Wigram V.C.). The conduct in question 
need not be such as would entail a jury to find that there has been actual 
fraud, but must be characterised by negligence so gross as would justify 
the Court in concluding that there has been fraud in an artificial sense 
of the word— Oh'wer v- Hinton. [1899] 2 Ch. 264 (275). The real distinc- 
tion between gross negligence and ordinarj' negligence lies in the difference 
between the extent of duty to take care imposed in each case — ^In re. City 
Equitable Fire Insurance Co. (1925) Ch. 407, 428. At one time the 
tendency of the Equity Court in En^and was to equate gross negligence 
with fraud, but in later decisions the distinction between the two has 
been emphasised. Negligence is not fraud, for negligence implies 
carelessness and inadvertence while fraud is active dishonesty. Fraud 
leads men to do or omit doing a thing not carelessly but for a purpose 
— Northern Counties of England Fire Insurance Co. v, Whipp, (1884) 
26 Ch. D. 482, 489, See also Note 479 under sec. 78, 


Where the circumstances are such that the slightest pains could have 
enabled the mortgagee to discover an earlier charge, he will be fixed 
with constructive notice of the charge if he refrained from making any 
inquiry — of Bombay v. Suleiman. 33 Bom. 1 (P.C.). 

An equitable mortgagee must be fixed with the notice of the vendor’s 
lien if, inspite of a statement in the sale deed that the vendee undertakes 
to pay the balance of the price remaining unpaid, he refrains from enquir- 
ing whether the balance of the price has been paid — Alwar Chetty v. 
Jagannath, 54 M.L.J. 109, 108 I.C. 291. 


The wilful or negligent abstention on the part of the vendee to call 
for the title deeds will deprive him of the protection which a Court of 
Equity would extend to a boita fide purchaser for value without notice — 

S'” I- 10, 16 I.C. 825 ; Doorga Narain v. 

Bmey Madhub. 7 Cal. 199. The omission on the part of an intending 
mortgagee to search the register to ascertain the title to the property or 

Cw 2VLT9 (5»r‘’ “ 

for fte guilty of negligence in not asking 

the ^?roripereo?dSs not^rhim w&"m 

V. Somasundara, 12 Mad. 429 (435) ructive notice Damodara 
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26. Registration, whether amounts to notice— Old law According 
to the Calcutta High Court, registration was not of itself a sufficient notice— 
Joshua V. Alliance Bank of Simla, 22 Cal. 185 ; Inderdawan v. Gohind Lai, 
23 Cal. 790 ; Preo Nath v. Asutosh, 27 Cal. 358 ; Magniram v. Mehdi 
Hossein, 31 Cal. 95 (102) ; Atul Kristo v. Mutty Lai, 3 C.W.N. 30 ; Nanda 
Lai V. Abdul Aziz, 43 Cal. 1052 (1084). The same view was taken by the 
Madras High Court in Shan Maun Mull v. Madras Building Co., 15 Mad. 
268 (279); Madras Building Co. v. Rowlandan, 13 Mad. 383 (388) r 
Damodara v. Somasundara, 12 Mad. 429 (435) ; Rangasami v Annamali 
31 Mad. 7 (10). 

In Manindra v. Troyhikho, 2 C.W.N. 750 (755) and Bunwari v. Ramjee, 
7 C.W.N. 11, the Calcutta Hi^ Court held that the question whether 
registration amounts to notice was one of fact and must be decided 
according to the particular circumstances of each individual case. And 
this view was approved of by the Privy Council in Tilakdhaii v. Khedan 
iMl, 48 Cal. 1 (at pp. 15-16). 

The Allahabad High Court laid down that registration was of itself 
no notice to all the world, but where it was the duty of a person to search 
or where a reasonably prudent man would in his own interests make a 
search, then the fact that the search if made would have disclosed a 
document affecting the property, would affect that man with notice of 
that document and put on him the necessity of further inquiry — Jaiiki 
Prasad v. Kishen Dot, 16 All. 478 (482). This case was followed in Ashiq 
Husain v. Chatiirbhuj, 50 All. 328, 26 A.L.J. 41, 108 I.C. 152, A.I.R. 1928 
All. 159. But see Matadin v. Kazim, 13 All. 432 (F.B.). 

The Bombay Hi^ Court held that registration of sale or mortgage 
gave notice to the subsequent purchasers or mortgagees — Lakshman v. 
Basrat, 6 Bom. 168 ; Dundaya v. Chenbasapa, 9 Bom. 427 ; Chintaman v. 
Dareppa, 14 Bom. 506 (510) ; Narayan v. Bapu, 17 Bom. 741 ; Balmukundas 
V. Moti, 18 Bom. 444 ; Dhondo v. Raoji, 20 Bom. 290 ; Ckunilal v. 
Ramchandra, 22 Bom. 712 ; Dina v. Nathu, 26 Bom. 538. But see 
Gordhandas v. Mohanlal, 45 Bom. 170 (173), 59 I.C. 506. 

.The Rangoon High Court held that in Burma a search of the 
registration records was particularly easy and a failure by a subsequent 
purchaser from a mortgator in possession to make a search is a circum- 
stance which warranted the imputation of a notice to him of the previous 
mortgage — Vaz v. Muni Singh, A.I.R. 1929 Rang. 34, 117 I.C. 565. 

The Privy Council ruling in Tilakdh 0 ‘i v. Khedan Lai, 48 Cal. 1 
was followed in Parbhu Lai v. Chatter, 88 I.C. 398, A.I.R. 1925 All. 557 : 
Kali Din v. Madho, 77 I.C. 862, A.I.R. 1923 All. 169 ; Ghulatn Mahummad 
V. Mirza. 5 Lah. 368, 84 I.C. 174 ; Gunabai v. Motilal, 89 I.C. 625, A.I.R. 
1925 Nag. 398 ; Chettiar Firm v. Chettiar Firm, 4 Rang. 238, A.I.R. 1926 
Rang. 195, 98 I.C. 19. 

Explanation— whether retrospective : — Sec. 63 of the Amending Act 
20 of 1929 shows that sec. 3 of the main Act which contains the definition 
of “notice” has not been given retrospective effect; so the Explanation 
to definition of notice does not affect the terms or incidents of transfers 
made before 1st April, 193Q—Azizuddin v. Mt. Arifa Begatn, A.I.R. 1937 
Oudh 1, 12 Luck. 563, 165 I.C. 718. This view, however, is not 
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[Sec. 3 


its provisions-MoHflyo v. Krishnaswami, 47 Am ^926 

nr oc rr* c«:'; • nmna Aiuar v. Narayanasatm, 51 M L.]. 313, A.I.R. 1926 

SM iififi l'c^3 S« TraiUkya. 31 C-W.N. MS (449), 

A? R my ai 933 102 398; Tarubaz v, Nm«k Chand. 33 PiR. 

685 AIR W 32 Si.. 566, 138 I.C. 263; Hamidmya y. Napnd<,s i5 
SSxT R 252 AIR 1933 Bom. 217 (220); Fazal Hussain v. Jiwan Shah, 
M 369, 14U£. 454, A.I.R. 1933 Uh. 551 (553) ; Bmga Chandya v. 
W 44 Cal. 186 (199) (P.C.). For it constantly happens that ]^rsons 
Lbscribe deeds as witnesses without having the least notion of what 
they contain, and if people were to be held bound by an instrument which 
they so subscribe, it might be a dangerous thing to witaess any ofter 
man's signature — par Garth, C.J., in Ram Chunder v. Hart Das, 9 Cal. 
463 (468) ; Abhoy Cham v. Attarmani, 13 C.W.N, 931, 3 I.C, 415. But 
there may be circumstances under which the witness may be deemed to 
have notice of the contents of the document he is attesting— Tnmhflz v. 
Nanak Chand, supra ; Abdul v. Abdul, A.I.R. 1933 Mad. 715, 65 M.L.J. 
390. Thus, where the attestor was present throughout the transaction 
and attested the deed after hearing its contents, he must be fixed with 
notice of its contents, and cannot afterwards challenge the right of the 
transferee— BAagiuuf Rai v. Gorakh, A.I.R. 1934 Pat. 93 (95). 

31. Government The doctrine of constructive notice is equally 
applicable to Government, but the Court should be more strict in applying 
it to Government than to private individuals, and it must be more 
cautiously applied as it is based on a fiction — Secretary of State v. 
Dattatraya, 3 Bom. L.R. 923. One is not bound by an order until it is 
communicated to him — Bachhittar Singh v. State of Punjab, A.I.R. 1963 
S-C. 395 ; M. Sen v. Director of Panchayats, W.B., 68 C.W.N. 1109. 

32. Notice to agent : —The law as to when notice to an agent 
amounts to notice to the principal, has been amended by Explanation III. 

To affect the principal with notice, five things are necessary : — (u) 
The agent must have received the notice during the agency ; (6) The 
knowledge must come to him as agent; (c) It must be in the same 
transition ; (d) It must be material to the transaction ; (e) It must not 
have been frauddently withheld from the principal— Aett/enw/ v. Watson. 
Cn. D. 685 (706), 

inf™!- be communicated to the agent as such ; for 

derived was not obtained in the course of the business 

disclose to bTm principal, and which he was not bound to 

for which hi. 4 7 Imowledge of an agent, not acquired in the matter 
knowledge cann ^ imputed to a principal and such 
the agency ^ transaction of a date before 

34 I.C. A ic°2l;: S’ilf "• 

might b°avoidSd“i/fv?ry^StVrm*f otherwise notice 

Ramayya, A.LR. 1929 Mad. 426 noTc 876 ^ an agent-Afcshoi/Zmgam v 
thing”, observed Lord Hardwick ^ ^ 

all kind of knowledge ^he money with 


thing”, observed Lord Hardwick “to ^ 

all kind of knowledge the aai. I lender of the money with 

but still I iXnot lav R S of fbe borrower; 

person is concerned for the rnort-/^ ^ general rule, that where the same 
tor the mortgagor and mortgtgee, that notice to such 
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person. will, not be good constructive notice to the mortgagee”— Wun-idt 
V. Warrick, 3 Atk. 29] (294). But this principle is subject to the following 
exception, namely : Where the act done by the agent is such as cannot 
be said to be done by him in his character of agent, but, is done by him 
in the character of a party to an independent fraud on his principal, that 
is not to be imputed to the principal as an act done by his agent — Cave v. 
Cave, 15 Ch. D. 639 (644) ,• see also Texas & Co. v. Bombau Banking, Co 
44 Bom. 139 (P.C.). 

The information to a pleader engaged only for a previous suit and 
obtained by him during the pendency of that litigation .cannot be said 
to be information to his employer or to his authorized agent — Prakash v. 
Birendra, A.I.R. 1933 Oudh 333 (340), 132 LC. 51. 


■Enactments relating to 4 . The chapters and sections of this 

which relate to contracts shall be taken 
p,r.»fo,n.r,e.Ao,. Contract Act, 1872. 

And sections 54, paragraphs 2 and 3, 59, 107 and 123 shall 
be read as supplemental to the Indian Registration Act, 1908. 


33. The second para, of this section was added by the Transfer of 
Property Amendment Act III of 1885. 

Before this para, was added, a difficulty arose in the case of the sale 
cf immoveable property of value less than Rs. 100. -Thus, while an. 
unregistered sale-deed of property of less than Rs. 100 would convey a 
good title under the Registration Act, it would be wholly ineffectual 
under the T. P. Act, unless it was accompanied by delivery of possession 
(Narain v. Dataram, 8 Cal. 597, 612), 

This difficulty has now been removed and sec. 54 has been made 
supplemental to the Registration Act. A sale of immoveable property 
of value less than Rs. 100 can be made only by a registered instrument 
or by delivery of the property, and that, if made otherwise, e.g., by an 
unregistered instrument unaccompanied by delivery of possession, the 
sale is inoperative and confers no title on the vendee — Makhan Lai v. 
Bankit, 19 Cal. 623 (626) (F.B.) (overruling Khatu Bibi v. Madhtiram. 16 
Cal. 622). The effect of secs. 4 and 54 of the T. P. Act is that if a sale 
of immoveable property is made by a written instrument, the instrument 
is compulsorily registrable, irrespective, of the value of the property 
comprised therein — Muthu Karuppan v. Muthu Samban, 38 Mad. 1158 
(1161), 25 I.C, 772, 27 M.L.J. 497; Sohan Lai v. Mohan Lai. 50 All. 986 
CRB.), 26 A.L.r. 1084, A.I.R. 1928 All. 726 (729). 

This section properly read means, so far as it is applicable to the case 
of mortgages, that. if and when a document of mortgage is executed, it 
must be registered as provided in the Registration Act,- but this section 
does not in any way do away with the effect of sec, 59 which expressly 
provides that in certain areas a mortgage can be effected merely by deposit 
of title .deeds — Gurudas v. Punjab & Sind Bank, A.I.R. 1933 Lah. ,972. 

• Behind every transfer of immoveable 'property there is a contract 
which, when carried out,' terminates in' a completed transfer. So long 
as it is inchoate, it is contract enforceable by specific performance— 
Udayanarayan v. Badia DasUi A.LR. 1952 Or. 116, 

An instrument which was intended- -to create a lease hut has failed 


7 
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, nf a technical defect, namely, non-registration of the 

to do so on ^ contract to lease, ibid. Where the lessor 

document, is to be performance of the contract, he 

f'Sef.faTcr“ t be paid under the lease by 

way of specific performance of the contract to lease, 7& d. 

Charge —This section has nothing to do tvith charges, because a 
charg“1?outside the domain of the Registration Act and -s valid even 
though unregistered— Mflnefcc/mnd v. Ganesltld, 35 Bom.L.R. 588, H5 I.C, 
582, A.I.R. 1933 Bom. 298 (299). 

34 Lease: -A lease for a period of less than a year, if made in 
writing, must be registered under sec. 107 of the T. P. Act, though it is 
not compulsorily registrable under sec. 17 of the Registration Act--Rflmn 
Sahu v. Gomo] 44 Mad. 55 (64) (F.B.). 59 I.C. 350. Where oral lease 
accompanied by possession has been established, the deed of rent can be 
used as a corroborative piece of evidence to support the terms of the 
lease— Taj Din v. Abdul Rahim, A.I.R. 1939 Lab. 423 (425), 41 iP.L.R. 498. 

35. Contract Act : -Notwithstanding the terms of this section, the 
provisions of section 39 of the Contract Act docs not apply to the case 
of a mortgage so as to enable the mortgagor to rescind the mortgage, 
on the ground of non-payment of a part of the consideration, when an 
interest in the mortgaged property has actually vested in the mortgagee 
upon execution and registration of the mortgage-deed — Makhati Lai v. 
Hanumcm, 2 P.L.J. 168 (171), 38 I.C. 877. 

It is significant that the whole of the Contract Act has not been made 
applicable to a transfer of immoveable propert}'. This section merely 
makes certain provisions of the T. P. Act relating to contracts as part of 
the Contract Act, and not vice versa. There is a clear distinction 
between a contract which still remains to be performed and specific 
performance of which may be sought, and a conveyance by which title to 
property has actually passed. Cases of mere contract arc governed by 
the provisions of the Contract Act. Cases of transfer of immoveable 
property are governed by the Transfer of Properly Act. A mere contract 
to mortgage or sale would not amount to an actual transfer of any interest 
v property (see sec. 54), but a deed of sale or mortgage, 

if duly registered, would operate as a conveyance of such interest. Onco 
a document transferring immoveable property has been registered, the 
transaction passes out of the domain of a mere contract into one of 
convaj^nce. Such a completed transaction would be governed bv the 
Cmittact Act I ^ of Property Act and of only so much of the 

338 IWo'a S j V. Nageshar, 52 AH. 

338, 1930 A.L.J. 45, A.I.R. 1930 All. 1 (2). 122 I.C. 872. 

“supplemental to the Registration 
hilt a?e to bfS tl^at the sections mentioned 

they cannot hp of the Registration Act. It would follow that 

governed by the definition of tv. + ^ ®®o* ^0^ *^0*^ 

but by the deSnition in sec. 105 T™ ^ rlr n° A"’ 

AJ.R. 1939 lab. 423 (4251 41 pr o iio 

Nmdm. 14 Pat. 672 16 P.UT. w/aS. TO^Pat'^M™'' ''' 
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CHAPTER 11 

Of Transfers of Property by Act of Parties 

{A)— Transfer of Property, whether Moveable or Immoveable 

5. In the following sections “transfer of property” -means 
’Transfer of property” an act by wMch a living person conveys 
property, in present or in future, to one or 
more other living persons, or to himself or to himself and one 
or more other living persons and “to transfer property” is to 
perform such act. 

In this section ‘living person' includes a company or asso- 
ciation or body of individuals, whether incorporated or not, but 
nothing herein contained shall affect any law for the time being 
in force relating to transfer of property to or by companies, 
associations or bodies of individuals. 

Amendment: — Tlie italicised words have been added by sec. 6 of 
the Transfer of Proj)erty Amendment Act (XX of 1929). For reasons, see 
Note 40 below. 

35A. Construction : — ^The Act is to be construed irrespective of 
die fact whether the propeidy is inside or outside India or in a State to 
which die Act applies or not—Ceniral Batik v. Uussenoanji, A.I.R. 1932 
Bom. 642, 34 Bom. L. R. 1884, 

It should be noted that nothing in this Chapter is to be deemed to 
affect any rule of Mahomedan law— See sec. 2, ante. 

36, “Act of parties” : — ^Tlie word “transfer” is not concerned with 
transfers which take place by judicial process, but with such transfers 
only as take place between living persons by virtue of their own volun- 
tary acts — Gopal Pandey v. Parsotam Das, 5 All. 121 (137). But a sale 
executed by Court in pursuance of a decree for specific performance 
has all the characteristics of a transfer inter vivos — Christine Pais v. K. 
Ugappa Shetty, A. I. R. 1966 Mys. 299. 

A purchase by an auction purchaser in an execution sale is riot a trans- 
fer to which this Act applies. While in private sales there is an implied 
warranty of title there is none in the auction sale. An auction pur- 
chaser, therefore, cannot assume the position of a honet fide purchaser 
for value without notice. He gets the property subject to the same 
restrictions which the judgment-debtor himself was subject to — Har 
Narain v. Bank of Upper India, A. T. R. 1938 Oudh 84, 172 I.C. 855. 

Not confined to contracts : — Hiere is nothing in this Act to suggest 
diat it was intended to confine the operation of the Act to transfers by 
contract. Thus, the term is wide enough to include a deed of appoint- 
ment executed by virtue of a power given under a settlement loshua v. 
Alliance Bank, 22 Cal, 185. 

37. Transfer The term ‘transfer’ is used in law in the most gen- 
eric signification comprehending all the species of contract which pass 
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, • 1 . ■ «vn,-,r-Ttv from one person to another— Goptr/. Pandey v. 

All m (137 • M«(» Dm V. K«am, 13 All. 432 (473) (pe, 
MlmS. H. n.e woriL long boon recognised to be n technical t™ 
d tw in aU oonntries where English is the language of the Legislature 
and of the Courts of Justice. It is often n.,ed as a convertible terra 
leith atimation, comxuance and ossianmenf— per Mahomood, J., m 5 
All. 121 (137). 


Tlie definition of “transfer of property’ in this section is to be taken 
as the definition for the purposes of determining what is transfer within 
£e meLng of s. 2, Pr^so of Bombay Act XVII of 1942-Sonfmm 
Dmrkahai, A. LR. 1951 Bom. 94, I.L.R. 1951 Bom. 679. 


Where a testator giants a life estate to A with a right to alienate the 
l>roperty or any portion thereof permanently, the disposition is vjilid— 
Bent Madho v. Hatihar, A. I. R. 194t Oudh 1 1, 22 Luck. 19. 


The term ‘transfer’ does not necessarily import coin'cyance of all the 
transferor’s interest in the property. Thus, a mortgage or a lease is treated 
as a transfer under the Act, although it does not exhaust the whole in- 
terest which die transferor is capable of passing — Narandas v. Parsoram, 4 
B.L.R. 550; Ram Kinkar v. Satya Charan, (1939) 43 C.W.N. 281 (P.C.l. 


It is within the contemplation of this section that there may be a 
“transfer” by a person exercising i^owers over the properly of another. 
Hence it is a case of transfer when the donee of a power of appoint- 
ment, having a power to appoint a beneficial interest in i«-operty, 
exercises that power— U Thita v. 17. Areseinna, A.LR, 1939 Rnnc, 76 (78), 
1938 R.L.R. 678, 179 I.C. 903. 

The definition of transfer of propertj' is suflicientb' wdde to cover 
cases in which on dissolution of a partnership certain partners ato 
paid off and in retmn they give up or assign their interests in the assets 
of the partnership— Vii-h/mndas v. Dasumal, I.L.R. 1939 Kar. 344, 
A.LR, 1939 Sind 288, 185 I.C. 28. 


A paitition is not a transfer, because il merely effects a change in 
t e mode of enjo 5 anent of property, and is not an act of conveying 

another— Z/irfo/i JHhaji v. Kothapalh, 

44 M. L. J. 513, A'. 1. R. 
Rama<iw, 7 ,t‘- ‘u ' ('Assenting from 10 L. W. 498); 

fornal lCT.'i 24 L.W. 180,'97 I.C. 70. A.l.R’. 1926 

is IC S 2 11 rT' A.LR. 1936 Bom- 10', 60 Bom’. 34. 

570 -. Sarin v ^Aih Ambikajit Prasad, A.LR. 1957 Pat 

Madhavan pillai, A.I.R!'T95life/235^ ' ' 

widow^r^ed property, a Hindu 

agreed tr^en hI n reversionm- whereby she 

. g g tfte, same and that any such sale or mortgage, if made 
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^vould be invalid, and she also consented that after her death 
the reversioner would be tlie owner of the property, held that 
the compromise was a family arrangement and did not amount to a 
transfer of property— Basangotoda v. Irgowdalti, 47 Bom. 597 (603j, A.I. 
R. 1923 Bom. 276, /3 I.C. 196. But where a Hindu woman inheriting 
property from her father with the limited interest of a Hindu widow 
surredered her entire estate in such property in fav'our of her sons so 
as to accelerate their succession to it, the transaction amounted to a 
“transfer” within the meaning of s. 7 of the U. P. Encumbered Estates 
Act, 1934— /oft Prosad v. Basdeo, A.I.R. 1946 All. 267, I.L.R, 1946 
All. 341. 

A family arrangement or compromise by which the antecedent 
right of the parties is acknowledged and defined, is not a transfer of 
property, as it does not convey any new distinct title to either of tlie 
parties— K/i»nm' Lai v. Gobind, 33 All. 356 (P.C.), 15 C.W.N. 545 (552), 
10 I.C. 477 : followed in Hamiman v, Abbas, 4 Luck. 452, A.I.R. 1929 
Oudh 193 (201), 120 I.C. 387 ; Ram Gopal v. Tulsi Ram, 51 All. 79 
(F.B.), 116 I.C. 861, A.I.R. 1928 AIL 641 ,643) ; Jatru Pahan v. Mahaima 
Ambikajit Prasad, A.I.R. 1957 Pat 570 ; YendapaJU v. Yendapalli. A.I.R. 
1958 Andhra Pr. 147 ; Bulkan Sah v. Cuneya Devi Nathani, A.I.R. 1964 
Pat 214. A deed of release cannot pass title, but the admission in a release 
deed can be used for rebutting the presumption of the settlement 
record of rights — Pankajini Devi v. Sudhir Diitta A-l.R. 1956 Cal. 
669. When an under-tenure is purchased by a Patnidar in a certificate 
sale, the release of the under-tenure amounts to a transfer requiring 
registration — Baidyanath Rat v. Sm. Jay Ktmari, A.I.R. 1957 Pat 706. 
Even a registered release deed may operate as a sale if the intention 
to transfer is clear and if it is for valnable consideration — Lakshman 
Naik V. Smt. Sushila Sioain, A.I.R. 1966 Pat, 274. A deed of release can- 
not operate as transfer without adequate words of conveyance — Kuniu 
v. Chandrika, 1959 Ker. LJ. 395. A release deed can only feed title 
but cannot transfer title — K. Hutchi Gowder v. H. Bheema Goivder, 
A.I.R. 1960 Mad. 33. 

A bona fide settlement of doubtful claims is not a transfer of 
property at aU, but really a recognition of the title of the opposite party 
and an abandonment of all fuitlicr claims to it. Such an arrangement 
is hot a “transfer” within the meaning of the Act — Inder Pal v. Sernflm 
Sin^i, A.I.R. 1951 AU. S23. Though it would be oxien to die members 
of a family who liad not joined in a family settlement to chaUenge 
it, it would bind such membei's as had joined in it — Ram Pratap v. 
Indrajit, A.I.R. 1950 AU. 320. Members of a family who have no 
proprietary interest in the projjerty in their possession, can enter into 
a family anangement with respect to such right as they may possess in 
the property, Ibid. For essentials of family settlement s^e Kisto 
Chandra Mondal v. Mt. Anila Bala Dasi, A.I.R. 1968 Pat 437. If a 
Hindu governed by Dayabhaga distributes his estate in seirarate shares 
among his grandsons the tr-ansaction is a gift and not a family settlement 
—Ibid. A family settleirieirt is rrbt invalidated by the mere inclusion 
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„t =.r.n.ers lo the family or their propertiea-Na™»t.m Amm v. 
liimkaran Wbi, ^U-B. 1W( Ker. 214. 

Where a clitpule aa to the jomt family property avaa rdeired to 
■rrhittos™ aad a decree was passed m terms of the award rt tvas heW 
d a U,c treemenl tvas neither a teansier nor an agreemrat to ti^er 
I'S was in die nature of a family setUement-Sedtoitu v. Hariemr, A.I.S. 

1953 All. 213. 

Mlicre both sides claim an equal title to tlie property and each 
aerec to recognise a part of the tille claimed by the. other, the ^ac- 
lira, is not a sale, gift or eschange, as there is no toarKfe »* Sfe 
one to the other — Balkrishm v. Rangnath, A.I.R. 1951 Nag. 171, I.L.R. 
1950 Nag. 618. Wiere a mortgagor delivers possession of the propeitj' 
mortgaged to the simple mortgagee in satisfaction of tlie debt, the 
Inmsaction does not amount to a compromise of disputed claims as no 
title vests in the mortgagee, Ibid. An invalid gift-deed cannot be cons- 
trued as a family settlement — Sulaiman v. Kader, A.I.R. 1953 Mad. 161, 
(1S52) 2 M.L.J. 104. For a family settlemeiit the parties thereto must 
iiar'c competing titles in respect of die propeiiies in dispute, Ibid. 


A relinquishment connotes the extinction of a right and in tliat case 
there is nothing left to transfer. A sale or transfer on the otlier hand 
presupposes the existence of the property. It presupposes the . transfer 
from one person to anotlier of the right in property — Providsnf 
Investment Co. v. Comr. of Income-^x, A,I.R. 1954 Bom. 95. A 
rdinquislment by a reversioner of his reversionary interest does not 
amount to a transfer-— Bamd Lai v. Solik Ram, 38 AH, 107 j Sunder Lai 
V. Gur Saron, A.I.R. 1938 Oudh 65, 172 I.C ^7. Similarly, relinquish- 
ment of interest in the joint family property by a member of a 
Mitakshara joint Hindu famity in favour of sons to be bom in future 
docs not constitute transfer of property and the after bom sons derive 
no benefit from such relinquishment — Katragadda China Anjaneytihi v. 
I^tragadda China Ramayija, A.I.R. 1965 Andh. Pra. 177 (F.B.). But see 
/ loorjcfi Dhoorjefi, 30 Mad. 201 (203), where relinquishment has been 
hciti to effect a transfer. A registered instrument styled release deed 
ro r.isjiig ’‘iS'jh ‘die and interest of the releasor wnthout consideration may 
opiate as giR~Knp]yjstcami Chettiar v. Annnugam, A.I.R. 1967 S. C. 


casement i.s not a transfer of property, and h 
5S V. DelaLey, 20 C.W.N 

ii.f'uiiuf ^ temple is not a transfer Muthin tbt 

96 I.C. 1004. Chandra, A.I.R. 1926 Nag. 469 

Wf'it Brnf»al Estates Acailsi^ within the meaning of tlu 

hihi V. 1\incht’ram Mahatn ^ 1954), sec. 5A (7) (iii) — Champ: 

lancfnram Mahata Sioa Brgraha, A.I.R. 1963 Cal. sk 

5U)se of a cSn?ete thing' wSdi^^tK may b^ ^jed in the objective 

the subject of o^mership or otliei 
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rights ; or it may be used in the sense of the rights and interests of tlie 
owner or other person in the property. It is in tlie latter sense that the 
term is used in this Act— <Umrao Singfi v. Kachem Singh, I.L.R. 1939 
All. 607, 1939 A.L.J. 308, A.I.R. 1939 All. 415 (F.B.) {per Allsop, 
]., at p. 425). The following are included' in tlie term “Property”: — 

(a) Actionable claim or diose-in-action — Riudra Perkash v. Krishna, 
14 Cal. 241 (244) ; Mtichiram v. Ishm Chunder, 21 Cal, 568. Provident 
Fund money due to a subscinber is an actionable claim and therefore 
"property” within the meaning of this section — Bhupati v. Phanindra 63 
Cal. 578, 62 C.L.J. 359, 40 C.W.N. 102. 

(b) Equity of redemption — Mtichiram v. Ishan, 21 Cal. 568; Kanti 

Ram V. fCtifubuddin; 22 CaL 33 ; Mata Din v. Kuzim Husain, 13 All. 
432 (474). , . . , 

(c) Vested remainder — Umesh v. Zahur, 18 Cal. 164. 

(d) A share in an estate— JMflhwned v. Kashi Nath, 3 C.W.N. 180. 

(e) The office of a shebait — Monohar Mtikherjee v. Bhupendra Nath 
Mtikherjee, 37 C.W.N. 29. 

(fl A Hindu Idol is property and may be recovered in a suit, 
though it cannot be made the subject of unrestricted alienation — 
Subbaraya v. CheUappa, 4 Mad. 315. A Gagawali gaddi is property — 
Mtirarilal Ktdi v. Narayan Lai, A.I.R. 1956 Pat 345. 

(g) A hat is property, so tliat the rents and profits derivable there- 
from may be validly transferred — GaiUtm Mohiuddin v. Parhati, 36 
Cal. 665. 

Qi) Hie right to perform religious seivices of an idol—Nagiah 
Bathudu v. Muthachary, 11 M.L.J. 215. A Shebaitship of a religious 
endowment is a species of property with peculiar characteristics and 
h'mitations, but it is not such property as can be partitioned in the 
ordinary way. It cannot be disposed of by will — Angurbala v. Deba- 
brafa, A.I.R. 1947 Cal. 278, 53 C.W.N. 848. 

(i) The interest of a mortgagee in the property mortgaged to him — 
Ram Shankar v. Ganesh, 29 All. 385 (F.B.), dissenting from Mata Din v. 
Kazim Hussain, 13 All 432, in wliich it was held that the term ‘property' 
meant die actual physical property and not any interest in such property. 

(;') A right to conveyance of land — Narasingerji v. Panaganti, 1921 
M.W'N. 519, A.I.R. 1921 Mad.' 498. 

(fc) A contingent interest — Ma Yait v. Official Assignee, A.I.R. 1930 
P.C. 17, 8 Rang. 8; 57 I.A. 10, 34 C.W.N. 173, 121 I.C. 225. 

Under this Act "deblf’ belongs to a particuhir species of property, 
namely, actionable claim which has been defined as “a claim to any 

debt which the Civil Courts recognize as affording grounds for 

relief” {vide sec. 3 ante). It follows that a claim to a debt which can- 
not be enforced by action, e.g., when die debt is barred by limitation, 
is not "property” The same limitation must apply to a part of a debt 
and in order to determine whether or not it is “ijroperty , it must be 
found out whedier an action can be sustained to recover it — Durg Singh 
V. Kesho Lai, 18 Pat. 839, A.I.R. 1940 Pat. 170, {per Harries, C.J., and 
Fazl Ali, J.). 
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384 Lcsal anil cjoilaWe estates:— In India there is 

• • interest carved out of full owner- 


tiiiiecption as „ 

S’ Mc'tSB ''a “.'’SesS rf which is that where «« ri|ht Is 
Sn“d the Court has no option but to give rebel, providea Ibe 
mn«b- is invoked nithin the period of limitatton Tlie Court rannot 
u fMO relief in Hie exercise of its disorcHoii-Afi Hossimi v. Ra,kurmr, 
A I.R. 1W3 Oil. 417 (F.B.). 

39. “la future”:— A transfer means a conveyance of propeity 
i«il nidv in present but also in fulure — Sinnsuddin v. Abdul Husein, 31 
bdin. lVi5 tl72). Tlic conveyance may be in present or in future, but 
(lie properly itself must be in existence, at least potentially, as the 
pniptih- of’ die grantor— Pe/c/i v. Tiifin, 15M.&W. 110; Svmsiiddin v. 
Ahiluihl Bom. 165. Tlie words “in present or in future” govern the word 
coiivcjs’ and not tlie word ‘propert}”. This is indicated by a comma 
occurring after tlie word “propert)'”. Tlierefore, it is clear that tliere is 
nothing in this section to indicate that future property can be transferred 
— Vcnhlaiialliirafa v. Subhadratjamma, 47 I.C. 563 ; Chief Controlling 
Revenue Aullwnhj v. Sudarsbanam Picture, A.I.R. 1968 Mad. 319 (F.B.). 
hut see S'ofonion v. Official Assignee, A.I.R. 1939 Rang. 8 (10), where 
it has lioon indicated by Roberts C.J. and Spargo J., that there may 
I'c a Ir.msfor of future propert)% e.g., future book-debts, which creates 
an intere.st in it and gives the transferee a security which he can enforce 
citn after the assignor's insolvency. But it must be future propeitj'^ 
in which the assignor has an interest to transfer. She also Puma Chandra 
Riirim Kvnuni, A.I.R. 1939 Cal. 7IS, where it has been held that an 
absignment of future or non-existent property is quite valid and the 
li.insfer becomes operatii'e as soon as the property comes into existence 
(111 tiii.s case assignment by way of security of a decree that might be’ 
passed in suit already instituted was held to be valid. See also 
Ilolmifd V. Marshall, 10 H.L.C. 191; Collier v. Isaacs, 19 Ch.D. 342, 
I>.i. .o6. and PaUtniappa v. Lahshmanan, 16 Mad. 429. A purported 
lans ir o property, not in existence at tlie time of the contract, can- 
only operate as a contract to be perfoi-med in future— C/iie/ Controlling 

},ul2Zl A.I.R. 1968 Mad. ’319 (F.B.), 

ludraloU Sfudw Ltd. v. Santi Devi, A.I.R. I960 Cal. 609. 

or :nt<Tesl Council that where the estate 

'i’lie no exist'ncp purports to assign has at the 

Utfclmn V. ’^Millar. U R ® f "S to its tenor-. 

Mellon Co. ImL .\.1.R.‘i955 sc. ’sV ' 

cMine into <‘.\fslu,crin^S^^^^^ property which is 

«< «.u,.v4c! and enforced in this ei/r; JIT.. ' cakes, etc.), is- 


> as an executory agreement, bind- 
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ing on tlie parlies to the transactiou which is not governed by the'T. P. 
Act, or the Contract Act, in so far as it is neither a mortgage of immoveable 
property nor a pledge of existing moveable property. It is in tlie nature 
of an agreement to mortgage moveable property that may come into 
existence in future and as such it creates an equitable charge which is 
valid and enforceable— Rorfj Sm/p v. Mohan Lai, A.I.R. 1924 All. 883. 
A man cannot in equity, any more than at law, assign what is not in 
existence. But a man can contract to assign property Avhich is to come 
into existence in future, and when it has come into exist- 
ence, equity treating as done that which ought to be done, 
fastens upon that property, and the contract to assign thus becomes a 
comjjlete assignment. Tlie equitable title arising in a transaction of 
this kind would, no doubt, not avail against a subsequent tiansferee 
for value without notice of that title — Co-operative Hindustan Bank v. 
Surendra, A.I.R. 1932 Cal. 524. See also Misri Lai v. Mozhar, 13 Cal. 
261,- CoUysr w Issacs, 19 Ch. D. 342; Baldeo v. Miller, 31 Cal, 667. 
As to the assignment of future book-debts, see Talbi/ v. Official Receiver, 
J3 App. Cas. 523. A permanent lease of all the trees in the village 
includes not only the existing trees but also the trees that may come into 
existence in future — Kamal Sin^i v. Kali Mahton, A.I.R. 1955 Pat. 402. 

Under secs, 5, 21 and 100 a present charge as security for disdiarging 
a contingent liability can be validly created. A charge to secure a 
liability which will arise only, if at all, in future is a present charge 
under sec, 100. Tlius a direction in a decree that the amount shall 
be realisable from certain property if the mortgaged property was 
found insufficient to satisfy die debt, creates a valid contingent charge — 
Shrinicas v. Jamanadas, A.I.R. 1952 M.B. 16. 

It has been held by the Lahore High Court that there can be no 
mortgage of profits that would accrue from year to year, because such 
profits are not an interest in immoveable property. Such profits cannot 
be pledged also as pledge can be of moveable property or goods, and 
such profits are neither moveable property or 'goods — Punjab National 
Bank v. Punjab Co-operative Bank, A.I.R. 1939 Lah. 15. 

It is, however, obvious from sec. 5 that the T. P. Act is not intended 
to cover transfers in future. — Harnam Singh v. Md, Akbar, A.LR. 1937 
Pesh. 76, 170 LC. 136 ; Muttu Kwnara v. Veerappa, A.I.R. 1931 Rang. 
160, 131 I.C. 509. 

Offerings which may, in future, be made to a Hindu idol is not a 
saleable' property — Shoilajanand v. Peary, 29 Cal. 470. 

40. “Or to himself” : — Under the old law, a person could 
not convey property to himself though he could create a trust 
in his own favour" — Bai Mahakorc v. Bai Mangala, 35 Bom. 
40.3 (407) ; he could only transfer property to himself ccnijointly toith 
another. But the law has now been changed by the additioir of the 
words '‘or to himself." "We Irave amended sec. 5 to make it clear that 
a transfer can be made by a person to himself, as for instance by a 
person making a settiement or irust in which he constitutes liimself 
a trustee.”— Report of the Select Committee (1929). 


8 
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..Livine persons” :-The term "living persons” no doubt - includes 

foSng another living beings-Bfopfltmo v. Rflmc/iandm AJ R. ^26 

Nag 469. Gour’s Law of Transfer, 4tb Edition, Vol. 1, P- Tins 

is now expressly provided by tbe new second para of this section. 
Section 3 (39) of tlie General Clauses Act (189p also defies a person 
as including any company or association or body of whether 

incorporated or not. But ”the Court is not”, as observed by the Judicial 
Committee, “a judicial person. It cannot be sued. It cannot take pro- 
pert\f and as it cannot take property, it cannot assign it’— Raj 
Rajiubir V. Jai Inrfm, 42 All. 158 (P.C.); Akshotj Zemindary Co. v. 
Ramanath, 40 C.W.N. 1281. 

A dedication of property to an idol or a temple is not a transfer (gift) 
to a “living person” within the meaning of this Act but is a gift to God ; 
consequently, tlie requirements of writing and registi'ation do not apply 
to such a gift—Ramalinga v. Sivachidarnbara, 42 Mad. 440 (443); 
Narasimhaswami v. Venkatalingam, A.I.R.' 1927 Mad. 636; Hari- 
har V. Guru Granth Saheb, A.I.R. 1930 Pat. 610 (612). An idol 
may be regarded by a fiction of law as a juristic person, clothed for some 
puiposes wth the rights of persons ; but though a juristic person 
[Pramatha v. Pradumna, A.LR. 1925 P.C. 139] it is not always a “Imng 
person”— Hcrifioi' v. Guru Granth, supra. See note 630 under sec. 123. 
The transfer of property to an idol is not bad if it is not covered by the 
present section. Such a transfer is not subject to the provisions of the T. 
P. Act — Kalika Singh v. Sri Radha Krishnaji, A.I.R. 1946 Oudh 256, 
(1946) O.W.N. 234. 

Unborn persons Although this Act deals with alienations made as 
between living persons, still an interest may be created in favour of 
persons yet unborn, subject to certain restrictions. See sections 13, 
14 and 20. 

Section 3 of the Hindu Disposition of Property Act (XV of 1916), 
A a ates all dispositions made by a Hindu in favour of unborn persons, 
subject to the limitabbns contained in Chapter II of the Transfer of 
Property Act. 

6. Property of any kind may be transferred, except as 
ferred^^^ o^erwise provided by this Act or by any 

other law for the time being in force. 

tate the Chance apparent succeeding to an es- 

of a kinsman nr obtaining a legacy on the death 

can^t te of a like nature, 

subsequent^Mmt '”^oach of a condition 

of theVoperty afeVd 

dominant ^Part from the 
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(d) An interest in property restricted in its enjoyment to 
the owner personally cannot be transferred by him. 

(dd) A right to future maintenance^ in whatsoever man- 
ner arising, secured or determined, cannot be transferred. 

[e) A mere right to sue cannot be transferred. 

(/) A public office cannot be transferred, nor can the 
salary of a public officer, whether before or after it has become 
payable. 

(g) Stipends allowed to military, naval, air force and 
civil pensioners of the Government and political pensions 
cannot be transferred. 

(/i) No transfer can be made (1) in so far as it is oppo- 
sed to the nature of the interest affected thereby, or (2) for an 
unlawful object or consideration within the meaning of section 
23 of the Indian Contract Act, 1872, or (3) to a person legally 
disqualified to be transferee. 

(i) Nothing in this section shall be deemed to . authorise 
a tenant having an untransferable right of occupancy, the far- 
mer of an estate in respect of which default has been made in 
paying revenue, or the lessee of an estate under the manage- 
ment of a Court of Wards, to assign his interest as such tenant, 
farmer or lessee. 

Amendment : — Clause (dd) was added by sec 7 of tlie Transfer of 
Property Amendment Act (XX of 1929). For reasons, see Note 53. Tire 
words “air force” were added in clause (g) by the Repealing and Amend- 
ing Act, X of 1927, and the word "naval” was inserted by Act 
XXXV of 1934. 

By A. L. O. 1937, in paragraph (g) above "die Crown” was substi- 
tuted for “Government”. Tlien by A.L.O. 1950, the word “Government” 
v.'as substituted for “the Cro^vn”. 

40A. Dedsions under C. P. Code not to bo applied Much 
which under the law cannot be sold in execution is capable of being 
dealt with by voluntary transfers, and it would be wholly unsafe to 
apply to this Act the decisions which have been given wth regard to 
the Civil Procedure Code — Brahmadeo v. Harjan, 25 Cal. 778; Bal- 
krishna v. Paij Singh, 52 All. 705, A.I.R. 1930 All. 593 (594). IVliile the 
prohibitions against attadiment found in sec. 60 C. P. Code and the 
prohibitions against transfer found in sec. 6, T. P. Act, have been both 
enacted on grounds of public policy, the prohibition against attach- 
' ment so far as it relates to some of the properties mentioned in sec. 60, 
C. P. Code (such as tools of artisans, necessary cooking vessels, etc.) is 
not intended to interfere witli the right of the owner to effect private 
alienation of those properties — Palikondy v. Kri’ihnau Naif, 40 Mad. 
302 (307). 

41 , Property of any kind is transferable : — Tire general rule is that 
iwoperty of any kind may be transferred as laid down in this section. 
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the person urging non-transferabib-ty must prove the existence of 

t,m sSTj'k 19H All. 973, 150 I.C. 562; BWprf v, Stoam A.I.R. 
1929 All. 781, (1929) A.L.J. 724. 

Under this section the omier of pwperty may ba«ffer it unless 
there is some legal restriction to the contrary— Fon Ktshan v. Ratan 
5,. ».r Si,# V. SMamber, A.LR imM. 5^ (im) 

A.L.J. 1151. In this last-mentioned case it was held that buildings be- 
longing to a co-sharer could be sold by him in spite of the fact that after 
partition under sec. 118, U. P. Land Revenue Act, the site on Avhich 
the buildings stood was assigned to the Kura of anotlier co-shaiei who, 
under the said section was entitled to a reasonable ground rent, but not 
to the buildings. 


When a giant is made to a rit/a, it is usually made subject to cer- 
tain conditions of escheat ; but once the house has escheated to tiie land- 
lord, these limitations disappear. Tlic landlord then gets in the house 
a transferable right wliich entitles him to tr.insfer the house even after 
he has lost the ownership of the land— Vidtfa Sagar v, Bankey Lai, A.I.R. 
1943 Oudh 209, (1943) O.W.N. 15. 


A permanent tenancjf created before the passing of the Transfer of 
Properly Act, to which if created after the passing of that Act its provi- 
sions would be applicable, is transferable — Madhumati v. Harendra, 33 
I.C. 502 (Cal). 


A non-permanent tenure created after the pa.ssing of the Transfer 
of Property Act and before the Bengal Tenancy came into operation is 
transferable — Mahanta Bhagaban Das v. Bisweswar, 44 C.L.J. 434, A.I.R. 
1927 Cal. 220, 100 I.C. 302 (distinguishing 7 C.L.J. 553). 

A lease from year to year is transferable under this section unless 
there is anything to die contrary in the contract of lease — Bandhulal v- 
Login, 36 LC. 1003 (Cal). 

In the absence of any custom or agreement to the contraiy^ a tenant 
wio has planted a grove with the permission of tlie zemindar has 
the nght to transfer the trees of which tire grove consists— LffI Baijnath 
V. Chandrapal, 47 All. 55. 


thp riT- moveable property is offered as security, 

but meSr automaticaUy extinguished, 

be 'vhich wtiU have to 

Serel aL" it has been 

of disnosal of h^<j cannot defeat that purpose, his power 

hltcrSMn t£e slw?- and his 

attachable. Such an intor remain over is both tinnsferable and 

tions mentioned in this slction—ShaltM^^ 

619 (F.B.), 1930 A.L.J 409 ^ x Basadeoanand, 52 All 

I.C. 477 All 225 (242), 125 


A rested life interest under 
property is propeit)' within the 


a will in a definite fund or income of 
meaning of this section and' is transfer- 
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ahle—KJwmchand v. Hemandas^ A.I.R. 1937 Sind 306, 173 I.C. 40. So 
also a contingent interest— Mo Yaii v. Official Assignee, A.l.R. 1930 P 
C. 17, 8 Rang. 8, 57 I.A. 10, 34 C.W.N. 173, 121 I.C. 225, 

In equity the benefit of a lien or a charge may be assigned witli tlie 
debt. A mortgage of a chargees right would be valid — Mohan Singh v. 
Seiufl Ram, A.l.R. 1924 Oudh 209, 75 I.C. 579. 

Before any of the clauses (a), (d), (dd), and (f) can apply to a tran- 
saction, there must be a transfer of one of .the various tilings mentioned 
in these clauses — Sarfaraz v. Ahmad, A.l.R. 1944 All. 104, I.L.R. 1944 
All. 141. 

42. Clause (a) ‘ 'Chance of an heir-apparenlT : — 

In England also, the expectancy of an heir-apparent is not capable 
of being made die subject of assignment — per Lord Eldon in Carleton 
V. Leighton, 3 Mer. 667 (671). The law in this respect was laid down 
by ICay, J. in the following words : “It is indisputable law that no one 
can have any estate or interest, at law or in equity, contingent or other, 
in the property of a living person to which he hopes to succeed as heii- 
at law, or next-of-ldn of such living person. During the life of such' 
person no one can have more than a spes successionsis, an expectation 
or hope of succeeding to the property.'’ — In re Parsons, 45 Ch. D. 51 
(55-56). Such an interest is not assignable at law— jin re Madge, (1914) 
1 Ch. 115 (C.A.). In equity, however, “future property, possibilities and 
expectancies are all assignable [Tailby v. Official Receiver, 13 App. 
Cas. .523 (543) ]. But when the assurance is not for value, a Court of 
Equity will not assist a volunteer” — Lano v. Biirne, (1903) 1 Ch. 697. 
The principles of equity on which English Courts gi-ant relief in such 
cases when the property actually vests cannot be given effect to in the 
face of express prohibition in cl. ‘(a) — Ramasami v. Ramasami, 30 Mad. 
255; Shamsiiddin v. Abdul, 8 Bom.-L.R. 781. 

Tliere is a general principle of law that only present rights can be 
dealt with as property and not inchoate future rights such as spes 
sucoessionis, a right to future rent or a future right to maintenance. 
Public policy demands diat such rights ought to be inalienable. Such 
rights are also not attachable or saleable under sec. 60 (1), C. P. Code 
— Zahiniddin v. Chokhey Lai, A.I.R. 1952 All. 662. See in this con- 
nection Krishna v. Damodaram, A.I.R. 1952 Tr.-Coch. 351. If in a suit 
for injunction instituted by a widow 'against her. grandson to restrain the 
latter fiom interfering with her share under the Hindu Women’s Riglit 
to Property Act diere is a compromise to the effect that the grandson 
will be entitled to the disputed share after her death, tlie gift over 
being a spes successionis confers no title on the grandson — Rangasicann 
Naicker v. Chinnammal, 77, Mad. L.W. 9. 

Tlie right of a presumptive reversionary heir under the Plindii Law 
or the bare chance of sui-viwng another and succeeding to his inherit- 
ance is no more than a spes successionis (hope of succession) or expect- 
ancy. A Hindu reversioner has no right or interset in prtesenii in the 
property which the female oivner holds for her life- His right becomes 
concrete only on her demise ; until then it is a mere spes successionis— 
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This chance of 
of this section — 


succession canno Venkatanarayam v, Suhbammal, 

TSTm 30 Mad? 201 (202) ; GW™, 

V, U;4. 3 UI>. 199; V 


to; a 179 dso) (p-o; mo^ v 

iour Mohan, 48 Cal. 536; Nond Kishore v. Knnee Ram 29 Cal. 355 
(355); Amndi Bai v. Rajaram, 22 Bom. 984; Babu v. Rafno/^ 21 Bom. 
319- Bai Porvati v. Dayabhai, 44 Bom. ^88 J 

A I R 1925 Oudh 16 ; Bhagtoan v. Mamu, 15 O.C, 122, 13 I.C. 495 ; 
Dio cS.. Imam bin, 41 I.C. 347, 135 P.I.R. 1917 • 

Dibbo 31 All 53; Bahadur Singh v, Mahar Smgh, 24 All. 94 (P-C.) ; 
Bhagmtij V. Jflgdmn, 6 P.L.J. 604, 2 P.L.T. 471, 62 I.C. 933; Gurbliaj 
V. Lachhman, A.I.R. 1925 Lah. 341 ; Ramasami v, Ramasami, 30 Mad. 
255; Ram Bharosetj v, Bhagimndin, A.I.R. 1943 O.W.N. 5; Shenbhaga- 
vadiaminal v. Mupidathi Ammal, A.I.R. 1942 Mad. 720 ; Stibba Rsddi v. 
Gimfiirii Gooind Reddi, A.I.R, 1955 Andhra 49. Where a Hindu dies 
leaving behind his widow and a daughter by a pre-deceased wife, and 
the widow succeeds to the property of her husband taking a widows 
interest therein, and subsequently the daughter in consideration of her 
getting a iiortion of the property from the widow, her step-mother, 
executes a deed of relinquishment in respect of the rest the I'elinquish-, 
ment being of her reversionary right is invalid and not binding on her 
— Kariising v. Narasimha A.I.R. 1938 Bom. 121 ; I.L.R. 1937 Bom. 
395. See also NHayanand Ghorai v. Snehalata Deyee, 65 C.W.N. 1115. 
So an agreement behveen only tivo membres of a family either to convey 
or to relinquish their future revereionary right is unenforceable, SuQh 
agreement, when not acted upon when the succession opens . on the 
widows death, does not estop a party from bringing an action for his 
share of the property— /od Lai v. Beni Madho, A.I.R. 1937 Pat. 280. A 
transfer by a Hindu of a reversionary interest is void under this clause, 
and the same cannot be given effect to by applying sec. 43, after the 
reversioner becomes full owner upon the deatli of the widow. Tlie 
chance of a female succeeding as a reversioner if a partition had taken 
place according to tlie provisions of Madras Aliyasanthana Act is merely 
a spes successionis— Snuf. Rainamdla v. Slate of Mysore, A.I.R. 1968 
Mys. 216. See Note 202 under sec, 43. 

A reversioner cannot transfer his interest even in moveable property 
Ic.g., promissory notes)— -Uargotoan v. Baif Nath, 32 All. 88. 

ciiti^*^mT\f 1 +1, t a hare relinquishment or renun- 

is'biscron ? it would be valid if it 
tween (he L conflicting claims or bom fide disputes be- 

ZoIorc VfjuS' , a transfer’; and 

mothers lifetime could ' effect "^a^TamS' during their 

Dulari, A.I.R. J930 All. 687 (691) A 

and three daunhter? enmn If V Where a Hindu died leaving a widow 

y wiiciucs enrerea into an arrangement with 


71 PC (vi3y oveiTuhr,g v. Harfan, 25 Cal. 778) ; 

^1 \A, •/ \ »ii T-rr\ /"IQQN rp P 1 . Annad/I. Mohan V, 
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her daughters and (grandsons for dividing up the properties between 
them in absolute right, and one of the daughters conveyed one item of 
property which fell to her share to a predecessor of the defendant, and the 
plaintiff another daughter, after the death of her other sisters sued to 
recover tliis property ; Held that the plaintiff who was a party to die 
arrangement made to divide the property at a time when the rights of 
the widow and the daughters were in doubt could not repudiate the 
same and impeach a sale made on the faith of it~Mt. Hardei v. Bhag- 
u>an, 24 C.W.N. 105 (P.C.). So also, an cccknowledgment by a reversi- 
oner of the widows absolute right in her husband’s property under his 
will does not amount to a transfer of the reversionary right in favour 
of the widow — Chetty v. Chetty, 31 Mad. 474. A contract between a 
reversioner and the widow is not binding on the reversioner when the 
succession opens on the death of the vfi^ioyf— Bahadur y. Mohar Singh, 
24 All. 94 (P.C.). An admission by a reversioner for consideration that 
the disputed properties never formed part of the estate of the person from 
whom he claims as a reversioner, does not amount to a transfer of rever- 
sionary right— iRTamurfl/M v. Kocherlako.ta, A.I.R. 1925 Mad. 1943, 

Family settlement : — A. family settlement deciding in what propor- 
tion the contesting parties would inherit when successions open is valii — 
Mongol V. Ghasita (infra). Converting an expectancy into certainty and 
avoiding chance of h’tigation in future is good consideration for a 
family arrangement. There may be a valid family settlement even in 
the absence of an existing family dispute ; ft need not necessarily be a 
compromise of doubtful rights. — Pokhar Singh v. Mf. Dulari, A.I.R. 1930 
All. 687. See also Mt Hiran v. Mt. Sohan, 18 C.W.N. 929. In cases of 
family arrangements the consideration is not die sacrifice of any right 
but Ae settlement of a dispute. Equity leans towards the maintenance 
of family arrangements— iSGamoZ Kumori v, Narendra Nath, 9 C.L.J. 19. 

A family arrangement is based on the assumption that there was 
an antecedent title of some kind in the parties, and the agreement 
acknowledges and defines what that title was. It cannot be deemed to 
be a transfer of property, because by such arrangement no ri^t, either 
vested or contingent is conveyed by one party to another — Bflni Mowa 
Kuwar v. Rani Hulas Kuwar, 1 lA. 157 ; Sadhu Madho Das v. Pandit 
Mukand Ram, A.I.R. 1955 S.C. 481. In Baikunth v. Jhuhn, A.I.R. 1950 
Pat. 488 it was however held tliat where an ekramamo in the guise of a 
family arrangement seeks to transfer property likely to come into the 
hands of tlie reversioner on the death of the widow still alive, the ekiar- 
nama is hit by sec. 6 (a). 

If a dispute regarding joint family property is referred to arbitration 
and the parties agree that after the death of the widows the property in 
the possession of the widows will be divided equally among the parties 
and an award followed by a decree is given accordingly, the-agreement 
is not hit by sec 6 (a) — Bachchu v. Harhans, A.I.R. 1953 All. 213. 

A family arrangement in the nature of a partition is not a transfer, 
even though one of the results of the arrangement is to put oi^ o e 
parties in ■ the same position as if he had taken a transfer ia\u v. 
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I M All fill f616) • Raglmbir v. Grain, 1930 A.L.J. 1541, A.LR. 
Sill 98 (5® R’thelleaa. of H ond S two out o *e tour 
1j. 30 Ail. 4a& ^ ; -urATving brothers agree that one o£ them, who 

itiranrted brotheis, he sunn i g ^ 

.carried the widow of H. niU^eta^^^^^ 

get die s are _ ^ transfer is valid— C/j^r/iht v. Parmal, 41 

tT^iirTeiS). See also Muthuraman v. Ponrmswamy, 29 I.C. 549, - 
^9 jM L T 214 Wiere the next reversioner agreed with another member 
the family diat during tire life time of the widow each paity would 
remain in possession of a moiety and on hm- death each would slwe the 
mlieritance equally, and the parties actually divided die properties in 
their possession in accordance with the agreement, the arrangement was 
valid as a family anangement and did not offend against the provisions 
of cl, (a) of diis section-^flam Pratap v. Indrapt, A.I.R. 1950 All. 320. 
A pro\Tsion in a family settlement whereby certain Hindu brothers divid- 
ed the family property belonging to them among themselves and agreed 
that upon any of them dying wtliout male issue his share would pass 
to the suri'iving brothers, was merely an agreement among tlie expectant 
heirs to divide a property in a particular way and did not amount - to a 
transfer, and therefore it was not in contravention of the provisions of 
tlie Hindu law or of tliis section — Kiinti Chandra v. AM Nahi, 83 All. 
414; Ram Niranjan v. Prayag Singh, 8 Cal. 138; Maitgal Singh v. 
Ghasita, A.I.R. 1929 Lali. 485 (487), 116 I.C. 312. A consent by the near- 
est reversionary heir (a female) to a gift of property made by the widow 
in possession, the donee undertaking to maintain the reversioner, does, 
not amount to a transfer of spes successionis by die reversioner. -Tlie 
tiansaction is in the nature of a family arrangement — Annu v. Shripati, 
32 Bom. L.R. 705, A.LR, 1930 Bom. 373 (374), 127 I.C. 832. Where - a- 
Hindu widow in possession. of her husband's estate entered into a com- 
promise of a claim by a reversioner, and the compromise was in the 
nature of a family settlement it was held to be binding upon the' estate — 
Mata Prasad v. Nageswar Saha, 52 I.A, 398, A.I.R. 1925 P.C. 272. In 
another case decided by the Privy Council, an appellant entered into 
and took the benefit of a compromise into which he entered at a time 
when he had no-right of any kind to any share In the propeity but had- 
Ihe mere expectancy of a reversion : Held that he was precluded from 
claiming as reversioner subsequendy— Kan/iai Lai v. Brij Lai, -45 I.A.- 
118, A.LR. 1918 P.C. 70. Alienations made by a Hindu widow- under a 
r. iisac ion n nc i was regarded as a family arraneement was . held 


I -- .. *™nily arrangement was . uciu 

a deeds by which the 

bv oni> nf himself acquired a part of die estate 

one md tlfp alienations being regarded as parts of 

life time of a widow to the effect ^ reversioners during the. 
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into force, it was given eifect to—Lalita Prasad v. Samam, 14 P.L.T. 27, 
.A,I.R. 1933 Pat. 165 (172, 173). 

Under the Mahomedan Law also the chance of an heir-appar- 
ent is nothing more than an expectancy which is neither transfer- 
able nor reasonable— v. Abdul. 31 Bom. 165 (171); Abdul 
Hossein v. GoUirn- Hossain, 30 Bom. 304 ; Hossain Ali v. Narid, 
11 All, 456; Muranjani v. Labhai, 24 M.L.J. 2-58; Rebati Mohiin 
V. Ahmed JSian, 9 C.L.J. 50. Even the relinquishment by an heir- 
apparent of his right of inheritance is invalid under the Mahomedan 
Law— Asfl Beevi v. Karuppan, 41 Mad. 365 (370) ; Sumsuddin v. Abdul 
31 Bom. 165 (171) ; Abdul Gafoor v. Abdul Razack, (1958) 2 Mad. L.J. 
492 ; Valanhiyil v. Engayil, I.L.R. (1964) 1 Ker 335. But in an Allahabad 
case where tliere was an airangement between the husband and wife 
whereby the wife accepted in lieu of her dower a life estate in a 
portion of the property of her husband, and the husband accepted a life 
estate in otlier portions of his property, and it was further stipulated that 
on the death of the wife the husband would not succeed to her property 
but that the estate would devolve on their children, held that this was in 
the nature of a family settlement and the relinquishment by the husband 
of bis right to succeed as heir to his wife was valid as it did mot amount 
to a transfer — Nasir-ul-Huq v. Faiyazul Rahman, 33 All. 457 (462). 

Punjab ; — The T. P. Act not being in force in the Punjab, it has 
been held there that a sale of reversionary right of succession, though 
at the time of the sale it does not effect a transfer of property, .gives 
rise to a right which the Court will enforce when the inheritance falls 
into possession — Narayan v. Dharam Singh, A.I.R. 1930 Lah. 928, 129 
I.C. 29. 


43. Transfer of vested interests : — Where the right created is a 
vested interest or a vested remainder, it is transferable — Lakshman v. 
Babani, A.I.R. 1932 Bom. 244, 34 Bom. L.R.' 366, 139 I.C. 642 ; Shujaul 
Hasan v. Md. Moiz, 25 A.L.J. 41. Vested remainder in immovable 
property is present interest in property and can be sold or attached in 
execution of a decree — Gulamhusein v. Farmdhomed, A.I.R. 1947 Bom. 
185, 48 Bom. L.R. 733. Wliere by a will a life-estate is given to 
two persons with a remainder to certain otlier persons, die interest in 
the remainder is not) a mere chance or possibility but a vested interest. It 
is not property of the nature described in cl. (a) and so is transfer- 
able — Kali Prosad v. Ram Golam, A.I.R. 1937 Pat. 163, 167 I.C. 831. 
■Wliere the donee is not entitled to take possession of a portion of the 
gifted property until after tlie death of die donor and his ivife, the donee 
gets a vested interest subject to the life interest of the widow — Lachman 
V. Baldeo, 21 O.C. 312, 48 I.C. 396 (398). Wliere diere is an agree- 
ment between a widow and her adopted son postponing the son’s 
estate during the life time of the widow, die interest in favour of 
the son is a vested one — Baltcanf v. Joti Prasad, 40 All. 692 (703), 16 A.L. 
J. 765, 47 I.C; 599. Wliere a will gives power to the widow of the 
testator to adopt and provides that the nudow shall administer and 
enjoy the estate and that during her life time the adopted son m'll only 
get an aUowance of Rs. 20 per month, the son has a vested interest in die 
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he can transfer— Sflj/n' Kanta Acharjee v. Promode 

,, - settlement any 

to its end to 


rw™ C“.R 1932 Cat 609 (610). I£ under a 

0 . cidcMted is always ready from its ooiumenciment 

LTpossession tl4 moment the prior estetes toppen to determme, 
Hs then a vested remainder. Hie gift is n^edra^ but the ^oy- 
me„t must neeess«^^^^^^^ ^ 

* an^' fr SLSL-Me « v. Mchon.ei Ibnri.im, 

5 Rang. 145, 102 I.C. 690. A.LR. 1927 Rang. 165. 

43A Transfer of contingent interest ;-Tliere is nothing in this 
clause to prohibit the transfer of a contingent interest— P/iuiioanti v. 
/fln^shnr, 46 AU. 575 (592), A.I.R. 1924 All. 625, 83 LC 782 ; CoTnmw- 
sioner of Wealth-tax, Gujrat v. Sri Ashok Kumar Ramanlal A.I.R. 1967 
Guj 161. By a settlement the settlor directed the ^stees to hold the 
properties specified in the first three schedules during the life of the 
widow and till attainment by the youngest child of the age of 20, distri- 
buting the income between the widow and the children in certain pro- 
portions, to sell the properties after the youngest child reaching 20 and 
distribute the proceeds equally between them. The trustees, further, 
were to have charge of die properties mentioned in the fourth schedule 
to be held up to die death of the youngest child and then to be divided 
among the children tiien living. One of the sons of the settlor trans- 
ferred his interest under the setdement while the properties were in 
the hands of the trustees and the transfer was held to be valid — Ma Ydit 
V. Official Assignee, 8 Rang. 8 (P.C.), 34 C.W.N. 173 (176), 32 Bom. L.H. 
125, 1930 A.L.J. 119, 58 M.L.J. 83, A.I.R. 1930 P.C. 17, 121 

1. C. 223, on appeal from Ma Yait v. Md. Ibrahim, 5 Rang. 145, 102 I.C. 
690, A.LR. 1927 Rang. 165. 

44. Contract to transfer right of expectancy :--Even a contract to 
transter a right of expectancy is invalid. Thus, a contract by a Hindu to 
sell immoveable property to which he is the then nearest reversionary 
heir, expectant upon the deadi of a widow in possession, and to transfer 
it upon possession accruing to him, is void. Section 6 (a) of the Trans- 
fer of Property Act, which forbids the transfer of a right of expectancy, 
would be futile if a contract of the above character were enforceable — 
Annada Mohan v. Gour Mohan, A.I.R. 1923 P.C. 189 ; Sri Jmannadha 
iV ' 554 (558, 559) ; Sumsuddin v. Abdul, 31 

v. Lala Ram Sankar, A.I.R. 1932 Cal. 

Sr w u Hamath v. 

\Iirl ^^nkatalakshmipati, A.LR. 1925 

1945 ' 

acouired nmMP»+r ^ of non-existent or after 

in cl. (a.) of diic* ’c that they are not of the nature mentioned 

rcfiirded ns 1 Perfectly valid. Tlie transfer would be 

“ to transfer after the vendor had acquired tide 

Ibid. Where a nerin ^ vendor acquires it, 

r-nfranchised in his certain karnam lands would be 

property wben that =i'ent\vSd Uf pk«° 

.haa a tmarier „( a„ evpeCanoy .ti S^toTcW W 
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of this section. Tlie agreement was void— Auryaprabhakara v. Gum- 
mudu, 48 M.L.J. 59S, A.I.R. 1925 Mad. 885, 88 I.C. 557 ; and the fact 
tliat the vendor was in physical possession of the property and was mere- 
ly subject to the disability to alienate, did not make any difference— 
Ibid. In this respect the Indian law diffei-s from die law in England. 
Under the English law, a man can contract to assign property which is 
to come into existence in future, and when it has come into existence, 
equity, treating as done that which ou^t to be done fastens upon that 
property, and the contract to assign becomes a complete assignment — 
CaUyer v. Isaacs, 19 Ch. D. 342 ; Lyde v. Mynn,. 1 My. & K. 683 ; Hol- 
royd V. Marshall, 36 L.J. Ch. 193, 10 H.L.C. 191 ; Clements v. Mathews, 
11 Q.B.D. 808 (818) ; Withered v. Withered, (1928) 2 Sim. 183. “It has 
long been settled”, observed Lord Macnaughten in Tailhy v. Official 
Receiver, 13 App. Cas. 523 (543), “that future property, possibilities and 
expectancies are assignable in equity for value”. The principle of these 
decisions was followed in certain earlier cases — Rajah Sahib Perhlad v. 
Doorga, 12 M.I.A. 286; Bhabo Soondree v. Issur Clvunder, 11 B.L.R. 
36 ; Mohendra v. Kali, SO Cal. 265 (275). The last of these cases was 
decided without reference to the Transfer of Property Act, and the other 
two decisions were given before this statute was enacted. The tendency 
of modem decisions, however, is not to follow the principle of the Eng- 
lish cases cited above. Before the Transfer of Property Act was extend- 
ed to the Bombay Presidency, the Bombay High Court held that a 
contract to sell a reversionary interest was enforceable — Gitabai v. Balaji, 
17 Bom. 232 (234). Tliis ruling is no longer authoritative. 

Under the Indian law, what in English law would be called a 
transfer of possibility or expectancy is expressly prohibited by cl. (a). 
Thus the mortgage of a future income to be derived from the work of 
scavengering where the house-owners were not bound to employ the 
scavenger for any particular period, is an expectancj' or possibility within 
this clause, and the hypothecation of this income is therefore invalid — 
Palapatti v. Nallagadda, A.I.R. 1938 Mad. 881, 48 M.L.J. 258. 

45. Transfer of expectancy by consent decree or compromise ; — 

The Court does not allow the transfer of a mere right to succession to 
be effected even by means of a consent decree — Ramasami v. Ramosami, 
30 Mad. 255 (263). A compromise of a suit, according to die terms of 
which the mortga,gee (to whom the Hindu widow had mortgaged her 
property) and the reversioner agreed to divide the property in equal 
shares after the widow's death amounts to a transfer of an expectancy 
by the reversioner and is therefore invalid under the provisions of this 
clause — 'Bhagioan v. Munnu, 15 O.C. 112, 13 I.C. 495. The relinquish- 
ment of a reversionary right cannot be tlie consideration for compromise. 
But a man. can, for good considei-ation, admit that the property in dispute 
did not form part of the estate to which he was a reversioner — 
Kamaraju v. Venkatalakshmipati, A.I.R. 1925 Mad. 1043 (1044), 49 M.L. 
J. 296, 88 I.C. 982. If the substance of the transaction is found to be a 
bona fide settlement between the parties, then, in spite of the fact that 
the same transaction might be represented in one of its aspects as a 
dealing with a spes successionis, it is none the less a real compromise of 
disputed rights — per Srinivasa Iyengar, J., ibid at p. 1045. 
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WIic. a., agreement decides an antecedent title to die estate in die 
I 2 Wr the u-idow die compromise is valid even though indirectly it 
affcdl 1 dghb oJ a reversioner-CWer/iY v. Dfr Das A.LR 1952 
\]1 ^\'Tlcrc llic sons and grandsons of T undertook to maintam T 

;.„ T\ eix inu up liis riglits in the family property and T instituted a suit 
claiming a fiqnidated sum on account of past and future maintenance, 
he assignmeit of the claim before the decree was held to be void 
|,cing assignment of a mere possibilitj' and the assignee was not aUowed 
to CM cute the decree passed on compromise — Abasil Kami v. Taraganar, 
A I R 1956 Mad. 6S1. It was agreed in a suit for partition that they 
wnidd not claim any share which would otherwise have accrued to them 
on the death of eitlier of the parties ; Held that the compromise was 
not liit In- any rule of Hindu law or by the provisions of cl. (a) of this 
section— Rfli Kumar v. Abani Kumar, A.I.R. 1948 Pat. 362. If two co- 
widows having the right of survivorship in the properties inherited by 
them from their husband enter into a partition arrangement excluding 
the right of survivorship the arrangement is not hit by sec. 6 (a) — Kar- 
jy.igadiachi v. Nagarafhinathachi, A.I.R. 1965 S.C. 1752. 

Estoppel But although a transfer of an expectancy (in the shape 
of a compromise) by a reversioner is void, he may, by becoming a party 
to the compromise and by taking the benefit of the compromise, be 
estopped from subsequently claiming as a reversioner — Annada Mohan v. 
Gour Mohan, 48 Cal. 536 (542) ; See also Bhana v. Guman, 40 All. 384 
(386) ; Kanhai Lai v. Brij Lai, 40 All. 487 (496) (P.C.) ; Bahadur v. Ram 
Bahadur, 45 All. 277 (281) ; Raghbir v. Narain, 1930 A.L.J. 1541, A.I.R. 
1930 All, 49S (.500), 126 I.C. 24 ; Ramgowda v. Bhausaheb, 52 Bom. 1 
(P.C.), A.I.R. 1927 P.C. 227. Tlierefore, where a reversioner enters into 
a compromise of a doubtful claim to the property to which he has a 
chance of succession, tlie compromise is binding on him, and when tlie 
succession opens he c.innot claim the property in contravention of the 
c.-.mpromisc— .l/oti Shah v. Ghandaip, 48 All. 637, A.I.R. 1926 All. 715, 96 
I.C. 595. .\ Side by the reversioners of their right of succession during the 
hh l.mc of the widow is void. But if after the death of the widow, 
when iheir reversionai-j' rights have become rights of ownership, they 
enter into a compromise with the purchasers by virtue of which the latter 
filter into possession of the property, and a decree is passed in terms of 
the eompromi.se. the vendors cannot afterwards claim the property in 
contravention of the compromise— Diirga Prasad v. Narain, 4 Luck. 181, 
o 0.1\.N. lOSl, A.I.R. 1929 Oudh 63, 115 I.C, 294. 

A reversioner who has expressly assented to an alienation made by 

t le unclow in possession cannot, on succeeding to the estate after the 
wicou s ca 1, repudiate his action and sue for possession of the property 

Fateh Singh v. Rukmim, 45 All, 339 (F.B.). 
m^Sairn Goiinden, A.LR. 1918, P.C. 196, 

f 1955 S.C. 481. A gift 

with tlic* consent "'f husband’s property in favour of a person 

estoppel ns "6^1 reversioner is valid on the principle of 

46. Chance of Legacy Although contracts to make testamentary 
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dispositions are valid, the person in Avhose favour such a contract exists 
cannot transfer his supposed riglit under the contract to a third person, 
and the latter cannot, on the strength of such a transfer, sue for a declar- 
ation of those rights— Pmg Dat v. C/wfe Singh, 9 O.C. 55. 

47. “Any other mere possibUity of a like nature” The words “of 
a like nature” indicate that the possibility referred to herein must belong 
to the same category as the chance of an heir-apparent or the chance of 
a relation obtaining a legacy— PosAwpatt Venkatapathi v. Venkata 
Subhadrayamma, 47 I.C. 563 (Mad.). See also Solomon v. Official 
Assignee, infra. 

Transfer of the chance of receiving a gratuitous payment at tlie dis- 
cretion of an employer for services being or about to be rendered con- 
sists of a possibility wliich is purely a fortuitous possibility. Solomon v. 
Official Assignee, A.I.R. 1939 Rang. 8, 1938 R.L.R. 542, 180 I.C. 399 (per 
Robert, .G.J., and Spargo, J.). 

Tlie right to receive tlie offering made at a temple cannot be trans- 
ferred, because the chance that future worshippers will give offerings 
to a temple is a mere possibility * — Puncha Thakiir v. Bindeshri, 43 Cal. 
28, 19 C.W.N. 580, 28 I.C. 675 ; Kaniram Ramchandra v. Hazari Dharam 
Singh, 19S0 Nag. L.J. (Notes) 96. But according to the Allahabad High 
Court the right to receive the offerings is not so uncertain, variable and 
limited as to pass out of the conception of law — Balmvhmd v. Tula Ram., 
50 All. 394, 26 A.L.J. 185, A.I.R. 1928 All. 721, 113 I.C. 242. Tliis has 
been followed in Oudh in Ganpat v. Kashmiri Bank, A.I.R. 1929 Oudh 
444, 120 l.C. 822 and Bhagwan v. Billeshar, A.I.R. 1937 Oudh 15, 12 
Luck. 358, 164 I.C. 1111. 

Wliere persons sharing the income of a fair held in connection with a 
mandir do not perform any or other sacerdotal functions at the shrine, 
the right to receive shares of such income is property and' is alienable — 
Zaharia v. Parameshri, A.I.R. 1942 Lah. 284, 44 P.L.R. 403. 

Hiere is no such thing as a right to scavenge. A mortgage or sale 
of such a right is not enforceable by a court — Radhya v. Kamraya, A.I.R. 
1951 M.B. 120. Nor can a custom to claim a right to scavenge and to 
mortgage or sell such a right be recognized by a Court of law as such 
a custom is prima facie unreasonable, ibid. 

A vendor’s right to receive the purchase-money, before the sale is 
completed, is merely a possible riglit or interest, which cannot be attach- 
ed or sold — Ahmaduddin v. Majlis, 3 AH. 12 (14). The future wages or 
salary of a servant before it is earned is a mere expectancy and not pro- 
perty so as to be capable of being attached or assigned— Dehi Prasad v. 
Leiois, 6 A.L.J. 227. As to the attachment of the salary of public officers, 
see Code of Civil Procedure, sec. 60 (1) (i). 

Wliere A by a deed of annuity agrees to pay during his life time a 
certain sum every month to the son of his step-mother after her death if 
he becomes the mutwali of a certain wakf estate and receives the income 
of the wakf, A’s obligation is not liit by sec. 6 (a ) — Sarfarez Ali v. Ahmad 
Kamil, A.I.R. 1944 All. 104, 1.L.R. 1944 All. 141. 
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The riglit of a Maliabrahman to oflSciate as pnest m funeral cere- 

• f Hlflns is not a 'mere possibaity' and is capable of transfer— 
39 All. 196 37 I.C. 661. See also Hnghoo v 
Ka^enlO Cal. 73. An agreement by quasi-permanent allottee to sell 
wLn permanent certificate is received under the Displaced 

peLns (Con.pe.Sto and 

e ^a)—Seva}i v. Sardarni Giodial kaur, I.L.R. (1967J runj. ozi. 

48 Clause fb)-Right of re-entry A right of re-entry always pre- 
supAs an estate ta thi person asserang that right. Therefore, a lessor 
reserving a right of re-entry on breach of a covenant by Ins lessee cannot 
transfer tliat riglit by itself-f;mft/i v. Pankhurst. d Atk. 139. But where 
the subject matter of the transfer was not the right of re-entry by itself 
but also tlie reversion as based on a clause of forfeiture in the lease for 
non-payment of rent, such transfer was held not to be invalid by reason 
of this clause — Vagumn v. Rangdyyan^ar, 15 Mad. 125. What this clause 
prohibits is a transfer of a right of fe-entry on c breach 'of a condition 
subsequent. Such a ri^it of re-ent^' is different from a right of re-entry 
on the expiry of the term of the lease. If, however, the lessor transfers 
not merely a right of re-entry on breach of a condition, but the whole 
of his interest in the land, the transfer is perfectly valid.— Vishceshwar 
V. Mahabaleshicar, 43 Bom. 28 (33, 35,) 20 Bom. L R. 767, 47 I.C. 330. 
Tlie license to enter and take possession of goods the property in which 
has not passed to the assignee is not capable of being assigned — In re 
Dflow &. Co., 22 Q.B.D. 193. 

49. Clause (c)— Easement ; —In section 4 of the Indian Easements 
Act (V of 1882), ‘easement’ has been defined as “a right which the owner 
or occupier of a certain land possesses as such for the beneficial enjoy- 
ment of that land, to do and continue to do something, or to prevent 
and continue to prevent something being done, in, or upon or in respect 
of, certain other land, not his own”. 

In tlie Limitation Act (sec. 26), the definition is much more compre- 
hensive and includes what in English law is called a 'profit d> prendre, i.e., 
a right to enjoy a profit out of tire land of another. 

An easement cannot be transfeiTed apart from the dominant heritage, 
t IS a right ancillary to the enjoyment of the land and cannot be dis- 
annexed from it— Hill v. Tapper, 32 L.J. Exch. 217. “Tliere can be no 
easement properly so called, unless there be both a servient and a domi- 
nant tenement. An easement must be connected with a dominant tene- 

3 ’ Ch ~3W Midland Railtoay Co., I.L.R. 

lays down tliat there cannot be an easement in gross— 
iTdhf m M ™ S"’"; ?? C.W.N. 1158 (1183); MmMpal sLd v. 
another’s lanrl* i. > ot certain villagers to hold village fairs in 

rtoT to hold V. /ngennaA, 8 AU. 497 ; so also, 

Ismaij 34 LT Exch in another’s land— Motmsey v. 

(C/i3nna„flm‘v. bathe in another’s tank 

dun'nf' the celebraHnn nt tin ^ taziah in another’s land 

16 All 178) cannot be trlnrferr^d.^'*'^^"' (Mamman v. Kaur Sen, 
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But an easemunt can be released, by the dominant owner in favour 
of the owner of the sennent tenement. In such a case the easement is 
not b-ansferred but extinguished— Krisfod/iOne v. Nandarani, 35 Cal. 889, 
12 C.W.N. 969. 

50. Clause (d) — ^Interest in property restricted to personal enjoy- 
ment : — The prohibitions contained in els. (d) and (dd) of this section 
relate to transfers infer vivos by act of parties. The prohibition contain- 
ed therein cannot therefore apply to transfer by operation of law, i.e., by 
sale in execution of a decree — Zahiniddin v. Chokkey Lai, A.I.R. 1952 
All. 662. 

Tliis clause contemplates cases like service-tenures or the office of an 
archaka in a temple, which is restricted in its enjoyment and cannot be 
transferred by the oflSce-holder — Seshappa v. Chandatjya, 37 M.L.J. 402, 
53 I.C. 665 (667). An interest restricted to personal enjoyment cannot be 
transferred, because if its transfer were allowed, it might defeat the 
object underlying the restriction, and it would be manifestly inconsistent 
with the presumed intention of its founder — Jiiggurnath v. Kishen, 7 
W.R. 266 ; Kalicitaran v. Mohan, 6 B.L.R. 727 ; Ra^ali Varma v. Ravi 
Varma, 1 Mad. 235 (P.C.), Thus, a grant for tlie grantee’s panvarish for 
life-time is a grant of an interest restricted in its enjoyihent to the gran- 
tee personally and is not a creation of a life-estate ; the transfer of such 
a grant is invalid under clause (d) of this section — Md. Shahbar v. Har- 
nath, A.I.R. 1927 Oudh 436. So also, religious offices, ri^ts of mainten- 
ance, serivee-tenures, etc., cannot be transferred. See below. 

The right V of enjoyment of a grove is not "restricted in its enjoyment 
to the owner (original grove-holder) personally”. Tlierefore, a successor 
of the original grove-holder can transfer the grove, unless there is a local 
custom or a condition to the contrary — Sheo Mangal v. Jagan, 123 I.C. 
767, A.I.R. 1930 AU. 377 (378). 

Where the contract is based on personal considerations, e.g., manu- 
facture of salt by the. person with M'hom the contract is made, the interest 
in the contract cannot be assigned — Namasivaya v. Kadir, 17 Mad. 168, 
Toomey v. Rama, 17 Cal. 115 (122). 

Where a sale-deed and an agi'eement to reconvey are not between 
the same parties and are independent transactions, the right conferred 
by the agreement to reconvey being personal is not transferable — 
Uihandi v. Raghavadiari, 29 Mad. 307. In a contract of sale of property 
containing an option to repurchase reserved to the vendor tlie option is 
assignable in the absence of a contract to die contraiy — Sinnakaruppa 
Gorender v. Aruppuswami Gorender, A.I.R. 1965 Mad. 506. 

Wliere munafi rights were not given to a person personally, but were 
given to him and his descendants in perpetiiity, cl. (d) did not apply — 
Hari Kishan v. Ratan Singh, A.I.R. 1934 All. 973, 151 I.C. 562. 

Wliere a settlor creates trust of liis property, but reserves some in- 
terest as allowance to himself, it is an interest to which cl. (d) does not 
apply — Rajamier v. Subramaniam, A.I.R. 1928 Mad, 1201. See Sham- 
muga V. Chidambaram, A.I.R. 1938 P.C. 123, 42 C.W.N. 565, 173 I.C. 
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772 whorcin Uk Privy Comdl ^pressed the same view. Clause (dd) «ras 
not'sjpplieable in either of the two cases. 

Whete a ts "Sid”* 

rnotTsSed by IhL (d) and Chunder v. SuMtaMa, 

42 C.W.N. 1258, A.I.R. 1938 Cal. 405. 

A deed of partition between the father, his wife and three sons of a 
Mitaksham family provided that after the fathers death his four-anna 
share should remain in possession and occupation of his wife up to her 
life time with life interest and that she would have a right to appropriate 
the profits therefrom without a power of making a mortgage or other 
transfers : /lekl that her interest under the deed was an interest in the 
propertj^ restricted in its enjojmient to die owner personally within clause 
(d) of this section and was therefore not transferable— Luc/tmeshtvar v. 
Mt. Mofi Rani, A.I.R. 1939 P.C. 157. 

51. Religious office A priestly office with emoluments attached 
to it is inalienable.— Ma/mmaya v. Haridas, 42 Cal. 455. Any such alie- 
nation is void and may be declared void even at die instance of the 
alienor — ^^'agendfa v. Rabindra, A.I.R. 1926 Cal. 490. Such an assign- 
ment being for die pecuniaiy advantage of the trustee cannot be valid- 
ated by any proof of custom — Raja Verma v. Rad Vertna, 4 LA. 76. A 
Mchunt of a mutt cannot transfer the riglit of management vested in 
him, though coupled with the ob%ation to manage in conformity with 
the trust annexed — Praijad Das v. Kriparam, 8 C.L.J. 499. It would be 
contrary to public policy to allow priestly oBces to be transferred either 
by private sale or by s^e in execution of a decree — Mallika v. Ratan- 
mani, 1 C.W.N. 493, Thus, die right of a shebait of a Hindu idol to 
perform the services and receive the customaiy remuneration is not trans-; 
ferable— /Hggwrnadi v. Kishen, 7 W.R. 266; Drobo v. Srineebash, 14 
W.R. 409. The office of a Mutwalli or Sajjadanashm, is a personal trust, 
and the office may not be transferred nor the endowed property convey- 
ed to any person whom the acting mutwalli may select — Wahid Ali v. 
Ashroff, 8 Cal. 732; Sarkiim v. Rahaman, 24 Cal. 83; Haji Ali Maho- 
med v Anjtiman-Islamia, 12 Lah. 590, A.T.R. 1931 Lab. 379 (382) ; Sahed 
1 . Golam, 20 C.W.N. 996. The right of a purohit to perform religious 
ceremonies at a partiuclar place or temple cannot be the subject of 

V. Ravi Varma, 

1 Aiaa. ; y^anasamhandha v. Vein, 23 Mad 271 27 I A 6Q The 

—teat 

j jmans house is not transferable— Waman v. Balaii 14 Bom 167 A 

« a.e Ty 

■77 CnI °30 ■ ' Ramfu “ ”7^ transferable — Dinomth v. l^roiap. 

Ca: 770 PnSn 'f Steffafe v. Peerp, 29 
vv ’» Thakur V. Bindeswari, 4 ^ Cal 28 19 CWN 580- 

^dfjagopal V. Procash, 47 Cal QQO nr t '-•.W.lN. ooU, 

O.L.T. 157 .51 I r 8fi . fiVoJ • >‘ Paragi v. Guori, 6 

Jajmani hahis (i.e. bonkc ’ 7- 356. But a sale of the 

the place in past years) is^nnt f ^ pilgrims who visited 

no aoes not confer on die purchaser 
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■ the right to act as the hereditary guide of the pilgrims— Gopi Nath v. 
Jhandii, 4 A.L.J. 712. 

A shebaitship cannot be transferred unless tlie transaction amounts 
to a renunciation by the shebait of his entire rights resulting 
in the acceleration bf the interests of persons next in the Une of 
succession— iBameshtoar v. Anath Nath, A.I.R. 1951 Cal. 490, 84 C.L.J. 
237. Whether a pala is a property or not, it is not alienable except by 
custom. If the pala represents shebaiti right, tlien palas cannot be trans- 
ferred e.\-cept when such transfer amounts to renunciation, ibid. 

As a general rule, vritfis are inalienable. They may be alienated in 
special cases and under special conditions, provided that such alienation 
can be supported by local usage or custom — Manfunath v. Shankar, 39 
Bom. 26. Utpat vritfi shares having been frequently transferred among 
the titpats themselves, they are saleable — Digamber v. Hari, A.I.R. 1927 
Bom. 43, 29 Bom. L.R. 102, 100 I.C. 1008. 

Tlie holding of birat jajmani is not per se the holding of a religious 
ofiice, for apart from the occasion when necessity arises to officiate as a 
priest, the Purohit does not hold any office — Chandi v. Rampratap, A.I.R. 
1953 Raj. 144. In Sarda Km tear v. Gajanand, A.I.R. 1942 AH. 320, it 
has been lield ihat the right of a birat jajmani is a right in propert)' and 
tliat is heritable and in some cases transferable. 

Emoluments attached to a priestly office, being inseparably 
connected w’th tlie office are not ordinarily transferable, but the offerings 
to a diety are alienable if the persons receiving them are not required to 
render services of a personal nature — Balmukund v. Ttila Ram, 50 AU. 
394, A.I.R. 1928 AH. 721, 113 I.C. 242; Stibh Ram v. Ram Kishan, A.I.R. 
1943 Lah. 265. See also Ahmad v. llahi, 34 All. 465. 

In the absence of any custom to the contrary or connection between 
the shares of the offerings of a temple and the right to officiate as a 
priest thereof, the shares cannot be said to be emoluments attadied to 
the office and are therefore transferable — Nand v. Ganesh, A.I.R. 1936 
All. 131. 

Although ordinarily religious offices cannot be the subject of sale, by 
the custom of a small particular institution such alienation might be valid 
— Rangasami o. Range, 16 Mad. 146. Thus, where it is found that mirasi 
oiRces in a temple had been the subject of frequent alienations and the 
temple authorities recognised their validity, the alienation of such offices 
can be upheld — Ibid. To hold die poles of the god's seat when taken 
in procession is a religious office alienable by custom of the institution 
—Ibid. The alienation of the priestly office to a person belonging to 
the founders family and standing in the line of succession to him is 
sometimes allowed — Sitarambhat v. Srtaram, 6 B.H.C.R. 250 ; Mancha- 
ram v. Praimnkar, 6 Bom. 298. Tlie Madras High Court has held that 
a sale of a religious office to a person not in the line of heirs of the 
founder is illegal — Kiippa v. Dorasami, 6 Mad. 76. In a later case the 
Bomliay High Court has considered all the mlings and come to the in- 
clusion that wliei’C the members of a family are entitled to religious office 
(right to perform worship in a temple), one member of the family can 
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o. — s.: 

i°or‘^8nTfaTOur of the original grantor or his heirs-Hoglmnw), v. 
?^r:elTff”on,. 529 (533), A.I.K. 1923 Bom 358. 

A nah or tiim of worship is not transferable' except by custom— 
MohmLja V. Haridas, 42 Cal 455. mere by custom a right to perform 
nnfa bv Lms is conferred on Bralimins only, the transfer of such a right 
K non sXn is not ..M-Jagdeo v. Ram Sara., AXR 1927 Pat. 7 
In a subsequent case where there %vas an alienation of a paja or turn of 
worships 011 I 7 , apart from tire debutter land, mid evidence was adduced of 
instances of ah’enation along with the debutter land, the Calcutta High 
Court held that no custom of alienating the pala apart from the debutter 
land was established — Nitya Gopal v. Nflui Lai, 4( Cal. 990. 


The oflSce of a ma/ia brahman who oiBciates at the funerals of Hin- 
dus, or of a brit acharje, is a right to perfoim personal sendee and as 
such is inalienable — Durga v. Shambhu, 41 All. 656. But a Maha Bm/i- 
man is entitled to mortgage his right to offerings receivable by him in his 
professional capadtj ' — Sitkh La] v. Bisfiambbar, 39 All. 196. 


52. P» Eh* of pre-emption: — Tlie Mahomedan law of pre-emption 
has long been judicially recognized as e.xisting among Hindus 
in Bihar— Jadii v, Janfei, 39 Cal. 915 (P. C.). Tlie right of pre- 
emption is a purely persnoal ri^it which cannot be transferr- 
ed to any one except tlie owner of the property affected there- 
by— V. Sakharam, 36 Bom. 139; Rajjo v. Lalman, o All. 
180 (183). Hie pre-emptional property, and not the decree can be trans- 
ferred — ^Rom Sahai v. Gaya, 7 AU. 107 (111). But where a person has 
obtained a conditional decree for pre-emption, he can mortgage his rights 
under the decree to a stranger to raise ^ds to pay the purchase money 
— Bela Bibi v. Akbar AU, 24 All. 119, 


A right of pre-emption does not exist independently of its 
exercise so as to invalidate transactions which take place in defi- 
ance of it— Madho Singh v. Skinner, A,LR. 1941 Lah. 433 (F.B.) at p. 
436, ^ P.L.R 581. Under Or. 20, r. 14, C. P. Code a claim to pre-emp- 
on, if decreed, becomes effective only when the money is paid into 
Court and the vendee is entitled to the rents and profits so long as die 

— ibid; se.e also Deonandan v. Ramdhari, 
SOi Md. Akram v. Md. Azim, 4 Lah. 187, A.I.R. 

with^T^nrL^^ ^ favour of a person possessing equal rights 

rvalSlEKL^' oiihe pre emV's suit, 

Jal AIR 1030 T it '> ^ee also Moolchand v. Ganga 

loses his nVlif- nf nwnseif m a joint purchase a stranger, he 

onm share of the pur ^ 

suit removes the defect by^purLari„r\h? the 

emptor cannot succeed irres^^cKyr of S! 

acquisition has taken ntnoo ^ that the subsequent 

9 mon J« Men piece after the period of lindtation-AB Moln^mimd 
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V. Mohammad Din, A.I.R. 1941 Lah. 444 (F.B.) at pp 446 447 43 
P,L.R. 566. ir'i/- » . 

53. Clause (dd) ^Right to receive maintenance : — A right to receive 
maintenance, which originally fell under clause (d) of this section (inter- 
est in property restricted to personal enjoyment) has now been specially 
provided for by the new clause (dd), and has been declared to be 
inalienable. 

In some circumstances an allowance may be paid in lieu of main- 
tenance and in others the person entitled to maintenance gives up that 
right in consideration of a promise to pay an allowance. Tliis distinction 
should always be borne in mind-JMflhfoub AU v. Mohammad, A.I.R. 
1944 All. 212, I.L.R. 1944 All. 299. See also Nageshwccr v. Chhoiey Lai, 
A.I.R. 1944 All. 91, I.L.R. 1944 All. 216. Wliere the trustees under a will 
were not under any obligation to maintain R, no question of a right to 
future maintenance arose. Tlie allowance was an annuity like any 
other and was transferable, ibid. 

Since under cl. (dd) a right to future maintenance in whatsoever 
manner arising, secured or determined, cannot be transfened, it is 
immaterial whether the right was acquired under a deed for the first 
time or not— Ashfaq Md. v. blazir Bamt, A.I.R. 1942 Oudlr 410. A riglit 
to future maintenance, in order to be non-attachable under sec. 60 (1) 
(n), C. P. Code and non-transferable mider the present clause should be 
personal as distinguished from heritable, ibid. A heritable khorposh 
grant to appropriate the income of certain villages by way of mainten- 
ance was given by a proprietor of an impartible raj to die ancestor of 
the judgment-debetor : held that in the absence of proof of any special 
custom in the family, it was a case of an assignment of property in lieu 
of maintenance, and tlierefore cl. (dd) did not apply — Ratn Prasad v. 
Motiram, A.I.R. 1947 Pat. 404, 25 Pat. 705. 

A right to future maintenance cannot be transferred — Bala Prasad 
V. Ajodhya Prasad, A.I.R. 1952 Pat. 78. The right of maintenance 
which a Hindu widow has out of lands which belonged to her husband 
and has devolved on her son, is a purely personal right and cannot be 
transferred — Bhyrub v. Nabo Chtmder, 5 W.R. 111. The husbands duty 
of maintaining his wife is one which he camiot owe to another. Her 
right as against him is one that she cannot transfer to anotlier — Narba- 
dabai v. Mahadeo, 5 Bom. 99. A right to receive future, maintenance 
can neitlier be attached in execution of a decree nor transferred 
under clause (d) or (/i) — Palikandy v. Krishnan Nair, 40 Mad. 302 (307). 
Where a widow who had succeeded as heir to the property of her 
husband by a registered deed surrendered her life-interest in the pro- 
perly to the nearest revereioner, who in return agi'eed to maintain her, 
held that the right to maintenance thus conferred on the widow was 
purely personal’ to her within clause (d) and was not transferable • 
Subraya v. Krishna, A.I.R. 1924 Mad. 22. Similarly where a Mahomedan 
transferred the whole of his propeity to his daughter for a certain sum, 
the daughter entering into an agreement undertaking to pay a certain 
sum annually to the father, as long as he lived, it was held that the ri|ght to 
receive it was not assignable — Bibi Haliman v. Bibi Umadattmmssa, 
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fa a'Sf fTarioaSny 

rfafo "S”«verad by sec 8 W f f 
(n) C P C.—Zaliiriiddm v. Chakkey Lai, A.I.R. 1952 All. 662. In 
-ilso it has been held that alimony gi-anted to a separated wife 
4 tl896] Prob. 222 But 

where in disdiaifee of the obligation a maintenance-gront is made to 
the widow, tliere can be no prohibition against the transfei of the 
grant ; and if in the grant there is any stipulation restraining alienation, 
such stipuhition is void under sec. 10— Singfli v. Baji Rao, 14 C.P.L.R. 
114. Ram Chandra v. Gopianth, 29 I.C. 251 (Cal.J. Property panted in 
lieu of a right to maintenance may be transferred, for the period of the 
limited interest, in tlie absence of any restriction of alienation in the deed 
of grant — Balkrishna v. Paij Singh, A.I.R. 1930 All. 593 (594 ) ; Dhup 
Nath V. Ram Charitra, A,1.R. 1932 All. Kamal Cfnmder v, Shushilabala, 
A.I.R. 1938 Gal. 405. 


It was held prior to the insertion of this clause, that an annuity by 
way of maintenance charged upon the estate was alienable whether by 
voluntary or involuntary transfer — Murlidiiar v. Mulchand, 52 I.C. 953 
(Nag.) ; Ra/at Kamini v. Satyaniraiijan, 23 C.W.N. 824. So also, where the 
claim of maintenance based on an agreement merged in a decree, 
the riglit under tlie decree was held to be assignable — Asad All v. Haider 
Ah, 38 Cal. 13 : Raja of Kalahasti v. Venkatappa, A.I.R. 1928 Mad. 713 ; 
Seshappa v. C/iandayya, 37 M.L.J. 4Ct2j Amapurni v. Sioaminatha, 34 
Mad. 7 (9), 6 I.C. 439. But these cases are no longer good law in view of 
clause (dd) wliich expressly prohibits the alienation of a right to main- 
tenance, in whatsoever manner arising, secured or determined. 


There is however a distinction between a maintenance allowance 
and an annuity. Whether an allowance is the one or the other depends 
upon the facts of each cess—Aniruddh v. Official Receiver, A.I.R. 1942 
Cal. 241, 74 C.L.J. 528 ,• see also Svbraya v. Krishna, 46 Mad. 659 (F.B.), 
46 M.L.J. 533, A.I.R. 1924 Mad. 22; Altap Begam v. Brij Narain, 
A.I.R. 1929 AH, 281, 1929 A.L.J. 367, 51 All. 612. Wliere the testator had 
vast properties and he practically disinherited his son giving iiim only 
so much as was necessary for his maintenance, held, that it was a main- 
tenance grant and the moneys not accrued due could not be transfer- 
red— tAniruddh V. Official Receiver, supra at p. 243. 


maintenance as contemplated by die Legislature in 
nf tliP ^ personal right for maintenance or personal enjoyment 

" heritable interest in lapd- 
rf a ffin£ (421-22), 167 I.C. 52. Tiie right 

uLnA "'^‘"tenance out of her husband’s estate 

S'r™’ 

l.“rwj * “i " co^rcener, the data doe, not survive to 

A.I.R. Mad. 202, dSr?MtT*M4'°*”K 

decree in a suit for nartitfni whereby a jireliminary 

three defendSs oL of ^ mainUance of 

tendants, one of whom is the moUier of the other two, mainten- 
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ance arrears due to the motlier can be claimed by the t^vo sons after 
the death of the motlier because they are claiming not any future right 
to maintenance but arrears of maintenance tliat had already accrued 
due— D7?<rn Pala v. Krishna Cheffiar, A j.R. 1955 Mad. 165. 

Where a settlor creates a tinst of his property, but resen^es some 
interest in the irroperty as allowance to himself, such allowance does not 
fall under clause (d) or (dd) and is alienable — Rajamier v. Subrama- 
nian, A.I.R. 1928 Mad. 1201. 

Babuana land or jjroperty granted by the Maharaja of Durbhanga 
to junior members of the Raj family to be enjoyed by tliem in lieu of 
money maintenance is alienable by custom, subject to the proprietary 
right of the grantor and to his ultimate claim as reversioner, on extinc- 
tion of the grantee’s descendants in the male line — Rameshtoar v. Jiben- 
dar, 32 Cal. 683 ; Ramachandra v. Mvdeshwar, 33 Cal. 1158 (1161) ; 
Durgadut v. Rameshioar, 36 Cal. 943 (P.C.). 

Arrears of maintenance •. — ^Arrears of maintenance which have acc- 
rued due can' be assigned — Seshappa v. Chandat/ija, 37 M.L.J, 402 ; Asad 
AH V. Haidar Ali. 38 Cal. 13 ; Bibi Haliman v. Bibi Umadatunnissa, A.I.R. 
1939 Pat. 506 (508) ; Province of Orissa v. Venkata Rangamma, A.I.R. 1950 
Or. 220. I 

RigJjt of residence : — Tlie right of residence is intimately coimected 
with tlie right of maintenance and follows die same rule. It is neidier 
capable of voluntary transfer, nor can it be attached and sold in execu- 
tion of a money decree—Nanak Chand v. Kishen Chand, I P,L.R. 
209. 

Creditor's right to have a receiver appointed : — ^In Lai Rafindra v, 
Sundar Bibi, A.I.R. 1925 P.C. 176, their Lordships of the Judicial" Com- 
mittee has held that the right of maintenance granted by one brother 
to another by a compromise decree is not saleable in execution of a 
decree obtained by a creditor, who can, however, apply for the appoint- 
ment of a receiver with authority to realise the rents and profits 
and pay out a sufficient sum out of the same for tlie maintenance of 
the judgment-debtor and apply the balance, if any, to the liquidation of 
the decretal dues. 

Wliere a plaintiff suing as a pauper obtains a charge decree for 
maintenance, a receiver may be appointed at the instance of the Govern- 
ment to recover the court-fee leaving adequate pro^'ision for the plain- 
tiff — Province of Orissa v. Venkata Rangamma, supra. 

54. Service tenures ; — A ghatwali tenure is inalienable because its 
income must remain unimpaired to enable each succeeding ghatwal to 
discharge efficiently his duty of guarding the land against the invasion 
of hillmen and others — Narain v. Badi Roy, 29 Cal. 227 (229). A ghat- 
wali tenure is inalienable in the absence of proof of local custom 
Narayan v, Satya Niranjan, 51 I. A. 37, A.I.R. (1924) P.C. 183; Puma 
V. Soudamini, 28 C,L.J. 283 ; Nilmoni v. Bakranath, 9 Cal 187 (P.C.). 
On this principle, the attachment of the future rents and profits that may 
become due to a ghatwal, in execution of a decree against him, is pro- 
hibited— Kmjari v. Han Ram, 28 Cal. 483 (485). A ghatwali tenure, 
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b^r^shod-BoMiSirStaraff V. Motel- A^oih Deo, A.I.B. 1925 
Pi I- ^4B (services commuted by money payment); Appayasami Nate- 
Z'v Mm^Z^oderi CO./48 lA. 100, A.I.R. 1922 P.C. 154 (Miltoy 

service abolished). 

Inam lands granted to a person on condition tbat he wiU perfom 
sicastivachakam service in a temple and that he and his family should 
eniov the inam so long as they perform the service are not transferable, 
Because if the inamdar is allowed to transfer the mam he would be 
without any means to support himself and to perform the services of 
the temple — Anjaneyulu v. Sri Venugopala, 45 Mad. 620, A.I.R. 1922 
Mad. 197, 70 I.C. 466, 42 M.L.J. 477. A chowkidar in Bengal holding 
chakran lands can induct a tenant who may acquire a ri^t of occupancy 
in the lands, wliich wall not be affected even if the lands are resumed 
by the Government— .Ram Kumar v. Ram Nawaj 31 Cal. 1021, 8 C.W.N. 
860. 

56. Clanse (e)— Mere right to sue Cf. clause (e) of section 60 (1), 
C. P. Code, under which a mere right to sue for damages is not 
attachable. 


A riglit to sue is not transferable. Consequently, tlie sale of a right 
to sue for immoveable properly does not confer on the vendee any 
title to immoveable property, and the vendee cannot sue for possession — 
Nazir Hassan v. Mutinuzzaman, 11 O.L.J. 672, A.I.R. 1925 Oudh 299 
(300). “How can there be”, as observed by tlie Privy Council, “any 
such transfer, actual or constructive, upon a contract under which the 
\'endor sells that of which he has not possession and to which he may 
never establish a title”— Perhlad Sein v. Rajendra, 12 M.I.A 2-92 (307). 
But the transfer of a property winch is the subject-matter of a litigation 
IS not a transfer of a mere right to sue, although tlie transfer necessarily 
carries wth it tlie right to sue—Khudiram v. Shommth, A.I.R. 1933 
Cal. 454. When a manager of a joint family property alienates the 
property for himself and his minor brother, the alienee is entitled to 
sue, as it is not a transfer of a mere right to sue— Hanmanfappo- v. Dan- 
dappa, A.I.R. 1934 Bom. 234 ; Pethu v. Kandswami, A.I.R. 1950 Mad. 560. 


When a minors property is sold by his natural guardian witliout 
legal necessity and the purchaser goes into possession and is still in pos- 
session, all the interest which the minor possesses in the property is a 
mere right to sue to have the sale set aside and a transfer of such a 
A TU clause— Man Mohan v. Bidhu Bhusan, 

^ Madras High Court has 

but his in^prp<!^ " cx-minor transfers not a mere right to sue 

Ihe tnnsfpT hv ^ thougli a suit may be necessary to avoid 

rL r possession of the property 

from the ahenee-Palumappfl y. Naliappa, A.I.R. 1951 M?d 817 It S 

however be pointed out that in the Calcutta oace fho •' » ’ ^ 

was sold hv Eic j. '-’^icutta case the minors property 

Madr. Hi, 5 Court tes bee/ ac/ep/ZCthnu^ta ai'S^rtlnt 
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Nagabhushana Rao v. K. Gowramma, (1968) 2 An. W.R. 57 and also by 
the Patna High Court in Sadhu Saran v. Sheo Prasad, A.I.R. 1959 Pat, 
278. ^’niere an ex-minor, instead of cliallenging within 3 years of his 
attaining majority alienation of property made during his minority by 
his guardian, transfers the property to a third person after expiry of 
the said period of 3 years, the transfer is of nothing more than a mere 
right to sue and therefore without eSedt—Natha v. Thahtr, A.I.R. 1939 
Oudh 122, 1939 O.W.N. 241, 180 I.C. 329. 

An action for damages in tort is not transferable and an owner 
cannot bring an action for damages in tort for trespass committed on 
the premises, before he becomes the owner thereof — Sri Sri Isicar Gopal 
Jew V. Globe Theatres, Ltd., A.I.R. 1947 Cal. 200. But the purchaser 
of immoveable property in the possession of a trespasser can sue for 
mesne profits that accrued due before his purchase — ^see the cases noted 
in tlie last paragraph. A mere right to sue for damages for injury 
caused by a wrongful act, such as a wrongful attachment of moveable 
property in execution of a decree, is not transferable — Pragi Lall v. 
Fateh Chand, 5 All. 207 ; Parma Salt v. United Provinces, A.I.R. 1939 
Oudh 196. 

A right to recover mesne profits is a mere right to sue and is not 
transferable — Durga v. Kailash, 2 •C.W.N. 43 ; Seetamma v. Venkatara- 
manatjya, 38 Mad. 308 ; Jai Naratjan v. Kishim Dtitta, A.I R. 1924 Pat. 
551 ; Diatjadarti v. Arigaptidi, A.I.R, 1927 Mad. 817 ; Shyatn Chand v. 
Land Mortgage Bank. 9 Cal. 695; Parma Sah v. United Provinces, 
supra j Thoma v. Gocindahtrup, A.I.R. 1951 Tr.-Coch, 180 j Bhag Singh 
V. Dan Singh, 69 Pun. L.R. 759. 

But where the property itself is sold together with the mesne profits, 
the transfer is valid. An assignment of a mere right to sue does not 
convey anj'^ property, e.g., if a person out of possession of immoveable 
property makes an assignment to tire effect that the assignee would have 
a risrht to sue, without conveying any interest in the property, the assignee 
would not be entitled to maintain anv suit for tire recovery of the pro- 
rrerty. But it would be otherwise if the property itself is transferred — 
Monmatha v. Matildl, A.I.R. 1929 Cal. 719 ; Gcmga Din v. Piyare, A.I.R. 
1929 All. 63 ; Shankarappa v. KJiatitmbi, A.I.R. 1932 Bom. 478 ; Siisai 
V. Ramasioami, A.I.R. 1933 Mad. 710; Thoma v. Govindakimip, supra : 
Muralidhar v. Rupsndra, A.I.R. 1953 Cal. 321. Wlrere the properties of 
.A Company are tran.sferred to C Co. during the pendency of a suit by A 
Company for damages or a breach of contact, C Company can proceed 
with the suit on substitution — New Central Jute Mills Co. Ltd. v. Rivers 
Steam Navigation Co. Ltd.. A.I.R. 1959 -Cal. 352. "Where the right of 
action was not a bare right but was incident or subsidiary to a right in 
property, an assignment of the right of action was permissible, and did 
not savour of champerty or maintenance” — per Scrutton, L.J., in Ellis 
V, Torrington, [1920] 1 K.B. 399 (411). The distinction, however, was 
not noticed in Seetamma v. Venkataramanayya, 38 Mad. 308, which was 
a suit for recovery of property as well as mesne profits. A transfer of 
the right to recover profits which arose out of the land along wth the 
transfer of the land itself is not hit by sec. 6 (e) — Gangarajii v. Gopala 
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KriMa^urtK A-LR- " 

Rivers Steam lHavigation Co., (1957) 100 C.L.J. (U. 

Similarly where the plaintiff purchased a tank and along with die 
vended right to sue the defendant, o>vner of the subjacent colliery, for 
suLStnee of the tank held tliat what was purchased was not 
to sue but a property wdi an incidental remedy to recover 
images for subsidence—Zagannath v. 

ri R.^1929 Pat. 245 (Ml), 120 LC. 626; Radha Qoomda v. KJ^as Dhar- 

mahand Colliery, A.I.R. 1^3 Pat. 160. j. r n « 

SVliere certain property iras entrusted to an agent for coUecton 
of the rents and profits, and the agent fails to pay balance due after 
rendering accounts, die claim of the principal is in essence a claim for 
property. Wliere such a claim is assigned, it is an assignment of 
property in the hands of the agent and not an assignment of a mere 
right to sue— Sheikh Muhammad v. Bathummal, A.I.H. 1948 Mad. 458. 

The right to recover an ascertained and definite debt is not a mere 
riglit to sue and is transferable. It is an actionable claim. Tlie prin- 
ciple is, tliat if a certain sum of money is due from any person, that 
sum is recoverable on assignment; the right to recover die money is 
not a mere ri^t to sue and the transfer of such a right does not offend 
against section 6 (e) of the T. P. Act. But if that sum is to be ascertain- 
ed only on taking accounts it might be that the right to take the 
accounts is not assignable — Ramaseshiah v. Ramiah) A.I.H. 1926 Mad. 
417, foUoM'ing Svbhadramma v. Venkatapati, A.I.R. 1924 P.C. 182. 
As regards actionable claims see Manmatha, v. Hedait Ali, A.I.R. 1932 
P.C. 32; Baijnatli v. Parmeshwari, A.I.R. 1934 Oudh 240; Nagappa v. 
Badridas, A.I.R. 1930 Bom. 409; Muthu v. Achu, A.I.R. 1934 Mad. 461. 
But the assignee of a debt, so far as the claim to interest due before 
the date of assignment is concerned, purchases a mere right to sue which 
is not transferable under this clause — Baijnath v. Parmeshtvari, supra. 
Cl. (e) must be read in conj’unction with sec. 130 and sec. 3. Tlie defini- 
tion of actionable claim’ has been extended to include such equitable 
choses in action as debts or beneficial interests in moveable property, 
whether existent, accruing, conditional or contingent. A 'debt’ is an 
obligation to pay a liquidated or certain sum of money — Tikam Singh v. 
Bhala Nath, A.I.R. 1937 Ali. 470 (471-72). Where a sale is set aside, a 
contract to repay tire purcliase-money is an implied term of the conti-act ' 
of sale. The nght of the vendee to claim an enforcement of this con- 
^ actionable claim and is therefore clearly assignable. Chinna- 

A.I.R 1924 Mad. 209. An assignment 
fJr o remedies not being a trans- 

Vasudev^M^r^’^ insurer to sue in his own name — 

See also 't- Insurance Co., A.I.R. 1965 Mad. 159. 

oee also Vmon of Indw v. Alhance Assurance Co. Lid., 66 CW.N. 419. 

the SSL'^of” assignment of a suit which has been filed for 

to or in tort. It is 

he may obtain under^the d^CTee to bt 

V. Abdul Halim, A.I.R. 1941 Mad 380 suit—Rajamanickam _ 

Ktimari, A.I.R. I 9.89 Cal -r i- j Pirrna Chandra v. Barna 

ia.39 Cal. 715. But this does not give the assignee of 
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tlie fruits of tlie action the ri^it to interfere in the preceedings in the 
acMon—Rajamanickam v. Abdul Halim, supra. 

The words "riglit to sue” not only refer to rights to damages arising 
out of torts, but also include rights arising out of contracts. Tlius, a 
right to sue the gomasta (agent) for accounts (wliich is a right ex con- 
tractu) falls under this clause and is unassignable — Kshetra Mohan v. 
Biswa Nath, A.I.R. 1924 Cal. 1047 ; Kalusa v. Madhorao, A.I.R. 1926 Nag. 
357. (Contra — Churamoni v. Rajendra, 42 I.C. 390). The right of a person to 
recover damages (whether liquidated or unliquidated) for the breacli of 
a contract is a right to sue within the meaning of tliis section and is 
not capable of being transfeiTed — Janglimal v. Pioneer Flour MUIs, 106 
P.R. 1914, 27 I.C. 115 ; Abu Muhammad v. S. C. Chunder, 36 Cal. 345 ; 
Jewan Ram v. Ratan Chand, A.I.R. 1921 Cal. 795 ; Hira Chand v. Nem 
Chand, A.I.R. 1923 Bom. 403; Yadaoendra v. Srinivasa, A.I.R. 1925 Mad. 
62 ; Gopala v. Ramaswami, 21 M.L.J. 153, 22 M.L.J. 207 ; Ghiman Mai v. 
Ganesh, A.I.R. 1951 Raj. 187. Moti Lai v. Radhey Lai, A.I.R. 1933 All. 
642, (646, 647) ; Shahrukh v. Sheo Prasad, 41 I.C. 435 ; Nakhela v. Kokaya 
A.I.R. 1923 Nag. 67 (68) ; Gerimal v. Raghunath, A.I.R. 1921 Sind 59 ; Mt. 
Potori V. Shiva, A.I.R. 1935 Nag. 2. But see Bans Gopal v. P. K. Banerje, 
A.I.R. 1949 All. 433. It has been held in this case tliat where the Official 
Receiver has become entitled to the benefits of a contract between the 
insolvent and another person, the right to sue for damages for breach of 
the contract in his hands will not be a mere right to sue for damages. 
An executory contract for the future sale of immoveable property is, how- 
ever, not a mere right to sue, although a right to sue is involved in it on 
breach of its conditions. But where at die time of execution of the 
assignment deed by the vendee, the assignor is aware that the contract 
was incapable of execution, what he assigns is not an executory contract, 
but a claim in respect of coihpensation for breach thereof and hence a 
mere right to sue — Punjaram v. Hariso, A.I.R. 1934 Nag. 268. Tlie benefit 
of a contract, that is, the beneficial right or interest of a party under tlie 
contract and tlie right to sue to recover the benefits created thereby are, 
however, assignable provided that, (a) the benefit is not coupled with 
any liability or obligation that the assignor is bound to discharge, and (b) 
that the contract has not been induced by personal qualifications or con- 
siderations as regards the jiarties to it — Nathu v. Hansraj, 9 Bom. L.R. 
114; Jaffer v. Budge-Budge Jute Mills Co., 33 Cal. 702. See also Bha- 
bhootmal v. Moolchand, A.I.R. 1943 Nag. 266. Tlie right of the mortgagor 
to sue the mortgagee for the balance of the consideration which has not 
been paid by the mortgagee is a right to obtain damages for breach of 
the agreement to lend money, and is a right to sue ivithin the meaning of 
this clause, such a riglit cannot be assigned and the transferee of the right 
cannot sue the mortgagee for the money — Yadavendra v. Srinivasa, A.I.R. 
1925 Mad. 62. But where A, after mortgaging his property to B, subse- 
quently sells it to C, who retains part of the purchase money for payment 
of B’s mortgage but does not pay it, A has a charge on the property until 
the amount is paid, and his right to recover the unpaid purchase money 
from C is not a mere right to sue, but is assignable at \aw~Natlm Mali 
V. Bansaji, A.I.R. 1931 Nag. 89 (90). But in a later case of tlie same Hi^i 
Court where die mortgagee accepted the hability to pay off the 
mortgagor’s creditors as part of the consideration for the mortgage but 


11 
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r j .n it was held tliat the mortgagee committed a breach of 

Sf Leement the mortgagor which gave rise to a n^t to claim 

his aoTeemem w entitled to recover the sum 

treated as an actionable claim — 

A 


cannot be transferred-AZm/ Begum v. Bn; Ncmm, ^I.R. 1929 All 

981 (285) But it has recently been held by the Patna High Court 
diat a right of maintenance in a definite sum of money cannot be a 
mere right to sue. It may not be attachable under cl. (n) to sec. 60 (1 , 
C. P. C but that is not sufficient to bring it witlnn cl. <e), for it will, 
in ease of breadi, support a suit for a debt and not foi damages 
Sf. aLIiS V. Jiul Aziz, A.I.R. 1936 Pat. 527, 165 LC. 298. A 
right to recover damages from the purchaser for breach of contract to 
purchase goods is not an actionable claim but a right to sue, and can- 
not be transferred — Hifc Cliond v. Neni Chond, A.I.R. 1923 Bom. 
■403. But the right to recover earnest money paid under a broken 
contract is not a mere right to sue. It is a claim for an ascertained 
amount and can be transferred as an actionable claim — Chiman Mai v. 
Ganesh, A.I.R. 1952 Raj. 187. A claim to recover damages from an 
agent for negligence in collecting rents (whether the claim is viewed 
as one for compensation for breach of contract or as one founded on 
tort) is a mere rijght to sue and cannot be transfeired — Varahata- 
stvami v. Rama Chandra, 38 Mad. 138. A claim to damages for use 
and occupation from a tenant continuing on the land after the exjiira- 
tion of die lease widiout the landlords consent, is a mere right to sue 
for damages and is not transferable — Govindaswami v. Ramastvami, 
30 M.L.J. 492, (reversing on appeal Gooindasivami v. Ranraswami, 31 
LC. 604). Wiere a person sues not for recovery of the actual crops, 
but for compensation for wrongful appropriation of tlie crops by tlie 
defendant in violation of an agreement, the suit is professedly one for 
damages resulting from breach of contract. Such a right of action is 
jiurely personal and incapable of assignment or attachment — Liladhar 
V. Nago, A.I.R. 1933 Nag. 6 (9). A contract of service, being a personal 
contract, is not assignable before breach, as tlie trasnfer would be of a 
mere right to sue— Karam KJian v. Dangiishti, 47 LC. 902 (Nag). 

Sales by an Official Assignee of lands in possession of alienees from 

an insolvent as being part of the insolvent’s estate are in substance, if 

inn more than sales of the right to litigate, and assum- 

Pmnprkr ^ come 'witoi tile prohibition in die Transfer of 

to th^ cam transfer of a mere right to sue, they are open 

Unoam v strongly to be deprecated — Chocka- 

iingam v. Seefhat Ache, A.I.R. 1927 P.C. 252. 


attachmertL^then Sd f 

mere right to Sue—Tapcnnnt^ ^ m viitue of the attachment is a 
S ue Jagonnath v. Jamnaballabh, A.I.R. 1939 Nag. 97. 

for in a partition^iT'not Rai^ulently omitted to be accounted 

party Z acSSi*!?” P™’ 

ii-s to the amount to be recovered, 


claim. Neither a mere uncertainty 


nor the fact tliat it may be neces- 
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sary to look into the accounts settled makes the right a mere right to 
sae—Ramiah v. Rukmani, 24 M.L.J. SIS, 18 I.C. 138. A right to 
recover past profits of a partnership on taking accounts is not a mere 
right to sue but is an actionable claim, and is transferable — Shrinath 
V. KanhaiyaJal, A.I.R. 1924 Nag. 145. A right to reconveyance of land 
is property and not a mere right to sue, and can be attached and sold 
in execution — Narasingerji v. Pamganti, A.I.R. 1921 Mad. 498. A 
right to contribution is not a mere right to sue for damages and is 
assignable— v. DeUvangam^n^ A.I.R. 1922 Mlad 397'. 
^^le^e tlie vendee in a contract of sale of land transfers liis rights under 
die contract, die transfer is not a mere right to sue, aWiough a right to 
sue is involved in it on breach of its conditions. The transfer is there- 
fore not invalid under this clause — Akhtar Beg v. Haq Netmz, A.I.R. 
1924 Lah. 709 (711) ; Venkatestoara v. Raman, 3 L.W. 435 (439), 33 I.C. 
696 ; Venkateswara v. Raman, 3 L.W. 435, 33 I.C. 696. Where the 
mortgagor left with tlie mortgagee a portion of the consideration money, 
witli tlie understanding that the same should be paid to him whenever 
he so required, and subsequently the mortgagor assigned his rights 
regarding the same held that what was transferred was a mere right 
to sue which is non-transferable under this clause — Indar v. Raghubir, 
A.I.R. 1930 Oudh 88. A tiansfer of the share of the profits of a village 
which have at die time actually accrued due, is an assignment of a debt 
and not of a right to sue, and is therefore not bad in law, although 
the transfer of a right to sue is a necessary incident of the transaction — 
Bharat Singh v. Binda, 6 O.L.J. 398, 47 I.C. 634; Girdhmi v. Ahmad 
Mirza Beg, 23 O.C. 384, 60 I.C. ®9 (691), Tlie transfer of a share 
in a iiartnershiiJ is not a transfer of a mere right to sue and is valid — 
Vishindas v. Thawerdas, A.I.R. 1925 Sind 18. Where a lessee under 
the mortgagor in violation of his agreement to pay the Government 
dues or to jiay damages in case of default makes default in paying 
Government dues and tlie mortgagee in execution of his previous 
mortgage decree purchases the mortgaged propeity and clears the 
Government dues in arrears, he can recover the amount so paid from 
the lessee — Mnnmatha v. Sheikh Hedait, A.I.R. 1932 P.C. 32. If the 
consignee of goods carried by a Railway, after getting compensation 
from the insurer on account of short delivery, assigns his rights 
against the Railway to the insurer the assignment is not hit by sec. 6 
(e) — Union of India v. Alliance Assurance Co., Ltd., A.I.R. 1964 
Cal. 31.’ 

A present right under a settlement to enjoy the income of the pro- 
perty divided among heirs can be transferred by the beneficiary — Ma 
Yait V. Mahomed Ebrahim, A.I.R. 1927 Rang. 165. 

Where the right to sue has merged in a decree, the right under 
the deci-ee is assignable. Thus, where a claim for mesne profits has 
merged in a judgment before assignment, the right under the judgment 
can be transferred, although the original cause of action was not trans- 
ferable — Prasanna v. Ashntosh, 18 C.W.N. 450, 20 I.C. 685; Venkata- 
rama v. Ramaswami, 44 Mad. .539 (543) ; Hari Prasad v, Kodo Marya, 
1 P.L.J. 427, 37 I.C. 998. 

A right to take accounts and to recover sudi sums as may be 
found due is not assignable, being a mere right to sue within the mean- 
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of cl (e)—Hakam v. Naranjin, AJ.Il. 1937 Lali. 934. In qommis- 
'sion agency Qore an agent can claim an indemnity he has a duty to 
account The right of the principal to ask for accounts cannot be assign- 
eSafcM v! A,I.R. »38 Cal. 377, But where the 

income from the Jagir has been received by ilie certificate holder, 
the other sharers can validly assign their right to take accounts of their 
share in the income of the Jagir—Ajijoddin v. Jaiwant, A.I.R. 1953 
Nag. 355. A partner’s right to .sue for an account of a dissolved part- 
nership has, however, been held to be moveable property and such ii 
right is not a mere right to sue and can be assigned as an actionable 
claim — Tliakurdas v. Vishindas, A.I.R. 1925 Sind 72, 79 I.C. 384. 


Where pending an appeal by the plaintiff in a suit for dissolution 
of partnership and accounts the appellant transferred by will lier share 
in the rice mill with all its assets and liabilities and tlie right to con- 
tinue the appeal and enjoy all the profits arising tljerefrom what is 
transferred is not a mere right to sue but a tangible interest in the 
partnership — Srinivoso v. Abroham, .\.I,R. 1950 Mad. 824. When a 
bank sues its employees on acts of misfeasance and it is thereafter 
taken over by another bank under a scheme settled by the Central 
Government the second bank can continue the suit — The Merchants 
Bank Ltd. v. Dharmasambartherni Ammal, A.I.R. 1966 Mad. 26. 


An assignee from the plaintiff can apply for a personal decree 
against the defendant under O. 34, r. 6, C. P. Code, Such assignment 
is not invalid by reason of tire present section — Shanmtigam v. Rfidhn 
Krishan, A.I.R. 1951 Mad. 628. A preliminary decree for accounts is 
not a mere right to sue and it can be sold by j)rivate negotiation 
though it may not be sold in execution — Jammula Venkaijya v. Kasi- 
reddi Narasimha Murthi, (1969) 1 An. W.R. 74. 

57. Clause (f) : — ^Public office : — ^If the office be not a public 
one in tlie strict sense it would be transferable, even though the dis- 
charge of its duties should be indirectly beneficial to the public— 7»i re 
Miratns, (1891) 1 Q.B,D. 594. 

The following public offices have been held to be non-transfer- 
able ; — 


V. Of ifltVi-iOU, 


(fl) Office of archaka in a temple — Yenkatrayar 
M.H.C.R. 32. 

paricimraka in a temple— Nams/m mu v. Anantha, 4 

380 "Slit in a temple-iKeyakc v. Yaddatil, 3 M.H.C.R. 

(d) Miras office in a temple— Ramflywami v. Ranga, 16 Mad. 146. 

^ tempI^St^bbarcy^rdu v. Kotayya, 15 

V MaJuira, or Shehait^Wahid 

Sai^Znd J 24 Cal. 88 ; Qirijanand v. 

Munshi Shahld^ir,^^ ’ Gobmd Kumar v. Debendra, 12 C.W.N. 98 ; 
Se SL 22 C.W.N. 996. See also 
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(g) OBce of Ghafwal—Narain v. Badi Roy, 29 Gal. 227. 

(h) 0£Bce of Karnam — Kvmarasami Pillai v. On, 20 Mad. 145. 

(0 Office of Chowkidar—Ram Kumar v. Ram Newaj, 31 Cal. 1021. 

When one member of a family in accordance with custom transfers 
his turn of worship the transaction is valid for the following reasons : 
(1) the office of worship is not a public office as it is capable of being 
divided whereas public office is indivisible ; (2) tlie transaction is 

valid under Hindu law; (3} tlie transaction is really not a transfer 
because the office is still retained by the family — Hartmappa v. Han- 
mantganda, A.I.R. 1948 Bom. 233. An office of worship in a temple, 
which is heritable and partible, is not a public office — Narayanam 
Seshacharyulu v. Narayanam Venkatacharyuhi, 1956 Andhra W.R. 1050. 

58. Salary of public officer : — ^The salary of a public officer is not 
h-aijsferable under tliis Act, although under clause (t) of sec. 60 (1) of the 
C. P. Code it is attachable under certain restrictions. 

Wliere the law assigns fees to an officer, it is for tlie purpose of 
upholding the dignity and performing properly the duties of that office, 
and die policy of the law will not allow the officer to bargain away those 
fees to the appointer or to any one else — Corporation of Liverpool v, 
Wright, 28 L.J.N.S. Ch. 868. 

For definition of “Public Officer” see C.P. Code, Sec. 2 (17). 

Salary : — ^Tlie word 'salary’ means the recompense or considera-i 
tion stipulated to be paid to a person periodically for sendees. 

Hie percentage allowance which a Idiot receives for collecting the 
assessments is not his salary — Raoji v. Sayajirav, 13 Bom. 673. 

Travelling allowances paid to public officers in excess of their fi.xed 
stipends are not salaries. Cf. clauses (/i) and (/) of sec. 60 (1), C. P. Code. 

A consent decree was passed irith a teitn that the 23biintiir might 
recover the amount from tlie salary of the defendant at Rs. 2 per 
month by attachment. Tlie defendant was a railway servant : Held, 
tlie contract was opposed to public policy and i^oid under this section — 
M. & S. M. Ry. V. Rupchand, A.I.R. 1950 Bom. 155. Where a younger 
brother, a university student, out of natural love and affection jiromises 
to pay his elder brother a specified sum based on liis monthly earning 
on his getting an employment, the promise is not hit by sec. 6 (f) — B. 
Ananthayya v. B. Svbba Rao, A.I.R. 1960 Mad. 188. 

59. Clause (g) : — ^Pensions ; — Under cl. (g) stipends allowed to 
military and cml pensioners of Government and political pensions cannot 
be transfered ; they are also exempt from attadiment under sec. 60 (1) (g) 
of the Code of Civil Procedure. Tliis section does not prohibit die assign- 
ment of a pension not gi-anted on political considerations, on account of 
past services or present infirmities or as a compassionate allowance. A 
grant of land revenue as such caimot be comprised in the term “pen- 
sion”. Such a grant may be a hereditary grant and partakes of die nature 
and character of fagir. Its h'abih’ty to resumption would be dependent 
upon die terms under which it was created and mion the will of die 
Sovereign power — Bhopal v. Shdlm, A.I.R. 1929 All. 781 (786-87), 
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noMl ALT 724. Wi™ a mimji grout of talded property had been 
(1929) A.L.J. p ^ to the pUiuitifl s Eiwuly, but subsequ- 

ma* by resumed md casli allowance was substituted there- 

ently the Brittsh Government, the cash allowance is 

of and iS recogmsrf by the Drt 

a substitutmn , n of the Pensions Act, 23 of 

allowance is not a pension winm hci. 

1071 ^Habibul Rahaman v. Abdul Hat, A.I.R. 1^26 All. >21 , Duni 
Cliand V. Gurmiikh, A.I.R. 1930 Lah. 816, 

Cause (g) follows section 12 of the Pensions Act (Act XXIII of 
1871) under which “aU assignments, agreements, orders, sales and 
securities of every kind made by the person entitled to any pension, 

pay or aUowance in respect of any money not payable at or 

before the making thereof, on account of any such pension, pay or 
allowance, or for jgiving or assigning any future interest therein, arc 


null and void". 

The word "pension” lias nowhere been defined in the Pensions 
Act. But the Bombay High Court has laid down that “pension” moans 
a periodical allowance or stipend granted not in respect of a right, pri- 
vilege, perquisite or office, but on account of past serwees or particular 
merits, or as compensation to delhroiied princes, their families and 
dependants — Secretary of State v. Khemcluiud, 4 Bom. 432 (436); 
Bhoopal V. Shiam, supra. 

A pension is a periodiail payment of money by Government to the 
pensioner— Lflchmt Norain v. Makund, 26 .\11. 617 ; Wasif Ah Mirza v. 
Kernani Industrial Bank, 35 C.W.N. 791 (794) (P.C.). Tlie rents of the 
properties granted by the Government to the Nawab of Murshidabad 
are not included in tlie term “pension,” because the Nawab draw.s the 
rents not as a pensioner, but as the oivner (though a limited owner) of 
tlie properties— Wasi/ All Mirza, supra. A land granted once for all in 
lieu of pension is not a pension, and a transfer of such land is not 
prohibited— BqZtuflni v. Secretary of State, 29 Bom. 480; Ganpat Rao 
V. Ananda Rao, 28 All. 104, 32 AH, 148 (P.C.) ; Anna Bibi v, Najm-ini' 
nissa, 31 AH. 382 ; Kumar Tinmalai v. Bangaru, 21 Mad. 310 ; Suhba- 
ratjtja Mudali v. Velayuda, 30 Mad. 1.53. But see Afma Ram v. Kehar, 
A.I.R. 1930 Lah. 904 (905), where it is said that a pension may take 
the form of an assignment of land revenue. 


A Zemiiidari burdened with the pajunnet of land revenue, grant- 
e as a reward for past sendee rendered to Goi'ernment, is not a 
pension and is therefore transferable— Lachwi Narain v. MalMiid 
~ annual giant by Government as compensation for 

tinn ^ pantee on account of improper resemp- 

8 C.W ^ pension— /i&fln Krihsna v, Sripati, 

the assecemp t- ' • Government after considerably raising 

assigned do not members of the family, the shares so 

le/ Tlie erant f pension— BflMina v. Gooind, 1902 A.W.N. 

sioLte' eJu^TuS r‘, 

aUowance imr1=> tn •>. ^ ‘ ^ which is an 

lo render police sendee d rem fbe country and 

A'. KJiemchand, 4 Bom. 432. ^ ^ pension— Secrefflny of State 
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Political Pensions : — An iiUowauce granted to a political prisoner 
detained under the provisions of the State Prisoner’s Regulation III of 
1818 is a political ijension, and cannot be transferred. The allowance 
granted to the ex-Maharaja of Panna who is interned under the above 
Regulation is a political pension even though the Government of India 
makes some arrangement with the Panna Durbar under which die 
latter pays the money into the Government Treasury to be paid to the 
ex-Maharaja — Satraji Dongorchand v. Madho Singh, 50 Mad. 711, 52 
M.L.J. 622, A.I.R. 1927 Mad. 04, 103 I.C. 339. A pension guaranteed 
payable by tlie Government of India by a treaty ndth another sovereign 
power is in the strictest sense a political pension. Thus an allownace so 
payable to one of the heirs of the King of Oudh who has inherited it is 
a political pension — Bishamhar v. Imdad Ali, 18 Cal. 216 (P.C.). The 
stipends allowed by the Government to the members of the Mysore 
family cannot be attached — Hazee Maham7nad v. Siwzada Mohammad, 
7 W.R. 169. Tlie character vif a political pension remains unclianged so 
long as it remains unpaid in the hands of the Government iiTespectivc 
of whether the beneficiary is alive or dead — Valia v. Anujani, 26 Mad. 
69. Pensions paydblc by a foreign State when receii'td In- a pensioner 
in India appeal to lie outside the scope al tin's clause — Bishambhar 
Nath V. Imdad Ali, 18 Cal. 216, 17 I.A. 181. 

60. Clause (h) : — “Opposed to the nature of (he interest” : — The 

transfer of a service inam by the inamdar is opposed to the nature of his 
interest in the piroperty. If he sells tlie property, he can no longer per- 
form the services — AnjaneytiJu v. Venugopala, 45 Mad. 620 (624), A.I.R. 
1922 Mad. 197, 70 I.C. 466. So also, ghatwali tenures are non-transfer- 
able. See Note 54, ante. The archakah'am service lands are not alien- 
able but the standing crops on such lands are transferable and liable 
to be attached and sold in execution — C. V. Kvtinnba Rao v. Govar- 
dlmnam, A.I.R. ■ 1957 Andh. Pra. 349. As to the validit}' of the lease 
of service inam lands the -indhra Pradesh High Court observed as 
follows : “, . . . a lease by itself will not attract s. 6 (h) . . . If under the 
lease a provision is made for pajonent of rent .... that is a valid tran- 
section .... If, on the other hand, all the rent ... is to go in reduc- 
tion of a premium received at that time of the granting of the lease. . 
. . , that would contravene . . . s 6 (h)”. — Siiryanarayana v. Venkata 
Snryanarayana, A.I.R. 1958 Andh. Pra. 286. 

61. Unlawful object or consideration ; — Section 24 of the Indian 
Contract Act enacts : — 

'"riie consideration or object of an agreement is lawful, unless it is 
forbidden by law; or is of such a nature fliat, if permitted, it would 
defeat the provisions of any law; or is fraudulent; or involves or 
implies injury to the person or property of anotlier; or the Court 
regards it as immoral, or opposed to public policy. 

In each of these cases the consideration or object of an agreement 
is said to be unlawful. Every a^eement of which the object or consi- 
deration is unlawful is void." 

This clause would be inapplicable where the object or die 
consideration for the transfer is not unlawful, .but the transfer 
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n- other ground— Dj» Narain v. Nageshar, 

% (FB) 1930 A.LJ 45, 122 I.C. 872, A.LR. 1930 

S Vlthmigh the words 4biect’ and ;^nsideration’ hje been 

a together, they are distinguishable. Tlie term object means 

Z ose or design. Tims, if tlie object of an assignment was to def^t 
i e provisions of the Insolvency Act in such a mailer as to prev^t the 
nropertv of the insolvent vesting in the Official Assgmee and thereby 
berimiiV available for distribution under the provisions of that A^ct, 
such an object is unlawful and die transfer is inoperative under this 
section although tlie transfer was supported by consideration— /flffar 
Bud<^e Budge Jute Milk, 33 Cal. 702 <709, 710) ; and on appeal 34 Cal. 
2S9; 'chimniram v. Shibendra, 16 C.L.J. 162, 14 I.C, 519. 


A contract may. be invalidated either by the illegality of the object 
or the consideration itself, or by the incapacity ol the piomisor to 
enter into such a contract. In cases of inherent illegality, it is some- 
times impossible to say whether the legal or the illegal portion of the 
consideration affcted tlie mind of die promisor most. But in cases of 
contrad: only paitly beyond the competence of the promisor, there is 
no good ground why die promisee who has paid good consideration 
should not be allowed to enforce diat part of the promise which the 
promisor was competent to make — Dip Narain v. Nagesicar, A.I.R. 1930 
.^1. 1 (3) (F.B.). 


62, Transfers forbidden by law : — ^There is a clear distinction 
between an agieement wdiich may be forbidden by law and one which 
is merely declared to be void. In the former case the Legislature 
penalises it or prohibits it. If a void agreement has been carried out 
and consideration has passed the promisor may not in equity be allow- 
ed to go back upon it nathout restoring the benefit which he has 
leceived. But if the promisee comes to Court to enforce it, he Would 
receive no help from a Court of law — Dip Narain v. Nageshioar, supra, 
at p. 3. A contract ivhich is ultra vires is not necessarily illegal. Tlius, 
a bank ivas allowed to sue to enforce a mortgage, although its memo- 
randum of association prohibited the bank to lend monev on mortgage 

^4/imed Saif v. Bank of Mysore, A.I.R. 1930 Mad. 512,' 53 Mad. 771, 
126 I.C. 614. 


Here tlie ‘law’ refers to some substantive law, and not to an 

— Hukum Chand v. Taharunnessa, 
"I Of n»inors property by the certificated 

Gu?Si?ns TnZr /^“oUon of the Court is voidable-Sec. 80, 

pereonal A hcense granted under the excise law is a 

We cZ ?)f conferred by the 

bIz sr 

the lease nf a fa™ -i ^ a person, who held 

contained a clause nr Vi'l oP^om at certain shops and whose lease 
t?oreiSredtranZ^t^"^^^^^^^ CoUectors sane- 

fte agre^ent ,vas 19 'b 

by to 

T S78 (8S0) (F.b 5. m„e ^ objecl oSlSLVtoTcila 
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rent than that allowed by the Calcutta Rent Act, the lease was void 
as it intended to defeat the provisions of that Act — Saleh Abraham v. 
Manekji, 50 Cal. 491, A.I.R. 1924 Cal. 57, 75 I.C. 521. 

If any portion of the consideration for a transfer is forbidden by 
law, tlie whole transfer should be set aside — Shenbaga.vadiammal v. 
Mupidathi Ammal, A.I.R. 1942 Mad. 720, (1942) 2 M.L.J. 364. 

Tliis clause applies to cases where the transfer is forbidden by 
statute, and not to cases where the restriction on alienation is imposed 
by an agreement of parties or decree of Court — Wazir Md. v. Har 
Prasad, 15 O.C. 67, 13 I.C. 613 (615). 

Fraudulent transfers : — See sec. 53 of this Act. 

63. Transfers with immoral object : — Where the landlord know- 
ingly let out his house to a prostitute to be used by her as a brothel, 
held that he could not recover rent — Goiirinath v. Madhumani, 18 W.R. 
445, 9 B.L.R. App. 37 ; Choga Lai v. Pujarl, 31 All. 58. If, how- 
ever, the landlord was ignorant of the fact that the prostitute took the 
house for iirostitution (and not for mere habitation), he could recover 
rent — Sultan v. iVani/, 22 P.R. 1877 ; Pirthi Mai v. Bhotgan, 2 P.R 
1898. Wliere a jierson mortgaged liis property in order to raise money 
for the purpose of getting his daugliters tau^it singing, held that the 
mortgage was not void, in as much as amongst die community of the 
Naickens to which the - mortgagor beloii^ed, singing was not a neces- 
saiy prelude to prostitution~iC/jt/6c/iand v. Beram, 13 Bom. 150. An 
assignment of a mortgage by a person to a woman, ostensibly for money 
consideration but really for the purpose of futiu-e ilh'cit cohabitation 
with her is void and can be set aside at the instance of the assignor— 
Mirthukannu v. Shtmmugavelu, 28 Mad. 413. Where the donor made 
a gift of his profierty to a husband and wife on condition that he should 
have physical enjoymeni of the latter, held that the consideration for 
the gift being future illicit connection, the gift was void under sec. 23 
Contract Act— iG/jfminfi' v. Ramchandra, 47 All. 619, A.I.R. 1925 All. 
437, 88 I.C. 411 ; see also Istak v. Ranchod, A.I.R. 1947 Bom.' 198, 
48 Bom. L.R. 775. A bequest by a Hindu testator made conditional 
on the continuance of immoral relations between liimself and the 
legatee is void — Tayaramma v. Sitaramasami, 23 Mad. 613. But where 
a gift of a property was made by a person to his kept mistress on con- 
dition of her continuing to live Avith him, which was followed by 
possession of tlie property by her for a number of years, and after- 
wards a creditor of the donor sued for a declaration that the gift was 
invalid, held that even assuming that die considera,tion was immoral 
and illegal, the gift could not be set aside because of the long posses- 
sion of the donee — Lachmi v. Wilayti Begam, 2 All. 433. But see 
Sabava v. Yamanappa, 35 Bom. L.R. 345, A.I.R. 1933 Bom. 209 (211), 
which holds that an immoral consideration does not become innocuous 
by passage of lime. Similarly, where a deed of settlement was made 
with the object and in consideration of the donee cohabiting with die 
settlor, and the immoral purpose of the donor was achieved by the 
donee in fact remaining in his keeping as contemplated in the settle- 
ment-deed, held that the settlor could not afterwards avoid the deed 
and recover the propeity transferred for an immoral puipose which had 


12 
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, , , . j T^ « p well-established rule of equity that 

already been j juto for unlawful and immoral ijuipose, 

when a Court will not interferi at the 

criminh to reUeve him Iwm tiio legtf elect of 
f Secaon 8 of fl>e Transfer of Property Act does not 

Sdtty this rale of equity but only lays dorvn tlnlt the Court rviU not 

Son^ a transfer tvhicll would have 2“ ““J * 

ful obiect— sDeft/fl/wyflgfl v. Muihv Reddt, 44 Mad. o29 (330, 332) , 
V. Yamanappa,A.l.K 1933 Bom. 209 (212); Ayersf v. Jenkin!^, 
(1873) 16 Eq. 275. In the last cited case Lord Selbourne obsen^ed as 
Mows (at p 283) “Tlie voluntary gift of part of his o%vn property 
by one parficeps criminis to another is in itself neither fraudulent nor 

prohibited by law If, public policy is opposed (as it is) to voice and 

immorality, it is no less true that tlie law in sanctioning the defence of 
a pailiceps criminis does so on the grounds of public policy, namely, 
that those who violate the law must not apply to the law for protection 

It is a maxim of law, not oijpnsed to any equity, tliat in pari 

delicto meliorest conditis possidentis'*. But see Pranballav v. 7 nisi' 
hala, 63 C.W.N. 258 where the executors who obtained the probiile of 
a nill left by a testatiix nwe allowed to recover possession of a lioiise lei 
out by the testatiix for running a brothel jis they wanted to establish 
a hospital in that house as per direction contained in the will. But 
past cohabitation is not an immoral consideration, and a promise to pay 
a woman an allowance or some property for such consideration has 
been held to be valid — Dhiraj v. Bikramjit, 3 All. 787 ; Mankuar 
Jasodha, 1 All. 478 (480) ; Mt Bale v. Mt. Parbati, I.L.R. 1940 All. 371, 
A.I.R. 1940 All. 385, 190 I.C. 578; see also Lakshmi Naratjana 
Subhadri Ammal, 13 M.L.J. 7 and Godfrey v. Mt Parbafi, 17 Pat. SOS, 
19 P.L.T. 893, A. 1. R. 1938 Pat. .502; Isfak v. Ranchod, A.I.R. 1947 
Bom. 198, 48 Bom. L.R. 775. In some cases, however, a transfer in 
consideration of past cohabitation has been held to be iin alid — Kisan- 
das V. Dhondv, 44 Bom. 542 ; Himeinali v. Dinbai, 25 Bom, L.R. 252, 
A.I.R. 1924 Bom, l-So, 86 LC. 240 (dissenting from 3 .All. 787) ; Sabava 
V. lamanappa, supra. Gift to a concubine moth^ated by a desire to com- 
pensate her for past services is not hit by sec. 6 (h)— Dttvwmjjadf v. 
Kmndco, A.I.R. 1968 S.C. 253. ' / / 

11^6 fact that in the community to which the parties belong con- 
cubmage is allowed and is not regarded as immoral does not inahe a 
settlement made in consideration of concubinage any the less immoral 
-Sabava v. Yamanappa, supra. Wliere the owner of a house lets out 
defendant for the immoral purpose of running a 
brothel, the exeemors of the will of the owner can sue to eject the 

poBty' Hou're'rf r *° 

Consolidated Mines (1902') A O ™ Janson v. Driefontien 

bury, L.C. obsenS STlbtf. J?!,,?,’”? 

vent a new head of public nolicv- ^ ^ 

the creation of a pemetuity contract for marriage brolcage. 

or wagering conti4Tr Sat 

elevant here, die assisting of the 
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King’s enemies, are all undoubtedly unlawful things ; and you may 
say that it is because they are contrary to pubhc policy lliey are milaw- 
ful ; but it is because tliese tilings have been either enacted or assumed 
to be by tlie common law unlawful, and not because a Judge 
or Court have a right to declaie that such and siich tilings are in his 
or their view contrary to pubhc poUcy” — at pp. 491-92. Lord Davey 
in die same case went so far as to say ; "Public policy is always an 
unsafe and treacherous giound for legal decision” — at p. 484. 

Marriage brokage contracts : — A contract according to the terms 
of which tile fatlier or guardian is to be paid money in consideration 
of giving his daughter or ward in marriage is against pubhc pohcy and 
unenforceable in a Court of law— D/io/fdas v. Fiilchand, 22 Bom. 42 
and 22 Bom, 658 j Dulari v. VallabJidas, 13 Bom. 126 ; V enkata v. Lak- 
shmi, 32 Bom. 185. An agreement to allow maintenance to die parents 
of a girl who had to enter into an luisuitable marriage is void as oppos- 
ed to public policy — Baldeo v. Jamna^ 23 All, 496. In some cases 
Iiowei'er, it has been held that if die person who is remunerated in 
money or by way of maintenance stands in near relationship to die girl, 
the agreement is not void. Tlius a promise made by a person to give 
his sister or daughter in marriage to the plaintiff in consideration of 
the latter paying a sum of money or any propeiiy to the promisor 
(brother or fadier of the girl) was held to be laufful, where it was not 
shown that the guardian was giving die girl to a husband otherwise 
ineligible— /ogcshu/flr v. Pandt Kauri, 13 W.R. 154 ; Ranee Lallan 
Monee v. Nahin Mohan, 25 W.R. 32; Bakshi. Das v. Nadu Das, 1 
C.L.J. 261. 

Other contracts and transfers : — ^To compoimd a charge of a non- 
compoundable offence is both opposed to pubhc policy and forbidden 
by law, and so unlawful; and therefore an agreement, in which such 
compounding is either a consideration or an object, is void imder secs. 
23 and 24 of die Contract Act. Tlius, where the consideration for sub- 
mission by the defendant to arbitration of his alleged habOity and for 
execution of a mortgage bond by him for the debt settled by the 
award was a promise on behalf of die plaintiff bank to drop sudi a 
criminal proceeding against die defendant, both the award and the 
mortgage are invalid — per Derbysliire, C.J., in Sudhindra v. Ganesh, 
A.I.R. 1938 Cal. 840. See also Gopal v. Lakshmikania, 37 C.W.N. 749. 

If it is an implied term of the reference to the arbitration of a 
civil dispute that die criminal complaint already filed would not be 
further proceeded with then die consideration of die reference is 
unlawful and the award is invalid, no matter whether any prosecution 
in law had been started or not — Kamini Kumar v. Birendra Nath, A.I. 
R. 1930 P.C. 100. 

Wliether a pre-existing debt ivill support a security given, when 
a criminal prosecution is withdrawn is more a question of fact than 
of law. Wliere the entire consideration for the security is the pre- 
existing debt die transaction is good even though the criminal case 
is withdrawn thereafter; but if the dropping of the prosecution con- 
stitutes even a part of the consideration apart from the pre-existing 
debt, the security cannot be enforced — Sudhindra v. Ganesh, A.I.R. 
1938 Cal. 840. 
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is however a distinction between getting a security for a debt 
There IS, nowev , person who is under no 

from I„ sudi a case the security is not enforce- 

“n I to V. Canes;., supra at p. 162. This 

able— jier Mukherje , J. Cotton LJ. in Flower v. SadUr, 10 Q. 

bTsS' An aliment for an iUegal consideration both the parties 
to which kamv of the Ulegahty of tire object, tnuuiot be sa.d to be an 
SrSneut which is dlmoemd to be vo,d rnthm tlio meaning of see. 
ffi of tlie Contract Act, so as to attract the operation o that aeetion- 
Diircesh Wondini v, SlimMaipur Banking Corporation, (1939) IS C-W 
N. 260. Accordingly, when for securing the withdrawal of a criminal 
prosecution against a third person, u third party talces a inake-beheve 
loan from the complainant and the major part of the consideration is 
^pplfgd by the latter for the satisfaction of a debt owing to him by the 
accused, the complainant cannot recover from such third paity even 
such small part of the loan as he may have actually received himself 
— Ibid. 


On afipeal the last cited decision has been affirmed by the Privy Coun- 
cil and it has been held that in order to make out the defence that the 
contract sued on is void on account of its consideration being the stifl- 
ing of a prosecution, the defendant must establish a contract whereby 
the proposed or actual prosecutor agi'eed, as part of the consideration 
received or to be received by him, either not to bring or discontinue 
criminal proceedings for some alleged oflencc — Bhowanipur Banking 
Corporation v. Durgesh Nandini, 46 C.W,N. 1 (P.C.). 


A mortgage executed to stifle criminal prosecution against some of 
the executants cannot be enforced against the executants — Karani 
Singh V. KJwirati, A.I.R. 1937 Lah. 686, 168 I.C. 991. ^^^lcl■c a criminal 
prosecution was pending against the defendant, and his pleader entered 
into a bail-bond for his appearance, and to indemnify the pleader 
against any loss he might suffer under the bail-bond a nominal sale deed 
and rent note were passed by the defendant to the plainlilT : held that 
the consideration for the sale deed was opposed to public policy, 
so it was void—LaxmanM v, Kanak Kirti, 32 Bom. 449. A contract 
which is against public policy and intended to evade the course of law 
cannot be enforced in a Court of Justice j monev paid under such 
contract, e.g., for an illegal purpose, such as bribing a Darogah, can- 
not be rerovered-Proffflia v. Dookhia, 18 W.R. 450. A transfer of 
nnV contravention of rules is void as opposed to public 

' QR rr Mohammad, A.I.R. 1927 Lain IS, 7 Lab. 46:3, 

that S^^Si ? Full Bench of the Allahabad High Court has held 
InLrflo? Zn of a mortgage by a paiwari is not a 

(54) (RB.). ^ policy— B/wgmon v. flfnrnr/, 39 All. 51 

ring the stir- 

to public policy and juke. Purposes contrai y 

and of the same charter, but wiS die ndditiomr ? h 

tion or bargain nrovidinP fnr « additional feature of a condi- 

Htiga«on_?ite;,„L% V. Kom.*, “mhcH 

, A 153, It must be some- 
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tiling against good policy and justice, sometliiirg tending to promote 
unnecessary litigation, somediing diat in a legal sense is immoral, and 
to tile constitution of whicli a bad motive in the same sense is neces- 
sary. It was necessary, therefore, to look to the substance of the tran- 
saction and not merely the languages of the insbiiments” — Fisher v, 
Kamala, 8 M.LA. 170 (187). 

In India agreements to finance litigation, in consideration of having 
}i share of the property il recovered, are not per se opposed to public 
policy. It may be so if the object of tlie agreement is an improper one, 
such as abetting or encouraging unrighteous suits or gambling in liti- 
gation or their enforcement against a party may be contrary to the 
principles of equity and good conscience as unconscionable or extor- 
tionate bargain — Ramammma v. Viranna., A.I.R. 1931 P.C. 100) 35 C. 
W.N. 633, 61 M.L.J. 94., 131 I.C. 401 ; Vatsamua v. Poosapati, A.I.R. 
1924 P.C. 162 ; 47 M.L.J. 93, 29 G.W.N. 57, 80 I.C. 807 ; Moss v. Ma 
Ntjein, A.I.R. 1933 Rang. 418. Tlie English law of Champerty is not 
in force in India — Raghunath v. Nilkanilt, 20 Cal. S43 (846-47) (P.C.) ; 
Bhagicat v. Debt Dayal, 35 Cal. 420 (P.C.). 

In agreements of this kind the questions to be considered are, 
whether the agreement is so extortionate and unconscionable as to be 
inequitable against the borrower, and whether the agieement has been 
made, not with the bona fide object of assisting a claim believed to be 
just and of obtaining a reasonable reqompense therefor, but for 
improper objects, as for thq purpose of gambling in litigation, or of 
injuring or oppressing others by abetting and encouraging unrighteous 
suits so as to be contrary to public policy — Rom Coomar v. Chunder 
Canto, 2 Cal. 233 (P.C .) ; Raja Mokham Singh v. Raja Rtip Singh, 15 
All. 352 (P.C.) ; Achal Ram v. Kazim Hosain, 27 All. 271 (P.C.) ; Bhag- 
loat Dayal v. Debi Dayal, 35 Cal. 429 (P.C.) ; Gokiildas v. Lakshmidas, 
3 Bom. 402. Where a person is himself unable to prosecute a suit, a 
contract made in good faith to supply him with funds to carry on the 
suit, on the security of the property in dispute, will be enforced — Rom 
Coomar v. Chunder, 2 Cal. 233 (P.C.). The law does not prevent per- 
sons from transferring the subject matter of a htigation in order to 
obtain tire means of prosecuting it — Khadiram v. Shomnath, 37 C.W.N. 
706 (708), A.I.R. 1933 Cal. 454. 

So, an assignment, merely with a view of litigation, to a person 
who, but for the litigation would have no interest whatever in tlie 
subject-matter of tlie assignment, is champertous — Gokiddas v. Laksh- 
midas, 3 Bom. 402. An agreement between pleader and client for the 
supply of funds for the litigation of the latter, in consideration of the 
former getting a share of die property in suit on its success, is void — In 
re Mi Muhammad Miikhtear, 111 P.R. 1894. 

A fair agreement to supply funds to carry on a suit in consideration 
of having a share of the property, if recovered, ought not however to 
be regarded as per se opposed to public policy. But agreements of 
such kind ought to be carefully watched, and when e.xtortionate, uncon- 
scionable or made for improper objects, ought to be held invalid — 
AJopi V. Court of Wards, A.I.R. 1938 Lah.' 23. Thus, where by an 
agreement between A and B, B agreed to finance the litigation of A in 
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Totiim fnr nart worth,' about a lac of rupees 
respect litieation would cost about Rs. 9,000, A was 

andlCto the habit rf dm&tag. it tvaa heU 
ble and invalid-/Wd at B- 29. 

An assifflunent of property' said to be worth 3 lacs by persons claim- 
in2 to be the next reversioners on die death of a female mraer, for a 
coLideration of Rs. 52,000 of which sum Rs. 600 was paid at the time 
STecution of the deed, and the balance payable m proportion to the 
success of a suit by the assignee and the assignors to reaver the pro- 
perty was held not to be a transaction contra^' to public pohcy and 
void on that ground— B/wgiout v. Debt Datjal, So Cal. 420 (P.C.). 


Wliere a suitor has a just claim to property' in dispute and being 
unable to understand English language and to spend die time necessary' 
for explaining life case to the Advocate and liimself to go to tlie Court, 
enters into an agreement witii another person to act for or represent 
him wherever necessary and promises to pay him on success of tlie 
case for semces rendered by die latter, such agreement, though cham- 
pertous according to English law is not champertoiis or void as against 
public policy in India, ^^ere inadequacy of consideration is not suffi- 
cient to set aside such a contiact. But where the inadequacy is so 
glari ng and the chcumstances surrounding the contract are so suspicious 
as to lead die Court to the liew, not tiiat one of the pardes has made 
a bad bargain merely', but that one of die parties must have imposed 
upon and taken advantage of by a person wlio had better means of 
knowledge, the contract may be set aside — Kalimutha Mating Tha, 

A.LR. 1936 Rang. 491, 14 Rang. 392, 166 I.C. 273. 


66, Persons disqualified to be tansferees See section 136 of this 
•Act, under which Judges, legal practitioners, mukhtears, and other 
officers connected widi Courts of Justice are disqualified from purchas- 
ing any actionable claims. 


Minors are not included in the term ‘persons disqualified*. There 
is no provision in the T. P. Act under which a niiiior is incapable of 
leing a transferee of property. Section 7 which speaks of persou.s 
competent to contract applies only to a transferor, and does not 
prevent a minor from being a transferee of property'. Tlie Privv' 
Council decision in Mohori Bihi v. Dharmadas (30 Cal. 539) declaring 
TOnbacts by minore to be void does not apply to a transfer in favour 

' ^ 33 All. 657. A sale-deed 

So T p V. Gurnva, A.LR. 1930 Mad- 

has' been miri f, ^ enforced specially when the consideration 
1924 S vf dor-Thakar Das v. Mt. Pntli, A.I.R. 

1924 Mad. .544 84^IC^69fi Gocinda, A.I.R. 

of a minor who has naid^hp ^ executed in favour 

Raghava Chariar v. Sru^ff, 4o'‘MTd "‘sOS S ^^^ceabl^ 
Nav^kotti Narayana v. Loyalinga 3.3 Mad "P? (overntUng 

Zabaida, 1929 A.L.J. 1114 mfp auQ ^ 

Madhah V. Baikuntia, 4 Pat L T 682 ' ' 

1936 Pat. 153 161 IC <770 nV' ^^fyddeca v. Tribeni, A.I.R. 

ibl LC. .579. But where the transfer to a minor involves 
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certain covenants which are to be performed by the minor, e.g., in case 
of a lease to a minor, in which the minor agrees to pay rent and to 
perform any particular- covenants which form an essential part of the 
transaction, tire transfer (lease) is void, as it falls within the miscliief 
of tlie rule laid down in Mohori Bibis case (30 Cal. 539) — Pramila v. 
Jogesher, 3 Pat. L.J. 518 (521, 522), 46 I.C. 670; Sew Sankar Lai v. 
Bejoy J^ishna, 57 C.W..N. 65. 

Where a clause in a grant prohibits a transfer to a person who does 
not hold a certain certificate, the person who does not hold the certifi- 
cate should not be regarded as a person legally disqualified to be a 
fa-ansferee, and there is no basis for holding tliat the transfer to such 
a person is void ab initio and cannot be validated by a subsequent 
removal of the disqualification — Mating Ye v. M. A. S. Firm, 6 Rang. 
423, A.I.R. 1928 Rang. 136, 111 I.C. 105. 

A Buddhist monk may hold property such as paddy land, and he 
may be a transferee of such property. He is not legally disqualified 
to be a transferee, and the transfer to him is valid — 17. Pyinnya v. 
Maung Law, 7 Rang. 677 (F.B.), A.I.R. 1929 Rang. 354 (360). 

67. Clause (i) : — Tlris clause which is identical witli the secorrd 
para of section 108 (/) has been inserted by the Transfer of Property 
Amendment Act of 1885, in order to remove any doubt whidr might 
arise in view of sec. 117, as to its applicability to leases for agricultural 
purposes. 

By reason of cl. (i) the interest of an occupancy tenant cannot be 
transferred — Shanti Prasad v. Bachhi Devi, A.I.R. 1948 Oudh 349, (1948) 
O.W.N. 122. An occupancy tenant holding an untransferable ri^it of 
occupancy cannot transfer his right out and out by sale ; but he can 
hypotliecate such right — Gopal Panday v. Parshotam, 5 All. 121 (ex- 
plained in 13 All. 28). But see Makund v. Mt. Simita, A.I.R. 1931 All. 
461, 132 I.C. 422, where it has been held that a contract for possessory 
mortgage of an occupancy holding is void under sec. 23 of tlie Con- 
tract Act being against the tenancy law and the right to recover money 
being contingent iqjon non-delivery of possession, a covenant illegal in 
itself and not capable of enforcement, the plaintiff has been held not to 
be entitled to recover the money. The land under what is kno^vn in 
Gpraklipur chiefly as a mandadari tenure is nothing more than an 

ocaipancy holding and is not, therefore, transferable ; such land can- 
not be sold in execution of a decree upon a mortgage thereof — Kedar v. 
Naipal, 34 All. 155 ; Banamali v. Bisheshar, 29 All. 129. Mortgage of 
an exproprietai-y tenancy land being in contravention of sub-section (3) 
of section 7A, Oudh Rent Act, 1886, is void — Md. Muzaffar v. Madad 
Ali, A.I.R. 1931 Oudh 309, 132 I.C. 543. Under the law as it stood 

before the T. P. Act, tenancies whether of homestead lands or of 

agricultural lands were not transferable in the absence of a custom 
or conti'act to the contrarj' — Sarada v. Nahin, A.I.R. 1927 Cal. 39, 54 
Cal. 333, 31 C.W.N. 231 ,- Manmafh'a v. Annfh, 23 C.W.N. 201, In 

Bengal, the transfer of an occupanc}'' holding has now been expressly 
permitted by sec. 26B of tlie Bengal Tenancy Act (as amended in 
1928). For a case of relinquishment b)'- a tenant of his agricultural 
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holding in Oudh, see Amar Nath v. Nar Prasad, 7 Luck 425, A.LR. 1932 
Oudh 79, 136 LC. 333. 

H a nonWerable occupancy-holding is mortgaged along widi 
certain other properties which transferable, die whole 
not bad, if without defeating the provisions of this 
mortgage can be enforced-Dfp Narain v. Nageshar, 52 All. 338 (F.B.). 
ZI 1930 All. 1 (3), 122 I.C. 872. 


The interests which are declaied inalienable by this clause are par- 
ticular interests which have been created by statutes enacted to regulate 
the relations between landlord and tenant. An interest confeired by a 
decree is not covered by this clause. Tliere is an essential distinction 
between restrictions on transfers imposed by tlie Legislature, and rest- 
rictions imposed by contract or decree. Wliere die Legislature deem 
it expedient to fetter die privilege of free alienation, tiie prohibition 
founded upon considerations of public interest must be treated as 
absolute. But no such force can be attributed to a restriction which 
has its origin in an agreement of die parties or a decree of Court. Tlie 
contract or decree does not purport to affect the rights and interests 
of any one but the parties diemselves ; it merely regulates the relations 
of the parties inter se. Consequendy, where there is a decree of Court 
settling die rights of two parties, which contains a provision diat one 
of them (tenant) shall not alienate the propeity which he has got from 
the other, the presumption is that die condition against alienation is 
inserted for the benefit of the otiier party (superior proprietor). Tlie 
latter may waive die benefit of the amdition and if he elects to do so 
by giving liis consent to a transfer, the transfer is a valid transaction-^ 
Wazir Muhammad v. Uar Prasad, 15 O.C. 67, IS I.C. 613 (614, 615). 


7. Every person competent to contract and entitled to 
Persons competent to transferable property, or authorised to dis- 
transfer. pose of transferable property not his own, 

IS competent to transfer such property either wholly or in part, 
and either absolutely or conditionally, in the circumstances, to 
the extent and in the manner allowed and prescribed by any 
law for the time being in force. 


contract :~Under section 11 of the 
tbp aerp ’ ®very person is competent to contract who is of 

is according to the law to which he is subject and who 

to wUch he “’"tnicMng by any law 

ana4"rta7abw n Coundl that a 

able but void Mohnr' contract is not only i^oid- 

? so Cal. 539 (P.C.). A minor 

mortgage or lease.^ ° ^ transfer of his propert)-^ by sale. 


lessee ^ 

nteaJ iaeephoa ‘j /SetX Z 
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lease is essentially a bilaterjil contract — Govinda Choioahharan, 59 

M.L.J. 941, 129 I.C. 449, A.I.R. 1931 Mad. 147 (149). See the amend- 
ment made in sec. 107. 

Where tlie actual lease executed by a minor was only for 5 years, 
and the stipulation Avitli regard to tlie continuance of the lease in 
future, should the tenant require it, had not passed from the domain 
of contract, the stipulation could not be ratified' by the minor on his 
coming of age, as tlie agreement with regard to the future lease was 
void — Indian Cotton Co. v. Raglwnath, A.I.R. 1931 Bom. 178 (182), 33 
Bom. L.R. 111, 130 I.C. 598. 

MUiere a deed is executed by a pei'son who alleges liimself to be 
a major but tlie fact of the minority is established, such a deed executed 
by minors being a nullity, is incapable of founding a plea of estoppel — 
Sadiq All v. Jai Kishori, A.I.R. 1928 P.C. 152 (156), 32 C.W.N. 874, 
26 A.L.J. 685, 109 I.C. 387. When a contract has been induced by a 
false representation made by an infant as to his age, he is liable 
neidier in the contract nor in tort. No estoppel can be pleaded against 
a statute — Ajudhia Prasad v. Chandan Lai, A.I.R. 1937 AH. 610, I.L.R. 
1937 All. 860, 170 I.C. 934 (F.B.). In the last cited case money was 
borrowed on mortgage by two minors at a time when they were more 
than 18 years but less tlian 21 years of age concealing tlie fact that 
a guardian had been appointed by the Court under the Guardians 
and Wards Act. It was held that the mortgagee could not get a decree 
on tlie mortgage. See also Gadigepjia v. Balangoiado; A.I.R. 1931 Bom. 
561, 55 Bom. 741, 33 Bom. L.R. 1313, 135 I.C. 161 (F.B.), and KJxan 
Gul V. Ladha Singh, A.I.R. 1928 Lah. 609 (F.B.), 9 Lah. 701, 111 
I.C. 705. 

If the manager of a minors estate enters into an agreement for 
the purchase of certain imrnovable property, the minor is not bound 
by the contract, nor can he sue for tlie specific performance of the 
contract — Mir Sarwarjan v. FaJdiruddin, 39 Cal. 232 (P.C.). A con- 
tract by a minor’s guardian to sell his immoveable property cannot be 
enforced against the minor — Raghunatban v. Ravuthakanni, A.I.R. 1938 
Mad. 765, 48 M-L.W. 112 ; Venkatachalan v. Sethuram, A.I.R. 1939 
Mad. 322. But see K. SubraJvmanyam v. Kurra Suhba Rao, 52 C.W.N. 
706 (P.C.), where the Privy Council quoted with aproval the follow- 
ing extract from Pollock and MuUa’s Indian Contract Act and Specific 
Relief Act, 7th edition, p. 70 ; "It is, however, different with regard 
to contracts entered into on behalf of a minor by liis guardian ... In 
such a case . . . tlie contract can be specifically enforced by or against 
the minor, if the contract is one which it is within the competence of 
the guardian to enter into on his behalf so as to bind him by it, and, 
further, it is for tlie benefit of the minor . . , . ” Wliat has been 
actually decided in that case is that where a guardian enters into a 
contract for die sale of immoveable property for repaying the debts of 
the minors father, and die purdiaser enters into possession on jiayment 
of the consideration, and the guardian files a suit for recovery of posses- 
sion taking advantage of the non-execution of the deed of sale, the 
purchaser is entitled to get the protection under sec. 53A T.P. Act. 

Onus : — ^Wliere a mortgagor alleges that he was a minor on the 
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, f.vpf'iitptl the burden is on ]iim to prove that 

hfwSTrfnS on that'dato-DAonopato v. Goverchand, A.I.R. 1938 
Mad. 959 (960), (1908) M.W.N. 938. 

There is noticing in this Act to prevent a minor from being a 
transferee (purchaser) of property from suing to recover possession 
of that property. See Note 295 under sec. 54, and Note 66 under sec. 6. 
Tlie acceptance of a minor’s bid at an auction sale held under the pro- 
visions of the Bombay Land Revenue Code, 1879 vitiates the sale— S/»‘ua 
Mart V. Arun Nandkchand KJiatri, A.I.R. 1969 Bom. 93. 


Lunatics A lease of property granted by the lessor at a time 
when he wiis mentally unfit and incapable of undei standing the effect 
of the transaction is void — Amina Bihi v. Saiyed 1 usiif, 44 All. 748 (752), 
20 A.L.J. 731, A.I.R. 1922 All. 449. 

A disposition of property by a lunatic during a lucid inten^al is 
considered as done by a person perfectly capable of contracting, 
managing and disposing of his affairs at that period — Hall v. Warren, 9 
Ves. 605 (per Eldon L. C.). 

Disqualified proprietors A proprietor whose property is under 
the management of the Court of Wards cannot vahdly transfer his 
property. Thus, a mortgage entered into by a Government ward in 
contravention of the provisions of sec. 23 of the Central Provinces 
Government Wards Act, is absolutely void — Jiican Lai v. Gokttl Das, 
17 C.P.L.R. 13. A mortgage by a person whose estate is under the man- 
agement of an ofBcer under tlie Jhansi Encumbered Estates Act is not 
valid, and the mortgagee cannot invoice the assistance of sec. 43 to com- 
pel the disqualified mortgagor to make good his transfer after die 
removal of his disqualification — Radhabai v. Kamod Singh, 30 All. 38. 
Where on the date of die mortgage or sale the property of the mort- 
gagor is under the charge of the Collector under Sell. Ill, Civil Proced- 
ure Code, the judgment-debtor or his representative is incompetent to 
mortgage or charge the property without the permission of the Collector 
— Sar/w v. Ramsaran, A.I.R. 1931 All. 541, (1931) A.L.J. 400, 132 I.C. 
568. Qouri Shankar v. Chenmmiya, 46 Cal. 183 (P.C.) ; Ganesh 
Prasad v. BaiyaM, A.I.R. 1938 Nag. 253, 175 I.C. 384. 


I * ladies ; — Transactions with pardanashin women 

ntW ^ aced oil the same footing as transactions with minors or 
other persons of limited capacity. 

a nardah always incumbent on the person who is dealing \vith 

ladv had tenns are fair and equitable, and that die 

Seal “ *>"= 

V. 1 B.L.B. 3W./'' party-^aMito! 

own businp<:<! hprceif ' ' .W' where a lady attended' to her 

other than memberc ’nf ™ matters of business with men 

give to go to Court to 

office in person to attend at the Registration 

held she could not be snfken^ registration, 

ments executed by her need not hfl \ j Pardanashin lady, and docu- 
of scrutiny and susnicion ne A upon with the same amount 

rally looked upon— ZsmajZ executed by females are gene- 

a upon ismail Messa^ee v. Hafiz, 33 Cal. 773 (783) (P.C.). 
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To diarge a pardanashin woman upon an instrument alleged to 
have been executed' by her, it must be shown by satisfactory evidence 
tliat the document was explained to and understood by her — Sudisht Lol 
V. Sh^barat 7 Cal. 245 (P.C.); Shambati v. Joga, 29 Gal. 749 (P.C.); Sum- 
suddin v. Abdul, 31 Bom. 165 (180); Amirbai v. Abdul, 3 Bom. L.R. 
658 ; Achan v. Thakur Dos, 17 All. 125 ; Shamsundar v. Achhctn Kumar, 
21 All. 71 (P.C.). IVhere a person sets up the validity of a lease granted 
by a pardanashin lady, the onus is upon him to prove that she under- 
stood tlie natm'e and effect of her act — Jugal Kishore v. Charoo Chan- 
dra, A.I.R. 1939 P.C, 159. But to validate a transaction with a parda- 
nashin lady, it is not necessary to prove that she understood every detail 
of the matter. It is sufficient that she should understand its general 
effect, and that people disinterested and competent to give advice 
should, with a fair understanding of the whole matter, advise her to 
enter into it — Stmifibala v. Dhara Stindari, 47 Cal. 175 (P.C.). For 
lliough there may not be a clear understanding of each detail of a 
matter which may be gresitly involved in technicalities, there may still 
be an intelh'gent comijrehension of the bargain on the part of the 
lady. In sucli a case die bargain is good and good as a whole. But if 
a feature of tlie transaction affecting in a high decree the expediency 
of her entering into it is not understood by the lady, the bargain cannot 
be divided into parts or otherwise reformed by die Courts so as to 
uphold certain jiortion of it while rejecting others — Hem Chandra v. 
huradhani, I.L.R. (1940) 2 Cal. 436 (P.C.), 45 C.W.N. 253, A.I.R. 1940 
P.C. 134 ; see also Farid-un-Nissa v. Mukhtar Ahmad, 47 AU. 70S (P.C.), 
52 I.A. 542, A.I.R. 1925 P.C. 204. “The real point is diat the disposition 
made must be substantially understood and must really be die mental 
act as its execution is the physical act, of die person who makes it” — 
Farid-un-Nissa v. Mukhtar Ahmad, (supra), 47 All. 705 (P.C.) at p. 711. 

An old pardanashin lady having considerable capacity for business 
executed a mortgage deed which was read over to her, though it was not 
explained. She understood its effect except that she did not understand 
that she was making herself x>ersonally liable : held, the mortgage deed 
did not bind her at all — Hem Chandra v. Suradhatni, supra. Wliere a 
pardanashin lady to pay her husbands debts executed a mortgage deed 
under a mistaken view of the nature of her interest under a partition 
deed between her husband and his sons and the Court was not satisfied 
that the assumption by her of liability of her hasband’s debts was made 
with knowledge of the true position, she was not liable for any sums 
which she did not herself receive from the mortgagee, though no fraud 
was practised upon her .and she knew that she was mortgaging her inter- 
est for her husband’s debts — Luchmeshwar v- MoU Rani, A.I.R. 1939 
P.C. 157 (159). 

Wliere the execution of a mortgage deed by a pardanashin lady 
is found not to be her mental conscious act, there being no room for a 
semi-conscious act, the whole deed is affected and must be set aside 
Bank of Khulna v. JyoM Prakash, 67 I.A. 377, 45 C.W.N. 259, A.I.R. 
1940 P.C. 147. It is only when a party founding on the deed has 
established the grantors intelligent understanding of the deed that the 
question of undue influence arises — ibid. 
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Tlie question whether the lady is pardanashm or that she e^dopted 
11, e deed w,th full knowledge and comprehension mvolves a question 
of fact It should be put in issue and investigated at the tiial. It can- 
not be raised for the first time in Vrivy Council appeal-ibid. Where 
"he assertion that the lady is pardanashin is cha lenged, evidence may 
be produced to show that even if she was outside the class, the cir- 
cumLnces were such that the person dealing with her was bound to 
take special precautions and to prove that he had done so— Bank of 
Khulna v. Jijoti Prakaih, supra ; Hodges v. De^lhi & London Bank, 27 
I.A. 168, 23 All. 137 (P.C.). 


71. Person authorised to dispose of transferable property not his 
own iTliese persons include the manager of a joint Hindu family, 
guardian (see secs. 27 and 29, Guardians and Wards Act), executor, 
administrator (sec. 307, Indian Succession Act, 192?)) and trustee (secs. 
11 and 12, Indian Trusts Act), 


A man has no right to deal with property which is not liis own, 
and unless he can show some right to deal with it either as agent or 
guardian of the owner or as tiustee or the like, any transfer which he 
purports to make cannot bind tire lawful oivner. Section 7 of the. T, 
P. Act embodies this principle — Cliiiu v. Charan Singh, A.I.R. 1923 
All. 563 (564), 77 I.C. 705. A person who has no right at all to present 
possession cannot make any valid transfer — Padma Kumari v. Honda 
Padhan, A.I,R. 1941 Pat, 219. 


If a person {e.g., the manager or Karnavan of a tanvad) is author- 
ised to dispose of the tanvad property absolutely and without condi- 
tion, any false recital as to under what particular state of facts he 
obtained his power to convey, does not alfcct the title of the trans- 
feree, provided the transferor has got the power to give an absolute 
title and professes to convey such absolute title — Subramonia v. Kri- 
shna, 39 M.L.J. 590, 60 I.C. 77 (80). 


Tlie power of a Moliunt to alienate debutter property being like 
the power of a manager for an infant heir limited to cases of unavoidable 
necessity, a permanent lease at a fixed rate, though adequate at the 
time IS a breach of duty in the Mohunt” and on the most favourable 
only enure for the life of grantor and is not binding 
(PC) V. Shyama Charan, 36 Cal. 1003 (1113) 


nless a different intention is expressed or necessarily 
Operation of transfer. a transfer of property passes forth- 

the transfemr ic v?® transferee all the interest which 

SI 

ment^TmJexed^therin^^’ property is land, the ease- 

after the 

the moveable^p^m Sof f attached to the earth 
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and, where the property is a house, the easements annexed 
thereto, the rent thereof accruing after the transfer, and the 
locks, keys, bars, doors, windows, and all other things provided 
for permanent use therewith ; 

and, where the property is a debt or other actionable claim, 
the securities therefor, (except where they are also for other 
debts or claims not transferred to the transferee) but not 
arrears of interest accrued before the transfer ; 

and, where the property is money or other property yield- 
ing income, the interest or income thereof accruing after the 
transfer takes effect. 

Tliis section corresponds to sections 63 and 6 of the En^sh 
Conveyancing Act, 1881 (44 & 45 Viet, c. 41). The object of this sec- 
tion is to cut down the lengtli of deeds and to simplify them by doing 
away witli the description of tlie minute details and incidents of the 
property intended to be conveyed. Tliese incidents will be implied to 
be automatically conveyed by this section. 

72. Scope : — ^Tliis section is not intended to lay down any rule 
as to what words are necessary to effect a transfer of any paiticular kind 
of property. What property is actually conveyed by a particular deed 
depends upon its own terms — Jyoti Prasad v. Seldon-, A.I.R. 1940 Pat. 
516 (536), 19 Pat. 433, 192 I.C. 17. Where what is transfeiTed by the 
endorsement is only the property in tlie promissoiy note and not either 
a debt or an actionable claim, this section does not apply — Vira 
Raghavalu v. Rajalingam, (1939) 2 M.L.J. 531, 1939 M.W.N. 774, 
A.I.R. 1939 Mad. 846. This section is inapplicable to transfers by 
execution sales — Subbaraju v. Seetharamaraju, 39 Mad. 283 (286) ; 
Penumeta v. Veegesena, 28 I.C. 232. But see Hariharan v. Pachtive^- 
iial, A.I.R. 1935 Mad. 482, 145 I.C. 174. See sec. 2 (d). But in an 
Allahabad case, the principle of this section, diough not tire section itself, 
has been applied to a Court-sale. Thus, if the property is at the date of 
lire auction-sale subject to a charge, the purchaser gets only what the 
"transferor is capable of passing”, tliat is, he takes the property subject 
to the charge, and cannot disregard it; he is rrot clotlied 'vitli a liigher 
interest in the property than what the transferor was capable of passing 
—Nathan Lai v. Durga Das, 52 All. 985, 1930 A.L.J. 1267, ISO IC. 489, 
A.I.R. 1931 AU. 62 (64). 

It is incompetent to an undivided member of a Hindu family to 
alienate, by way of gift, his undivided share or any portion tliereof, 
and such alienation is void in toto. Hie nile of Hindu law is not affect- 
ed by s. 8 — Venkatappayya v. Raghavayya, A.I.R. 1951 Mad. 318, (1950) 
2 M.L.J. 466. 

Tliis section does not apply to rights under a decree in respect of 
immoveable property obtained by the transferor — Lakshmi v. Yacob, 
A.I.R. 1952 Tr.-Coch. 254. 

73. “Unless a different intention is expressed or implied” : — Wliere 
a property is transferred, unless there is ambiguity in tlie document 
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„rccs!.inlj "lie document, however, is ambiguous, a Court 

f'm OT tier the Iject of the grantor and other circumstances attend- 
c.m ujnsu j parties since the date of its 

evOTto^^nresh v. Snmndni, S7 i.C. 870 (871) (CaL). W«e is a disttao- 
tion between a grant or a reservation of coal and that of a mme. Tlie 
mp.,ni.vr of “coal" must be gathered from die document under, con- 
sTSir y^mkantha, A.I.R. 1951 Pat. 556, 30 Pat. 

■106. 

Cousiriicdon of document The construction of a document dep- 
ends upon the words used therein and a document cannot be construed 
in the light of authorities iiiteipreting the tenns of documents in other 
cases. Those decisions may serve as a useful guide if tliey contain gene- 
ral rules of construction— FooffiaZfli Animal v. Suhhammal, A.I.R. 1953 
Mad. 566, (1952) 2 M.LJ. 884; Fozmal v. Shridhar, A.I.R. 1946 Bom. 
499, 48 Bom. L.R. 327 ; Bapiraju, A. v. Dist. Registrar, A.I.R. 1968 
.•Vndh. Pra. 142 (F.B.) ; Trivenibai v, Smt. Lilahai, A.I.R. 1959 S.C. 620. 
Terms in the operative part are not controlled by those in the recitals 
— Banlii Das Mod Raj v. State of Rajasthan, 1968 Raj L.J. 171. If die 
landlord signs the Kabuliyat along ivith the tenant it is a lease widiin 
the meaning of sec. 107 T. P. Act — (Madan Lai v. Noor Mohamed, 1968 
Raj. L.W. 3'34. The intention of the settlor has to be ascertained 
by a reading of the document as a whole and if tliere is ambiguity the 
Court can look to the circumstances under which the document came 
into existence and also, if necessary, to the subsequent conduct of the 
parties. A defeasance clause could not be operative so as to curtail 
tlie absolute estate given to the seltlee in die earlier portion of the 
document, ibid. Words used in connection with legal transactions in 
hulia should not he given the special and technical meaning which 
they possess in England — Shiba Prasad v. Lekhraj Sheicakaram- & Co., 
.‘\.I.R. 19-1.5 P.C, 162, 23 Pat. 871 relying on Shashi Bhusan v. Jyoti 
rnmcl, 4-1 LA. 46, 44 Cal. 585 ; Kalidas v. KanhaiyaJal, 11 Cal. 121 
(131) P.C. ; Ramkislwrelal v, Kumla Narayan, A.LR. 1963 S.C. 890. 

To ascertain the rights of the grantee, the language of the instru- 
meut and tlie intention of the parties, as well as the estate held by the 
grantor, have to be taken into consideration— ftfeg/j. Lai v. Raj Kumar, 

of Wealth Tax v. Gayatri Devi, A.I.R. 1968, 
' transaction is contained in more than one document' 
\wZl/ r Comments must be read together- 

Ker. 214. The word 

prict.-m' riKJib^'unWMh'^ ^antee m a deed of grant imports full prb- 
FntSn Mm^iug i„ die text to indiSrte a conttaiy 

mteuuoa mere ihe_ word i, „,ed but it is said that tire 


Stantco h female) and Hie sons W S u > . . 

of their loins in Lnnm- ■ i " womb and the sons born 

womb shall enjoy dje proSr(J\ ^ ^ bom of the grantee’s 

and gift, tlien also aimabsolu^ succession With right of transfer by sale 
constituted maJik of the nronerKr-fS ^ grantee was 

(P.C.l, . 3.5 C.W.N 90-3 (gOSl^Ain 59 Cal. 142 

n gift -akihg m;erceS\di®^ 

the donee was preceded by the 
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words in order that you may perform those religious ceremonies, cele- 
brate the festivals satisfactorily, and may provide for your own support, 
by having the property under your authority and control”, lield that the 
words of the gift were limited by its imrpose, and the donor’s intention 
as gatliered from the whole instrument was that the donee should take 
the property for life only— Kalidas v. KanlwyaM, 11 Cal. 121 (ISl) (P.C,). 
Hie words “istimrari mokurari" in a pattah granting land do not per se 
convey an estate of inheritance ; but it is also true that such an estate 
may be created without the addition of such expressions as “ba farz- 
andan" (with children) or “vaslan bad vaslan' (generation after gener- 
ation). Witliout them, the other terms of the instrument, tlie circums- 
tances under which it has been made, or the conduct of the parties, 
may show tlie intention witli sufficient certainty to enable the Courts 
to pronounce the grant to be perpetual— Ti/^shi Pershad v. Rafn Narain, 
12 Cal. 117 ; Gaya v. Ramjioan, 8 All. 569. The grant of a mokurari 
ifara at a fixed rent in a mauza may be only for the life of the grantee ; 
and in the absence of words impoiiing perpetuity, the question to be 
considei'ed is whether the intention of tlie parties is shown by the other 
terms of the instrument, the circumstances under which it was made or 
the subsequent conduct of the parties, with sufficient certainty to enable 
the Court to pronounce that the grant was perpetual — Bilasmani v. Raja 
Sheopershad, 8 Cal. 664 (P.C.). A condition in a lease that the tenant 
ivill not be ejected so long as he pays the rent due from him and 
remains obedient, is at best good only for the lifetime of the tenant and 
creates no heritable estate — Madho Singh v. Deputy Commissioner, 8 
O.C. 61. In the absence of anything to the contrary, the simple grant 
of an annuity conveys only a hfe interest to the grantee. Hie mere cir- 
cumstance that an annuity is continued after tlie life of the first grantee 
or that it is being charged on village revenues does not lead to an in- 
ference that it is of absolute duration, and does not indicate an inten- 
tion to create an annuity as co-equal with the duration of the proiierty 
itself — Copal Krishna v. Ramnath, 5 Bom. L.R. 729. In the absence of 
direct evidence of its terms or tenitorial custom to the contrary, a 
kJiorposh grant cannot be presumed to be of greater duration than for 
the life- time of the grantee. Such a grant ciuuiot be presumed to be more 
than a grant of the rents and profits, and does not cany witli it a right 
to open mines and remove minerals which are properties of the soil — 
Tituram v. Cohen, 33 Cal. 203 (P.C.). Trees standing on the land pass 
to the puchaser on a sale of the land ; the mere fact that the trees had 
been prior to the sale of the land mortgaged to another person and no 
mention of the mortgage is made in the sale-deed, does not lead to the 
inference of a “different intention” to the effect that the vendor’s in- 
terest in the trees should not pass to the purchaser of the land — Pan- 
durang v. Bhimrao, 22 Bom. 610 (612). 

If the purchaser of a property refuses to produce the deed of con- 
veyance, it is impossible to ascertain whether a ‘different intention is 
expressed or necessarily implied’ and tlie Court will not be entitled to 
hold tliat any easement passed by virtue of this section to the pur- 
chaser as a legal incident of the proiierty — Wutzler v. Sharpe, 15 All. 
270 (289). 
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be imposed in- 

IrrmctL^ deeds and documents executed by lay men. In oidmary 
eTd Voviso niay sometimes be in the nature of an explanation o 
he mai .1 clause or provision, and the Court must look not merely at 
the form of the language but its substance, the governing idea or 
purpose of the deed, the context and tlie surrounaing ^cumstances 

0 -mtlicr tlie real meaning or intention of the execiitant-^ngurhoZa 

1 Debubrata, A.LR. 1951 S.C. 293, 1951 S.CJ. 394 per ChandraseWiara 
\iyar J A proviso is normally an excepting or a qualifymg clause 
imd die effect of it is to except out of the preceding clause upon 
which it is engrafted, something which but for the proviso would be, 
within it, ibid per Mukherjea, J. 

Power of Court to strike out words : — See M/s. Parekh Bros. v. 
Karfik, A.I.B. 1968 Cal. 532. 

74. Transfer passes transferor’s entire interest: — Wlien a certain 
property is conveyed, it must be taken strongly against the grantor 
and in favour of the grantee, and aU the interest which the grantor 
liossessed in the property sold should be deemed to have passed. Hence, 
where in a sale deed certain specific lands are described as being con- 
veyed without specifying the extent of the interest possessed by tlie 
vendor, it must be taken that all the interest which the vendor possessed 
mcluding the vested interest would ] 5 ass under the deed — Biidhiarajii v. 
Vumpallein, A.I.R. 1939 Mad. 802 (803), (1939) 2 M.L.J. 600, 1939 
M.W.N. 810. Unless there is an express or implied qualification to the 
contrary, the donor must be deemed to have conveyed all that he was 
possessed of in the properly granted. Consequently, if the words 
einploj’ed are clear and unambiguous, no matter wlio the donee is, 
whetlier a male or a female, the language of the gift must be given 
effect to. Broadly speaking it may be said that if the language of the 
instrument is capable of conferring an estate of inheritance, considera- 
tions regarding the sex of the donee should be discarded. Wliere tlie 
lau^age is ambiguous then recourse can be had to tlie personal law 
of the donee and the rule of inheritance applicable to him or her in 
mding out what the intention of the donor was {i.e., whether he inten- 
ded to confer an absolute estate or a mere life-estate on flie female 
donee)— Rmna Chandra v. Ram Chandra, 42 Mad. 283 (290, 291). Tliis 
sec on, Wlio 1 provides that a transfer of property iiasses the transfer- 
to tlie transferee, must’ be read subject to the pro- 
shnnlrl h ^ which laid down that notliiiig in this chapter 
Sf t '”1 It is a rule of 

doi “ Hindu to liis tvife 

510, A.I.R. 1925 Pat. 625 87 I C 849 “auR " v. Remesmar, 4 Pat 
iiMidu from sac. 2 has not changed the Hindu Law in this respect. 

not of muehifritaf » Hindu this section is 

nbuict ;f7=«ti„^n 
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woman ordinarily gets an estate for life and not an absolute estate — 
Mf. Sheoraji y. Ram Sawari, A.I.R. 1935 All. 43, (1934) A.L.J. 1013, 
152 I.C. 387. But see Rampyari Kiier v. DtiUtin Badwraj Kuer, A.I.R. 
1965 Pat. 217, where it has been held that a wife may get an absolute 
estate if so intended by the husband. 

When an owner of a grove sells it by declaring that he was selling 
it with every right that he possessed therein, it follows that his right 
to the land is also conveyed to the vendee, unless it is expressly reserv- 
ed by him — Mahmood v. Blukari A.I.R. 1953 All. 705. 

A transfer of his rights by a person having proprietary and under- 
proprietary rights in land without reseivation includes the under- 
proprietary rights also — Besheshwar v. Achaibar, A.I.R. 1941 Oudh 507, 
1941 O.W.N. 820, 195 I.C. 242 relying on Govr Chandra v. Makunda 
Deb, 9 C.W.N. 710 and Bhojohari v. Bhagabati, 17 I.C. 494. Where an 
entire zemindari patti, constituting a distinct unit hke the village itself 
in which it is situate, is sold by auction without any exception or reserv- 
ation, tlie abadi numbers, whose area is included in tlie area of the 
zemandari patti and which are a part and parcel of the latter, also pass 
to the purchaser — Sheoraj v. Ganga Prasad, A.I.R. 1941 Oudh 395, 1941 
O.W.N. 618, 193 I.C. 675. See also Abu Husan v. Ramzan Alt', 4 All. 
381 • Ahhainandan v. Pashpat, 47 All. 470, 23 A.L.J. 283, A.I.R. 1925 All. 
449 ; Asgar Reza v. Md. Mehdi Hossieii, SO LA. 71, 30 Cal. 556, 7 
C.W.N. 482; Balram v. Ganga, A.I.R. 1926 Oudh 358, 93 I.C. 287; 
Krishna KumarS v. Rajendra Bahadur, 2 Luck. 43, A.I.R. 1927 Oudh 240, 
104 I.C. 155. On a transfer of a village, all the interest possessed by 
the proprietor in tliat village passes to the transferee, e.g., houses and 
graves situate in that village — Krishna Kvmari v. Rajendra, 2 Luck. 43, 
13 O.L.J. 846, 104 I.C. 155, A.I.R. 1927 Oudli 240 ; Bhagabutti v. 
Bholanath, 1 Cal. 104 (P.C.). Tlie sale of the rights and interests of a 
zemindar in a village passes also the buildings appurtenant to the zem- 
indari rights — (Abw Hasan v. Ramzan, 4 All. 381 (382) ; Banke Lai v. 
Jagat Narain, 22 All. 168 (172, 173). But this is subject to the qualifica- 
tion laid down by their Lordships of the Judicial Committee in the fol- 
lowing words : “It was, however, determined by tliis Board in Bejoy 
Singh V. Surendra Narayan, [A.I.R. 1928 P.C. 234, 56 Cal. 1, 111 I.C. 
345] that unless the terms of a putni lease showed an intention to grant 
a right of user other than that to which the zemindaiy lands were sub- 
ject at the date of the grant, no otlier right passed to the grantee, and 
tlrat such general words as “including all interests therein” were not 

sufficient to pass a right to excavate brick or earth Tlieir Lord- 

ships thinks tliat Hie effect of the decision is to put putni tenures 
generally in tliis respect on the same footing as other permanent herit- 
able and transferable tenures created by a zemindar and Hiat Hie sub- 
soil rights will only pass under a ptdni, as in Hie case of oHier tenures 
refeiTed to when granted in express terms : See Gobinda Narayan 
Singh V. Shami Ldl [A.I.R. 1931 P.C. 89, 131 I.C. /53] Bhvpendra v. 
Rajeshwar, A.I.R. 1931 P.C. 162, 59 Cal. 80, 58 I. A. 228, 35 C.W.N. 
870, 132 I.C. 610 ; Jagat v. Pratap, A.I.R. 1931 P.C. 302, 10 Pat. 877, 
134 I.C. 1073 ; Sashi Bhusan v. Jijofl Prasad, 44 Cal 585, 44 I.A. 46 (53). 

Wliere Hiq grantor has used unqualified words of conveyance, he 
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B rL^?|at 

121 asi? (PC) If a person is tlie executor of the estate of Ins fatlier, 
■ind has as one 'of Jiis Leral sons a beneficial interest in &e estate left 
by his father, and then he executes a sale-deed along 
brothers, the deed ^vill convey all the nght and title which all the 
brotliers possessed in the property, and this tviU undoubtedly include 
the right and title which the first-named person possessed as executor, 
although he did not expressly state in the deed that he was conveying 
the property in his capacity as executor. Tlie meaning of a deed is to 
be decided by the language used, inteipreted in a natural sense ; and 
there being nothing in the deed to show that only his beneficial interest 
was to be sold, his interest as executor would also pass— Nopani v. 
Pitra Sundarij, 42 Cal. 56 (64-66) (P.G.) ; Gangabai v. Sonnhfli, 40 Bom. 
69. IVliere the share of a Hindu fatlier as well as Iris power of disposal 
over his son’s share vests in the Official Assignee, the sons share is also 
conveyed on alienation by the assignee although there is no express men- 
Hon to that effect in tiie sale deed— P. N. Kailasmatha Mudaliar v. P, . 
Bisioamtha Mudaliar, (1967) 1 M.L.J. 383 

Tlie general words used in a mortgage deed were in the 
absence of reservation of a sarbarakari interest sufficient to pass 
the entire interest of the mortgagor-— iGonr v. Makuiida, 9 C.W.N. 
710. Tlie presumption under this section is that all die in- 
terest of tlie transferor would pass to the transferee — Mf. Ram 
Kumar v. Mf. Chhitra, A.I.R. 1937 Nag. 367, 172 I.C. 289. Wliere 
a mortgagee in possession grants an ordinary rayati lease, the lessee by 
virtue of this section acquires a ri^t to cultivate the lands as a tenant 
for tlie period during which the mortgagee continues in jiossession, i.e., 
till the mortgage is redeemed— Prcmaf/ia v. Saslii Bhusan, A.I.R. 1937 
Cal. 763, I.L.R. (1937) 2 Cal. 181. Wliere the question was whetlier a 
residential house standing on land included in the 13 gaiidas zemindari 
passed to the auction purchaser thereof in execution of tlie mortgage 
decree, it was held tliat no words of exclusion or reservation being found 
Ml the mortgage deed or sale certificate the words therein were ample 
to pass all the interest of die. mortgagor in the 13 gandas zemindari in- 
c u ing tlie land upon which the house was situate — Dedkincindon v. 
Aghorenath hl,K 1945 Pat. 400, 24 Pat. 268. Transfer of land includes, 

‘s expressed or implied, trees standing on it 
—Divisional Forest Officer v. Daut, A.I.R. 1968 S.G. 612. 

in ^ salcMiKd of the whole of his property 

metdriclSf r?” conveyance r™ ulfr 

dedicated a nm+ir? f before such declaration the mother 

whetlier the dedirai'n ^ P’^operty to a loakf. Tlie question arose 
which she inheritpd extent of the one-third share 

did attS to r. n Court Md tliat tlie ivakf 

tol-^If the ^ transferred the property 

to have' acquired ^ ^ acquired or believed 

naie acquired from her son by virtue of the sale-deed, but also such 
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title as she had, as a matter of fact, acquired by inheritance on tlie 
death of her son. And if R’s title to the whole property, by purchase 
from her sou, failed her odier title, viz., title by inheritance to the one- 
third share passed to the wakf-—Fazal Ahmad v. Har Prasad, 1929 
A.LJ. 620 (F.B.), A.I.R. 1929 AU. 465 (475, 476), 116 I.C. 1. But the 
Privy Council has reversed tliis decision, remarking that since the sale- 
deed was invalid, tlie noakf fell with it and was not valid even to the 
extent of R s share inherited from her son, and tliat sec. 8 did not apply 
to the case — Har Prasad v. Fazal Ahmad, 55, All. 83 (P.C.), 1933 A.L.J. 
331, 37 C.W.N. 490 (494), A.I.R. 1933 P.C. 83, 142 I.C. 217. 

75. Legal incidents thereof : — ^Incident has been defined in Wliar- 
ton’s Law Lexicon as a “thing necessarily depending upon, appertaining 
to or following another that is more worthy, as rent is incident to a 
reversion”. Webster defines it as “something appertaining to dr passing 
witli or depending on another called the principal”. 

Examples •. — An assignment of tire subject-matter of a suit carries 
witli it the right to continue tire suit and consequently tire right to be 
brought on tire record as plaintiff — Commercial Bank v. Sabju, 24 Mad. 
252. A liability to pay customary dues known as haq-i-chaJ-ionim is of 
the nature of an incident attaching to laird, and may be enforced against 
the vendee unless it is limited by a right to claim it from tire vendor — 
Dhandia v. Abdvr Rahman, 23 All. 209. Tlie right of pre-emptioir 
attached to ownership is a legal incident of the property and passes 
along with it — Bhajan v. Mushtaq Ahmed, 5 All. 324 (330) (F.B.). Tire 
title deeds of an estate, counterparts, leases and otlrer documents of 
the like kind such as kabuliyats are regarded as necessary to the estate 
and pass widr it, whether the transfer is made by a coirveyRnce, decree 
or certificate of sale — Sri Bhaoani v. Devrao, 11 Bom. 485 ; Harrington 
V. Price, 3 B. & Ad. 170. A right of property carries rvitlr it the right 
to execute decrees obtained hr respect of such property. Tlius, tire 
purchaser of a village is entitled to execute deci'ees for ejectment 
obtained by the vendor against the tenants of the village for non-pay- 
ment of rent, except when the decrees are personal as in the case of 
decrees for pre-emption or when they relate to past profits — Onkardas 
v. Shahbaz Kltan, 1 N.L.R. 48. Where during the pendency of a suit 
for the recovery of a debt fire plaintiff transfers, to a third partj% tire 
debt in suit and a decree is thereafter passed in favour of the plaintiff, 
the trairsferee becomes entitled to tire decree as legal incident of 
the debt transferred and the frarrsferee can execute the decree without 
assignment — Jjugal Kishore v. Raw Cotton Co., A.I.R. 1955 S.C. 376. 
Wliere the right of impaid purchase-money is transferred, the lien for 
the unpaid purchase-moirey also goes with it to the transferee — Samba- 
siva V. Venkafarama, 51 M.L.J. 95, A.I.R. 1926 Mad. 903, 95 I.C. 447. 
A coverrant for renewal is a covenant running with tire land, and tliere- 
fore where a grairtee of land for a term of years transfers his interest, 
tire light to renewal goes with tire ti’ansfer unless there is an express 
or implied intention in the document of trairsfer to the contrar}' — 
Jogendra v. Miasha, 12 Bur. L.T. 133, 9 L.B.R. 268, 51 I.C. 360. 

But an injunctioir does not run with the land. Hence if a pro- 
perty regarding which an injunction is granted is sold under a decree, 
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iUc sendee thereof cannot be made amenable to the injunction- 
lirnrM, 3 Bom. L.R. 56i; AHornajCene: al v. Bnmmgham 

Drainage Board, 17 Ch. D. 6S.5. 

Tlie ffoodwill of a trade or business passes with the premises— 
!/«// V. B^roics, 4 DeG. J. and S. 150; Re David and^ Matthews., [1899] 
1 Ch 378 Similarly trademarks and trade names denoting the goods 
of a particular manufacturer would pass with the sale of the business 
!o wliicli they relate— Singer ^o. v. Long, 18 9^-JD. 

.39.5, S App. Cas. 15; Siegflrt v. Findjater, 7 Ch D. 801. Tlie right to 
ciect on the ground of unlawful subletting under the West Bengal 
Premises Tenancy Act 1956 is transferred along with the transfer of 
premises— M hiuii Devi v. Pushpalata, 71 C.W.N. 282. 


76. Easements annexed thereto ;—Tlie characteristic of an ease- 
ment is that it is a right which the owner of a dominant tenement as 
such has over the property of another. Where the owner of a portion 
of a holding, who is himself the owner of a common passage in the 
liolding and as such entitled to use it, transfers the portion of the holding, 
such easement, if any, as may arise by the transfer in favoun of the trans- 
ferred prnpertj,- over the property remaining in the hands of the trans- 
feror, is not contemplated by this section — Hamida Khatoon v. Pan. 
chaijat, A.I.R. 1947 Pat. 122, 12 B.R. 622. When a common passage 
was left for the use of the co-sharers in a partition between members 
of one family, the right to a share in the passage or even to the 
use of the passage, was not a legal incident of the shares allotted 
to the co-sharers, with the result tliat any stranger who might 
acquire the share of one of the co-sharers would not automatically 
become entitled to the common passage, ibid. 


Easements ‘annexed’ may mean tliose considered as appurtenant 
thereto, as held in England — Ibid (at p. 288). But the term does not 
mean an easement which first came into existence as a consequence of 
a transfer of a house or land ; it means those easements which at and 
prior to the transfer were existing easements— Wutefer v. Sharpe, 15 All. 
270 at p. 299. 


Under section 19 of the Indian Easements Act (V of 1882) an ease- 
ment passc.s to tlie transferee with the dominant heritage. Thus, A 
f which a right of way is annexed. A lets tlie land 

to B tor 20 years. Tire right of way vests in B and his legal represent- 
atnes so long as the lease continues. (Illustration to sec. 19, Indian 

AjT moVrat' 4^^^ 


self ieser\'es a portion of the property to, him- 

S-mtS ovitT " been enjoyed by the part 

is also entitled reserved go with the former, and the transferor 

transferred land rights of easements of necessity over the 

of nartition of tire character frequently arises in cases 

cZfr v.KcZf Kumar, 26 Cal. 

am V. biirgoji 14 Bor^^' ^2 ' 

r-n. 1858 , S*„,- 
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menis of necessiltj or continuous easements that ^jass by implication 
of law'— PoWen Bastard, L.R. 1 Q.B. 156 (161). And if the easements 
are ^ not casements of necessity, llic transferor cannot exercise them 
against the transferee unless they arc expressly resei-yed to the trans- 
feror in the deed of eon\eyance — ChunUal v. Manishankar, 18 Bom. 
616 ; Attar v. Jatcahir, supra ; Wheehlom v. Burrows, 12 Ch. D. 31. 

An easement is extinguished w'lien either the dominant or the 
ser\ient licritagc is comiileteiy destroyed (Indian Easements Act, sec. 
—15), or when the same person becomes entitled to the absolute owner- 
slnp of tJic w'liole of the dominant and servient heritages (jihid, 
sec. *16). 

77. Rents and profits : — Tliis section speaks of rents and profits 
accruing after the transfer. TIic right to recover rents and profits w'hich 
ha\'e accrued to tlic property prior to the date of assignment does not 
puss with the propertj' inile.ss the rigJil is e.vpie.s'slj' coni'eyed — Ganesh 
V. Shammrain, 6 Cal. 213 ; BhogiM v. JethaUd, 30 Bom. L.R. 1588, 
A.l.R. 1929 Bom. 51. ILJ I.C. 262; Aliit/iii v. Nevanathi, 12 L.W. 44, 
58 I.C. 383 ; Poongacanain v. Sulmumnya, A.l.R. 1951 Mad. 601, 
(1951) 1 M.L.J. 601. Such arrears of rent are a debt or actionable claim 
and if tlicy arc to be transfcn'cd, they must be a.ssigned separately, 
ibid. As to pnifits that accrued due prior to sale, it cannot be said 
that they arc .sulxsidiarj' to the enjoyment of the jiroperty. It cannot 
be said that to make a sale operative and effective, the right to collect 
past profits must be conveyed to the \-cndee — ChandrasekaraVmgam v. 
Nagahhushanam, S3 .M.L.J. 342, A.l.R. 1927 Mad. 817, 104 I.C. 409. 
'flic purchaser of a village is not entitled to execute decrees which 
relate to rents and profits w'hich had accrued prior to the transfer — 
Onkardas Shabaj, 1 N.L.R. 48. 

IVliere a mortgage deed provided that the property mentioned 
therein was mortgaged w'ith '‘all the apijnrtenances to the said premises 
belonging to and all the estate, right, title and interest, proiJerty, claim 
and demand ' whatsoever of the mortgagors into and upon the said 
premises unto the mortgagees subject to the proviso for redemption 
hereinafter contained” : held that the mortgagee was entitled as a secur- 
ed creditor to the rents and iirofils of the land and tliat by reason of this 
section the rents and profits arising out of the mortgaged land in the 
hands of the receiver appointed pending the mortgage suit would form 
part of the mortgage — Ma Joo v. Collector, A.I.R. 19.34 Rang. 321, 12 
Rang. 437 ; see also Ashgar v. Alehdi Hussain, 30 Cal. 556, 30 LA. 71. 

78. “Things attached to the earth” : — ^For the meaning of the term 
‘attached to the earth’ see Notes under section 3. 

Trees, crops : — The tifle to trees and shrubs passes with the transfer 
of projiriclaiy rights in the land — Fiirat Hussain v. Liaqat Alt, I.L.R. 1939 
All. .518 (F.B.), 19.39 A.L.J. 281, A.l.R. 1939 All. 291 (294) (F.B.). See 
also Yakub AH v. Tajammul Hussain, A.l.R. 1932 All. 653, 143 I.C. 247. 
Trees and shrubs being rooted to the earth are deemed to be ‘attached’ 
thereto, and so long as they are attJiched they form part of the soil to 
which they are attached, hence the .sale of a house and compound would 
comprise the trees and growing croijs thereon unless they are expressly 
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Vnmiir Sonof V. Kliuderam, 2 N.W.P. 251; Lax\d Mortgage 
expected q 1673) • Pandurang v. Bhimrav, 22 Bom, 610 

X ''-siS/v W Mad, 15 (&); Igbal v. Nani 

A)r294 (297) A lease of land carries with it to the tenant a 
on tha demised bad so as to entitk him to 

S mtSmetStaft Mo/,»o.od A!i v Bototo 24 W.R. 330. A to- 
T it at fixed rates has a transferable riglit m Ins holding which includes 
a transferJible right in the trees growing thereon-H^irhfln^ LflJ v. 
^fafiaraia of Benares, 23 All. 126. In tlie absence of any specid provi- 
sion in a lease granted before the T. P. Act came into force, the pro- 
ncrtv in the trees planted by the lessee after a kaimi lease had been 
"ranted did not vest in the landlord— Mo/iz v. Rasifiik, 37 Cal. 815. 
But in the case of a lease for a limited period of waste land, fon the pur- 
pose of cultivation, the lessee could only cut trees growing on the land 
for the purpose of clearance and cultivation or for repairs, but he had 
no right to fell or carry away for sale unassessed forest timber grow- 
ing on the demised land— Rnsfom/i v. CoUector of Tana, 11 M.I.A. 295, 

Tlie right to the growing crops passes by the sale unless there is 
some provision to the contrary, and in the case of a Court sale the right 
to possession of the crops accnies from iJie date of the delivery of 
possession of the land— Supfd. & Remembrancer of Legal Affairs v. 
Bhagtrath, A.I.R. 1938 Cal. 610, 38 C.W.N. 854, -59 C.L.J. 482. Where 
in execution of a pre-emption decree possession is delivered to the pre- 
emptor from the purchaser and the crops are still standing on the land, 
they pass with the land, Chela Ram v, Gopi Chand, A.I.R. 1942 Pesh 88. 

Bamboo trees standing on the land are “attachecd to the earth" and 
pass to the transferee upon a transfer of the land — fagmohan v. Emp., 
IS P.L.T. 519, A.LR. 1932 Pat. 344 (345). 

Grooes ; — .In the case of a sole proprietor he cannot have inferior 
rights as grove-holder as well as full proprietary rights as a zemindar 
in the land in which he has planted a grove. His rights in the groves 
merge completely in his zemindary rights. The trees pass to the pur- 
chaser with the auction-sale of tlie zemindary— Bhoop Sms/?, v. Sri 
RflfH I L.R. 1940 All. 599, 1940 A.L.J. 443, A.I.R. 1940 All. 427. See 
idso Utan Chand v. Mt Chandan, 24 LG. 81 and Hasan Ali v. Azhanil 
Hasan, 4/ All. 45. If the zemindar elects to sell a part of his zemindary 
10 mg retaining his entire share in the grove land that entire 
share cominues to appertain to his remaining share in the viUage. 

remaining share of the zemindary is sold at an auction- 
Bai * lare m the grove land passes to the auction-purchaser ; 

solo soh'cedit'h^^n^ of English law tliat quicquid plantatur 

Sts a ndet \ I in India whL there 

structure may exirt in custom^ law diat die ownership of a super- 
— Mrituniai Hinpa A r ownership of the soil in another 

'■’fa. A.ln. 1827 I.C. a?"®. M I’f .■ ''' 

Go%SimS?plSVsTle fot itseirsubjSt ‘'Sthe 

power of sale for arrears of revenue, special words indicat- 
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ing tlie intention of the Legislature to make the building subject to sale 
would be necessary— iNarayan y. Jatindra, supra, at pp. 137-38 j Ismai 
Kuni V. Nazardlif 27 Mad. 211 (214 ) ; In re Thcikoor Ch. Poromouick, 
B.L.R. Supp. Vol. 595 (F.B.). In the last cited case their Lordships 
observed : We tliink it clear that according to tlie usages and customs 
of the country, buildings and other such improvements made on land do 
not, by tlie mere accident of their attachment to the soil, become the 
pi’operty of the oivner of the soil ; and we think it should be laid down 
as a general rule that if he who makes the improvement is not a mere 
trespasser, but is in possession under any bo7ia fide title or claim of title, 
he is entitled either to remove the materials, restoring the land to tlie 
state in which it was before the improvement was made, or to obtain 
compensation for the value of the building, if it is allowed to remain 
for the benefit of the owner of the soil, the option of taking the building 
or allowing the removal of the material remaining with the owner of the 
land in those cases in which the building is not taken down by the 
builder during the continuance of any estate he may possess — "per Sir 
Barnes Peacock delivering the judgment of the Full Bench at p. 598. 

On the sale of a building only the land on which it stands does not 
pass — iKatikar Jute Mills v. Calcutta Match Works, A.I.R. 1958 Pat. 133. 
A life tenant executed two mortgages. The mortgage- deed provided 
that any future building that might be erected on the mortgaged land 
by tlie mortgagor would remain security for the mortgage money. On the 
death of the life tenant. Held ; that the mortgage could be enforced 
against .the structure, because the remainderman on the death of the life 
tenant got the land but not the structure — Venkatasubbiah v. Thinipura- 
sundaH, A.I.R. 1965 Mad. 185. 

According to tlie Mahomedan law also the owner of land on whose 
property another person has built without his consent is not entitled to 
the building as having become attached to the land, but is only entitled 
to have the building removed and tlie land restored to the original state 
— Secretary of State for Foreign Affairs v. Charleswortli, Pulling & Co., 
26 Bom; 1 (P.C.). 

But where tlie deeds of mortgage and sale certificate in respect of a 
zemindary contained no words of exception and reservation and were 
otherwise apt for* the purpose, they conveyed all the interest in the zemin- 
dary which was possessed by the former owner including his interest in 
the houses on that land and in the profit rents derived from them in the 
absence of words showing an intention to retain tliem — Syed Ashgar v, 
Syed Mahomed, 30 Cal. 556 (P.C.), 30 I.A. 71 (75). If a zemindar sells 
his zemindary share in a village it may be presumed tliat he sells the 
property with all his interests therein if tliere are no words in tlie deed 
showing an intention to retain or exclude the house therein — Balaram v. 
Ganga, A.I.R. 1926 Oudh 358 (359), 93 I.C. 287. Wliere immoveable pro- 
perty is mortgaged a theatre erected by the mortgagor or other fixtures 
pass to tlie mortgagee — MacLeod v. Kissan, 30 Bom. 250 ; Hari Pada v. 
Anath, 22 C.W.N. 758 (759), 44 I.C. 211 ; George v. South Indian Bank 
Ltd., A.I.R. 1959 Ker. 294. The “rights and interests” of a zemindar in a 
certain idllage were soldi in execution of a decree. At the time of tlie sale 
a certain building was his property qtia zemindar, held that in the 
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absence of a proof that such buildmg was excluded from sale, tl^ sale 
p;isscd the building to the auction purchaser— A&u Hasan v. Ramzfin Ah, 

Vail -ssi. 

\ Full Bench of the AUahabad Higli Court has however held in a 
recent case (Allsop, J. dissenting) that the residential house of a zemm- 
t]ar^^ is a separate unit and in no sense a part and parcel of tlie propne- 
l ir.' richt owned by him in the maliaL Hence on transfer of the pro- 
nVictan^ interest of zemindar in the mahal in execution of a mortgage 
decree against him, his residential house in the abadi site, unless it is 
included in the mortgage itself, cannot pass to the transferee under this 
section which has no application to compulsory sales in execution of a 
decree or to ti’ansfcrs of undivided shares in land XJvfi^QO Sing/? v, 
Kacheni Sin^h, A.I.R. 1939 All. 415 (428) (F.B.), I-L.R. 1939 All. 60/, 
1939 A.L.J. 308. Tlie residential house of a zamindar is not necessarily 
appurtenant to the Zamindary and it must be deemed to have remained 
the property of the Zamindar on the transfer of the Zamindaiy unless it 
is proved that the house was intended to be transferred along with the 
rest of the zamindary — Daota Din v, Gtir Prasad, A.I.R. 1955 All. 
292 (F.B.). 


Agricultural fixtures : — Tlie purchaser of lands irrigated by a tank 
becomes entitled to tlie use of the water of the tank for tlie purpose of 
irrigating tlie lands— Venfe/rtfl v. Secretary of State, 12 M.L.J, 432. Hie 
grant of a village with aU “wells, tanks and waters” witliin its boundaries 
does not necessarily pass to the grantee an artificial channel wliich was 
in existence before file grant of &e village and which ran througli that 
and two other villages and in enjoyment of which those villagers were 
equally interested— Ambfl/aoajia v. Secretary of State, 28 Mad, 539. 


Although an agricultural tenant may possibly be justified in digging 
up shells for cultivating tlie land properly and in a husbandman-like 
manner, the property in the shells is not in him, but in the landlord; 
and ill the absence of a local custom, the tenant has no right to convert 
the shells so dug up to his own use — Chaladom v. KakJeath Kuiihambu, 
-5 Mad. 669 (671) ; Tucker v. Linger, L.R. 8 A.C. 508 ; Elwes v. Briggs 
Gas Co., 33 Cli. D. 562. Hie grant of a village with water does- not 
mclucki flowng water in the river passing through the village— S. N. 
Ranade v. Union of India, A.I.R. 1964 S.C. 24. 


A/merals :-.The rights of tlie grantee of a land to the minerals 
underground must depend upon tlie terms of the deeds by which they 

v, Wilson, 8 H.L.C. 348 (at p. 
®®indar is presumed to be the owner of the mineral ri^ts 
tlimn * ^ ^ tenure, in tlie absence of evidence that he parted with 

the minpnV^-°w T ® mokarari lease by the Zemindar, 

tian V pV tenant— Hart Nara- 

c-il 54 ' 'inrl nrf (reversing Sriram v. Hari Narayan, 33 

Tifnram t Meghlal v. Rajkumar, 34 Cal. 358 ; 

(PC) ■ Qiridhari v. Megh Lai, 45 Cal. 87 

as well to Tins principle applies 

• (P.vj.). a long senes of recent deci- 
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sions by tlie Board has established tiiat if a claimant to sub-soil rights 
holds under tlie Zamnidar or by a grant emanating from him, even 
though Ills powers may be permanent, lieritable and transferable, he 
must still prove the express inclusion of the sub-soil rights; Gobinda 
Narayan. Singh v. Sham Lai Singh, A.I.R. 1931 P.C. 89, 58 LA. 125, 131 
I.C. 753 and see cases cited there” — H. V. Low & Go. v. Jyoti Prasad, 
A.I.R. 1931 P.C. 299 (301), 35 C.W.N. 1246, 58 I.A. 392, 135 I.C. 
632. But the permanent tenure holder may acquire right to the miner- 
als by adverse possession — Onkarmal Agarwdlla v. Bireswar Hazra, 61 
C.W.N, 970. Minerals necessarily pass wnth tire rights to the surface un- 
less there is express or implied reservation in grant — Baja Anand Brahma 
Shah V. State of Uttar Pradesh, A.I.R. 1967 S.C. 1081. 

Snb-soil rl^fs ; — Sub-soil ri^its in a tenure are not granted, unless 
an express grant is made. Of course the tenant has a right to make bricks 
for liis own domesHc or agricultural purposes. But unless the tenant 
has acquired by grant or by adverse possession a right of ownership in 
the sub-soil, the digging of earth for bricks to be taken away from the 
area of the tenure and disposed of to strangers is an appropriation of the 
coqjus of the grant which in India a tenure-holder is not entitled to 
make — Purnendii v. Narendra, A.I.R. 1943 Pat. 31, 23 P.L.T. 662. 

Factory incltrdes machinery : — On a mortgage of a factory (which 
is immoveable property) the fixed machinery would also be comprised 
within the factory — see Amratial v. Keshavlal, 28 Bom. L.R. 939, A.I.R. 
1926 Bom. 495 (496), 98 I.C. 696. But see Mvni Lai v. Kishore Chand, 
28 P.L.R. 325, 103 I.C. 742, A.I.R. 1927 Lah. 373 (374). 

79. House and its easements : — ^The transfer of a house passes 
with it the easements amrexed thereto. Tims, where a person has a 
right to use a drain or passage as incidental to his property, such right 
may be enjoyed at all times by any person who may be placed in his 
shoes in regard to the property. So, a tenant may also enjoy that right 
— Amjudee Begum v. Syed Ahmad, 6 W.R. 314. Hie purchaser of a 
house acquires the right to the use of tha way over a definite path 
communicating with the house, which the vendor of tlie house had 
been enjoying — Nabeen Chander v, Bhooban Chander, 15 W.R. 526. 

Tire phrase "easements annexed thereto” in this section refers to 
those easements which at and prior to the transfer were existing ease- 
ments, for instance, a riglit of way over a field belonging to a diEerent 
owner by which alone a house could be approached. It does not refer 
to an easement which first came into existence as a consequence of 
transfer— Ahmud v. D/ioij/«, A.I.R. 1937 Nag. 179 (180), 171 I.C. 496. 

80. Doors, wiudows, etc. ; — ^Doors and window shutters of a pitcca 
buil din g form part of the immoveable property and have no separate 
existence — Peru Bepari v. Bonuo, 11 Cal. 164 (166) ; Qneen-Empress v. 
ShaiJdi Ibrahim, 13 Mad. 518. 

The enumeration of the words "locks, keys, bars, etc.” corresponds 
to fitting or peimanent fixtures to tlie house- The words other things* 
provided, etc.” do not include a right of access by a staircase when 
the ownership of the staircase itself is riot claimed and the ri^it of way 
is not an easement of necessity — Ahmad v. Dhondba, supra. 
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Horn im, nof incWe Md.inenj oasK where busmess fa 

.Jr: in .he p-faf “.a .^0^^ l*';:eSrge£ 

wlhlhe teteTS fflaehinery? prima facie nU that the putehaaer fa 

e, fled to are the buildtass. » f™*™ f ^ 

mrties when they seU the hufldhlg alone without reference to he 
^ohinety or th7 business, that the pmchffler should gel the vduable 
machine? in the building by calling them toes and by claiming to 
get them under that bead. The technical English law of fixfur^ is not 
apvUcable to India. 'Ilie provisions as to fixtures are contained in sec. 

8 of the T. P. Act, under which the transfer of a house carries with it 
“all other things provided for permanent use”. A machinery brou^t 
into a house for carrying on a business is not a thing provided for the 
permanent use of the house and is not necessary for the beneficial 
enjoyment of the same. Therefore, on a sale of the house tlie machin- 
ery does not pass to the purchaser— NfliY/t/onc v, Bnlagiinmcami, 45 
M.L.J. 385, 79 I.C. 838, A.I.R. 1924 Mad. 187 (188) ; Veemppa v. Ma 
Tin, 4 Bur. L.J. 52, 88 LC. 1011, A.I.R. 1925 Rang. 2.50. 

81. Debt— Securities The words used in the penultimate clause 
of this section are “debt or other actionable claim” i consequently, a 
debt secured by mortgage of immoveable property does not come 
under this clause, as it is not actionable claim. But a difiBculty arises 
ivith regard to the application of this clause to a promissory-note secu- 
red by deposit of title-deeds. In a Madras case it has been held that 
where a promissory-note secured by a deposit of title-deeds was 
endorsed over to the plaintiff for collection, and title-deeds were also 
delivered over to him, and tlie plaintiff brought a suit to enforce the 
equitable mortgage, held that along mtii the transfer of the promissory- 
note-debt by the endorsement die equitable mortgage passed there- 
under to thi transferee by operation of this section, and the plaintiff 
was entitled to enforce the equitable mortgage, and not to sue upon 
the promissory-note alone — Cunniah v. Gopala Chettiar, 1919 M.W.N. 
613, 52 I.C, 879. In this case, the endorsement was for colleotion and 
hence the endorsement of the pro-note was sufficient to pass the secu- 
lity. But if the endorsement is for value, it amounts to a sale, and a 
sae o a mortgage-debt (even though it is a promissory-note-deht 
^cure y an equitable mortgage by deposit of title-deeds) can be made 
^ ® registered instrument. Consequently, if the promissory-note 
tn ®”®^®rred by endorsement, without the transferor taking care 

the a registered instrument, the debt and 

transSTvilTt ^^ase. Tlie 

tion 8 cannnF 1°"+^ fhe right to the debt but not to security. Sec- 
to a debt nr ^ a case, because tliat section applies only 
Rh/Llafv not to a moriSge-debt-I 

Gopala sunral In a (distinguishing Cunniah v. 

denosit of ^ ^ promissory-note secured by 

end_t, thfa sec- 

the debt-Pemmi v brumal 44 u 
dissented from in 44 Mid 

m 44 Mad. 965, supra. See Note 356 under sec. 59, post. 
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Tliere can be a transfer of the debt apart from the security — V. Vr. 
Bank v. L. M. Bank, A. LB. 1949 Mad. 52, (1948) 1 M.L.J. 458. But it 
has been ■ decided by the Privy Council that debt and security are 
separate, that debts due to a person exist as his moveable property and 
do not, if secured, become identified with the security or transformed 
into it, whetlier tlie security is immoveable or moveable property ; that 
a debt without the security is transfei'able under this Act ; and that 
consequently, when both debt and security are transferred, and the 
transfer of the security fails for want of a registered instrument, the 
transferee can have no riglit or interest in the security, but the transfer 
of the debt still subsists and the transferee will be entitled to all sums 
received by the transferor in reduction of tlie debt, whether from 
realisation of the security or otherwise — Imperial Bank of India v. 
Bengal National Bank, A.I.R. 1931 P.C. 245. 

If the debt is merged in a decree, tlie transfer of the decree does 
not carry mth it the securities of the debt, and ibe purchaser is not 
entitled to maintain a suit on tlie securifa'es. Thus, the purchaser of 
a simple money-decree passed on a simple mortgage-bond does not 
acquire a lien on the property mortgaged — Ganpaf v. Sarupi, 1 All. 446 
(447). But it has been held by the Patna High Court that 
where a decretal debt is transferred by a registered instrument, the 
Securities therefor are also transferred to the transferee — Bhagirath v. 
Jamuna, A.I.R. 1950 Pat. 211. 

82. Interest : — On a transfer of bonds, promissory notes, etc., the 
interest follows the principal and passes to the transferee. Interest can- 
not be allowed when the principal debt becomes irrecoverable, for inter- 
est is but an accessory to the principal, and when the principal is barred 
by limitation, tlie interest is also barred — Dhondiram v. Taba, 27 Bom. 
330 (333) j Hollis v. Palmer, (1836) 2 Bing N.C. 713. 

Tlie stipulation for payment of interest upon arrears of rent is an 
ordinary incident oS a tenancy in this country, unless there is something 
unusual in the stipulation, and as a rule, it attaches to the tenancy so 
that a purchaser of the tenancy will also be bound by the stipulation — 
Raj Narain v. Panna, 30 Cal. 213. 

Arrears of interest : — Under tliis section, arrears of interest which 
accrued due before the assignment of a debt are not included in the 
legal incidents of the property in the debt; but they are part of the 
debt itself and must, in the absence of words to the contrary, pass as a 
matter of course to the transferee along ivith a transfer of the debt it- 
self. The arrears of interest formed part of the interest which tlie 
transferor was capable of passing in the property, and it must be held 
under sec. 8 that die assignment was intended to exhaust the transferor’s 
interest in the property. — iMaung Tha v. N. C. Chatterjee, 27 I.C. 896, 
8 Bur. L.T. 121. 


9 . 


A transfer of property may be made without writing 
in every case in which a writing is not 
expressly required by law. 


Oral transfer. 


Scope ; — This section does not in terms apply tc charges, for a 
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d.a«e Is not » ‘transfa of property"_Bopowo v, Woropan, A.I.R. 19S0 
Nag. 117, I.L.R. 1949 Nag. 802. 

83. Transfer cftnaot be made otherwise than under fliis Act:— 

After this Act comes into force, a transfer of immoveable property wi&. 
in this Act cannot be effected in any manner not prescnbed by this 
Act 'Thws where the Act requires 3 transfer to be efirected only by 

means of a registered instrument, it cannot be effected in any other 

manner e.g., by filing a petition to the Collector admitting the transfer, 
or by the admission recorded in a registered mortgage not being itself 
the deed of transfer, or by mere mutation of names or change of 
possession in favour of the transferee— /nmiwdfportflffi v. Peritja, Dora- 
sami, 24 Mad. 377 (P.C.) : Bishen Lai v. Qhaziuddin, 23 All. 175. Tide 
to land cannot pass by mere admission where the statute requires a 
deed, nierefore, die mere execution of a baziicada (release or relin- 
quishment) by a benamidar whicli contains an undertaking not to in- 
terfere ivith the plaintiff’s possession cannot itself give or transfer title to 
the property from the benamidar to the plaintiff (real owner) — Keshri 
Midi v. Sukan Ram, 12 Pat 616, A.I.R. 1933 Pat 264 (266). 


Unlike the Statute of Frauds, the T. P. Act adopts it as a general 
principle in this section that a transfer may be made mthout wniting 
in every case in wliich a writing is not expressly required by law— 
Arumugham v. Subramaniam, A.I.R. 1937 Mad. 882 (892), I.L.R. 1937 
Mad. 638, 171 I.C, 444 (F.B.). 


Punjab No doubt oral tiransfers of any value are valid outside 
the municipal and cantonment limits in tlie Punjab, but when the 
transaction is intended to be a transfer by MTiting, it cannot be treated 
as an oral sale— Mt. Shatikn v. Melkha Sinah, A.I.R. 1941 Lab. 407 
(F.B.) at p. 410. Delivery of possession is not in itself conclusive 
evidence of an oral transfer — Ibid. 


8^ Where frriting not necessary : — A relinquishment or surrender 

by a Govemment ryot to the Government of the properties included m 

iw potta is neither a mortgage nor a sale, nor a gift, nor a lease, as defin- 

ed in ms Act and is not by law required to be in ^^^iting or in 

„ prescribed by this Act— Foicler v. Secretary of State. 

hmit-cA ’ relinquishment or surrender by a 

t li- Hindu law may be effected by any voluntary 

death-Mf. Akhaj v, Arjtm Koeri. 

faniilv nronprh ‘.^^dier may relinquish her interest in the joint 

Pralhad^n^ instrument — Chimna v. 

iralhad Deoras, A.I.R. 1965 Bom. 74, 

— ^ transfer and need not be in writing 

Monoranjan, 22 C.W.N^*^1 44^10^^297^ Meyer v. 

State, supra, ^ > Poioler v. Secretary of 

nor an ^ neither a sale nor a gift 

vah'date the same ^ “ necessary under the T. P. Act to 

Property— Thiruoenga^^Chariar ^ immoveable 

6 oaanor v. Ranganatha, 13 M,L.J. 500. 
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A partition of joint family property is not an exchange and is not 
by law required to be in writing— Kumar v, Satya Kripal, 10 
C.L.J. 503, 3 I.C. 247 ; Ma Seiru Nyun v. Maung U., 25 I.C. 498 ; Peddu 
Reddiar v. Kothanda Reddi, A.I.R. 1966 Mad. 419. 

Tlie creation of an easement is not a transfer thereof, and there- 
- fore it can be created by oral agreement, without requiring any writ- 
ing— S/iaZ Chandra v. Delanney, 20 C.W.N. 1158 (1164), 34 I.C. 450. 

A grant of immoveable property by way of guzara,- not being a 
grant of tiie corpus, but only of the right to enjoy the usufruct, need 
not necessarily be in writing — Gajraj v. Indarpal, 21 O.C. 360, 49 
I.C, 406. 

A transfer of land by a husband to be enjoyed by Iris wife during 
his Hfe-time in discharge of future maintenance is not a gift or sale 
and may be made without writing — Madam Pillai v, Badrdkali, 45 
Mad. 612 (F.B.). If an owner orally agrees to settle some properties 
in consideration of marriage and thereafter delivers possession to the 
settlee, the transaction is a valid transfer under sec. 9 — Serandaya Pillai 
V. Sankaralingam Pillai, (1959) 2 M.L.J. 502. 

Where a iiurchase is made by a joint decree-holder in his own 
name, other joint decree-holders are beneficially interested in the pur- 
cliase, and their right which is short of ownership can be relinquished 
without a Witten instrument — Lai Singh v. Mt. Chotey, A.I.S. 1933 
' All. 854 (1934) A.L.J. 107. 

niere is no express provision of law that a charge can be created 
only by a document. Consequently a valid charge can be created orally. 
But if a charge is created by a document, it must be registered where 
the charge is for a sum in excess of Rs, 100 — Kiippuswamy v. Rasappa, 
A.I.R. 1936 Mad. 865, 44 M.L.W. 438. 

To enable jjarties to come to an agreement to treat a sale as a 
mortgage by a subsequent agreement, no writing is necessary — Narsing- 
das V. Radhakisan, A.I.R. 1952 Bom. 425. 

85. Where Trrifing in necessary Writing is necessary in the case 
of the following transactions : — 

(a) Sale of immoveable property of the value of Rs, 100 or upwards 
— sec. 54, infra. 

(b) Sale of a reversion or other intangible thing — Ibid. 

(c) Simple mortgage irrespective of the amount secured — Sec. 
"59, infra. 

(d) All other mortgages securing Rs. 100 or upwards — Ibid. 

(e) Leases of immoveable irropeity from year to year, or for any 
term exceeding one year, or reserving a yearly rent — Sec. 107, post 
But see Sec. 107 proviso ; Sec. 117, post ; and Sec. 17 (d) proviso, of Act 
XVI of 1908 (Registration Act) for exemptions. 

(/) Excliange (subject to the same rules as sale) — Sec. 118, post. 

(g) Gift of immoveable property-^ec. 123, post. 

(h) Transfer of an actionable claim — Sec. 130, post. 

(i) Notice of transfer of actionable claim — Sec. 131, post. 
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ifl where oropertY is trEUsferred subject to a condition 
10. Where absolutely restraining the 

Condition restraining transferee OF any pei'son clainiing under 
alienation. fwm patting with ot disposing of his 

interest in the property, the condition or limitation is void, 
Sc4t in th?me Jf a lease where the condition is for the 
bene^t of the lessor or those clainung under him; Provided 
that property may be transferred to or for the benefit of a 
woman (not being a Hindu, Muhammadan or Buddhist), so 
that she shall hot have power during her marriage to transfer 
or charge the same or her beneficial interest therein. 

86. Principle of section iHie rule in this section that a condition 
of absolute restraint o£ alienation is void, is founded on the principle of 
public policy allowing free circulation and disposition of property — 
Rosher v, Roshsr, 26 Ch. D. 801; Renoud v, GiiUcf, L.H. 2 P.C. 4; 
Fahjaz Husain v. Nilkanth, 4 O.C. 163. “From the earliest times,” 
obseived Lord Justice Fry, “tlie Courts have always leant against any 
device to render an estate inalienable. It is the policy of the law always 
to make estates alienable, and it is immaterial by what device it is 
attempted to prevent an owner from exercising the power of owner- 
ship”— In re Parry & Daggs, 31 Ch. D. 130 (134) (CJl.). It is a general 
rule of jurisprudence that where an estate in fee is given, a condition 
in restraint of alienation is a condition repugnant to tire nature of the 
grant and as such inoperative. Tirere can be no doubt, on general 
principles, that when property is fransferred absolutely, it must be 
transferred with aU its legal incidents, and that it is not competent to 
the grantor to sever from the property those incidents which the law 
inseparably annexes to it, and thereby to alrrogate the law by jrrivate 
agreement. The introduction of a condition against alienation in a 
grant absolute in its terms has been declared to be equivalent to in- 
troducing an exception of the very thing Avhich is of the essence of 
the grant— Anonrim v. Nagamuthu, 4 Mad. 200 (202). It is tire prin- 
English law that where an estate is created for life for a man 
and after\vards to the heirs of his body, then that will give him an 
estate, and there is nothing in tire T. P. Act which recognises 
remainder left over after the creation of such 
estat^fl/ Deo v. Brahm Deo, A.I.R. 19;37 All 235, 168 I.C. 142. A 
provision in a deed of absolute dedication that the sebait for the time 

no iwwer to alienate is \ok\—RamchamJra}f Maha- 
raj V. Lalp Singh, A.I.R. 1959 Pat. 305. 

12 section :—Tlie provisions of sections 10 and 

or othmvise. conditionr^-^’' f transfers— tTcinsfer by gift, sale 
before it can be valid hp npon » donee of a gift must, 

regard to conditionc' { ’ t consistent with the general principles in 

and in ‘StS II oE the Ant 

1939 All 29S 1930 Tr' S'-'/ Deoi v. Shiva Nmda, I.L.R. 

tins section .f'-?' 1*38 All. 221. Tlie prindiile oE 

botli to Hiiidns and Muhi and has therefore been applied 

Kooar Gohmnamfh, 11 r.L.R. 86 (P.C.): 
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Tagore v. Tagore, 9 B.L.R. 377 (P-C.) ; Pudmananda v. Hayes, 28 Cal. 
720; Bhairon v. Purmeshri, 7 All. 516; Mahram v. Ajudhi, 8 All. 
452 (459); Lalijan v. Muhammad Shafi, 34 All. 478 (480); Broughton 
V. Mercer, 14 B.L.R. 442; Anantha v. Nagamuthu, 4 Mad. 220; Gomti 
V. Anari, A.^.R. 1929 All. 492, 118 I.C. 152 ; Muthu Kumara v. Udaya, 
33 Mad. 86/. In an Oudh case it has been remarked that this section 
does not apply to cases under tlie Muhammadan Law — Haimman v. 
Ahhas, 4 Luck. 452, A.I.R. 1929 Oudli 193 (201), 120 I.C. 387. 

The princijjles of this section have been applied to the Rinjab al- 
though the Act does not apply to that province — Bhaicgan Dei v. Secre- 
tary of State, (1902) P.L.R. page 518 ; Nand Singh v. Partab, 76 I.C. 16, 
A.I.R. 1924 Lah. 674. 

The provisions of the T. P. Act do not apply to a case governed 
by the Muhomedan law ; but in a gift under tliat law the proWsion 
that the donee shall have no right of transfer is void, and the donee 
takes an absolute estate — Bahu Lai v. Ghansham, A.I.R. 1922 All. 205, 
44 All. 633, 70 I.C. 84. IVliere a Maliomedan makes a gift and stipu- 
lates for a condition tliat is fasid or invalid, the gift is valid and the 
condition is void — Siddiq v. Wiliyat, A.I.R. 1952 All. 1. 

A condition imposing a jpartial restraint only is not void — Ratanlal 
V. Ramanujdas, A.I.R. 1944 Nag. 187, I.L.R. 1945 Nag. 174; Venkafa- 
challam v. Kabala Mvrthy, A.I.R., 1955 Mad. 350. 

Compromise, family 'Settlement etc. : — A restriction in the power 
of alienation is void, even though the restriction is contained in a 
compromisef — Partab v. Nand Smgh, A.I,R. 1924 Lah. 729, 85 I.C. 323. 
TIius, where one of the terms of a compromise embodied in a decree 
was that the party to whom a house was conveyed imder it was not at 
liberty to transfer it wthout the consent and isermission of die other 
party to tlie compromise and decree, held that such a condition was 
void as being a restraint on alienation and the house could be transfer- 
red in disregard of that condition-^K/joiffW Ram v. Ragfwnath, 3 A.L.J. 
621. Although this section applies only to cases where the restraint 
on alienation is annexed to a transfer of property and as such does not 
apply where the resti'aint is contained in a compromise by way of 
family settlement, still a restraint on alienation embodied in a com- 
promise is invalid on general principles of law — Nageshav v. Mata 
Prosed, 25 O.C. 189, A.I.R. 1922 Oudli 236 (244), 69 I.C. 730, approved 
in Mata -Prasad v. Nageshar, 47 All. 883 (P-C.) A.I.R. 1925 P.C. 272, 91 
I.C. 370 ; Venkatachallam v. Kabala Murthy, A.i.R. 1955 Mad. 350. 
Similarly a condition absolutely restraining alienation, contained in a 
deed of partition, is void— Jagannathpuri v. Godabai, A.I.R. 1968 
Bom. 25. In an Oudh case it has been held that since a family settle- 
ment is not a. transfer, it is unnecessary to consider the teims of sec. 
10, T. P. Act, or to enter a discussion as to whether the restriction 
imposed in the deed of settlement is an absolute or partial restraint 
on alienation. In a family settlement, every attempt must be made to 
give effect to the wishes of the parties to the agreement— JTflHumnn 
v. Abbas, 4 Luck. 452, A.I.R. 1929 Oudh 193 (201), 120 I.C. 387. But 
see, Venkatachallam v. Kabala Murthy, A.I.R. 1955 Mad. 350 where 
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it has been held that the principle underlying sec. 10 applies to a family 
settlement. 

\Vhere a compromise decree contained a term against aliena- 
tion of certain pxopevty and ga.^e the other party nght to its possession 
on such alienation the decree was not a nulhty in spite of the fact 
that the term was opposed to this section. It was merely contrary to 
law and bound the parties t^^ereto, ^ess it was set aside by taking 
proper proceedings-Gooiad v. Murlidh^r, A.LR. 19o5 Bom. 412 A suit 
was compromised. Ilie deed of compromise recited that A woula remain 
in possession of certain land, that A would not be entitled to mortgage 
or seU and that on the death of A without sons the land would revert 
to B Held in a suit by the successor-in-interest of B against the 
ahenee from A’s alienee : (1) that the deed gave an absolute estate 
to A : (2) that tlie tiansaetion embodied in tlie deed was a transfer 
and (3) that die restiiction on alienation was hit by sec. 10. >Vliere an 
agreement contains a condition restraining alienation and the agree- 
ment is embodied m a deed of partition the agreement is not hit by 
sec. 10— Bai Mcuigu v. Bai Vijli, A.LR. 1967 Guj. 81. If a widow 
under a family settlement between her and husband's brotlier obtains 
a life interest in her husband’s share without any power of alienation, 
an alienee from the widou' acquires no interest — Buihin Sah v. Gtnie- 
tjal Deoi Nathani, A.I.R. 1964 Pat. 214. 


A compromise between A and B had two main clauses- No. 1 
provided that B was to hold the property for his life with no right 
to transfer it except for necessity (Zarurat) and unless his other pro- 
pertj' proved insufBdent. No. 2 provided that if B die.d without 
leaving any lieirs (aulad) of his body or legal widow, then A would 
become owner and the other heirs of B would have no right to suc- 
ceed : held tliat the restraint was A’oid and unenforceable under tliis 
section— Ro/fl Deo v. Brahmdeo, A.LR. 1937 All. 235 (236), 168 I.C. 142. 

I’iHiere upon an objection by the collaterals of the donor to a gift of 
liroperty in favour of a pichhlag son an agreement was made between 
the parties that the donee or his descendants would not have the right 
of sale or mortgage over the property : it was held that the agreement 
amounted to a compromise and not a transfer, so the restriction on 
a enation was not hit by this section, and the agreement was not con- 

^ A principles of equity or any prodsion of law — Gurdit 
v. Bahu, A.LR. 1953 Punj. 282, 


statute are binrlina Restraints on alienation imposed by 

between restnints^ri”^^^*' Persons. There is an essential distinction 
tions imposed' liv pnnf imposed by the Legislature, and restric- 

dSt Tto ttmrth ^ of the law, no 

to discourao^e the ^ mnation and circulation of propert)' and 

m'th the fulfilment of thesT objet4 calculated to interfere 

which for tlie nmfpf+i'nr. cases may and do arise in 

bv the Legislature to depart^ deemed expedient 

the prirtlefe S £e alSSn^^^T fitter 

being upon 
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treated as absolute— Waxfr Muhammad v. Har Prasad, 15 O.G. 67, 13 
l.C. 613 (615). For instances of such restrictions see clause (/) of sec. 6. 

88. Property : — Life-interest ; — The life-interest of a, widow in 
property given to her for maintenance is just as much property as an 
absolute interest therein, and any' condition annexed to a grant of such 
an estate absolutely restraining the widow from disposing of diat in- 
terest, is void under this section — Ram Chandra v. Gopinath, 29 l.C. 
251. But see Brijlal v. Smt. Soma, cur. L.J, 556 (Punj). 

89. Partial restraint : — Tliis section is confined only to those 
cases of transfer which are made subject to a limitation absohttehj 
restraining tlie transferee from alienating his interest in the property. 
Thus, if A transfers iris property to B, and imposes a condition tliat B 
unll never’ alienate it, the condition is void — Amiruddaiila v. Naferi, 
6 M.H.C.R. 356. But altliough sec. 10 renders void all conditions 
which . absolutely restrain the transferee from disposing of the propert)'^, 
it is wholly silent as to the validity of qualified restraints on alienations. 
See Mukhopadhyayas Laic of Perpetuities, p. 206. A restraint on 
alienation qualified as to time may be valid — Chamaru v. Sona, 14 
C.L.J. 303, 16 C.W.N. 99 (102), 11 l.C. 301. But see Renaud v. G/Z/ef, 
L.R. 2 (P.C.), where it was held that a restraint on alienation for 20 
years was invalid on the general principles of jurisprudence. A condi- 
tion restraining the donee from alienating the property to any person 
outside the family is not invalid — Muhammad Raza v. Abbas Bandi, 
A,I.R. 1932 P.C. 158. But see Gayasi Ram v. Shahabuddin, A.I.R. 1935 
All. 493, where it has been held that such condition in a sale-deed is 
contrary to this section and is void. See also Mvdara v. Muihu, A.I.R. 
1935 Mad. 33 : Venkataratnmanna v. Brammanna, 4 Mad. H.C.R. 345. 
Where a patnidar granted a darpatni lease, wherein it was provided 
tliat tlic daqiatnidar should have, full rights to grant leases or create 
incumbrances subject to the restriction tliat if the darpatni was sold 
for arrears of rent, the subordinate titles created by the darpatnidar 
should come to an end, held that there was no absolute restraint on 
alienation by the darpatnidar. Such a condition is not invalid — 
Madhtistidan v. Midnapore Zemindary Co. Ltd., 45 Cal. 940 (945), 27 
C.L.J. 511. ^Vllere in a deed of gift die donee promised that he was 
not to make a transfer (by way of sale, gift or mortgage) of die gifted 
property without the knowledge, consent and permission of the donor, 
and that if he did so, he would return the property to the donor, held 
that there was no absolute restraint on the power of alienation — Ma Yin 
V. Ma Chit, A.I.R. 1929 Rang. 226 (228). 

90. Restraint on alienation — ^Examples A restraint on alienation 
which is absolute in its terms, and extended over a period of indefinite 
duration, is none the less an absolute restraint on alienation wridiin the 
meaning of this section and is legally invalid. Thus, where a rever- 
sioner agreed not to alienate the property during the lifetime of the 
widow, held that the restraint ivas invalid — Nageslncar v. Mata Prasad, 
A.I.R. 1922 Oudh 236 (244). A condition diat the donee will not have 
power to alienate the property during the life-time of die donor^s 
grandson is invalid^Lali Jan v. Muhammad Shaft, 34 AIL 4/8 (480). 
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on the power to aUenate land wth full proprietary 
rigbU « ifths resd. of a compromise-?<.r»>, »„d, 

A.I.R. 1924 Lah. 729. 

^%e^e by a deed of lease executed by a father in favour of his 
daughter, she was constituted ‘malik’ in possession by right of mirash 
talukdhari of several taluks but subject to the condibon that neither the 
grantee nor her heirs should transfer the taluks by gifts except to the 
^ent of 5 pakhis, and tliat only for a religious purpose, held that the 
words contained in the lease deed conferred an absolute estate on the 
daughter, and die attempt to restrict the powers of an absolute owner 
was repugnant to the absolute estate and therefore void-^Sarajubah 
V. Jtjotirmayee, A.I.R. 1931 P.C. 179. Wliere property was transferred 
to a Hindu, and the deed recited tliat he should enjoy it from gene- 
ration to generation but that he should have no power of transferring 
It in any shape, and that it should not be sold in auction for any debt 
payable by liim, and tliat any transfer or sale made in idolation of such 
condition should be invalid and should entitle the transferor to claim 
possession of the property, held that the restraints on alienation could 
not be given effect t«i — Bhairon v. Parmesri, 7 All. 516 ; Ashtiiosh v. 
Doorga, 5 Cal. 438 (444) (P.C.). A Mahomedan father during liis son's 
minority gave certain property' to him, and, on the delivery of posses- 
sion, got from him a document stipulating that the latter (son) would 
not alienate tlie propertjf ; Held, diat by the Muhammadan Law as 
well as by die general principles of law, such a restriction on alienation, 
especially after the gift had become complete, is absolutely void— 
Amiruddaula v. Nateri, 6 M.H.C.R. 356, "Vihiere the parties to a family 
partition deed entered into an agreement to the effect that' tlie share of 
each issue-less members should not be alienated but be distributed 
among the remaining members, held that sucli an agreement was void 
—Venkafaratnanm v. Brohmanna, 7 M-H.C.R. 345. 

A provision in a partition deed prohibiting alienation, except with 
the consent of other co-sharers, is repugnant to this section and is there- 
fore invalid— Mwdora v. Muthu, A.I.R. 1935 Mad. 33. A paitition deed 
between the father and the sons provided that certain residential 
houses should be held by them as tenants-in-common and restrained 
the sons during as well as after the fathers life time from alienating 
^ stranger to the family, but gave a right to sell within 
e amily at a maximum price whidi was far below the real value of 
° eadi son. Tlrere was no obligation to buy at that price. 
,r ® ^®*biction on alienation amounted to an absolute restriction 

section— Trichinopoly Vartaga San- 
i,am. Ltd. V. Shanmughasundaram, A.I.R. 1939 Mad. 769 (S.B.). 

tarv nn«P«in^ gift stating that the donor had put the donee in propric- 
had ^ property recited that the donee or his successor 

cessorwmfS L donor and his suc- 

donee • held to revoke tire gift in case of transfer by the 

inonerative— iBrn Dp ^ntation restraining alienation was void and 
5 ?XlR iu Sl^ " All. 298. 1939 A.L.J. 

Condition io .sell ihe property at a fixed price: -Where a testator 
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devised an estate to his son providing that if the son or his heirs or 
devisees should desire to sell the estate during the lifetime of die test- 
ators vi^e, she should have the option to purchase it at a fixed price 
(which was one-fifth of die real market value of the estate), it was held 
that the condition to sell at a fixed price much below its real value was 
equivalent to an absolute restraint on sale, and as such void — Rosher v. 
Rosher, 26 Ch. D. 801. See also Dolsing v. Kiiubchand, cited below. 

A condition restraining alienation of the property except to a parti- 
cular person or persons is void—Tefa Singh v. Moti Snigh, A.I.R, 1925 
Oudli 125; Muschamji v. Bluet, 123 E.R. 1253; In re Mackay, 20 Eq. 
186. Ulus a testator gave an estate to A widi an injunction never to 
sell it out of the family, but if sold at all, it must be to one of the 
brothers hereinafter named : Held, diat the restriction on ahenation 
was inoperative — Atttcater v. Attwater, 18 Beav. 330. On a sale of 
certain property the vendee executed on the same day a separate in- 
strument by which he agreed tliat when he or his heirs should want to 
transfer die property purchased, he or they should sell it to the vendor 
or his heirs for the same price which he had paid for it, and to no 
one else ; and that any transfer to any other person would be void : 
Held that the agreement in substance amounted to an absolute rest- 
raint on alienation and was unenforceable — Dolsin^i v. KJtub Chand, 
64 I.C. 408, 19 A.L.J. 848 ; Nabin Chandra v. Rajani, 25 C.W.N. 901, 
63 I.C. 196 (198) ; Asghari Begam .v. Maiila Baksh, A.I.R 1929 All. 
381 (382). 

91. Conditions which are valid— Examples : — Where a Hindu 
widow executed an agreement in favour of her husband's cousins in 
settlement of disputes in respect of her husband's property, by which 
she agreed not to lease the property without obtaining their signatures, 
adding that if tiie document (of lease) be not signed and consented 
to by both parties it would be null and void, it was held that the 
agreement being only a qualified restraint on alienation was valid — 
Kitldip V. Khetranl, ^ Cal. 869 (871). 

A sold his house to B for Rs. 175 and B made an agreement that 
in case he would transfer the house he would sell it back to A for 
the same price and to nobody else, unless A declined to purchase it for 
that price, held that it was merely a personal contract between A and 
B, it was not void as absolute restraint on alienation and could be 
enforced against a purchaser who had notice of the contract — Debt 
Dayal v. Ghasita, A.I.R. 1929 All. 667. Wliere tire defendants 
made a gift of certain property to tire plaintiffs on the condition that 
the land would -be liable to be taken back in the event of the plaintiff 
transferring it, it was held that the gift was a gift subject to a power 
of revocation and was not repugnant under this section and sec. 12 — 
Makiind v. Rajriip, 4 A.L.J. 708. 

Pre-emption : — ^A stipulation for pre-emption is not void. Thus, 
a stipulation in a deed of sale to the effect that in tire event of the 
purchaser selling the proirerty he will give tire vendor the first offer, 
is perfectly valid — London and S W. Ry. Co. v. Gonvn, 20 Ch. D. 
.562. Wlrere a wajib-ul-arz says that there is a custom of pre-emption 
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A T R iSo Oudli 116. Tliis subject has been fully discussed in Note 
107 to sec. 14 under heading “Personal covenant' . A provision re^rv- 
iiig a right of pre-emption or pre-mortgage is a valid provision. Thus, 
a stipulation in a lease deed that should necessities of alienation arise 
for the lessee (who had permanent rights) the property would be 
suiTendered to the lessor, is valid under tliis section, and is spec^cally 
enforceable against tlie covenantoi and persons clmmmg under bun— 
Chethu Kutti v. Kunlnmni^ 9 M.L.T. 484, 9 I.C 1/1 (1/3). Wiere in 
execution of a decree for specific performance of a contract to execute 
a sale deed the Court executes the deed, it does not do so as a ven- 
dor, but for and on behalf of tlie judgment-debtor acting as the 
machinery of law for enforcing the execution of the deed with the 
result that tlie propeity conveyed by the deed is open to pre-emption 
— Kam Amdii v. Ghisa Pande, A.I.R. 1941 Oudli 611. Where a 
partition deed states that in case any of the sharers desires to sell his 
share it shall be sold to whomsoever among the other shavers offers 
to purchase it, the restriction is not hit by tliis section — Poramesioaran 
Nair v. Janaki Amma, A.I.R. 1957 Tra\- -C(.. 1-56 • hfahmud Ah' v. Bri- 
kodar, A-LR. 1960 Assam, 178. 

92. Restraint on alienation by lessees: — The exclusion of leases 
from the main provisions of secs. 10 and 12 is based on. a very definite 
principle. Under sec. 105 “a lease of immovable pvopertj' is a trans- 
fer of a light to enjoy such propertj'.” It is tlnt.s not a transfer of 
property itself ivhidi remains the propertj’ of tlie omier — Shiba 
Prasad v. Lekinaj Sheioakaram & Co., A.I.R. 1945 Pat. 162, Tlie 
holder of an impartible estate made a grant of certain pargana to a 
junior member of the family wJio was to enjoy and possess the income 
of the pai'gana in perpetuity in lieu of maintenance. The gi'ant was 
made inter oba with the condition : “No one woulcl be competent to 
get diis property attached or sold for your debts. If the said property 
is sold by auction for your debts, then this settlement udll stand can- 
^ if”° pi'opert)' shall come in my khash possession” ; 

ii/d absolute resh-aint on alienation by the grantee, 

wbinlf If ^ lessor to fetter the liberty of alienation 

cabk ^ possess (and this principle is appli- 

Bom 956 P®™‘^oont lenses)--Vijanf<atimja v. Shivram, 7 

rrana ? ® Tamayo v. 

C.L.jI 149, 46 Lc 73 Commissioner v. Md. Amir, 5 

a permanent le-isp nrn ^s entitled to insert a stipulation in 

without which a ti-mcfw i^^® fulfilment of certain conditions 

hudlord~^dui Rashid V binding on the 

band/m v. W. C. Zli m r f 19^9 Cal. 523 ; Dina- 

1933 Cal. 508. ’ v. Z^ebicrfllf, A.I.R. 

ed or sold or othenviS^frans^fyred ^ ^ tenant or Iiis successors gift- 
the transferee would be li.bu t Kaboliyat lands, the tenant and 

table to jay to the landlord as choM .oue 
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fourth of the price of the land, otherwise the transfer would not be 
valid and tlie landlord would be entitled to Khash possession, are per- 
fectly valid and legal— C/jcnd/ Charan v. Tara Nath, A.I.R. 1942 Cal. 
452, 46 G.W.N. 686. A mortgage by conditional sale followed by 

a decree for foreclosure and the taking of possession thereunder con- 
stituted a ti'ansfer within the meaning of the Kabuliyat, and consequently 
the mortgagee was liable to pay the chotith to the landlord, ibid. 

A covenant in a lease forbidding ti-ansfer by the lessee is valid and 
enforceable even when the lessee has not transferred the whole of the 
property leased but reserved a fraction for himself— C/mes/j v. Kala 
Chand, 34 I.C. 516 (Cal.). 

But it should be noted that a mere stipulation in a Jease 
that ‘‘tlie lessee shall not ti'ansfer his interest to any third person 

and that such transfer should be void” is not valid j in order that 

stipulation should be valid under this section it is necessary tliat 

such stipulation should be for the benefit of the lessor, i.e., it must be 
supplemented by a clause that “the lessor shall have a right of re-entry 
in case of the lessee’s breach of the condition against alienation.” In 
other words, if there is a clause in a lease merely stipulating that the 
lessee should not transfer his interest to any third person, but the lease 
does not reserve a ri^if of re-entry, die clause is inoperative, in as much 
as it cannot be said to be a condition for the benefit of the lessor, and 
an assignment by the lessee of his interest in the lease would not work 
a forfeiture of the lease — Nilmadhab v. Narottam, 17 Cal. 826; Neira- 
pal V, Kalyan Das, 28 AU. 400; Sital Prasad v. Nateab Dildar, 1 P.L,J. 
1 ; Mcdiananda v. Sarcdmam, 10 I.C. 374, 14 C.L.J. 585 ; Basarat v. 
Manirulla, 36 Cal. 745 ; Udipi v. Seshamma, 43 Mad. 503-; Parmeshri 
V. Vitappa, 26 Mad. 157 ; Tamatja v, Timapa, 7 Bom. 262 (265) ; 
Madar Saheb v. Sanabawa Giifran Shah, 21 Bom. 195 ; Annada v. 
Dasarath, 40 I.C. 444 (Cal.) ; l^ietra Nath v. Baharli, A.I.R. 1929 Cal. 
228. The landlords remedy in tlie case of a breach of such stipulation 
would be a suit for damages only and not a suit for ejectment — Sital 
Prosad v. Nawab Dildar, 1 P.L.J. 1, S3 I.C. 408; Tamatja v. Timapa, 
7 Bom. 262. See notes under sec. Ill, clause (g). 

But where thei'e is no restraint on alienation, a covenant for the 
benefit of the lessor need not reserve a right of entry. Thus, a covenant 
in a lease that the transferee from tlie lessee, whoever he may be, will 
have to pay a chouth (one-fourth of the price of the land) to the lessor, 
and if it does not pay it the transfer would be void, is a valid covenant 
for the benefit of tlie lessor and is operative — Nahjan v. Nebitrali, A,I.R 
1933 Cal. 506, (distinguishing the above cases). 

Where a patnidar granted a darpatni lease and it was provided 
tliat the darpatnidar should have full rights to grant leases and make 
settlements of lands, but that all such subordinate interests created by 
the darpatnidar should be extinguished on a sale of the darpatni mahal 
for arrears of rent, held that the provision in die darpatni lease was 
valid as it was obviously for the benefit of the lessor', since his object 
was to ensure that the property might fetch full value in die event of 
a sale for arrears of rent — Madhusudan v. Midnapore Zemindartj Co. 
Ltd., 45 Cal. 940 (946). But where in a permanent lease there was a 
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condition thRt if the lessee or any of Ins representatives intended to 
transfer the whole or any portion of the lease the transfer would be 
made in favour of the lessors for proper price, that the lessee would not 
be able to transfer in favour of a third party without the lessors per- 
mission or ulshes. that in the case of a transfer to a co-sharer of the 
lessee, such consent would not be necessary and that in case of any act 
against the aforesaid conditions, the said act would be invalid, held 
that the covenant was void and was not binding on the lessee— Stoorna 
V. fmlilad, 26 C.W.N. 874. 


A purchaser from a permanent lessee who had covenanted not to 
alienate, if recognized by the lessor, is not bound by the covenant 
against alienation— iKltefra Nath v. Baharali, A-I.B. 1929 Cal. 228. 

IVhere a clause in a permanent lease provides that in case of trans- 
fer by the lessee, so long as the transferee does not establish 
the relationship of landlord and tenant witli the landlord the 
lessee would remain liable for rent and the clause does not provide for 
anything being done by the ti-ansferee before the transfer can be recog- 
nized by the landlord, the relation of landlord and tenant as between 
the lessor and the transferee is establislied as soon as the document is 
executed and registered and the landlord's fees are paid. In such a 
case if tlie conditions in the lease are complied with, the transfer is 
operative and binding on the landlord — Abdtd Rashid v, Sachidamnda, 
4S C,W.N. 938, A,I.R. 1939 Cal. 523. 


The question whetlier tlie vendees or lessees of building sites would 
be liable to pay haq-i-chaharan to the zamindar on transfer of the build- 
ings is not a question of custom having the force of law, but one of con- 
tract between the zamindai' and the person in occupation of the site — 
Ramai v. Ram Dutt, A.I.R. 1940 All. 314. 


93. Involmitary alienations ; — A general restriction on assignment 
does not apply to an assignment by operation of law, taking elFcet in 
invitum, as a sale under an execution— Doe v. Carter, 4 R.R. 586 ; Croft 
V. Lumley, 27 L.J.Q.B. 32; Golak Nath v. Mathura Nath, 20 Cal. 273. 
ROiere according to the terms of the lease, the lessee was not com- 
petent to traiafer his rights under the lease “by sale, gift or any other 
manner of alienation, and afterwards the rights of the lessee were 
sold in execution of a decree, held that tlie prohibition in the lease 
ttgamst ^enation did not apply to an involuntary alienation (execu- 
execution sale passed a good title to the auction 
£ 20 Cal. 273 ; Nilmadhab v. Nar- 

HonLlL^}' r®’ 6 Mad. 159; In re West 

uLnL I w“ira “‘"S' T 

Mm-ni Kumar, & O.W N 2.? 

the decree contained a clause diat a party to 

pronerti'^ bv gift mnrfo- alienate or encumber the 

file comnromis'* there was no provision in 

nothing to prevent of a decree, and there was 

malySrJmal, A.M iSSSdS * 
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An arbitraloi’ has no power to make property, which is divisible in 
law, indivisible for ever—Jafri Begam v. Stjed Alt Baza, 23 All. 383. 


1 1 . Where, on a transfer of 

R«iriciio„ propfrty. an interest 
repugnant tnerein IS created 
absolutely in favour 
cneae . person, but 

the terms of the transfer direct 
that such interest shall be ap- 
plied or enjoyed by liim in a 
particular manner, he shall be 
entitled to receive and dispose 
of such interest as if there were 
no such direction. 

Nothing in this section shall 
be deemed to affect the right to 
restrain, for the beneficial en- 
joyment of one piece of im- 
moveable property, the enjoy- 
ment of another piece of such 
property, or to compel the en- 
joyment thereof in a particular 
manner. 


1 1 . Where, on a transfer of 

Restriction Property, an interest 
repugnant therein IS created 
createT*^ absolutely in favour 
of any person, but 
the terms of the transfer direct 
that such interest shall be ap- 
plied or enjoyed by him in a 
particular manner, he shall be 
entitled to receive and dispose 
of such interest as if there were 
no such direction. 

Where any such direction 
has been made in respect of one 
piece of immoveable property 
for the purpose of securing the 
beneficial enjoyment of another 
piece of such property, nothing 
in this section shall be deemed 
to affect any right which the 
transferor may have to enforce 
such direction or any remedy 
which he may have in respect 
of a breach thereof 


Amendment ; — ^Tlie second para, has been amended by sec. 8 of 
tlie Transfer of Property Amendment Act (XX of 1929). See Note 98 
below. 

Compare this section with sec. 138, Indian Succession Act, 1925. 

Secs. 10 and 11 :~iTlie difference between sections 10 and 11 is 
that while the restriction j>rohibited by the fonner section is against the 
transfer of the interest, the restriction referred to in the latter section 
is against its free enfoyment. 

Scope t — Tliis section applies even if the restriction is for a limited 
period only — Umrao v. Baldeo, A.I.R. 1933 Lah. 201 (202). In such a 
case if the donor meant to grant an absolute estate, he cannot reduce 
the powers of the owner, but if, on the other hand, it appears tliat his 
full intention has been directed towards restriction, it will have to be 
held, if the restriction is good, that the estate is not absolute. It is 
necessary to decide what the donors real intentions were. In order to 
operate as a valid clause of defeasance, the clause must amount to a 
definite gift in favour of a definite individual in existence at the time 
of the gift— Jagmohan v. Sheoraj Kttar, A.I.R. 1928 Oudh 49 (F.B.), 

94. Principle ! — Tliis section recognises the elementary principle 
that a ti'ansferee of property who takes an absolute interest, as for 
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a donee or a purchaser, eannol be rratrained in Ms enjo^mt or 
V cJHon nf It bv anv condition inserted in the transfer. Such a condition 
L mcidents and fe ineonsislant rwth or rep- 

aepnvcs f „,r,-nnoio nf the transfer. It is consequently arbitrary 

3“ot°ei*.rerable i f Court of lary-ChUMum V. Sone, 16 C.W.N. 99 
n03) 14 CLT 303 11 I.C. 301. “Notwithstanding the general prm- 
dole that a'donee or legatee can only take what is given him on the 
terms on which it is given, yet by our law there is a remarkable excep- 
tion to diis general principle. Conditions which are repugnant to 
the estate to whicli they are annexed are absolutely void and may 
consequently be disregarded”— -per Lindley, L.J. in Harbin v. Master- 
man, (1894) 2 Ch. 184 (196). 

Tile prindple of this section applies as much to mortgages or 
leases as to gifts or sales— Mohram v. Ajudhia, 8 All. 452 (459). 


95. Restrictions repngnant to interest created : 

(a) Condition in a sale ; — ^IVliere a vendor sold a portion of his 
property to die vendee by a deed of sale, and on the same date the 
vendee executed an ikramama in which he agreed that he would not 
collect the rents, that he would ne\'er demand partition of that por- 
tion, and that he would not alienate or mortgage it or otherwise 
exercise proprietary rights over it, held that the covenant violated 
the principles enunciated in sections 10 and 11, and was therefore 
one which no Court would enforce — Mohram v. Ajudhia, 8 All. 452 
(455, 456). 


Where a vendor makes an absolute coni'eyance by .sale for ca.sh 
consideration, the stipulation in the sale deed for iiayincnt of a certain 
amount to die vendor out of the profits of the property by way of rent 
is dear restriction on the enjoyment of the right created absolutely in 
favour of the vendee and as such illegal— Mf. Shiv Nath Ku invar i'. 
Lachmi Narain, A.I.R. 1938 Oudh 17. When the ownership of a site 
of a shop is transferred to the vendee, its enjoyment cannot be resti'ic- 
ted by conditions, e.g., that die vendee should not convert the shop 
into two or more— Dautof Ram v. Haveli Shah, A.I.R. 1938 Lab. 479. 

A condition that neitiier die grantee nor her heirs should transfer 
the properties or any part thereof by way of gift except a gift for 
religious purpose which also should not exceed 5 pakhis of land- is 
repugnant to 'die absolute estate and is void on that ground — Saraju 
Bala v. Jyotirmoyee, A.I.R. 1931 P.C. 179 (182). 


n regards succession : — ^Tlie Crown has power in 
n IS 1 ndia by a grant of lands to limit their descent in any way it' 
please^ but a subject has no power to impose upon lands or odier 
yjation of descent at variance \vith the ordinary law 

45 LA. 134. Where an abso- 
shm.l?nnt conditions are imposed that die property 

held that tbp ^ daughters of the grantee, 

held that the condition is an attempt to alter the lenal comse of 

“A St - 

/yortmoi/M, A.I.R. HsTp.&m 
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(c) Restraint on partition ; — A condition in restraint of partition 
is void. Thus, a provision in a will or gift giving property to some 
persons, but directing that they shall not divide the property for a 
certain lengtli of time (e.g., twenty years) is void. Tlie donees may 
proceed to partition at once — Makoonda v. Ganesh, 1 Cal. 104 j Raj- 
endra v. Sham Chand, 6 Cal. 106; Raikishori v. Debendranath, 15 Cal. 
409; Poorendra v. Hemangini, 36 Cal. 75; Abu Mahammad v. Kaniz 
Fizzfi, 28 All. 185. Similarly, an agreement among co-sharers of an 
estate that their property should remain joint is not enforceable. The. 
right of a co-owner to have partition of his share is an incident of die 
right of o\vnership, and an agreement not to partition for an indefinite 
period would be contrarj^ to that right and dierefore invalid — Chandra 
Sekhar v. Ktmdan Lai, 31 All. 3 (4); Radhanath v. Taritknath, 3 
C.W.N. 126; Ramalinga v. Birupakshi, 7 Bom. 538. But see Ritp 
Singh V. Bhabhirti, 42 AH. 30, where it has been held that the members 
of a joint undivided Hindu family can bind themselves for their ' own 
life-time not to claim partition of die joint family property, and a for- 
tiori a similar agreement can be entered into by die remaining mem- 
bers of the family after one member has demanded a partition and 
separated his share ; and what may be effected by an agreement may 
be effected equally by means of a submission to arbitration followed 
by an award. 

(d) Restraint on alienation for some period : — ^Where a Hindu 
widow by a deed of family settlement transferred the properties inher- 
ited from her husband to the latter’s reversionaty heirs, subject to the 
condition that they should have no right to transfer any immoveable 
property belonging to the estate during her hfe-time, held diat the 
condition was void — Chamaru v. Sona, 16 C.W.N. 99 (103), 14 C.L.J. 
303, 11 I.C. 301. 

(e) Condition as regards residence ; — ^\^Hiere an absolute estate is 
conferred on the grantee, a condition requiring the grantee to reside at 
a particular place is not of binding effect — Sarajubala v. Jyotirmoyee, 
A.I.R. 1931 P.C. 179. Certain lands and a house were given by ivay 
of Agrahar gift to a donee and his descendants on condition tliat he 
should enjoy the produce of the lands and reside in die house and per- 
form the religious duties, and that in case of the donee abandoning 
the house or going elsewhere, another person would be substituted in 
his place. After conforming to the above condition for some time, die 
donee went to another place and ei'entually sold die house and lands: 
Held that the provision as regards residence itos not valid and enforce- 
able ; and that the sale by the dcnee was vdl\d.—Rukminibai v. Laxmi- 
bai, 44 Bom. 304 (313), 22 Bom. L.R. 254, 56 I.C. 361. 

(/) A condition postponing enjoyment of the property is void. 
Where a testator intends to make a present gift of his property to his 
son (a major) but ho intends also that his son should have the ultimate 
enjoyment of the whole estate in the hands of die trustee after die 
payment of die legacies, the deprivation of the son of the present 
enjoyment of the estate and the attempted restriction therein are invalid 
and must be disregarded — Lloyd v. "Webb, 24 Cal. 44 (53). ^Vhere an 
instrument contains recitals that the donor conveyed the properly 


17i 
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the same with all rights. 


,0 the donee with power to enjoy tne same w«u 

10 me aon e i absolute estate and any sub- 

'll' to an absolute liHe must he ignor- 

. ^ ? A T n moo Mad. 


ignor- 

1939 Mad. 509; see 
153 and Saraju Bala v. 


sequent words which are repugnant to an absoi 
ed-0^ci«7 Receiver v. Sa?nudravtiaijan A.I.R. 
also Bhiadiis v. Bat Gulab, 49 I.A. 1, 46 Bom. 

Jyoiirmoyee, A.I.R. 1931 B-C. 179. 

(fi) Condition in gift Where under a gift deed the donor un- 
condhionally transfers all his rights over certain property to the donee 
witli absolute powers to deal with the same from me date of gift, a 
subsequent clause in die deed that on the death of the donee tiie pro- 
perty should not devolve on any of his heirs but would revert to toe 
donor, is repugnant to the absolute estate, and as such is ineffective 
and wholly void—Subramanian v. Kauni Ammal, A.I.R. 1953 Tr.- 
Coch. 115. 

95A. Postponment of enjoyment : — ^Where an instrument confers 
an absolute gift but directs that the property so given shall not be 
made over to the donee until he has attained a certain age beyond the 
period of his majority, such direction is inoperative unless the instru- 
ment confers an interest in the property upon some person for the in- 
tervening period, and the donee is entitled to have the property 
lianded over to him as soon as he attains majority — Mt. Ram Kaur v. 
Afma Singh, A.I.R. 1927 Lah. 404 (407) ; Husenbhoy v. Ahmedbhoij, 
26, Bom. 319 ; Gosavi v. Rivett-Carnac, 13 Bom. 1463. But where by his 
will die testator directed that the immediate interest for 13 years in 
certain properties was not to go to his sons, but was to be dealt with 
by toe trustees in carrying out certain specific trusts, after wliich 
period, die properties were to go to the sons absolutely, it was held 
that the above restraint on the enjoyment of the properties was not had 
in h\v—PrafuU(i v. Jogendra, 9 C.W.N. 528. 

9®* Restrictions contained in a decree : — A condition in restraint 
of afienation of an absolute estate, though it is contained in a decree 
of the Settlement Court, is void, and such a decree conveys an absolute 
estate—Lai Sripat v. Bal Basant Singh, 1 O.L.J. 421, 25 I.C. 743. 

97. Restrictions which are valid • — Where an intention to make 
prmenti of all proprietary right is clear, a condi- 
imwieto’ate completeness of the gift is 

withniif I'rT^a condition may be given effect to 
eift or detracting from the immediate completeness of the 

the cift top »vi of toe right in the substance of 

to Ae ‘li' 8« to vSld. Ibu,, any rraerva- 

an intention^jn^aV ^ corpus would be inconsistent with 

Pua TrZSta s^’ of a to the nsn- 

>f the inteimon to give -^oo would not be inconsistent, 

to Begum V. AMaffflmts'oXJ 49 

give a niece of UrsA ^ I-'-- SO'- If a man was to 


subject to irconditr^^^^ gift by A^to . B 

usufruct of the Dtonerte - in « 'ould pay penodically to A a part of the 
propertj. . » sudh a case both the gift and fte condiHon 
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would be invalid. The reason is obvious, for the reservation of an 
interest by the donor for himself and his heirs does not interfere witli 
the right of property vesting in the transferee by the act of transfer — 
Lali Jan v. Md. Shafi, -34 All. 478 (480j. If a Muhammadan woman 
■gives a property to her son and provides tliat the donee shall be the 
absolute owner of half the property writh all the powers of an o^vner, 
and witli regard to the other half he shall also be the owner but must 
give the income of this portion for die maintenance of the minor grand- 
son of the donor, held that the condition as to the payment of income 
of one-half of the property for die maintenance of the donor’s gi'andson 
is valid — Lioli Jan v. Md. Shafi, supra. 

This section applies where on a transfer of property an interest 
therein is created absolutely in favour of any person, but it does not 
apply where a gift is made not of full proprietary ri^t but only of 
usufruct of land for puqioses of maintenance. Tlius, where certain 
land was granted to the donees for maintenance without any power of 
transfer and the deed authorised the grantees to cultivate the land 
and to appropriate the usufruct thereof but enjoined that if they wanted 
to transfer their rights they must do so to the grantor or liis descend- 
ants : Held that the deed was not a gift of absolute right, but only of 
usufmct for maintenance, and this section did not apply, and therefore 
the conditions in restraint of alienation were valid, as they formed an 
essential part of the grant itself — Jvgdeo v. Jwala Prosad, 15 O.C, 345, 
15 I.C. 244. 

If on a partition between two co-sharers one of them is allotted 
certain properties subject to the condition that he should only enjoy 
the income without any power of alienation and that on his deadi tiie 
properties will be taken by his sons and if no sons are bom then by 
the other co-sharer, he gets only a life interest and hence the clause 
restricting alienation is not bad in law — Sor/ramma v. Venkataratnam, 
A.I.R. 1952 Mad. 166. 

Where a house was conveyed to the transferee subject to a coven- 
ant on his part not to use it for any purpose other tlian a private resid- 
ence, and the transferee conveyed it to another who converted it into 
a boarding house, held that the covenant not to use the house for any 
other purpose was not repugnant to the nature of tlie estate and mi^it 
be enforced by an injunction — Hobson v. TuUoch, (1898) 1 Ch. 424. 

A clause entitling the lessor to terminate the lease at any time 
contained in a lease which is described as permanent and under which 
a fixed rent is payable and the land is stated to be enjoyable from 
generation to generation, does not offend against the law of perpetui- 
ties — Rama Rao v. Timmappa, A.I.R. 1925 Mad. 732 (733), 48 M.L.J. 
463, 87 I.C. 433. 

Where a gift deed provided inter alia that in the event of the 
subject matter of the gift (site and building) not being required for the 
purpose stated therein, tlie property would revert to the donor on the 
condition of his paying the' donee the then estimated value of the 
building alone : held that the reverter clause ^vas not repupiant to 
the absolute estate created by the deed, but was if at all, only one or 
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defeasance. It was in fact a covenant between the donor and the 
deieasar^ce reconvey to the former m a certain con- 

„joUr.o,jee A.W mi P.C 
xingeu^y. , , acainst perpetuity which does not 

»«!,<. v, A.I.R. 1951 Mad, 798, 

(1949) 2 M.L.J. 459. 

In a decree for maintenance there was a charge upon certain 
uronerlv for the payment of an amount of maintenance. Upon some 
Lrears falling due the decree-holder transferred a portion of such 
arrears, but in order to safegu-ird his rights in regard to the realization 
of the rest of the arrears he stipulated in the transfer deed that tlie 
transferee shall not have the right to bring the charged property to 
.sale : held, the decree-holder was competent to impose such restric- 
tions upon the transferee— Venftfl/flppfl v. SundofajuJu, A.I.l^. 1939 
Mad. 431, 1939 M.W.N. 226. 185 I.C. 427. 

98. Second para Tlie wording of the second para, has been 
changed, but the law has not been altered. 

Hie Special committee (1927) observes : — ^"Sections 11 and 40 of 
the Act refer to affiimative and negative covenants in a transfer. Sec- 
tion 11 refers to rights as between a transferor and transferee, while 
section 40 relates to the rights to third parties againsl transferees, Tlie 
words 'to compel its enjoyment', used in the second paragraph of sec- 
tion 11 and in the first paragraph of section 40, indicate that affirmative 
covenants for the beneficial enjoyment of one piece of the properly 
of which the other piece has been transferred can in all cases be 
enforced. Tliis paragraph seems to have liccn based on the obsen'a- 
tions of Lord Cottenham in Tulk v. Moxhay, 2 Ph, 774, a case decided 
in 1848. But in later English decisions, such a.s Haywood v. Burns- 
loich Building Society (8 Q.B.D. 403), the observations in Tiilk’s case 
were not approved, and it is now settled tliat except in ccilain special 
cases afiirmative covenants cannot be spccificallv enforced. Tlius, in 
Austerbemj, v. Corporation oj Oldham, (1S85) 29 CIi. D. 750, a coven- 
ant to spend money on the land was held as not binding on the pur- 
chaser of the land, although he had notice of the same, Indian Courts 
have foUowed the same principle (27 Bom. L.R, 73). Wc propose that 
e second paragraph of sec. 11 and the first paragraph of sec. 40 
■Should be so amended as to make it clear that, although the affirmative 
covenant is not by itself invalid as between a transferor and transferee 
(sec. llj, negative or restrictive covenants only can be specifically 
enforced against a third person (sec. 40).” See Note 177 under sec. 40. 

be instance of the rule embodied in this para, is to 

ine land anit where a person who owms a house and ndjoin- 

that the latter «:hnn V enters into a covenant with the purchaser 

free from bufldw transferred vacant and 

dor's house SuX’ to obstruct the, air and light of the ven- 

chaser See r»;^ / enforceable as against the pur- 

ment of Ae transferor's beneficial ciijoy- 

P perty, but IS merely an arbitrary condition 
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imposed for its own sake is not enforceable against the transferee, 
and the latter may ignore it ; e.g., covenant to use the transferred 
land as a garden {Tulk v. Moxhay, supra), covenant to build a sec- 
ond storey, covenant to improve the transferred land (Haywood's case, 
supra), etc. Moreover, these are affirmative covenants which can be 
rarely enforced against the transferee. 


Tlie immoveable property as contemplated by the second para- 
graph can hardly be said to be an incorporeal right — iNational Cem- 
ent Mines Industries Ltd. v. C. I. T., A.I.R. 1956 Cal. 480. 


12. Where property transferred is subject to a condition 

Condition making in. limitation making any interest therein, 
terest determinable on reserved Or given to or for the benefit of 
alienation any person, to cease on his becoming insol- 

vent or endeavouring to transfer or dispose 
of the same, such condition or limitation is void. 

Nothing in this section applies to a condition in a lease for 
the benefit of the lessor or those claiming under him. 


Scope : — ^Tliis section applies not only to leases but to all trans- 
fer deeds. Accordingly a condition in a KJwrposh grant, which can- 
not be regarded as a lease, to the effect that the grant wfll stand can- 
celled if the property covei'ed by tlie grant be sold in auction for the 
debts of the grantee, is wholly void under this section — Shiba Prasad 
V. Lekhraj Shewakaram & Co., A.I.R. 1945 Pat. 162, 23 Pat. 871. 


Tlie object of this section is to protect the creditors of the trans- 
feree who would otherwise be prevented from having recourse to the 
property transferred for satisfaction of their debts — ibid. 

Sec. 12 refers to the transferee “becoming insolvent”, not being 
adjudicated an insolvent, and consequently it cannot be restricted to 
conditions which would take effect only on adjudication — ibid. 

A provision for forfeiture or re-entry by the landlord is essential 

in India under the last sentence of sec. 12 to tlie validity of a coven- 

ant in a lease providing that tlie lessee’s interest shall terminate on 
the property being sold in execution for his debts. This implies that 
such a covenant is covered by the provisions of this section — ibid. 

99, Principle ; — This section is an exception to the general prin- 
ciple embodied in secs. 31 and 32 which provide that an interest may 
be created with the condition superadded that it shall cease to exist 
on the happening of an uncertain event. Tlie reason is, that it is 
manifestly unjust that the grantee should enjoy and possess all the 
indicia of absolute dominion over tlie property, and yet be deprived of 
the right of alienation incident to such ownership ; and it is equally 
unjust that creditors who may have made advances on the strength of 

the property should be deprived of its security on account of a clause 

in the transfer, which none but the grantor and the grantee may know 
anything about. Under this section, if the grant is subject to sucli 
a condition, it will be void and the property will pass to the Officia 
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Assignee in ease of insolvency, or to the alienee in case of voluntary 
alienation. 

He assumption of membership of an AssociaUon (Shares and 
Stock Brokers- Association) does not involve the tiamfer of any 
p!Srly on any condition svhatevej wAm *e meaning of this section- 
Officiat Assignee v. Shroff, A.I.R. 1932 P.C. 18 . 


Where the rules of a provident fund provided that if a member 
transferred in whatever manner liis share or interest therein or part 
thereof then and thereby such interest or riglit would be extinguished, 
held tliat the condition was invalid under this section— Re OBrien, 
A.I.R. 1933 Cal. 701. 


100, Lease ; — ^Tlie principle enunciated in this section is made 
subject to an exception in the case of a lease. Hereditary rent-free 
tenancies of a perpetual character may exist without any right of alie- 
nation attaching to them— Kafesar v. Mahomed Amir, 5 O.L.J. 149, 
46 I.C. 73. 


A lease which was permanent, heritable and transferable contain- 
ed a covenant to the effect that the tenant would, if he transferred the 
property, pay to the landlord out of the purchase-money in his hands 
one-fourth as nazar and would obtain regishation of the name of the 
transferee; the covenant further provided that if this step was not 
taken the transfer would be invalid and the tenant would continue to 
be liable for the rent : Held that a restrictive covenant of this descrip- 
tion is valid when inserted in a lease between a landlord and his 
tenant — Saradakripa v. Bepin Chandra, ,37 C.L.Jl 538, A.I.R. 4923 
Cal. 679 (680), 74 I.C. 555. Such a covenant is one running with the 
land — Ibid. Where one of. the conditions upon which the owner of 
certain land granted permission to a person to build on it was that 
if the house so built was sold, the licensee would pay to the owner of 
the land one-fourth of the purchase money, it was held that a pur- 
chaser with notice of the covenant was bound by it equally with the 
vendor— Parh/iM v. Ramjan, 41 All. 417. 


For the benefit of the Lessor”; — For the meaning of these words, 
see Note 92 under sec. 10. 


lo c words show tliat if a lease contains a condition that on the 

l®^*se shall deteimine, the condition is 
of rp.pnf^ dause in a lease is valid which gives a right 

in tl-ip J r ^*1 Ibe term be taken in execution, or 

entered im”nr becoming insolvent or judgment being 

rule as rLirrk issued out against him, and the above 

the nresenf * *^dyency of the lessee is expressly adopted by 

Section 7 BoL 2.56 (261). 

by the Amendmnet it of S) Safirthe 

insolvent and the lease provides ad)udicated an 

happening of thaf i ’^^^y re-enter on the 

Note 599A under sec. 111, * “ determined by forfeiture. See 
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Transfer for benefit of 
unborn person. 


Where on a transfer of property, an interest therein 
is created for the benefit of a person not in 
existen^ce at the date of the transfer subject 
to a prior interest created by the same trans- 
fer, the interest created for the benefit of such person shall not 
take effect unless it extends to the whole of the remaining interest 
of the transferor in the property. 


Illustration. 

A transfers property of which he is the o\vner to B in trust for A 
and his intended wife successively for their lives, -and, after the 
deatli of the survivor for the eldest son of the intended marri- 
age for life, and after his deatli for As second son. Tlie interest 
so created for the benefit of tlie eldest son does not take effect, 
because it does not e.\tend to the whole of A's remaining interest 
in the property. 

Analogous Law : — This section may be compared wth sec. 113 
of the Indian Succession Act, 1925. 


lOOA. Hindu Law : — Under the Hindu Law, as it stood before 
the Hindu Disposition of Property Act, XV of 1916 (see App. VII) a gift 
to a person or persons not in being at the time of distribuHon was void 
under the rule in Tagore Case, L.R. LA. Supp. Vol. 47. See also 
Javerbai v. Kablibai, 16 Bom. 492; Tarokessur v. Soshi Shikhareswar, 9 
Cal, 952 (P.C.) ; Amrito v, Surnomoni, 25 Cal. 662 ; Bai Mativahii v. 
Bai Mamubai, 21 Bom. 709 (P.C.) and Chandi v. Sidheswari, 16 Cal. 
71 (P.C.). A Hindu may -give property by way of executory gift upon an 
event which is to happen, if at all, immediately on the close of a 
life in being and in favour of a person boni at the date of the gift, 
and such a gift over might be a sufficient indication that only a hfe 
estate to tlie first taker was intended. But where the e\fent which is 
referred to in the grant is an indefinite failure of the male issue of the 
grantee tlie ■ attempted gift over itself is void — Saraju Bala v. Jyotir- 
moyee, A.I.R. 1931 P.C. 179 (182). Set? also Bai Mativahu v. Bai 
Mamubai, supra ; Soorjeemoney v. Denohimdhoo, 9 M.I.A, 123. 

101. Scope ; — ^The rule laid doivn in this section is applicable to 
moveable as well as immoveable property — Coicasji v. Rustomji, 20 
Bom. 511. 

Although a condition subsequent may be inoperative under this 
.section, still it vull not invalidate the prior interest ; see sec. SO. Thus, 
in the illu.stration, die disposition in favour of A’s unborn son for life 
is inoperative, but the trust will take effect. 

Principle This section was an attempt to import into an adapt 
for use in India what was used before 1926 to be known in England 
as the “mle in Whitby v. Alttchell, (1890) 44 Ch. D. 85 or the rule 
against double possibihties”. Tlie principle is that a person disposing 
of property to another shall not fetter tlie free disposition of that pro- 
perty in the hands of more generations than one. Tlie rule is quite 



i 36 TRANSFER OF PROPERtY 


[Sec. 14 


distinct from tie rule against 

times overlap— Ar<fe^/«'r v. Dadabhoy, A.I.R. 1945 Bom. 395. 

iftT ‘Not in existence* : — A cliild en venture sa mere is consi- 
derefto 1^ L esistence-in re Wftea* Trusts lifmj 2 Ch 4U, 
Blict V. Joicey (.Lord), (1935) A.C. 209. A cMd adopted after a 
man’s death in pmsuance ot a ^wer given by lum is m TOntopkhon 
of law begotten by that man— ragore v. Tagore, 9 B.L.R. 377 (P.C.). 


The fact that unborn cliildren of donees share in the properties 
is immaterial, so long as secs. 13 and 14 are not offended— Gtreoerges 
V. Kvishnan, A.I.R. 1953 Tr.-Cocli. 89. 

It is open to a Sliia Mahomedan to make a settlement in favour of 
an unborn person, provided such a settlement follows upon a settle- 
ment in favour of a person in existence — Gulamhusehi v. Farmaho- 
med, A.I.R. 1947 Bom. 185. 


Extends The word "extends” in this section is directed to tlie 
extent of die subject-matter and to the absolute nature of the estate 
conferred and not to tlie certainty of its vesting. Wlmt is given to the 
unborn person need not necessarily vest in him at his birth. Vesting 
must however take place mtlun the limits prescribed by s. 14 — 
Framrose v. Tehmina, A.I.R. 1948 Bom. 188, 49 Bom. L.R. 882. 

If a gift over to unborn grandchildren of the settlor is to take 
effect subject to two contingencies, namely, that they must surWve 
certain named persons and that they must attain a certain age, tlien the 
gift over is void under this section— /sooc Nissim Silas v. Official Trus- 
tee of Bengal, A.I.R. 1957 Cal. 118. 


14. No transfer of property can operate to create an 
„ , interest which is to take effect after the life- 

finie of one or more persons living at the 
date of such transfer, and the minority of 
some person who shall be in existence at the expiration of that 
period and to whom, if he attains full age, the mterest created 
IS to. belong. 

Tliis section may be compared with sec. 114 of the Indian Suc- 
cession Act, 1925, r^lacing sec, 101 of Act X of 1865. Tlie two illus- 
th^ section are cited below as elucidating the meaning of 


A his life, and 

of R ac death to such of the sons 

Ilere Se f " ?n T ^ ^ ^urxdve the testator, 

bom aftpr fhp /I attain the age of 25 may be a son 

until more than ° testator; such son may not attain 25 
hver of A and R ®^^PS®d from the death of die longer 

beyLd the hi f be delayed 

sons o/b. 
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sons as shall first attain the age of 25. B dies in the lifetime of tlie 
testator, leaving one or more sons. In this case the sons of B are persons 
living at the time of the testator’s decease, and the time when either of 
them will attain 25 necessarily falls within his own lifetime. Tlie be- 
quest is vahd.” 

104, Perpetuities ; — ^It is the policy of the law to discountenance 
the creation of perpetuities. Property cannot be tied up longer than for 
a life in being and twenty-one years (in England) after. Tliis is called 
the rule against perpetuities— per Jessel, M.R., in In re Ridley, (1879) 11 
CIi. D. 645. “The necessity of imposing some restraint on the power 
of postponing the acquisition of the absolute interest in or dominion 
over property \\'ill be obvious if we consider, for a moment, what would 
be the state of a community in which a considerable portion of the land 
and capital was locked up. The free and active circulation of property 
which is one of tlie springs as well as the consequences of commerce 
would be obstructed j tlie capital of the country withdrawn from trade ; 
and tlie incentives to exertion in every branch of industry diminished. 
Indeed such a state of things would be utterly inconsistent with 
national prosperity ; and those restrictions which were intended by 
the donors to guard the objects of their bounty against 'the effects of 
their own improvidence, or originated in more exceptional motives, 
would be baneful to all” — Jarman on Wills (4th Edn,), pp. 250, 251. 

English and Indian law compared': — ^According to the English 
law, the_ vesting of property might be postponed for any number of 
lives in being and an additional term of 21 years afterwards, and for 
as many months in addition as are equal to die ordinary period of 
gestation, should gestation exist (Jee v. Atidley, 1 Cox. 324) ; and the 
'additional term of 21 years might be independent of the minority 
of any person to be entitled (i.e., irrespective of the fact whether such 
person is a minor or not). Indian law, however, allows the vesting to 
be delayed beyond the lifetime of persons in being, for the period only 
of the minority of some person bom in dieir lifetime ; the addition of 
an absolute period of 21 years has not been adopted by this section. 
So, whereas under die English Jaw the additional period allowed after 
lives in being is a term of twenty-one years in gross, ivitiiout reference 
to the infancy of any person, under the Indian Statutes the term is the 
period of minority of the person to whom, if he attains full age, die 
thing bequeathed is to belong — at 21, if he has a gurdian appointed by 
the Court, at 18 in other cases— Mukhopadhyayas Laio of Perpetuities, 
p. 99. 

Test to determine whether a transfer falls within the rule : — ^In 
order to determine whether a particular disposition in a sale-deed offends 
the rule against perpetuity, thei test is whedier the disposition is such that 
the vesting of property in the vendee might have been postponed be- 
yond the period laid down in sec. 14. Tlie test is not whether in the 
particular case die vesting actually took place within die lives in being 
and 18 years after. If the disposition, in the sale-deed was such that the 
property might have remained in the possession of the vendor for 100 
or 200 years, it offended against die rule of perpetuities, and was conse- 
quently invalid and unenforceable ; and the fact that in the particular 


18 
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cse the period withm wliich the property came to the harids of the 
case tne pe , ^ £^,11 ^vithin the legal limitation did not take 

r SeCrf S m«ef of .he rule-Rem No.-., v. » AXB, 
IqIr AU 283 To test whether a transfer violates the rule apinst per- 
ueUiitk ■ the Court must look not to the particular events udiich have 
\ohiaUv ’haupened but to all possible contingencies— Rtiyamm/i. v. Ram- 
S A I R 1927 Pat. 412 ; Pan Kxm v. Ram Namin, A.I.R. 1929 Pat. 353 
35?) S CW V. Jatindra, 36 Cal. 487, 33 C.W.N. 150 (156),- Nabin 
V. Raiani, 25 C.W.N. 901 (904), 63 LC. 196; Bramamoyiv. Jogesh, 8 
BLR 400 (407) ; Soudamineij v. Jogesh, 2 Cal. 262 (268) ; Dungannon 
V Smith, (1845) 12 Cl. & F. 546; Jee v. Audletj, (1787) 1 Cox. 324. 


A perpetuity is a branch of law of property and its object is to 
restrain the creation of future conditional interests in property. It is 
not concerned with contracts as such or with contractual rights and 
obligations as such. Thus, a contract to pay money to a person, his 
heirs or legal representative upon a future contingency, which may 
happen beyond a life or lives being and 18 years thereafter, would be 
perfectly valid— A// Eossain v. Rajkumar, A.I.R. 1943 Cal. 417 (F.B.). 
IVIiere the condition must operate inter oivos, e.g., where the settle- 
ment is to stand cancelled only if die property is sold by auction for the 
debts of the grantee during the lifetime of the grantor, the rule of 
perpetuities embodied in this section is not ofFended — Shiba Prasad v. 
Lekhraj Shewakaram & Co., A.I.R. 1945 Pat. 162. 


105. Hindu and Mahomedan Law : — ^The rule contained in this 
section applies to Hindus; see Krishnaramani v. Ananda, 4 B.L.R. 
(O.C.) 231 ; Anantha v. Nagamuthu, 14 Mad. 200 ; Surfeemonee v. 
Denebundhu, 6 M.LA. 555 ; Kolathu v. Ranga, 38 Mad. 114 ; Shoolc- 
moy V. Monohurry, 11 Cal. 684 (P.C.). “A Hindu cannot by will or gift 
divest succession permanently. A private individual who attempts by 
gift or ivill to make property inheritable otherwise than the law directs, 
is assuming to legislate and the gift must fail and the inheritance takes 
place as the law directs’— ilfei/ne’s Hindu Law. 

Tire rule against perpetuity is also applicable to Mahomedans. 
See Yuiufkhan v. Misal Klmr, 37 I.C. 99 . 


section The rule against perpetuity laid down 
m this se^on relates to any property, whatever be its nature and 
whether it is moveable or immoveable— Cowasji v. Rustomii, 20 Bom. 


terest^' Piepetuities applies when there is a transfer of an in- 
amomit to trinsfpr^^J where only a charge is created which does not 
1933 All. 934 * ( 937 ) interest— Matlub Hrwfln v. Kalaxoati, A.I.R- 

But See sec. 17 (now 18). 

the cloak of an illiicm-^r -fr favour of an individual under 

ties, p. 136 . * y gi to a diarity — Mukhopadhyaya’s Perpetui- 


is 


106A, Application of the 

stated to be in favour of 


section : Wliere a paiticulm’ interest 
R particular person for generation to 
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generation, it is a perpetuity and as such offends against this section 

Wahaiuddin v. Alt Ahmad; A.I.R, 1934 All. 983. A direction to the 
followng effect, “my remaining movable property shall be dealt with 

by my son G and when llie sons of my son G shall attain 

die age of 21 years the same shall be divided and duly received by 
G and his sons in equal shares” confers an absolute gift on G but the 
gift over is void— Anandrao v. Administrator-General, 20 Cal. 450. A 

clause ran as follows : “As to my other property I give the 

same to my younger son Mahadeo for his life. He shall have no 
authority either to mortgage or sell the same. He shall only receive 
the income and I give the property after liis death to his son or his 
sons in equal shares should there be any. In case he leaves no sons 
behind him my Mukhtiyars shall get a son adopted by his wife and 
thus perpetuate his name. And they shall give, the said property to 
him on his attaining the age of 21 years.” Held that the gift in favour 
of a son of Mahadev who mi^it be adopted at any time after Maha- 
dev s deatli by a widow who might not have been living at the testators 
decease was void — Kashnath v. Chhnanji, 30 Bom. 477. But where on 
a partition by an award one mouza is given to a co-sharer \vith a direc- 
tion to use the income to support a named charity and the award 
provides that if he neglects to do so other co-sharers may take the 
property, the provision is not hit by the rule against perpetuity be- 
cause it is not meant to be acted upon literally — Kamalnarayan v. 
Ramkishorelal, A.I.R. 1958 Madh. Pr. 246. 

A power to distribute propertj' conferred in a will wliich is exer- 
cisable “when my grandsons may attain their age" is void under secs. 
lOl and 102 (corresponding to secs. 14 and 15, T. P. Act) as extend- 
ing the period beyond the limit allowed by sec. 101, whether the 
23oint of time referred to is taken to be the attaining of age by the 
grandsons in existence at the testators death, or such attaining of 
age by all his grandsons. The mle ap^ilicable to such cases in India 
is that “if the exercise of a power is made contingent on the happen- 
ing of an event which may, by possibility happen beyond the limits of 
the rule, the mere fact that the contingency has happened earlier 
and has rendered the exercise of the jjo'ver practicable withm the 
prescribed limit does not validate the power” — Sivasankara v. Soobra- 
mania, 31 Mad. 517. 

An indemnity bond making a certain property permanently liable 
to a purchaser and his assignee as surety in case the purchaser is depriv- 
ed of the possession of the property sold to him is unenforceable as 
violating the rule against perpetuities — Natesa v. Gopalasami, A.I.R. 
1928 Mad. 894 (896), 51 Mad. 688, 110 I.C. 830. 

Where at the time of family partition between two brotliers it was 
agreed that if any cojjarcener wished to sell his share in the residen- 
tial house or if his share was sold in any otlier way, tire other copar- 
cener would be entitled to buy it for Rs. 200, such an agreement was 
enforceable against tire son of the parties to it — Rntanlal v. Ramantijdas, 
A.I.R. 1944 Nag. 187. 

A sold certain properties to B for Rs. 300. On fire same day B 
e.xecuted in favour of A an agreement agreeing to reconvey the proper- 
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* • « O.W (lav Rs. 300 with interest : Iveld that the 

'aHol olfm’d ag^tet the rule of perpetuiUes-Ar/uue v. 
Mmi Atnmal, AI.R. 1949 Mad. 265. 

An agreement to grant in future whatever land might be selerted 
as a sLior a temple where the date of entry was mjcertam is bad as 
TseJZ against L rule against perpetuities-Mah«m, Bahadur v. 
Balchand, 25 C.W.N. 770 {P.C.). 

mere by a codicil tlie testator directed tliat no devisee of any of 
his real estates should have a vested interest therein until tlie att£,in- 
ment of the age of 24 years, it was held that tlie provisions were void 
for remoteness — In re Wrighfson, (1904) 2 Cli. 95. 

107. Personal covenants J — The rule against perpetuity applies 
when an interest in property is created, and has no application to per- 
sonal contracts, even tliougli the contract may have reference to land 
—AH Hossain v. Raikumar, A.I.R. 1943 Cal, 417 (F.B.). An agreement 
to sell or resell is not within the mischief of the rule against perpetu- 
ities — Rajammal v. Gapalasicami, A.I.R. 1951 Mad. 767 ; Rakhama v. 
Laxman, A,I.R. 1960 Bom. 105. "It is settled beyond argument that 
an agreement merely personal not creating any interest in land is not 
nitliin the rule against perpetuities’ — South Eastern Raiitvay v. Asso- 
ciated Portland Cement Manufactures Limited, [1910] 1 Ch. 12 (33), 
A covenant to do any act (e.g., to pay money) is not void for the 
reason that tire time for the performance of tlie act does not fall nith- 
in the period allowed by this mh—AVahh v. Secretary of State, 10 

H. L.C. 367. ■'Wliether the rule as to remoteness applies or not dep- 
ends upon this — does or does not tlie covenant give an interest in the 
land? If it is a bare or mere personal covenant, it is of course, not 
obnoxious to the rule against perpetuity” — per Jessel M.R. in London 
& S. W. Ry. Co. v. Gomm, (1882) 20 Ch, D. 562 (580). A personal 
contract to convey land is not affected by the mle against perpetuities — 
Dahya Bhai v. Maharaj Bahadur, 1 P.L.J. 238 (244, 251), 34 I.C. 482. An 
agreement to sell or reconvey land is an agreement merely personal, not 
creating an interest in land (see the last para of section 54 of this Act) 
t ougi it has reference to land. Such an agreement does not offend 

perpetuities— Charnmndi v. Raghavalu, 39 Mad. 462 
y. Chinna, 24 Mad. 449 (469) j Mvnusami v. Saga- 
Rom ^07 ’ Harikishandas v. Bai Dhanu, A.I.R. 1926 

riip ^ contract does not amount to a transfer within 

of anv section read with sec. 5, as there is no conveyance 

sunraf An^Eur/ pr^ent or in iutuxe—Harkishandas v. Bai Dhanu, 
a£ees to conw? hnmoveable property by which the vendor 

m w is vS whenever the vendee pays the purchase- 

niL of nernemSc as offending agLst tlie 

29 LC^ 435^^ 7??“ °f J^^^^etnagar v. Velayuda, 18 M.L.T. 83, 
nant, and does not orpaf pre-emption is a purely personal cove- 

quently it cannot immoveable property. Gonse- 

grn, 46 All. 333 (338 343)^ A i? IqIr "an Basdeo v. Jhv- 

26S; Aulad Ali\ ^^0, 83 I.C. 390, 22 A.L.J. 

I. C. 683, A.I.R 1927 Aff .^27 (F.B.), 2.5 A.L.J. 289, 100 

'i.i.u. 192/ All. 170 (overruling Gopf Ram v. Jeot Ram, 45 
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All. 478, and Balli Singh v. Raglwbar, 45 All. 492) j Muhammad Jan v. 
Fazaluddin, 46 AU. 514 {per Lindsay J.; Sulaiman J. contra). Moreover, 
when a contract of pre-emption is entered into there is no ‘transfer of 
any property at all and sec. 14 cannot in terms apply to it — Basdeo v. 
Jhugru, 46 All. 333 (341 ) ; Aulad Ali v. Syed Ali, (supra). 

The objection against peipetuity does not apply to a mere coven- 
ant to convey or re-convey property sold by a deed of sale, as the 
agreement does not create an interest in tlie land and no objection 
based on perpetuity will arise when the privilege under the agree- 
ment is conferred on the parties to the contract — Chinnakhal v. Chin- 
nathamhi, A.I.R. 1934 Mad. 703. 

A covenant for pre-emption by compromise in respect of land 
unrestricted in point of time and expressed to be binding on the parties 
their heirs and successors did not create interest in land and did not offend 
the rule against peipetuities — Ali Hossain v. Rajkumar, A.I.R 1943 Cal. 
417 (F.B.); Sheonandanprasad v. Kanhaitjalal, A.I.R. 1956 Nag. 243. 
Rule against peipetuities cannot be applied to a covenant for pre-emp- 
tion even though there is no time limit within which the right of pre- 
emption has to be exercised — Ram Baran Prasad v. Ram Mohit Hazru, 
A.I.R. 1967 S.C. 744. A bare agreement to sell immovable property in 
future cannot infringe the rule against perpetuity — Bat Mangu v. Bai 
KijU, A.I.R. 1967 Guj. 81. 

CoTenants running mth the land : — From tlie above cases it is evi- 
dent that a distinction should be drawn between a personal covenant 
(which binds only tlie parties themselves, but not their heirs or assign- 
ees) and cooenants running loith the land (covenants creating an interest 
in the land) which are binding not only on the parties to the covenant 
but also on their heirs and assignees. Tlie iule against iierpetuity is not 
obnoxious to the former but invalidates the latter, because, where the 
covenantor binds not only himself but his heirs and successors, the 
lime for performance of the covenant may extend beyond the statutory 
limit of time fixed by sec. 14 of tlie Transfer of Property Act. Tlie lead- 
ing case on this subject is London and South Western Ry. Co. v. Gomm, 
(1882) 20 Ch. D. 562. In this case a railway company had sold land 
with an agreement by their vendee on behalf of himself as well as "his 
heirs, assigns and owners for the time being of the land, and all other 
persons who should or might be interested therein”, and die agreement 
contained an option to the railway company to repurchase at any time. 
It was held that tlie covenant for repurchase, creating an interest in 
the land in perpetuity without any definite limit as to the period of time 
within which the covenant was to have effect, could not be enforced. 
A covenant of pre-emption the operation of which is not meant to ex- 
tend beyond a lifetime, does not violate the rule against prepetuities. 
'Ihus, tliere was a covenant between a mortgagor and mortgagee, who had 
a right to redeem the property at any time after nine years, to the effect 
that the mortgagee would have a right of pre-emption in respect of the 
sale of the mortgaged property, and the language clearly indicated that 
the covenant was between the mortgagor and the mortgagee only, and 
there was nothing to suggest that the heirs of the parties were meant to be 
bound by the covenant : Held that there was no violation of the rule 
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against peipet«ity-Mnf»m Subba Rao y^ Surendra AJR 1928 Pat. 637. 
So tlso \vhete the grant of an absolute estate is followed by a defeasance 
clause which provides that if the pei-sons designated as the heirs of 
the grantee (viz., tlie grantee’s sons and their male descendants and the 
.rrantee’s daughters) cease to exist, the properly will revert to the 
“rantor or his heirs, held that the event which is referred to m the 
defeasance clause, is an indefinite failure of the male issue of the 
grantee, and the attempted gift over mentioned in the clause is there- 
fore void — Sarajubala v. Jijotirmoyee, A,I.R. 1931 P.C, 179. 

A covenant ran as follows “If the Sitambari Jain Society shall 
require any place on Pareshnath hill for erecting mandir or dharam- 
sala, in that case I and my heirs shall give to the Society land, stones, 
and’ timber from the hill free of cost for the purpose of making the 
mandir or dharamsala, and if I and my heirs refuse to give, tlie Sitam- 
bari Jain Society shall take the same of its own power'* : Held by 
the Privy Council that the agreement was one to grant in the future 
whatever land miglit be selected as a building site and therefore it 
created an interest in land, and as tlie interest created would be one 
to take effect by entry at a later date and as this date was uncertain, 
the covenant offended against the rule of perpetuitjr and could not be 
given effect to — Maharaj Bahadur v. Balchand, 6 P.L.J. 163 (166), 2 
P,L.T. 131, 25 C.W.N. 770 (P.C.), A.I.R. 1922 P.C. 165, 61 I.C. 702- 

By an agreement between the shebaits of a thakur and a family 
of Chatterjees, the latter were appointed pujaris, and some land was 
placed in their possession in order that the income might be applied for 
maintenance of tlie sheba, and it was stipulated that the Chatterjees 
should be pujaris from generation to generation but in case they were 
found guilty of misconduct or negligence they were to forfeit tlieir 
office of pujaris. Held that as no interest in land was created in 
favour of the pujaris, the agreement was a personal contract which 
was not affected by tlie rule against perpetuities, and that as soon as tlie 
pujaris were disqualified for their office by reason of their misconduct,' 
they were disentitled to retain possession of the land-— Nafar Chandra, v. 
Kailash Chandra, 25 C.W.N. 201, 62 I.C. 510 (512). 

108. Covenant of redemption in mortgage : — ^The rule against per- 

petuitj'^ applies only to cases where there is a new interest in immove- 

able property contemplated to be created after the expiiy of the period 

xe y the rule. In the case of a mortgage, however, there is no such 

future intei-est in property contemplated to be created, because it is 

^ essence of the mortgage that tlie equity of redemption is 

t “ property in exercise of which alone the property 

effect that Therefore a clause in a mortgage to tlie 

not offend the party likes he has the right to redeem" does 

iM L I 96 ATP TQtfs v. Sitaram, 54 

ae, A.I.R. 1928 Mad. 28 (33), 106 I.C. 158. 

pern^al”rene\val contracts for 

104. Wiere in a j of Perpetuities, p. 

anted • “T hind m « lease for 5 years the lessor coven- 

expiration of this agreement, on the same 
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conditiou. Should 1 fail to do so, I bind myself to pay you. all your 
expenses that you may incur.’* Held that the clause for renewal did 
not amount to a transfer, and therefore it did not offend the rule against 
perpetuity and was not rendered iiioperative by tliis section — PicJtu 
Naidii V. Jefferson, 44 Mad. 230, 60 I.C. 591. But where on the crea- 
tion of a permanent lease the lessee covenants that if he or his repre- 
sentab^'e intends to transfer the whole or a portion of the leasehold 
interest, the transfer would be made in favour of the lessor for proper 
price or to third parties only wdth the permission of the lessor, and that 
any transfer m contravention of this covenant would be invalid, held 
that the co^'enant is void as offending the rule against perpetuities — 
Sivarna Kumar v. Prohlad Chandra, 26 C.W.N. 874, A.I.R. 1922 Cal. 
474 (475), 67 I.C. 719. "Where the xjurchaser of a leasehold agrees to 
pay annuity to the leaseholder and his descendants in fjerpetuity mak- 
ing it a charge on the jiroperty, the agreement is not hit by the rule 
against jjeipetuily as it created no interest in jjroperty — Kurunjilkirttia 
Appti V. Alary, A.I.R. 1965 Ker. 27. 

A clause entitling the lessor to terminate the lease at any time is 
not bad for remoteness. It is open to the lessor to contract with the 
lessee that the land should be available for him whenever he requii'es 
it— tA. Rama Rao v. Thimmappa, 48 M.L.J. 463, A.I.R. 1925 Mad. 732, 
87 I.C. 433 ; Qonesh Sonar v. Purnendu Narayan Singha, A.I.R. 1962 
Pat. 201. Where the proiprietor of certain lands created a patni lease 
with a condition that the ipabiidar should give back to the lessor such 
lands as might be required by the lessor, held that as no interest in 
land was created in favour of the lessor by the covenant in the lease, 
but rights were merely reserved to the lessor, the covenant did not 
offend against the rule of peipetuities. Tlie rule against perpetuities 
is directed against the creation of interests in land which will not have 
effect within a certain period — jogesh Chandra v. Asaba, 44 C.L.J. 220, 
A.LR. 1927 Cal. 41, 98 I.C. 46. 

109. “Person in existence” ; — See Note 102, supra. 


sections 13 class oi persons 
and 14. regard to some 

of whom such interest fails by 
reason of any of the rules con- 
tained in sections 13 and 14, 
such interest fails as regards 
the whole class. 


If, on a transfer of pro- 
perty, an interest 
therein is created 
for the benefit of a 
class of persons 
with regard to some 
of whom such interest fails by 
reason of any of the rules con- 
tained in sections 13 and 14, 
such interest fails in regard to 
those persons only and not in 
regard to the whole class. 


IS. If, on a transfer of pro- 

Transfertoa interest 

class, some therein IS created 


15. 

' Transfer to a 
class, some 
of whom 
come under 
sections 13 
and 14. 


Amendment: — ^Thi.s section has been amended by sec. 9 of the T. 
P. Amendment Act (XX of 1929). For reasons, see Note 112 below. 


Analogous law : — The terms of this section are similar to those of sec. 
102 of the Succession Act, 1865, replaced by sec. 115 of the Succession 
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Ar+ iq2.5 wHch again has been the subject of similar amendment by 
tlie Transfer of Property Amendment .Supplementary Act XXI of 1929. 

itO Principle of old section:— The old section was intended to 
import into India the English rule in Leake v. RoUnson (181/) 2 Mer. 
■-A T?ip word “fails” when first used in the unamended section meant 
' mav fail — 4r£f&s/uV Dadahhoy, AJ.R. 1945 Bom. 395, I.L.R. 1946 
Bom -^93 Tlie principle ot the old section was that a gift to a class 
which *was void as to any member of that class, by reason of being 
too remote, must fail altogether- And so Grant M.R. obsen^ed in Leake 
V Robinson, 2 Mer. 363 (390) : “The bequest in question is not made 
to indiM'duak but to classes, and what I have to determine is whether 
the class can take. I must make a new will for the testator if I split 
into portions his general bequest to a class, and say that because the 
rule of law forbids his intention from operating in favour of the whole 
class I will mgl-p his bequest what he never intended them to be, 
namely, a series of particular legacies to particular individuak,” In 
Fearks v. Moseley, L.R. 5 App. Cas. 714, it is stated "The rule is 
that the vice of remoteness affects the class as a whole, if it affects an 
unascertained number of the members.” 

112. Old section criticised in the light of Hindo law: — ^The rule in 
Leake v. Robinson, on which the old section was based, has, except in 
a few early Calcutta cases, never been followed in India — Rantlal v. 
Kanaild, 12 Cal. 663 (6S3). In the case of Hindus, when a gift is made 
to a class of persons consisting of children or descendants, some of 
whom cannot take, the testator may be considered to have a primary 
and a secondarjf intention. His primary intention is that all members 
of the class shall take, and his secondary intention is that if all cannot 
take, those who can shall do so, the true rule being that those mem- 
bers of the class take, who are at the testator s death capable of taking. 
IVhere it appeared horn the whole of a will executed by a Hindu 
testator that his primaiy^ intention was that all his nephews then born 
and diose who might be bom afterwards should talce equally under 
a bequest made by him, and his secondary intention was that his 
nephws who were in existence should take, though not specifically 
named, and where the primary intention could not be given effect to 
bemuse the bequest was bad in respect of those who might be bom 
su sequent), the Court Avould cany out thq secondary intention and 
oU e e ec o me bequest as regards the nephews who were competent 
V. Kflhcharan, .32 Cal. 992 F.B. (following In re 
Cofeman, 4 D. afiSimed by the Pri\y Council in 38 Cal. 468 

Vorin-f w 41 Cal. 1007 (P.C.) ; Kliimfi v. 

biuvJnd^.^TatfanP y. Bhagirathi, 29 Mad. 412; Tri- 

All .560 fP r 'I A ^ Bom.- / ; Rat Bishen Chand v. Asmaida, 6 
some of whom aV ^ ^e, where there is a gift, to a class, 

bom at the dote ^capacitated from taking, because not 

mav be and Sere S® testator! as the case 

Tnure for Ae hSefi to the it should 

taldno -— Lai y Kana" r*7 capable of 

me of whom were personally incapable of 
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taking, the remaining donees took the whole of die gift — Advocate-Gene- 
ral V. Karamali, 29 Bom. 133 (150). But where an estate was given to 
the testators daughters for their lives witli remainder for their cliildren 
on attaining the age of 21, tlie Privy Council reading the will as a whole 
came to the conclusion that as at the testator’s deatli it could not be 
certain that in the case of every child a guardian would necessarily be 
appointed, the bequest would possibly be delayed beyond the life-time 
of the daughters and the minority of some of their children (see sec 

101 Succession Act & sec. 14 T. P. Act) and hence by virtue of sec. 

102 of the Succession Act the whole bequest in favour of all the child- 
ren was invalid — Sounder Rajan v. Natarajan, A.T.R. 1925 P.C. 244 
(248). 

New section — Object of the amendment : — ^Traditional Hindu law 
did not permit a gift in favour of a person who was not in existence at 
the date of the gift. To remove this disability of a Hindu donor three 
Acts were passed, namely, (1) Madras Hindu Bequests and Transfers 
Act, 1914, (2) the Hindu Disposition of Propeity Act, 1916, and (3) 
Hindu Transfers and Bequests (city of Madi'as) Act, 1921. It is declar- 
ed by these three Acts that a trasnfer inter vivos or disposition by will 
of any property shall not be invalid by reason only that the transferee or 
legatee is unborn at the date of the transfer or the death of the testator 
as the case may be; and secs. 18 and 14 of the Transfer -of Properly 
Act and secs. 100 and 101 (now 113 and 114) of the Indian Succession 
Act were made applicable to gifts and bequests to unborn persons. 

Before the three Acts were passed, a gift to a class of persons some 
of whom were not in existence at the date of transfer did not fail in 
regard to the whole class, but tliese three Acts rendered such a gift void 
in regard to the whole class. Sec. 15 has been amended to restore the 
position that existed before the passing of these three Acts. The amen- 
ded section lays down tliat the transfer will not fail with regard to the 
whole class, but only with regard to those who cannot take. 

112A. Effect of Act XV of 1916 ; — Tlie Hindu Disposition of Pro- 
perty Act XV of 1916, while giving validity to dispositions by Hindus 
previously invalid by reason of the rule in Tagore case, made such 
dispositions when inter vivos subject to the h'mitations of sec. 14 ante. 
In a case therefore infringing those limitations, the disposition will be 
covered by the language of tins section although it is not expressly 
mentioned in the Act of 1916, subject to its being sho\vn that there is 
some rule of Hindu law at variance with tiiat section — Sewdayal v. 
Official Trustee, A.I.B.. 1931 Cal, 651 (657). 

For the provisions of Act XV of 1916 see App, VII. 

No interest can be created in favour of an unborn person ; but 
when the gift is- made to a class or .series of persons, some of whom are 
in existence and some are not, it does not fail in its entirety ; it is valid 
with regard to the persons who are in existence at the time of the test- 
ator’s death and is invalid as to the rest — Raj Bafrang v. BaJJifraj Kver, 
A.I.R. 1953 S.C. 7 ; Rabindm v. Sushil, A.I.R. 1952 Cal. 427. 

112B. “Class”;— A gift is said to be to a "class” of persons, when 
it is to all those who .shall come within a certain category or description 


19 
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ilpfined bv general or coHective formula— per Lord Selbome in Pearks 
fS4, 5 App.Cas.714; Kingsbury v Walter [1901] A.C. 187. 
"A number of persons are popularly said to fortn a class when Aey can 
be designated by some general name, as children , grandchildren”, 
"nephews” ; but in legal language the question whether a gift is one to 
a class depends not upon these considerations but upon tlie mode of 
the gift itself, namely, that it is a gift of an aggregate sum to a body 
of persons uncertain in number at the time of the gift, to be ascertain- 
ed at a future time, and who are all to take in equal or in some other 
definite proportions, die share of each being dependent for its amount 
upon the ultimate number of persons."— Jarman on Wills (5tli Ed.), 
Vol. I, p. 232. 


A gift to a “class” as distinguished from a gift to individuals 
implies an intention to benefit those who constitute the class and to 
exclude all others ; hut a gift to individuals described by their several 
names and descriptions, tiiough they may together constitute a class, 
implies an intention to benefit the individuals named. Important legal 
consequences flow from this distinction. Thus, the addition or diminution 
of members does not afi^ect a class, die share of each being dependent 
upon the ultimate number of persons. Again, in case of death of a 
member of tlie class the legacy does not lapse hut passes by sur\dvor- 
ship- to the other members — Jiban v. Jitendra, A.I.R. 1949 F.C. 64. 


Ordinarily a class gift means gift to a class of persons who are 
included or comprehended under some general description and bear a 
certain relation to the testator. Tlie true test is however the intention 
of the testator and a gift would rank as a class gift if die testator in- 
tended that the donee should take as a class. Tliere are instances again 
of composite class” such as when a gift is made to the children of A 
and the children of B — ibid. 


The legal incidents of those gifts are in some respects analogous 
to the case of a member of an undivided family under. the Mitakshara 
system — ibid, per Mahajan J, 


16. Where an interest fa 
Transfer Tcason of any 

failure of Sections 13, 

created m the sat 
transaction and intended to ta 
effect after or upon failure 
such prior interest also fails, 


f 6. Where, by reason of any 

Transfer ^f the ruleS COn- 

to take taiaed in sections 13 

SiSe°of and 14, * *, an inter- 

prior est created for the 

interest. benefit of a person 

or of a class of persons fails in 
regard to such person or the 
whole of such class, any interest 
created in die same transaction 
and intended to take effect 
after or upon failure of such, 
prior interest also fails. 


Tmnsfe by sec. lO of the 
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This section may be compared with section 116 of the Indian Suc- 
cession Act, 1925. 

113. Principle : — Tile rule in this section is substantially in con- 
sonance with the English law according to which limitations under void 
limitations are themselves void. In English law, where a devise is void 
for remoteness, all limitations ulterior or expectant on such remote 
devise are also void. — ^Jarman on Wills, 5th Edn., Vol. I, p. 253 ; Proc- 
tor V. Bishop of Bath, 2 H. Bl. 358. 

Where there was a gift by will to A for life, and after his death to 
the first son of A for life, and to the first son) of A’s first son, and in 
default of such son to B for life, held that as the gift to A’s grandson 
was void the subsequent gift to B failed — Moneypenny v. Derring, 2 
DeG. M. & G. 145. A Hindu testator bequeathed as follows : — “My 
great-grandsons shall, when they attain majority, receive the whole to 
their satisfaction, and they mil divide and take the same in accordance 
with Hindu law. God forbid it, but should I have no great-grandsons 
in the male line, then my daughters sons, when diey are of age, -shall 
take the said property from the trust fund and divide it according to 
the Hindu Sastras in vogue.” Held, that the bequest to the daughter’s 
sons was dependent on, and not alternative to, the gift to the great- 
grandsons, and was therefore void — Brojanath v. Anandatnoyi, 8 B.L.R. 
208. 

One S gave away property to R for life and after her deatli if there 
be any male descendants, whether born of son or daughter, to them 
absolutely. If R would have only daughters they were to have no 
power of transfer. In the absence of any issue, male or female, living 
at the time of her death, the gifted property was not in any way to 
devolve upon her husband or his family, but it was to go to D, father 
of R. Held that the gift in favour of D was dependent upon the failure 
of the prior interest in favour of the daughters and the result was that 
the gift in favour of D also failed — Girjesh v. Data Din, A.I.R. 1934 
Oudh 35 (39) (F.B.), 9 Luck. 29, 147 I.C. 991. 

114. Gift framed in the alternative If a gift is capable of being 
split up into two alternatives, one of which is too remote, and the 
other can take effect, the Court will disregard the invalid limitations 
and give effdct to that which is legal — 'Evers v. ChaJlis, 7 H.L.C. 531. 
Thus, a gift over is made of property in tire event of there never being 
any child of A, or in the event of no child attaining majority. Here 
the first contingency is valid, but the second is too remote (but the gift 
over will take effect on the happening of the former event) — Watson v. 
Young, 28 Ch. D. 436. 

114A. Dispositions in trust-deed : — ^Even AVhere questions may 
arise under secs. 14, 16 or 17 in connection mth certain dispositions in 
favour of private persons in a trust-deed, nevertheless an attack on the 
trust-deed on such grounds cannot be made except in a suit for admin- 
istration of the trust or the assets belonging to tlie person who made 
the dedication or created the trust — Raman Chettiar v. Muthuswami, 
A.I.R. 1941 Mad. 188, (1940) 2 M.L.J. 803, 1940 M-W.N. 1180. 
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*7. (7) Where the terms of 
Direction ^ transfer of nm. 

for &CCU*> , .-r * 

roulation. 


18. Wliere the terms of a 
Dircciion transfer of pro- 

foraccu- pertv direct that the foraccu- pertv dirort 

mulation. income aricinir fr^m mulation. uneci mat the 

* 1 , income arising irom income arising from 

the property shall be accumu- the property shall be am, IT. 
lated, such direction shall be lated either wholly or iiTT\ 
void, and the property shall be during a period longer than 
disposed of as if no accumula- (a) the life nf tUo ; 

tion had been directed. ' Mor or ^ 

£A'ceprm/7.-Where the pro- [b) a period of eighteen 
perty is immoveable, or where years from the dJU r 

accumulation is directed to be the transfer ^ ^ 

made from the date of the such dirertiml 
transfer, the direction shall be hereinafter nrovidpd a 
valid in r^pect only of the in- Z SntrAhe Zfi°, 

such date; and at the end of if excfds the longer 

the year, such propS?y and in- te t/TZi^?^- 

pectivelyasif theperioddurinn 
wWeh the accumulation haf of 


to be made had 


oj as if the period during which 
the accumulation has been 
directed to be made had elapsed. 

{2) This section shall not 
cijject any directions for accih 
mulation for the purpose of— 
in the payment of the debts 
of the transferor or any 
other person taking any 
interest under the trans- 
fer, or 

ill) the provision of portions 
for children or remoter 
issue of the transferor 
j other person 

takmg any interest 
under the transfer, or 
iiii) the preservation or main- 
tenance of the propgrty 
transferred; 

and such direction may be made 


Ameadmeat —Bv ‘"^<x>rdingfy. 

S', of ftoperty Acand- 

‘Jitml amendments been numbered as section 

“««0" -y be con.p.„d ™-a. 


117 of the Indian Succes- 
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sion Act, 1925. 

Tlie provision of law restricting accumulation of income originated 
from the TheUusson Act (39 & 40 Geo. UI, c. 98) which again was tire 
outcome of tlie decision in the famous case of TheUusson v. Woodford, 
4 Ves. 227 (afRi'med on appeal in 11 Ves. 112), in which tlie income of 
the property was directed by the testator to Ire accumulated for nine 
lives in succession, and such direction was held to be invalid. 

The object of this section is to fix a time-limit for accumulation 
and thus to prevent the hardship which would have been caused to 
heirs and descendants if unlimited accumulations were aUowed, and 
also to prevent the property being for ever locked up, which would be 
a menace to tlie trade of the cormtry. 

116 , When by a dii'ection the income is separated from the owner- 
ship of die property with a view to creating a separate fund or the 
enjoyment of the property is postponed the direction is said to be one for 
accumulation. Before tlie Tliellusson Act income could be accumulated 
for a period which did not exceed the period of peipetuity. The object 
of the section is to further restiict the period for the accumulation of 
income. It is needless to point out that independently of this section a 
direction for accumulation may be void for infringing the rule against 
perpetuity. 

Period ; — Tlie period mentioned in clauses (a) and (b) of sub-sec. 
(1) are in the alternative. A direction for accumulation can validly be 
given either for the period mentioned in clause (a) or for the period given 
in clause (b), but the two periods cannot be combined. But a direction 
may be given in this form : “either during the life time of the transferor 
or during a pei'iod of eighteen years from the date of the transfer, which- 
ever is longer”. 

If it is directed that the income shall be accumulated for 25 years 
from the date of the transfer the direction is valid in any case ujito 18 
years' from the date of the transfer. It may be valid for the entire period 
of 25 years if the transferor dies more than 25 years after the date of 
the transfer. 

If the period exceeds the period permitted by this section the 
direction for accumulation shall not be altogether void ; it shall be void 
only to the extent it exceeds the longer of the two periods mentioned 
in this section. 

The three purposes enumerated in sub-sec, (2) scarcely requires any 
elucidation. Directions for accumulation for the specified purposes are 
not hit by the I'ule laid down by sub-sec. (1). 

The decisions of the High Courts of Calcutta and Bombay before 
the extension of the Transfer of Property Act to the Hindus indicate 
that the legal position under Hindu law as to accumulation was not 
materially different from what it is at present- under sec. 17 of the T. 
P. Act. For instance, in Nafar Chandra v. Ratnamala, 15 C.W.N. 66, it 
was decided by the Hi^ Court of Calcutta tliat a direction for accumu- 
lation for the purpose of providing for the marriage expense “ 
testers son was valid. Similarly in Rajendra Lai v. Raj Kuman, 34 Oal. 
5, it was held that a direction to accumulate die surplus income unm it 
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100000 and then to spend the amount in feeding the 
“rSd „S iSrin ““y rfe o£ Hindu law and ™ valid. 

18. The restrictions in sec- 
^ , . tions 14, * * 16 and 

perJeSiv ^7 shall not apply 
■ ■ "‘in the case - of a 
transfer of property 


17. 


The restrictions in sec- 
tions 14, 15 and 16 

Transfer m ii qqj apply tO 

perpetuity Snau uui ak'y i 

for benefit property transfer- 
red for the benefit 


of public. 


for benefit 
of public. 


w. r jQj- ------- -- 

of the pubKc in the advance- for the benefit of the public in 
Sent 0 ^ religion, knowledge, the advancement of rehgion. 
Mmmerce, h^lth, safety, or knowledge, commerce, health, 
any other object beneficial to safety, or any object 

mankind. beneficial to mankmd. 


116A. Amendment:— Tlte old section 17 has been numbered as 
section 18 and in the latter section the words "rand 17” have been added, 
by section 10 of the Transfer of Property Amendment Act (XX of 1929). 
The object of this amendment is to lay down tliat “the restrictions con- 
tained in sec. 17 as to accumulation should not .ijjply to charities. In 
India, a direction for accumulation has been held valid in the case of 
Hindu and Muhammadan religious endowments though it infringed tlie 
rule against perpetuities (I.L.R. 34 Cal. 5; 23 C.L.J. 241; 34 Mad. 
12 )" — Report of the Select Committee (1927). 


117. Gifts for public purposes: — Tlie question whether a particu- 
lar diarity is for the benefit of the public or not is a question of fact. 
The offering of prayer at a tomb is certainly for the benefit of die pub- 
lic if it is subordinate to the main purpose of the dedication to feed poor 
pilgrims — Unman Chettiar v. Mutlnmvami, A.l.R, 1941 Mad. 188. 


The personal law of Hindus and Mahomedans sanctions gifts for 
the benefit of the public, e.g., for charitable and religious purposes, ■ 
and such gifts are exempt from the rule against perpetuities — Fafma 
Bibi V. Advocate-General, 6 Bom. 42; BhuggobuUy v. Gooroo Pro- 
sonno, 25 Cal. 112; Sookmoy v. Monohari, 11 Cal. 684; Bxkani v. Suklal, 
20 Cal, 116 ; Limp v. Bapuji, 11 Born. 441. 


Under the Mahomedan law the test of whether a deed was or was 
not valid as a wakf in the cases decided before the Mussalman Wakf 
a atmg Act VI of 1913, was that if the effect of the deed was to give 
the property rabstantially to charitable uses, it would be valid; but 

cpH-lnr' ^ property in substance to the 

invalid— Romanondan v. Vava Leoval, 44 
Arl VT f decisions has been modified by the 

3 1930 Mussalman Wakf Validating Act, XXXII 


Gnanendra^^^ r^T bequest by a Hindu — see Sarojini v. 
/ n i, 04 (^ai. 5, Amrtto v. Surnomoyi, 25 Cal. 662. 

M gifts 


of 


^ \ w 7-x gtjTS : — 


Jan v. 



Sec. 18 ] 


'fSAtlSl'ER Ot tlloREfeTY ISl 

Kalle Hussain, 31 All. 136 ; burning lamps in a mosque or reading the 
Koran in public places— Muz/jur Husein v. Ahdul, 33 All. 400; perform- 
ance of ceremonies known as Kadam Sharif— Phul Chand v. Akbar Yar 
Kftan, 19 All. 211. 

(b) Gifts of property to temple or idol or for maintenance of priests 
Tackersay v. 'Hurbhum, 8 Bom. 432; Bhuggobutty v. Gooroo Proso- 

nno, 25 Cal. 112. 

(c) A gift of Sadavart (food given to all who come — Jamnabai v. 
Khimji, 14 Bom. 1 ; Jugal Kishore v. Lakshman Das, 23 Bom. 659 ; 
Morarji v. Nenbai, 17 Bom. 351. 

(dj Dedication of property to a dharamsala, for feeding travellers 
and maintaining a Sadavart— jugal Kishore v. Lakshman, 23 Bom. 650; 
Ragluibar v. Kesho, 11 All. 18. 

(e) A bequest for giving feasts to Brahmans— Lakshmi Sankar v. 
Vaijnath, 6 Bom. 24. 

(/) Gifts for building a well and awada (a ci.stein of water for 
animals to drink)— Jamnabai v. KJamfi, 14 Bom. 1. 

(g) A devise for the supiDort or erection of a hospital — Fanindra v. 
Administrator-General, 6 C.W.N. 321 ; Broughton v. Mercer, 14 B.L.R. 
442. 

(/i) Gifts for maintaining universities or schools of learning— Mano- 
rama v. Kalicharan, 31 Cal. 166; Commissioners for Income-tax v. 
Pemsel, (1891) A.C. 531. 

(/) Trusts and bequests of land or money to devote the income 
thereof in perpetuity for performing Muklad, Baj, Yejushni and other 
like Zoroastrian ceremonies are valid charitable bequests and as such 
exempt from tlie rule of law forbidding perpetuities — Jamdtedji v. 
Soondbai, 33 Bom. 122 (211). 

See also the Illustrations to Sec. 118, Indian Succession Act (1925) 
for instances of religious and charitable gifts. 

118. The following are not gifts for public purposes : — ■ - 

(a) Trusts for purposes of individual benefit, e.g., bequest to die 
eflFect "that the income thereof be given to procure masses for the 
benefit of my soul” — Colgan v. Administrator-General, 15 Mad. 424; 
an endowment by which the original grantor and grantee and tlieir 
descendants are alone to be benefited — Sathappayar v. Periasami, 14 
Mad. 1 ; a gift for the performance of ceremonies for the spiritual 
good of the donor or his family — Trimmer v. Lamb, 25 L.J. Ch. 424; 
Limji V. Bapuji, 11 Bom, 441; Fatma Bibi v. Advocate-General, 6 
Bom. 42. 

(b) A gift for the repair of a private tomb or monument— Bic/djurd 
V. Robson, 31 L.J. Ch. 397 ; Fowler v. Fowler, 33 Beav. 616. 

A bequest to a “dliai-ma” and directing the executors to spend the 
income of moveable and immoveable property set apart for the pur- 
pose, was held void as the word 'dharma’ was too vague and indefi- 
nite for the Court to enforce the gift—Deoshunkur v. Motiram, 18 
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^ , 7 iTt?nh/)S 17 Bom. 351; Ranchordas v. Parbati, 

^^BoT P ar6l^asar<^hy v. Thimvenga^, 30 Mad. 340, but 
Sbnmania T this case has been of opinion that Dba^a connotes 
S mid donations and refers to certain classes of pious gifts 

Ind is not a mere vague and uncertain expression. 

Trust for snread of Hinduism has been held to be too vague, but 
that for spread of Sanskrit language is valid-^Venkata v.SubbaRao, 
A.I.R. 19^ Mad. 376. As to the nature of chantable objects see North 
of England Zoological Sac. v. Chester Rural Dist. Conned, (1958) 1 
W.L.rT 1258. 


19. Where, on a transfer of property, an interest therein 
is created in favour of a person without 
Vested interest, jpg^ifying the time when it is to take effect, 

or in terms specifying that it is to take effect forthwith or on 
the happening of an event which must happen, such interest is 
vested, unless a contrary intention appears from the terms of 
the transfer. 


A vested interest is not defeated by the death of the trans- 
feree before he obtains possession. 

Explamtion.—An intention that an interest shall not be 
vested is not to be inferred merely from a provision whereby the 
enjoyment thereof is postponed, or whereby a prior interest in 
the same property is given or reserved to some other person, or 
whereby income arising from the property is directed to be accu- 
mulated until the time of enjoyment arrives, or from a provision 
that if a particular event shall happen the interest shall pass to 
another person. 

This section (with the Explanation) may be compared with section 
119 of die Indian Succession Act, 1925. 


Scope : ^This section applies in terms to an interest created on a 
transfer of property. Therefore, where a compromise arrangement did 
not constitute a transfer of property, but was in the nature of a family 
^angement which was binding on the parties and bv wbicli no right of 
transter was given to ^y party with regard to certain property until the 

lappenmg a certain event, this section did not apply — Damodar v. 
Madan, A.I.R. 1947 Pat. 7. 


^ contingent interest ;~A person takes a 

but the ri«rh^ when he acquires a proprietary right in it 

I « future event happens 

neither anv nmni-ioi contingent interest is one in which 

present but ^oth ^^erest nor a right of enjoyment is given at 
Sf ndd^^^ .uncertain e4nts. Tims, if a 

son’s estate dunng^the liS-timrof^th^ “-j” postponing the 

favour of tliradonied iite-time of the widow, the interest created in 

Nor43 \mL s2 61 ^0 All 692 cited in 

under sec. 6), Similarly, where under a deed of gift a donee 
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is not to take possession of the gifted property until after the death of 
the donor and his wife, the donee is given a vested interest, subject 
only to the life-interest of tlie donor and his wife; and the donee 
can transfer the property during the life-time of the donor or of his 
wife (see 21 O.C. 312 cited in Note 43 under sec. 6). So also, where 
under a compromise decree it was settled that A was to hold an estate 
till his deatli after wln'ch it was to go B, held that the interest acquir- 
ed by B under the decree was a vested interest — Sundar Bibi v, Rajen- 
dra^ A.I.R. 1925 All. 389. But where an estate is bequeatlied to A 
until he shall marry, and after diat event to B, B’s interest in ihe 
bequest is contingent, because it depends upon a condition precedent, 
viz., the marriage of A, an event which may or may not happen. In a 
contingent interest, the transfer is not complete until the specified 
event happens or does not happen. In a vested interest, the interest is 
complete, but on the happening of a specified event it may be div- 
ested — Resting v. Allen, 5 Hare 573; In re Eddel's Trusts, L.R. 11 
Eq. 559. 

Tlie tme criterion is the certainty or uncetainty of the event on 
the hapiDening of which tlie gift is to take effect. Where the event is 
certain tliough future, and the payment or enjoyment is postponed by 
reason of tlie circumstances connected with the estate or for the con- 
venience of the estate, as for instance, where there are prior life or 
other estate or interests, ths ulterior interest to take effect after them 
will be vested. Thus, under a gift by a testator to A at the decease of 
the testators wife. As interest vests at the testator’s death — Subrama- 
niam v. Subramaniam, 4 Mad. 124, following Blatnire v. Geldart, 16 
\^es. J. 314; fairam v, Kuberbhai, 9 Bom. 491. Wliere a will provided 
as follows : — ^“When I die, my wife named Suraj is owner of that pro- 
perty. And my unfe has powers to do in the same way as I have 
absolute powers to do when I am present, and, in case of my wife’s 
death, my daughter Mahalaxmi is owner of the said property after 
that death,” held, that the gift over to Mahalaxmi was not contingent 
on her surviving Suraj, but depended upon the death of Suraj which 
was a certain event, and that Mahalaxmi took a vested interest in the 
property subject to the life-interest given to Suraj — Lallu v. Jagmohan, 
22 Bom. 409 (414). 

Where a testator bequeathed his property to two persons for life 
and the remainder absolutely in favour of a specified class of persons 
on the termination of the life estates, it was held that tlie properties be- 
came vested in that class and that the mere fact that it was not entitled 
to immediate possession did not make it a contingent bequest — Sree 
Chaitd v. Kashi Chetty, A.I.R. 1933 Mad. 885. Wlierq the gift being an 
entire fund payable to a class of persons equally on their attaining a 
certain age, a direction to apply the income of the whole fund in the 
meantime for their maintenance does not create a vested interest in a 
member of tliat class who does not ^ain that age — ^In re Parker, 16 
Ch. D 44. 

A settlement was made by which the settlor transferred to the 
trustees a large amount of property in trust to allow the settlor during 
his life-time to manage the property, and to have the sole benefit of 
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, • flip nronerties. The settlement then proceeded to 

declaTSLin trusts Lf should come into operation c^ter his deadr. 
These trusts were tliat as to the property compnsed m tliree schedules 
Ae trustees, during the life of the ^vido^v and until the youngest son 
attained die age of 20 vvei'e to distribute the mcome m the manner 
provided. After the youngest child attained the age of 20, the pro- 
perty was to be sold and the proceeds were to be dmded m equal 
SiarK between the children then surviving, the issue of any child who 
was dead was to represent his father^s share. As regards die property 
ill the fourth sdiedule it was not to be distributed until the death of 
the youngest child, and it was to be divided then amongst the children 
living at that date. Held by the Privy Council “that the result of this 
disposition was to create first of all a vested interest in all the child- 
ren in the income of the property ; secondly, it created a contingent 
interest in all the children in the corpus in respect of all the propertj-’ 
until, at any rate, the youngest child reached the age of 20. The child- 
ren who were alive at that date obtained a vested interest and to have 
the proceeds distributed among them as to the property in Schedules 
1, 2 and 3. As to the property of Schedule 4, all the children took a 
contingent interest until the death of the youngest child, and as soon 
as the youngest child died, the children then surviving and of course 
their issue, obtained a vested right to have the property dishabuted 
among them" — Ma Yait v. Official Assignee, A.I.R. 1930 P.C. 17 (18). 


Mere direction by the testator that his legacies or gifts are to be 
given after the debts are discharged would not make the gifts, which 
are otherwise vested, contingent— RagJnmatha v. Mahana Krishna, 
A.I.R. 1926 Mad. 645. Where the interest created in favour of the two 
sons of the settlor is to take effect after tire termination of the trust 
and tlie deed of trust provides tliat the trust will come to an end on the 
death of tiie settlor and on the discharge of the debts specified in the 
deed including the debts to be incurred by the trustee for the dis- 
charge of the settlor’s debt, the interest in favour of the sons is vested 
—Rajes Kanta v. Santi Devi, A.I.R. 1957 S.C. 255. 


Where a person by his will gives tire life-estate in his propertj' 
to some persons with a remainder to another and gives the power of 
appomtment to tire first taker, i.e., persons taking the life-estate, tire 
exis ence of a power of appointment does not prevent the vesting of the 
remamder, because where estates are subject to a general power of 
appomtment m the first taker, with remainder- over in default of such 

^ suspend the remainder from r'esting 

Kali Prasad v. Ram Golam-, AJ.R, 1937 Pat. 163, 167 I.C. 831. 

bv co-parcener executed a rvill 

and maintain 1 ip ° of properties after his death 

death the nronpi+ipc income of the properties. After her 

ever a child wac hm-n r ° sisters as oumers. If how- 

prSe^tiL : mid TJl ^ be the owner of tlie 

perties on tlie death of r took vested interest in the pro- 

bXof a child divested by the 

Bom. 289, 52 Sm Shivablm, A.1.11. 1950 
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TIig t6ims of a compromise decree were as follows : In die event 
of BR surviving BL he, that is, BR will be the permanent owner with 
powers of transfer and) of transmitting inheritance of the whole of his pro- 
perty. In the event of BR not so surviving, his male descendants accord- 
ing to the rule of lineal primogeniture wdl be entitled to tlie said pro- 
perty with powers of ti-ansfer and heritability subject to the conditions 
stated in para. 4 of the compromise. The other male descendants will 
be entitled to maintenance. Held, that the remainder man’s estate in 
its entirety and absolutely was simultaneously conferred on BR and this 
was vested interest. Tlie possibility that BR might not be alive at the 
determination of die prior estate to come into possession of his remain- 
der man’s estate cannot convert the same interest into a contingent 
one — Lai Bahadur v, Rajendra, A.I.R. 1934 Oudh 454. For other in- 
stances of vested interest see Badra Das v. Sundar Das, A.I.R. 1927 Lah. 
116; Gosaoi v. Rwett-Camac, 13 Bom. 463; Bilaso v. Munni, 33 All. 
556; Jairain v. Kuverbat, 9 Bom. 491; Blackwell v. Blackwell, (1926) 
Ch. 22S;Bhagabatv.Kalicharan,S8 Cal. 408(P.C.); Llotjd v.Webb, 24 
Cal. 44 ; CJwni Lai v. Bai MuU, 24 Bom. 420 ; Tara Charan v. Stiresh, 
17 Cal. 122 (P.C.) ; U Zoe v. Mai Mya, A.I.R. 1930 Rang. 184 ; Williams 
V. Clarke, 4 DeG. & Sm. 472 ; Abdul v. Abdul, A.I.R. 1933 Oudh 439 ; 
Saunders v. Vaultier, (1841) Cr. & Ph. 240 and Sundar Bibi v. Lai Raj- 
endra., A.LR. 1925 AU. 389. 

It is possible for a Mahomedan to create a definite interest like a 
vested remainder and such remainder, though liable to be displaced, 
is not a mere expectancy in succession by survivorsliip or other merely 
contingent or possible right or interest. Amongst die Shias the creation 
of a life-interest is allowed and during die period of the life-interest the 
defeiTed interest can be dealt with by way of sale, gift or otherwise, 
provided that there is no interference with the particular estate — Banoo 
Begam v. Abed Ali, 32 Bom. 172; Sirij v. Mushaf, A.LR. 1922 Oudh 93. 
But see Abdul v. Nuran Bibi, 11 Cal. 597 (P.C.) where it was held 
otherwise. 

121. Vesting is not postponed : — fllie fact that the estate granted 
is subject to partial trusts or charges for partial purposes does not post- 
pone the vesting in possession. Thus, where a testator, after directing 
the payment of some annuities to some persons for their lives, gave tiie 
whole of his propei'ty to his grandsons to be divided among diem only 
after the annuities have ceased on the death of die annuitants, held that 
the fact that die estate was subject to partial trusts did not postpone 
the vesting in possession of the gift to the grandsons — Calhj Nath v. 
Chunder Noth, 8 Cal. 378. So also, a bequest in favour of a person 
simply {i.e., without any intimation of a desire to suspend or postpone 
its operation) confers a vested interest, and die appointment of an exe- 
cutor or a guardian -to the person while he is a minor, with a direction 
to make over the property to him on Iris attaining majority, does 
not postpone the vesting of interest— Harris v. Brown, 28 Cal. 621 
(P.C.). But where die testator directs that the interest shall vest at 
a particular time or on the donee attaining a particular age, it vests 
at the time fixed by him — Glanwill v. GlamoiU, 2 hler. 38; Knight v. 
Cameron, 14 Ves, 389. 
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.r , +n a nprson fot life and after his death to Iris child- 

If a bequest IS ^ each child as and when he or she is 

to baqBSse ’"Jf tffl the deeth of llte lifc-tenart. 

m his de?th-\ taken to mdicate merely the Mme 

lire expression reduced to possession aind not the time 

SS to ^tTaSeMsesdon vertr Mok v. V»o,> 18 Ves 168 
fofcA M if to bequest has not been merely after the deaBi of 
to Senant, but to such of his ehildreu as may survive him or shodd 
be aUve at Ids death, then clearly the eouditiou uE suraving or beuig 
aUve at his death ivould be a condition precedent to the vesting itself, 

and in such a case no child tot does ™”"X?1Q S 

interest in the bequest— Adams Giatj, A.I.R. 192.5 Mad. 599 (602) , 

Rewun v. Mf. Rodho, 4 M.I.A. 137. 


122. Constraction— Intention of donor The question whether 
particular words create a vested or a contingent interest is one of 
construction— CaZZy ^Wl v. Chtmder Nath, 8 Cal. 378. No particular 
words ai-e necessaiy to Uie vesting of an interest, and the words of the 
grantor must be construed in their plain ordinary meaning. Words 
which have become by accepted usage terms of art in England do not 
C-dst in the vernaculars of India where the English mode of creating 
interests is but of recent origin — Horris v. Broint, 28 Cal. 621 ; Lc Mc- 
siirier v. Wajid, 29 Cal. 890. Wiere the ultimate object of the Icslalor 
was clearly to make a gift of the property to the donees, who were also 
executors, but he directed that a sufficient fund from it should bo 
prordded during the life-time of his wife to pay her a certain sum 
monthly, and charged the property with payment of another sum to 
his other wife, it was held that as the estate w'as de\dscd to the execu- 
tors not for, but subject to, a particular purpose, they w’crc not trustees 
but devisees of an estate subject to a charge. Tiic testator vested the 
propert)f in the executors, but postponed their beneficial interest in it 
until his younger wfe’s death — Subrahmnniom SubrdJm'inUim, 4 Mad. 

124 ; King v. Denison, 1 Ves & B. 272. In Bhagairati Kalicharan, 3S 
Cal. 408 (P.C.), their Lordships of the Judicial Committee approved the 
edsion in Ram ImI v. Kanai Lai, 12 Cal. 683 laying stress on the 
undesirability of applying rules of construction of English documents 
in transactions between Hindus “who view most transactions from a 

eren point, think differently and speak differentlv from English- 
men — at p. 474. ' 




defeS ''^ted interest is nol 
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tion in tie explanation of circumstances which might, apart from the 
explanation, be thought sufficient to discharge it — 'S&wdaual v. Offic- 
ial Trustee, A.I.R. 1931 Cal. 651 (657), 58 Cal. 768, 134 I.C. 436. 

Postponement of enjoyment : — An interest may be a vested one, 
though its enjoyment may be postponed. Thus, where a Hindu testa- 
tor made a sufficiently clear gift of his property to his grandsons living 
at his own decease, but endeavoured to postpone the possessory enjoy- 
ment of his grandsons to a certain period after his death, and directed 
the accumulation of the profits of his estate for a longer period, held 
that the will contained sufficiently clear words of present gift to the 
grandsons, and that the other clauses postponing enjoyment and pos- 
session and directing accumulation must be rejected as inconsistent 
with or repugnant to the vested interest — Colly Nath v. Chtinder Na^i, 
8 Cal. 378, following Singleton v. Gilbert, 1 Cox. 68, Where a testator 
directed that, out of the- net income of his estate, his trustees should 
expend Rs. 500 every year for the maintenance' of J (a minor) and that, 
when J should attain the age of 30 years, the trustees should give to J 
the net residue of his property remaining at diat time, held that the pro- 
perty vested in J on the testator’s death, and that the direction for 
postponement of enjoyment till the age of 30 years must be disregard- 
ed, and was inoperative after his majority, and that the income of die 
property including all income which accrued since his majority, must 
be paid to J — Gosavi Shiogar v. Rioett-Carnac, 18 Bom. 463. 

Prior interest given to some person : — ^An interest may be vested 
though the prior interest may be given to some other person. Where 
the enjoyment is postponed by reason of circumstances connected with 
the estate or for the convenience of the estate, as it has been termed, 
lor instance, where there aie prior life or other estates or interests, the 
ulterior interest to take effect after tliem will be vested. Tlius, under a gift 
by a testator to A at the decease of the testator’s wife, A’s interest vests 
at the testators death — Slamire v. Geldart, 16 Ves. J. 314. See also 
Ca/ly Nath v. Chtinder Nath, 8 Cal. 378 cited under Note 121 above. 

Direction for accumulation of income : — K gift in terms which import 
a present vested interest with a postponed time of payment is not made 
contingent by a direction to accumulate till die dmq of payment arrives 
— Blease v. Burgh, 2 Beav. 226. After the interest has vested, the donee 
is entided to the income arising therefrom during die period of suspen- 
sion, provided there is no prior interest, notwithstanding any direction 
for postponement of enjoyment — Gosavi v. Rioett-Carnac, 13 Bom. 463. 

Interest passing to another person on the happening of a particular 
event : — ^Where there is a gift to an infant with remainder over in 
the event of his dying under 21, the infant has a vested interest h’able 
fo be divested on his death under that age. See' the Indian Succession 
Act (1925), Sec. 119, Illustration (oi) ; O'Mahoney v. Burdett, L.R. 7 
H.L. 388 ; Maseyk v. Fergusson, 4 Cal. 304. 

125. Right of heir fo ioherit property Tlie right of a son or 
daughter or other heir of a person to inherit that person’s property on 
his death is not an estate in remainder or in reversion in immoveable 
property or an estate otherwise deferred in enjoyment. It is neither 
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, veaed nor a contingent right. It doer not come tvithin deBm- 
a vestea u :„terest” in this secKon or of n contingent interest” 

Abdooi Goobm, SO Bom. 304. 

20 Where, on a transfer of property, an interest therein 
is created for the benefit of a person not 
ac.E'mS'iSS then living, be acquires upon his bii*, 
on teansfcr for his unless a Contrary intention appears from the 
benefit. of the transfer, a vested interest, 

although he may not be entitled to the enjoyment thereof imme- 
diately on his birth. 

126. A bequest to an unborn person is not pay.'ible until the birth 
of the person, and tlie intermediate income would uccassarily accumu- 
late for his benefit-45fbson v. Lord Moniforf, 1 Ves. 485. But it would 
be other\vise if the bequest is contingent— Hffi/g/ifon v. Harrison, 3 
Atk. 329; Shawe v. Cudliffe, 4 Br. C.C. 144. 

21. Where, on a transfer of property, an interest therein 

is created in favour of a person to take 
Contingent interest, happening of a Specified 

uncertain event, or if a spetified uncertain event shall not 
happen, such person thereby acquires a contingent interest in 
the property. Such interest becomes a vested interest in the 
former case, on the happening of the event, in the latter, when 
the happening of the event becomes impossible. 

£xc€pn’o«.— Where, under a transfer of property, a person 
becomes entitled to an interest therein upon attaining a parti- 
cular age, and the transferor also gives to him absolutely the 
income to arise from such interest before he reaches that age, 
or directs the income or so much thereof as may be necessary 
to be applied for his benefit, such interest in not contingent. 

Compare section 120 of die Succession Act, 1925. 

^ As to the difference between a vested interest and a contingent 
interest, see Note 120 under sec. 19. 

127. Contingent interest :—Examphs A .sum of money is be- 
queathed to A in case he shall attain the age of 18 or when he .shall 

onn^^Ko ^ icn ''' legacy is contingent until the 

attaining that nge—lUmtraUon (it) to 
A In re Francis, (1905) 2 Ch. 295. 

daushtei- 1 * towards the maintenance of the testators 

W aSn?nJ ‘’f 25. and from and after 

a contingent intereVp’ ^ daughter, creates 

Doe d CadofTpi v p daughter until she attains 25 — 

Uon of ^ ^^6. Similarly, when the crea- 

ed by the donee ® condition precedent to be perform- 

mum rmpps v. WMrnns, 5 Sim. 44. Thus, un estate Is 
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bequeatlied to A if he shaU pay Rs. 500 to B. As interest in the be- 
quest is contingent until he has paid Rs. 500 to ^—Illustration (viii) 
to sec. 120, Indian Succession Act, 1925. Where, under a deed of 
settlement by a husband in favour of the wife, her interest in the 
property is dependent upon the event of any disagreement between 
the husband and the wife, tlie wife has only a contingent interest — 
Thayammal v. Adhimovlam, A.I.R. 1956 Mad. 304. See also Venkata- 
rama v. Se&iharatnamma,, (1968) 1 An. W.R. 205 which points out the 
distinction between a vested and a contingent interest. 

A contingent gift or interest has a real existence, capable as much 
as a vested interest or estate, of being operated upon a condition sub- 
sequent and being made to cease or become void — Egerton v, Brown- 
low, 4 H.L.C. 1. Wliere words of contingency form part of the descrip- 
liori of the class of persons to take, as in the case of a gift to those "who 
shall attain the age of 21", the words must receive their natural con- 
struction and no estate vests in any one till he attains the prescribed 
age. In the case of words of contingency occuring in die description of 
the class of persons to take, a mere gift over is not sufficient to change 
their meaning — Ballin v. Ballin, 7 Cal. 218. A Hindu by his will pro- 
vided : "I bequeath to both of you (the testator’s wife and his 

brothers daughter) the rest of tlie properties You will become 

entitled to sell or make a gift or heha, etc., in respect of the said 

properties and hold and enjoy the same If, by the will of God, 

one of you should die before the other, whoever will survive will 
hold and enjoy the whole of the property as malik” : Held that the 
wife not having predeceased her husband and having survived the 
period of distribution took an absolute interest — Nistarini v, Behary Lai, 
19 C.W.N. 52. 

A- Hindu will provided : "If botli the said dau^iters shall have 
issue, they shall divide the said properties equally. Tliose who have no 
issue shall, as aforesaid, enjoy die income for their lives, and those 
who have issue shall enjoy the whole property". It was held that the 
birth of issue was the event on which the absolute gift of a half share 
to eidier daughter was to take effect, and there was no reason for 
construing the words ‘have issue” to mean “leave issue”. Therefore 
one of the daughters whose only issue died before her took a heritable 
share — Gurusami v. Sivdkami, 18 Mad. 347 (P.C.). .\ husband by tfl/csf- 
mnama provided: “Tlie property shall devolve upon B or his legal heir 
and B or his legal heir shall become the absolute owner of my property' 
on die death of my wife.” B during the widow’s life-time sold the 
widow’s property and died during the life-time of the widow : Held 
that the interest in favour of B was contingent and came to an end on 
his death during the widow^s life-time — Ram Chandra v. Jagdeshwari 
Frasad, A.I.R. 1937 Pat. 247. See Abdul Wahid v. Huran Bihi, 11 Cal. 
597 (P.C.), where also it was held that the title of the sons to suc- 
ceed was contingent upon their surviving the widow and that no in- 
terest passed to their heirs on their deaths in her life-time. As to a 
contingent interest becoming a vested one see Mt, Murfazi v. Dildar 
Ali, A.I.R. 1930 Oudh 129. 
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128 Exception :-The principle of the exception is that where 
the pScipal is given at a distant epoch and the whole income is given 
n the meantime, the Conrt leaning in favour of vesting has said Aat 
he 4ole thing is given; but if there occurs an interi^l or gap, which 
separates tlie of the interest fro«i the pnncipal, it « “ot ves ed- 
»er Page-Wood, V.C., in Pearson v. Dolman, L.E. 3 Eq. 315 (321). 
mere interim interest is given it js presumed tliat Hie testator meant 
an immediate g^—Vaiidry v. Gedd^, 1 Russ. & M. 208. I do not 
know of anv case in wliich the whole income has been absolutely 
given for m^ntenarice, and yet the legacy has been held not to be vested” 
Iper Tessel, M. R., in Bolding v. Strungell, 45 L.J. Gh. 208. Compare 
Gosaoi v. Ricett-Carnac, 13 Bom. 463, cited in Note 124 under sec. 19. 

Where there is no definite ascertained interest "to arise from the 
fund” the case does not come wfithin the exception— Coitifls/i v, Rafan- 
bai, A.I.R. 1925 P.C. 27, 49 Bom. 167, 52 LA. 95, 

A mere contingent interest tliough ti-ansferable is not attachable 
— Rffjes Kanfa Rotj v. Slianti Deci, A.J.R. 1957 S.C. 255. 

22, Where, on a transfer of property, an interest therein 
to mtmber. is Created in favour of such members only 

Of a class who attain a of a class as shall attain a particular age, 
particular age. interest does not vest in any member 

of the class who has not attained that age. 

This section may be compared witli sec. 121 of the Indian Suc- 
cession Act, 1925. So long as the donees are below the specified age, 
they possess only a contingent interest which will mature into a vested 
interest as soon as they attain the specified age. 

129. Gift to a class : — ^As to the meaning of ‘cla.ss’ see notes under 
see. 15. Where a testator gave his residiuiry estate to trustees in trust 
for his nephews and nieces, to be paid in certain proportions and at 
certain times (viz., that the share of each nephew sliall be paid to him 
upon his attaining the age of 21 years, and tlie .share of each niece to 
be pmd to her on her attaining the age of 2] or previously marrjo'ng) with 
benefit of survivorship between them, held that the legatees took vest- 
ed interests, and that the period of distribution alone was postponed 
but the bequests were valid— Maseyk v. Fergusson, 4 Cal. 304 following 
Wdhams V. Clark, 4 DeG. & .S. 472. Similarly, a gift to children when 
e younges attains the age of 21, creates a vested interest in favour 

f 21, aWiough he may not live till the 
joungert attains 21 or the youngest may die under 21— Re Hunter, 1 

Br CC 3S 3 

23. Where, on a transfer of property, an interest therein 

j accruc to a specified person if a speci- 
uncertain event. specified fied Uncertain event shall happen, and no 

that event the m occurrence of 

or at the same time ^ unless such event happens before, 
ceases to exist ’ intermediate or precedent interest 
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This section may be compared with section 124 of the Indian 
Succession Act. 

130. Principle iThe object of this section is to prevent pro- 
perty from remaining wthout any owner. At all times property must 
vest in some particular person or other. It should never be without 
an owner. See Abiss v. Burney, 17 Ch. D. 211 (at p. 229). 

A gift remainder, expectant on tlie termination of an estate for 
life, does not fail, but is accelerated by reason of the gift of such prior 
estate not taking effect — Adjudhia v. Rakhman, 10 Cal. 482 (P.C.). 

A Hindu at his death left 3 sons, the eldest of full age and the 
other two minors. In his will there was the following direction : “My 
3 sons shall be entitled to enjoy all the moveable and immoveable 
properties left by me equally. Any one of £he sons dying sonless, the 
surviving sons shall be entitled to all the properties equally”. Held 
by the Privy Council that these words gave a legacy to the survivors con- 
tingently on the happening of a specified uncertain event which had 
not happened before the period of distribution, that is, the testator's 
death. Therefore, the legacy to tlie surviving brothers could not take 
eflFect and the original gift to the testator’s 3 sons was absolute to each 
in equal shares and indefeasible on his death. Tlie rule must be appli- 
ed, wherever it is applicable, witliout speculating on the intention of 
the testator — J^arendra v. Kamalbasfni, 23 Cal. 563 (P.C.). See also 
Mt. Boh V. Mt. Koklan, A.I.R. 1930 P.C. 270. 

The section is not exhaustive — Indrahke Studio Ltd. v. Santi 
Debt, A.I.R. 1960 Cal. 609. 

24. Where, on a transfer of property, an interest therein 
is to accrue to such of certain persons as 
certain persons as sur- shall be surviving at soiue period, but the 
Vive at some period not exact period is not Specified, the interest 
® ■ shall go to such of them as shall be alive 

when the intermediate or precedent interest ceases to exist, 
unless a contrary intention appears from the terms of the 
transfer. 

Illustrations. 

A transfers property to B for life and after his death to C and 
D, equally to be divided between them, or to the survivor of them. C 
dies during the life of B. D survives B. At B’s death the property 
passes to D. 

Analogous Law ; — 'Compare sec. 125, Indian Succession Act, 1925. 

131. Cases A testator directed his trustees and executors to div- 
ide his property among his sons when they should attain the age of 21, and 
there was also a provision in the will that in the event of any such per- 
sons dying in the testator's life-time or at any time thereafter prior 
to division, leaving lawful issue, such issue should take the estate of the 
deceased parent. One of the legatees who had attained the age of 21 
at the testator’s death, died some months after, leaving issue; held 
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tint at the Icstalots death the legacy vested in the htgtdctt bm became 
±,, i„,mtef'. death prior to division, and Uiat the gift over 


cii\csttd in' tlic legatees 
li> tile issue of the legatee 
Uaclinuin, 6 .\11. 5S3. 


was 


not void but took effect — 'Sachman v. 


If in esl-ite is limited to two joindy, die one capable of taking, the 
otlier luit he' who is capable shall take the svhole—Humphrey v. Tay. 
[cur. 1 A’mblcr 1.3S, followed in Nmdi Singh v. Sitaram, 16 Cal. 677 

(P.C.). 


If all the legatees predecease tlie tenant for Ufe, their representa- 
tives will take ; for the event which was to divest them not having hap- 
pened, the original gift remains. (Thus in the Illustration to this 
section, if both C and D die in the life-time of B; the property after 
Bs dc.ilh will pass to the representatives of C and D). See Henderson’s 
Tcsfumcnitiry Sitccession, 2nd Ed., p. 116. See also Brawn v. Ksnyon, 
3 .Maddock 410; Rc Sander’s Trusts, 1. Eq. 675; Harrison v. Fore- 
man, 5 Ves. 207, 


A Hindu by his will made the following provision : “I have two 
sons living B and C; they and an infant son by my eldest son, the 
late D, and my wife E (four persons) shall succeed to the whole of 
mj’ estate ; these foiu' persons will receive equal shares. If any of these 
four persons liappen to die, the survivor of them will receive tliis estate 
in equal shares. If there be a son or a grandson surviving as the heir and 
reprcsentati\'e of the party dying, such survivor shall succeed to his 
estate” etc. and furtlier provided that “so long as my infant grandson 
shall not have attained his majority, the whole of my estate shall 
remain undiN'ided.” All the persons named suivived the testator. 
Held that they took absolute interests in the shares named; and that 
lilt- estate became divisible on the infant son attaining majority — Etto- 
kassce v, Durpanarain, 5 Cal. 59. As regards the time of distribution 
generally, the followng observations of Sir John Leach, V.C. should 
b^e borne in mind : “I consider it, however, to be now settled that 
if a legacy be given to two or more equally to be divided between 
I icm or to the sur\'ivor or survivors of them and there be no special 
iiitenl to he found in the will, the survivor is to be referred to the 
Iienod of division. If there be no previous interest given in the legacy, 
len le period of division is the death of the testator and the survi- 
or .1 ns eat i will get the whole legacy. But if a previous life estate 
IFiC’ ^ ® death of the tenant for life, 

Ivokoit, ^Mad n (Sf legacy”— Cripps v. 

Chandra v. Jagdeshwari Prasad, A.I.R. 1937 Pat, 

the principle of this 

” 'T worf! -surviving at some 

m.iflc—S/ercnmii payment or distribution is to be 

^ rcf 'Si! «““'■<! v. CMm, S Eq. 

Cf. the nords of sec. 125, Indian Scccession Act, iS25. 
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25. An interest created on a transfer of property and 

Conditional transfer, dependent upon a Condition fails if the ful- 
filment of the condition is impossible, or is 
forbidden by law, or is of such a nature that, if permitted, it 
would defeat the provisions of any law, or is fraudulent, or 
involves or implies injury to the person or property of another, 
or the Court regards it as immoral or opposed to public 
policy. 

lUustrattons. 

(a) A lets a farm to B on condition that he shall walk a hundred 
miles in an hour. The lease is void. 

(b) A gives Rs. 500 to B on condition that he shall marry As 
daughter C. At the date of the transfer C was dead. Tlie transfer is 
void. 

(c) A transfers Rs. 500 to B on condition that she shall murder C. 
The transfer is void. 

(d) A transfers Rs. 500 to his niece C if she will desert her husband. 
Tlie ti'ansfer is void. 

Analogous Law ; — (Compare secs. 126 and 127, Indian Succession 
Act, 1925, and secs. 23 and 36, Indian Contract Act. 

“Dependent vpon a condition” : — ^The condition referred to in this 
section is a condition precedent as distinguished from a condition 
subsequent. 

133. Condition precedent and condition subsequent : — Distinc~ 
fions : — 

(1) A condition precedent is one which must happen before the 
estate can commence. A condition subsequent is one by the happening 
of which an existing estate will be defeated. 

(2) Wliere the condition is precedent, tlie estate is not in the 
grantee until tlie condition is performed ; but wliere the condition is 
subsequent, the estate immediately vests in the grantee and remains 
in him till the condition is broken — Wynne v. Wynne, 2 M & G. 8 (at 
p. 14). A clause of forfeiture in case of the devisee not making the 
mansion house “liis usual and common place of abode and residence” 
is not void for uncertainty — Wynne Fletcher, 24 Beav. 430. 

(3) In the case of a condition precedent being or booming impos- 
sible to be performed or being immoral or opposed to public policj', 
the estate ivill not arise and the transfer will be void. See this section. 
But in the case of an impossible or immoral condition subsequent, the 
estate will be or becomes absolute and the condition will be ignored. 
Tlius, if a gift was made with a condition superadded that the donee 
should marry a certain person on or before she attained the age of 
21, and the person named died before she attained that age, it was 
held that the fulfilment of die condition subsequent having become 
impossible, the estate became absolute — Thomas i'. Hotcell, 1 Salk, 
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170- Tannan on Wills, Vol. H, p. 12. A gift to which an immoml 
condition is subsequently attached remains a good ^ft, ^ugh the 
condition is void— Ram Sarup v. Bela 6 All. 313 (P.C.). There is a 
clear distinction between an immoral considera^on fot a gift, and an 
immoral condition which is subsequently attached to a gift. If the 
consideration itself is immoral the transfer falls to the ground. On 
the other hand if .a subsequent condition is tried to be attached to a 
netfectlv vaUd sift, then the condition, if immoral, is void but the 
gS Ste unafferted-C/iamM v. ErnnchmOra. A.I.R. 1925 AB. 437. 


(4) A condition subsequent must be strictly fulfilled (sec, 29), but a 
condition precedent is fulfilled if it is substantially complied with (sec. 
26). See notes under section 26. 


134. Fulfilment impossible The fulfilment of a condition may 
become impossible either at tlie time the interest is created or subse- 
quently, but in either case tlie transfer wll fail. See Jarman on Wills, 
Vol. 11, p. 12. When the fulfilment of a condition becomes impossible 
by act of God, the condition becomes void, and the transfer fails— 
Ibid. p. 13. See In re Greenwood, [190.3] 1 Ch, 749. But if tlie per- 
formance of the condition becomes impossible by the fraud of a per- 
son interested in the non-fulfilment of the condition, the condition 
shall, as against him, be deemed to have been fulfilled ; see section 
34 infra., ‘Mere difficulty in performance is not to be counted as an 
impossibility”— Shephard & Brown, 7 Edn., p. 95. 


Wliere there was a bequest made conditional on the re-excavation 
of a certain tank by the legatee and the condition became impossible of 
performance by reason of die testator himself re-excavating the tank, 
the bequest failed. Wliere the performance of the condition appears 
to be the motive of the bequest, the impracticability of the performance 
will be a liar to the claim of the legatee ; the bequest in such cases 
does not take effect discharged of the condition — Rajendra v. Mrinalini, 
48 Cal. 1100. 


135. Forbidden by law : — ^The fulfilment of a condition may be 

1 land, and it is not necessary tliat the pro- 

hibition should be express— Forjfer v. Taylor, 5 B. & A. 887, 

For instances of conditions forbidden by law, see Secs. 26-30, Con- 
tract Act. 


136. Immoral or opposed to public policy Where the transac- 
K gift, it cannot be set aside; but where 

ran ™®'^P^®ted, was intended to be for consideration, 

difference consideration is immoral, and it makes no 

“ executed or executory-Thasf v. 
the ffettfrnr f agreement which has for its object 

noliev f'risband is against public 

b?b7'i2/; "Sw A transfer by way of 

mi-e fte donrSleT ^ '"’if 

on condition ffiat u property to a man and bis wife 

should have physical enjoyment of the woman, 
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held that the condition being immoral, the gift was void—^humna v. 
Ram Chandra, 47 AIL 619, 88 I.C. 411, A.I.R. 1925 All, 437. See also 
Notes 63 and 64 under sec. 6. Wliere a testatrix by a codicil directed 
that all interest given by her ^vill to her niece should go over, should 
she not cease to reside !in S (thei testatrix’s mill) \vithin 18 months of the 
testatrix’s death, it was held to be a condition which would require the 
niece to omit her duty to her husband and as such it was void — Wilk- 
inson V. Wilkinson, L.R. 12 Eq. 604. But if a testator bequeaths a 
certain poition of his property to a female legatee imposing a condi- 
tion tliat she would be divested of the bequest if she marries within 
the life-time of her father or if she lives an unchaste life, such a con- 
dition is not void — Cohen v. Cohen, A.I.R. 1932 Cal. 350. 


26. Where the terms of a transfer of property impose a 
condition to be fulfilled before a person 
can take an interest in the property, the 
condition shall be deemed to have been 
fulfilled if it has been substantially complied with. 


Fulfilment of condition 
precedent. 


Illustrations. 

(a) A transfers Rs. 5,000 to B on condition that he shall marry 
witli the consent of C, D and E. E dies. B marries with the consent 
of C and D, B is deemed to have fulfilled the condition. 


(b) A transfers Rs. 5,000 to B on condition that he shall marry 
with tlie consent of C, D and E. B marries without the consent of C, 
D and E, but obtains their consent after the marriage. B has not ful- 
filled the condition. 


Compare sec. 128 of the Indian Succession Act, 1921. 

Principle : — Tliis section is based upon the principle of favouring 
tlie early vesting of estates. See Scott v. Tyler, 2 W. & T.L.C. 146, 
Tliis section and the next lay do\vn the doctrine of cy pres with refer- 
ence to the fulfilment of a condition procedent. It is sufiBcient if a 
condition precedent is performed cy pres, i.e., so performed as to subs- 
tantially fulfil the testators intention. See Williams on Executors, 11th 
Edn., p. 1013. 

137. Substantial compliance : — ^A condition precedent is fulfilled if 
it is substantially complied with ; but a condition subsequent must be 
strictly fulfilled (sec. 29), 

Conditions subsequent that go in defeasance shall be taken strictly, 
for they are odious, and hence it is that unless they are strictly fulfilled, 
the ulterior disposition shall not take effect. But in the case of a > 
condition precedent, as the estate cannot commence unh'l the condition 
is performed, the condition is beneficial as creating an estate and 
ought to be construed favourably — Scott v, Tyler, 2 W. & T.L.C. p. 
146. The law is always in favour of vesting of estates (Taylor v. Gra- 
ham, 3 App. Cas. 1287) and a condition precedent should be construed 
in favour of the devisee. 
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Wliere a testator bequeathed a legacy on condition that the legatee 
should ‘humbly apoly for subsistence”, but the legatee instead of 
■7i»n w/applyhig" claLed as of right and c aimed twelve times the 
amount of^Sirbequest as maintenance “suitable to his rank and posi- 
fioTi ” the beouest failed as there was no substantial compliance witli 
the condition^^^^^^^ v. Chiranjivi, 28 Mad. 173 (P.C.). 


IVliere a house is given on condition of residence therein but no 
manner or period of residence is prescribed, the occasional use of the 
house and keeping an estabh'shment therein with thv intention of 
using it again as residence, is a sufficient compliance witli the condi- 
tion— Z« re the Tagore case, 1 LA. 387, 22 W.R. 377. Wliere a testator 
bequeathed a legacy to his daughter on her attaining twenty-one or 
marrj'ing with the consent of her guardian or guardians which should 
first happen; but the daughter married under tiventy-one without the 
consent of any guardian, there being none, it was held that the condition 
was not complied with and the daughter took no vested' interest although 
the will empowered the trustees during the minority of the daughter 
to pay the income of their contingent legacies to his wife for her main- 
tenance and education — In re Brown's Will, 18 Ch. D. 61. 


A testator devised a property in the country to the use of liis son 
G for life “provided as a sine qua non” that he ‘Svitliin six calendar 
months after my decease shall enter upon and take actual possession 
of’ tlie property "as and for liis residence and place of abode” and 
"shall as such tenant for life thereafter during his life continue to 
reside in or upon the said capital messuage for at least six calendar months 
(but not necessarily consecutively) in every year”. After G's death or 
his failing to take such possession as aforesaid and to reside in tlie 
house the testator devised the same to G’s first and other sons tail 
male. G entered and took possession within six montlis after the test- 
ator’s death, but as to residence, during the year following he was in 
the house for 18 days only and in the year following for not more 
than 24 days. He had however placed the house in charge of 
a staff of servants and otlierwise occupied the house through diem and 
his son who stayed at the house on every alternate Saturday till Mon- 
day. Held that no forfeiture of G’s life estate had taken place — 
Warner v. Mo/r, 25 Ch. D. 605. See in this connection Shyama Cha- 
ran v. Sarup Chand, 17 C.W.N. 39. 


Wiere, by an agreement between a female and three male per- 
sons, it was agreed that a certain property should not be transferred 
® without the consent of the other party constituted by 
nnfii it was not a substantial compliance 

the consent of only one of the three was obtained 

Broadly speaking, till the 
give it^ it^canrif^^T of the people whose consent is necessary 

with thp on ® said that there has been a substantial compliance 

80 I.C. 887 a VSk™ H 

°rant1.”°made U ^ PP^'Son to whom a 

‘ condition to be perforaied is no excuse 
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for not fulfilling it— In re Hodges Legacy, 16 Eq. 92 ; Astley v, Earl of 
Essex, 18 Eq. 290. A person who takes under an instrument cannot 
plead want of knowledge of its contents as an excuse for non-compli- 
ance — Poiter V. Fry, 1 Vent. 199. 


27. Where, on a transfer of property, an interest therein 
Conditional transfer to is Created in favour of One person, and by 

nansfer'°to‘'°aSiSl?cr’'SS 5^“^® transaction an ulterior disposition 
failure of prior disposi- oi the Same interest IS made in favour of 
another, if the prior disposition under the 


tion. 


transfer shall fail, the ulterior disposition shall take effect 
upon the failure of the prior disposition, although the failure 
may not have occurred in the manner contemplated by the 
transferor. 


But, where the intention of the parties to the transaction 
is that the ulterior disposition shall take effect only in the 
event of the prior disposition failing in a particular manner, 
the ulterior disposition shall not take effect unless the prior 
disposition fails in that manner. 

Illustrations. 

(a) A tansfers Rs. 500 to B on condition that he shall e.xecute a 
certain lease within 3 montlis after A’s deatli, and if he should neglect 
to do so, to C , B dies in A’s life-time. Tlie disposition in favour of C 
takes effect. 

(b) A transfers property to his wife; but, in case she should die 
in his life-time, transfers to B that which he had transferred to her. 
A and his wife perish together under circumstances whicli make it 
impossible to prove that she died before him. The disposition in 
favour of B does not take effect. 

Compare sections 129 and 130, Indian Succession Act, 1925. Tlie 
illustration (b) has been taken from Underwood v. Wing, 4 DeG. M. 
& G. 633. 

Tlie rule in this section applies both to moveable and immoveable 
properties — Evastoff v. Austin, 19 Beav. 591 ; Jiill v. Jacobs, 3 Ch. D. 703. 

Scope The failure contemplated by this section is the failure of 
a valid gift. Wlien the gift is ab initio void, the subsequent gifts must 
also fail as provided in sec. 16 — Ismail v. Umar, ,\.I.R. 1942 Bom. 155 
(158), 44 Bom. L.B. 256. 

.138. Acceleration ; — Tliis section enunciates ■ the doctrine of acce- 
leration. Thus, where there is a gift in remainder, e.vpectant on the 
termination of an estate for life, and the prior life estate becomes void, 
the gift does not fail but is accelerated — Adjudhia v. Rtikhman, 10 Cal. 
482 (P.C.). Wliere in a series of sucessive limitations, a praticular estate 
is void ab initio, the remainder, whicli is immediately expectant upon 
such estates, accelerates. Thus, where there was a gift to the testators 
daughter of real and personal estate “during her lifetime, and, after her 



[Sec. 27 


168 TRANSFER OF PROPERTY 


aecaase, .he prope^ "‘>1“ “JSS ^ 

Sliunt“rf”lS hevife attested the will, it was heU Aat the gift to fte 
Sen was accelerated and took effect .mmediately-W v. 

? Ch D 703 So also, where the prior estate is revoked by the donor 
Ld thus’ fail ’the remainder immediately expectant upon it accelerates- 
m V. Biddidph, L.R. 10 C.P. 701. 


Where there is a gift to a legatee, with a gift over to another if the 
legatee neglects to perform a condition, the gift over takes effect if 
the legatee nevei- comes into existence or dies before the testator or if 
llie gift to the legatee is itself void, so that the legatee is never able 
to perform the condition and tlius the prior disposition fails— Scotfer- 
wood V. Edge, 1 Salk. 229 ; Avelyn v. Ward, 1 Ves. 420 ; Re Greens 
Estate, 1 Dr. & S. 68. Where a testator made a gift to a son to be adop- 
ted by his widow, and, on the death of such adopted son without issue 
in the uddow’s lifetime, to his (testators) daughters, and the power of 
adoption given to the widow was invalid, held that the executory gift 
to the daughters took effect as the prior gift failed ab initio by reason 
of its object never coming into existence — Radha Prosad v. Rani Moiice, 
33 Cal. 947. A dewse \ras made by X to his child en ventre sa mere 
funder the misapprehension that his wife was encienfe) and if such cliild 
died before a certain age, dien a gift to another. When it was found 
that the wnfe was not enciente, tlie ulterior estate became accelerated 
and did not become void — ^Wtng v. Angrave, 8 H.L.C. 183 ; Hall o. Wtrr- 
ren, 9 H.L.C. 420 ; Jones v. Westcomb, 1 Eq. Cas, Abr. 245. 


An award of an arbitrator provided tliat the managersliip of certain 
endowed property should devolve on the next successor after it had 
been held by the previous one for 21 years. Tlie manager* who had been 
appointed for a term of 21 years died before the expiry of the full 
period. Held tlrat the effect of the failure of the prior interest was to 
accelerate the subsequent interest even though the failure did not take 
place in the precise manner laid down in the award. Tlie mtention of 
the arbitrator was clearly that the ulterior disposition was to take effect 
on the failure of die prior one, and not that the ulterior disposition 
was to be ineffectual unless the previous manager completed his full 
years-4)e6i Shankar v. Nand Kishore, A.I.R. 1932 Oudli 
, . ^ r ^ testator directed that if his pregnant wife should 

bring forth a son, his property should go to the son, and, if a daugh- 

iVin* 1 - of maintenance, and that if die son 

dip fpchfl^ ’ Rge, die property should go over to 

It S"''" birth 'to a daugliter, held 

the son SfenTn '"I of N took effect on failure of the gift to 

in the tenn^ precise manner expressed 

;; cal. 282, Uw- 

a mimr testator contemplated that if his son died 

before die two dauahters^'I^rAat™’ property 

order Iipch.^p -a did not take effect in that 

Ottlar the widow predeceased tlie son. did not reprive *e 
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daughters of the benefit of the legacy given to them — Diirga Frosad v. 
Raghumndan, 19 C.W.N. 439. 

Para 2 A Hindu will provided : “I give and bequeath tlie 
whole of the residuary estate to my grandson or grandsons who may 
be bom to my son K within ten years after my deatli : if there shall 
be no such grandson to be bom sis aforesaid, the whole of my residuarj^ 
estate is to be divided equally between my said grand daughters after 
tlie death of my said wife " There was a proviso that the distribution 
of the residuary estate among, die grand daughters should take place 
after the death of the testator’s wdfe, daughters-in-law and son. A 
grandson was bom within ten years of the testators death; held, 
that the bequest in favour of the grandson being a bequest to a person 
not in existence at the death of the testator was inv^d (as the law 
then stood ; now see Hindu Disposition of PrcpeilA' Act XV of 1916). 
But as the grandson was in existence, bequest in favoiur of the grand 
daughters could not take effect and there was complete intestac}^ 
Therefore, the grandson took the whole estate as heir-at-law — Official 
Assignee v. Vedavalli, A.I.R. 1926 Mad. 936, 51 M.L.J. 182, 97 I.C. 163. 

28. On a transfer of property an interest therein may be 
. •. created to accrue to any person with the 

tionai on happening or Condition superadded that in case a speci- 
not happening of specifi- fed Uncertain event shall happen such 
® ■ interest shall pass to another person, or 

that in case a specified uncertam event shall not happen 
such interest shall pass to another person. In each case 
the dispositions are subject to the rules contained in sections 
10, 12, 21, 22, 23, 24, 25 and 27. 

Du's secKon may be compared with sec. 131, Indian Succession 
Act, 1925, from which the follo'ving Illustrations may be quoted : — 

"'Illustration (i) : — A sum of money is bequeathed to A, to be paid 
to liim at the age of 18, if he shall die before he attains Aat age, to 
B. A takes a vested interest in the legacy, subject to be divested and 
to go to B, in case A shall die under 18.” 

“Illustration (ii) : — A sum of money is bequeathed to A for life, 
and after his deatli to B, but if B shall then be dead leaving a 
son, such son is to stand in the place of B. B takes a vested interest 
in the legacy subject to be divested if he dies lea\'ing a son during 
A’s life-time.” 

138A. Scope ; — Tlie distinction between a repugnant provision 
and a defeasance pro\'ision is sometimes subtle, but £he general 
principle of law is that where the intention of the transferor 
is to maintain tlie absolute estate donfen-ed on the transferee, 
but he simply adds some restrictions in derogation of the incidents 
of such absolute ownership, such restrictive clauses would be 
repugnant to the absolute estate and tlierefore void. But where die 
grant of an absolute estate is expressly or impliedly made subject to 
defeasance on the happening of a contingency and where the effect of 
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such defeasance would not be a violation of any rule of the original 
SUCH cicicv. taken to be vahd 

'u d oprntue l-Iencc an absolute gift to a wife by the husband sub- 
i,d r, the comlL. ttat ft sh. dte witat issue, the property trtfuld 
other persous living at the date of gift, -s vahd » favour of a 
hiitl pe™,, on the fulfilment of the condition, -nie grtl over be,^ 
utlid anv disposition by the wife during her hfe would imt prevent the 
scstiiie ’of the nronerty or divest the third persons— Gamtdarqiu v. 
A.I.R im had. SO, 36 M.L.W. 733, 139 LC. 867. 


The direction in a will that my remaining moveable property shall 
he dealt with by my son G according as he may tliink fit, and when the 
sons of my son G shall attain the age of 21 years die same shall be 
di\ ided and duly received by G and his sons in equal shares . confers 
an absolute gift to G and the gift over is void—Amndrao v, Adminis- 
trafor-Ceneral, 20 Bom. 450. A Hindu testator appointed his wife as 
her c.vecutrix. A clause in the will vested in her whatever might remain 
after the payment of debts and expenses, absolutely and with complete 
poncr of alienation. Other clauses provided for the adoption of sons 
.and in case of there being no adopted son or no son or wife of the 
adopted .son at the time of the svidow’s death, the heir according to 
the Hindu Shastras who should be alive at the time, should get pro- 
perties which should remain after disposal by the widow. The follow- 
ing rules were laid down by Mookerjee, J. : — (fl) that tlie testator gave 
an absolute interest in his estate to his widow and the gift over of what 
might remain undisposed of by her was void ; (&) if an estate is given 
in temrs which confer an absolute estate to a named donee, and then 
further interests are given merely after or on the termination of tliat 
donee’s interest, and not in defeasance of it, his absolute interest is not 
cut down and the furdier interests fail; and (<?) when an absolute in- 
Icrcst has been given to the first taker followed by a gift over of M'hat 
may not be required by him, the gift over, though concluded in the 
must direct and precise words, is void for uncertainty — Suresh v. LalU, 
20JZ;.W, N. 463, .31 LC. 403, followed in Mohan Lai v. Niranjan, 3 Lab. 
1(5. See also Qooroo Das v. Sarat, 29 Cal. 699. A clause of defeasance 
111 order to be operative must contain express words or woi’ds of neces- 
^ ^ definite person — Amulya v. Kalidas, 


‘condition subsequent’. 

son's ^ ^ death of die donee without leaving a son or 

mav 9 M.L.A. 123. Thus, a father 

dition sunenddprWl j^^solutely to his daughter with a con- 

pmrrtt W ™le issue, (he 

m. Ill ^ (f«her)-i?ire Mor,i v. 

ef I => particular pHSOn or class 

(hiHi V. Moore, 14 “**‘''*hug a certain age— doe d. 

intln Bhacaii! v. Velalndhan 4 Cal. 304; ?ar- 

eiatjudban Gouindnn, A.I.R. 1957 Trav.-Co. 167. 
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(d) Change of religion — Seymour v, Vernon, 33 LJ. Ch. 690; Bid- 
didpii V. Lees, 28 L.J.Q.B. 211. 

29. An ulterior disposition of the kind contemplated by 
Fulfilment of condition the last preceding section cannot take 
subsequent. effect untess the condition is strictly 

fulfilled. 

Illustration, 

A transfers Rs. 500 to B, to be paid to him on liis attaining his 
majonty or marrying, with a proviso that, if B dies a minor or marries 
witliout CTs consent, the said Rs. 500 shall go to D. B marries when 
only 17 years of age, wthout C’s consent. The transfer- to D takes 
effect. 

Compare sec. 132 of the Indian Succession Act, 1925. 

140. Strictly fulfilled :-A condition subsequent must be strictly 
fulfilled, whereas a condition precedent is deemed to be fulfilled if it 
is substantially complied with (see sec. 26). Conditions subsequent tliat 
go in defeasance of a vested interest shall be taken strictly, for they 
are odious ; and hence it is that unless they are strictly fulfilled the 
ulterior disposition cannot take effect — Scott v. Tyler, 2 W. & T. L. C. 
146 (189) ; Egerton v. Brownlow, 4 H.L.C. 1 ; Clavering v. Ellison, 3 
Drew 451 ; E. Enasit v. E. K. Antony, A.I.R. 1969 Ker. 207. 

A condition subsequent vvlxich is impossible of performance is ignor- 
ed as non-existent, and does not defeat the vested interest — In re 
Brown's Will, 18 Ch. D. 61. Tlius, where there was a clause in a gift 
to the donor’s daughter that she should marry his nephew at or before 
she attained the age of 21, and tlie nephew died before she attained 
tliat age, it was held that the condition subsequent, having become 
impossible of performance by tbe act of God, must be ignored — ^Thomas 
V. Hewell, 1 Salk. 170; Graydon v. Hicks, 2 Atk. 16. (But the effect 
would be othenvise in tlie case of a condition precedent, see Note 133 
to sec. 25). 

Wliere only a portion of tlie condition is impossible, the non-per- 
formance of the imjiossible portion may be excused — Collett v. Collett, 
85 Beav. 312. 

So also, a breach of a condition subsequent on account of diuress 
does not result in forfeiture of the interest. Tlius, a testator directed 
tliat if any of the female members of his family should wilfully leave 
the family dwelling house and live in any other place they should forfeit 
their rights under the will. Tlie plaintiff, a widowed and minor dau^i- 
ter-in-law of the testator was taken away from tifie house by her mater- 
nal relations with the aid of thei police, and she resided ivith her motlier. 
Held that there was a plain case of duress on the girl, and the absence 
of the girl, although in contravention of the direction of die testator, 
ought not to be treated as working a forfeiture — Tincouri v. Krishna 
Bhahini, 20 Cal. 15. 


Prior disposition not 
affected by invalidity of 
ulterior disposition. 


30. If the ulterior disposition is not 
valid, the prior disposition is not affected 
by it. 
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Illustration. 

A transfers a farm to B for her life, and, if she does not desert her 
husband, to C. B is entitled to tlie farm during her hfe as if no con- 
dition has been inserted. 

Compare section 133 of the Indian Succession Act, 192.5. 

141. The principle of this section is that specific trusts or specific 
estates good in themselves are not invalidated by a subsequent illegal 
disposition of the residue or remainder— Krishnflrflmflni v. Anonda, 4 
B.L.R. O.C. 231 ; Tagore v. Tagore, 9 B.L.R. 377 (P.C.) ; KJje/fer v. 
Giniganaroin, 4 C,W.N. 671 (Footnote). 

For an application of the principle of this section, see the Privy 
Council decision in Narsing Rao Maliolalcshtni, A.I.R. 1928 P.C. 156, 
where “tlieir Lordships are of opinion that the prolusions in the unborn 
son’s favour amount to a condition subsequent and it is a well-settled 
principle of law, which has now been embodied in secs. 28 and 30, T. P. 
Act, 1882, that in such a case if the ulterior disposition is not ^’ah■d the 
prior disposition is not affected by it’.” — ^A.I.R. 1928 P.C. at pp. 161-62. 
See also Ring v. Hardwick, 2 Beav. -352 ,• Bai Dhan Laxmi v. Hariprasad, 
45 Bom. 1038 and Sfttjama Charan v. Sflrtfp Chand, 17 C.W.N. 39. 

31. Subject to provisions of section 12, on a transfer 
Condition that transfer of property an interest therein may be 
shall cease to have effect created with the condition superadded 

tain event happens or that it shall cease to cxist m case a 
does not happen. Specified Uncertain event shall happen, or 

in case a specified uncertain event shall not happen. 

Illustrations. 

(a) A transfers a farm to B for his life, with a proviso tliat, in case 
B cuts doAvn a certain wood, the transfer shall cease to liave anj" 
effect. B cuts down the wood. He loses his life-interest in die farm. 

(b) A transfers a farm to B, provided that, if B shall not go to 
England widiin three years after die date of transfer, his interest in 
die farm shall cease. B does not go to England wthin the term 
prescribed. His interest in the farm ceases. 


Compare sec. 134 of the Indian Succession Act, 1925. 

A defeasance In Indian law a gift over correspo- 

”r ^ e terms of dris section and is a condition superadded to a transfer 
that the interest should cease in case a specified uncertain 

«« defeasance the gift 

somp t operation, and there can be no defeasance unless 

coX^e wkch makes it impossible for the absolute title to 

mere fl? Cludb 67 (73). 

the devisee ° absolute interest with a condition that 

S the tSat^ ^“5ded in the house 
sLLma SSL f v. .Sosftoro, 22 C.L.J. 61; 

mM a Z iX 89. But where a testator 

his family dwelling houre^ hS theSa permanently in 

S , it the family dwelling house was never built 



Sec. 33] 


TRANSFER OF PROPERTY 173 


by the testator or his executors as contemplated in the will, the widow 
was entitled to the allowance if she lived elsewhere — Satish Chandra v. 
Sarat Sundari, 38 I.C. 103. 

l^ere a transfer deed provides that die property shall go to the 
transferee and pass to his heirs in the ordinary course of inheritance, 
a clause providing that in tlie event of the ti'ansferor’s return all the 
properties shall revert to him is legal and enforceable equally upon 
the transferee and his heirs — Venkataramma v. Aiyasami, A.I.R. 1923 
Mad. 67. But a condition divesting the interest of a devisee or a 
legatee, if he enters into the naval or military services of the country 
is void — Beard v. Hall, (1908) 1 Ch. 383. 

A Hindu testator devised some propertj' in favour of his wives 
but there was a direction that they should live in the house, and that 
any one acting contrary to the terms of the will should be deprived of 
her interest whidi should tliereupon devolve on the other heirs. The 
younger widow did not live in the house ; held tliat she forfeited her 
interest in the property, and the next reversionary heir was entitled 
to take under tlie gift over — Bhabotarini v. Pearylal, 24 Cal. 646. Even 
though the estate given be an absolute estate, a condition may be sup- 
eradded that the estate would be divested on the happening of a 
particular contingency. Such a condition is not invalid, either under 
the law in England or India — lAhmad Azim v. Shaft Jan, A.I.R. 1926 
Oudh 561 (574). 

A condition subsequent by way of defeasance, mentioned in tliis 
section, is in the nature of a penalty : consequently, the Court does 
not enforce it in every case. (Cf. Note 140 under sec. 29). The Court 
will generally pass a decree for damages for non-performance of the 
condition — Munshi Lai v. Ahmad Mirza, A.I.R. 1933 Oudli 291 (294), 
following Popham v. Bamfield, 23 E.R. 325, 

There is nothing, however, in this section, which merely declares 
that a limitation upon a condition subsequent is a lawful method of 
grant, to exclude the right of the Court to give rehef to the purchaser 
who; fails to make payment of the price or part thereof by the date agre- 
ed upon in the contract of sale — iDeoendra. v. Surendra, A.I.R, 1936 P.C. 
24. 


32. In order that a condition that an interest shall cease 
to exist may be valid, it is necessary, that 
the event to which it relates be one which 
' could legally constitute the condition of 

the creation of an interest. 


Tliis section may be compared with sec. 135 of the Indian Succession 
Act, 1925. For invalid conditions see sec, 25, 

33. Where, on a transfer of property, an interest therein 
is created subject to a condition that the 
person taking it shall perform a certain 
time being specified for act, but no time is Specified for the per- 
performance. formauce of the act, the condition is 
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broken when he renders impossible, permanently or for an 
indefinite period, the performance of the act. 

This -section may be compared wth sec. 136 of tlie Indian Succes- 
sion Act 192.5 from which the following illustrations may be cited 

‘llluMn (i) :-A bequest is made to A wrth a pro^so that unless 
1 fl,.. nrmv the legacy shall go over to B. A takes holy orders 

and^Sereby reiideS it impossible tliat he should fulfil the condition. B 
is entitled to receive die legacy.” 

“Illustration (ii) A bequest is made to A, with a proviso tliat it 
shall cease to have any effect if he does not many B’s daughter. A 
marries a stranger, and thereby indefinitely postpone.^ the fulfilment of 
the condition. Tlie bequest ceases to have effect”. 

Also compare sec. 34 of the Contract Act, 


34. Where an act is to be performed by a person either 
n. r - I as a condition to be fulfiled before an 
perfonnance of act, time interest created on a transier or property 
being specified. jg enjoyed by him, or as a condition on 

the non-fulfilment of which the interest is to pass from him 
to another person, and a time is specified for the performance 
of the act, if such performance within the specified time 
is prevented by the fraud of a person who would be directly 
benefited by non-fulfilment of the condition, such further 
time shall as against him be allowed for performing the 
act as shall be requisite to make up for the delay caused 
by such fraud." But if no time is specified for the perfor- 
mance of the act, then if its performance is by the fraud 
of a person interested in the non-fulfilment of the condition 
rendered impossible or indefinitely postponed, the condition 
shall as against him be deemed to have been fulfilled. 


Tlus section may be compared with sec. 137 of the Indian Suc- 
cession Act, %vith the exception that while the present section speaks of 
the fraud of a person “who would be directly benefited by the fulfilment 
or the condition there are no corresponding words in the Succession 


This section may also be compared witli sec. 18, Limitation Act. 

section is based on the broad principle 
relief is f advantage of Ins own wrong, and that 

should b? fiilfiU 4 ^ whose interest it is that the condition 

Society 1 v. Aberayron Mutual Insurance 

SLosrii^ hv S' performance Of a condition is rend- 

which Wid have been ^ person, equity considers that as done 

ed from taiJng ^ g-^ty of fraud is preclud- 

rule is based nn - - 6 H.L.C. 443. Tins 

this secKon has however^^^n Tire principle laid down in 

incomplete, for ’ it nresimnnc "'here the transaction is still 

Jomsef ji V.’ Kashinatfi, 26^Bom^ transfer for consideration— 
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Where a testator by his will directed that if any of the female mem- 
bers of his family eitlier from misuuderstaoding oj any other cause, 
should li\'e in any otlier than a holy place for more than three montlis 
except for ijilgrimage, they should forfeit tlieir rights under the will. 
A minor widowed daughter-in-law of the testator was removed from die 
house by her maternal relations and brother wth the aid of die 
police and she resided for more than three mondis widi her modier; 
held that as the girl itos not a free agent, her absence did not work a 
forfeiture. Mere minoritj' was, however, no e.vcuse — Tin Cowrie v. Kri- 
shna Bhabini, 20 Cal. 15. 

Fraud : — For delinition of fraud, see sec. 17, Contract Act. Fraud, 
like any other charge of a criminal oifence, whether made in cml or 
criminal proceedings, must be established beyond reasonable doubt. 
A finding as to fraud cannot be based on suspicion and conjecture — 
Narayanan v. Official Assignee, A.I.R. 1941 P.C. 93, 196 I.C. 404 
(P.C.). 

Election. 

35. Where a person professes to transfer property which 
Election when ncce- he has DO ri^t to transfer, and as part of 
the same transaction confers any benefit on 
the owner of the property, such owner must elect either to 
confirm such transfer or to dissent from it ; and in the latter 
case he shall relinquish the benefit so conferred, and the bene- 
fit so reli^uished shall revert to the transferor or his represen- 
tative as if it had not been disposed of, 

subject nevertheless, 

Where the transfer is gratuitous, and the transferor has, 
before the election, died or otlierwise become incapable of 
making a fresh transfer, 

and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed trans- 
feree the amount or value of the property attempted to be 
transferred to him. 

Illustrations. 

The farm of Sultanpur is the proiJerty of C and worth Rs. 800. A 
by an instrument of gift professes to transfer it to B, giving by tlie 
same instrument Rs. 1,000 to C. C elects to retain the farm. He 
forfeits the gift of Rs. 1,000 

In the same case, A dies before the election. His representative 
must out of the Rs. 1,000 pay Rs. 800 to B. 

The rule in the first paragraph of the section applies wl^- 
ther the transferor does or does not believe that which he 
professes to transfer to be his own. 
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Aosrsoa taking no benefit directly under a transaction, 
but deSr^ to* “ ““““S'’ 

A person who in his one caMcity t^es a benefit under 
the transaction may in another dissent therefrom. 

Exceamn 10 the Iasi preceding four rules.— a parti- 
cular tenkt is expressed to be conferred on the owner of the 
nronertv which the transferor professes to transfer, and such 
tenifit 4 expressed to be in lieu of that prowrty. if such 
owner claim the property, he must rdinqnish the particular 
benefit, but he is not bound to relinquish any other benefit 
conferred upon him by the same transaction. 


Acceptance of the benefit by the person on whom it is 
conferred constitutes an election by him to confirm the trans- 
fer, if he is aware of his duty to elect and of those circumstan- 
ces which would influence the judgment of a reasonable man 
in making an election, or if he waives enquiry into the circum- 
stances. 


Such knowledge or waiver shall, in absence of evidence to 
the contrary, be presumed, if the person on whom the benefit 
has been conferred has enjoyed it for two years without doing 
any act to express dissent. 

Such knowledge or waiver may be inferred from any act 
of his which renders it impossible to place the persons interes- 
ted in the property professed to be transferred in the same 
condition as if such act had not been done. 


lUustration. 

A transfers to B an estate to which C is entitled, and as part of 
the same transaction gives C a coal-mine. C takes possession of tlie 
mine and exhausts it. He has thereby confirmed the transfer of tlie 
estate to B. 


within one year after the date of the trans- 
ler siCTify to the transferor or his represenatives his intention 
to confirm or to dissent from the transfer, the transferor or his 
representatives may, upon the expiration of that period, re- 

election ; and, if he does not comply 
^ requisition withm a reasonable time after he has re- 
transfer^*’ deemed to have elected to confirm the 

the election shall be postponed until 

?om^?lm authoriS'’ ” 

.he 
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145. Doctrine of Election : — ^Tlie prindi^le of election is this : He 

who accepts a benefit under a deed or will, must adopt the whole con- 
tents of tlie instrument conforming to all its provisions and renouncing 
eveiy right inconsistent \vith ihem—Streatfield v. Sireaffield^ 1 W. & 
T.L.C. 397 ; Williams on Executors, 11th Ed., Vol. 2, page 1182. If a 
testator gives property, by design or by mistake, whiqh is not in his 

power to give, and gives at the same time to the real owner of iti 

other property, such real owner cannot take both— Per James, V.C., in 
Wollaston v. King, 8 Eq. 165 (at p. 173). 

Tile foundation of the doctrine of election is that the person tak- 
ing a benefit under an instrument must also bear the burden — Codring- 
ton v. Lindsey, L.R. S Ch. 598 ; Pickersgill v. Rodger, 5 Ch, D. 163. 
A person cannot take under and against one and the same instanment — 
Dillon V. Parker, 1 Swan. 359. A legatee cannot take a legacy witliout 
submitting to the onerous condition of the will. Tlius, if his property 

(a house) has been wrongly deidsed to another and the testator has 

made a devise of a sum of money in his favour, then if he wishes to 
receive the legacy, he must acquiesce in tlie dence of his house to 
another. If, however, he chooses to retain tlie house, he is not entitled 
to the legacy under the will — ¥enkataratnayija v. Patchamma, 78 I.C. 
274, A.I.R. 1925 Mad. 164 (166). 

This section confines the doctrine of election to a case where a 
person professes to transfer jirpperty which he has no right to transfer 
and as part of the same transaction confers any benefit on the oivner of 
the iiropeity. In England, no case of election arises if the property 
which the testator professe.s to dispose of does not belong to the legatee. 
Tlie word ‘‘owner” is used in a very wide sense and includes persons 
who have vested or contingent rights and reversioners, and remote as 
well as immediate interest ,- but a chance of being elected is not an 
interest in property — Mohammad Ali v. Nisar Ali, A.I.R. 1928 Oudh 
67 (82), 109 I.C. 835. 

145A. Rule of election : — It is an essential condition for the appli- 
cation of tlie doctrine, that the person sought to be estopped or his 
predecessor-in-interest must have obtained possession of the property 
under the deed. It is also plain that the party estopped did not have 
or did not profess to have any title to the property other tlmn the title 
derived from the deed — Venkatarayadti v. Naraycina, (1941) 1 M.L.J. 
349, 1941 M.W.N. 208, A.I.R. 1941 Mad. 430 (431). 

146. Application of rule ; — ^Tlie doctrine of election is a rule of 
practice in equity — Spread v. Morgan, 11 H.L.C. 588 ; and being found- 
ed on the highest principle of equity, it applies equally to Hindus and 
to persons governed by other pereonal laws. The principle is not pecu- 
liar to English law alone but is common to all law and based on the 
rules of justice, and has therefore been often applied by their Lordsliips 
of the Privy Council to the consideration of Indian cases— 'Forbes y. 
Ameeroonissa, 10 M.I.A. 340 ; Shah Makhan Lai v. Baboo Kishen Singi, 
12 M,I.A. 186; see also Mangaldas v. Ranchoddas, 14 Bom. 438; Bat- 
Mamubai v. Dossa Morrarji, 15 Bom. 443 ; TribJwvandas v. Smith, 20 
Bom. 316 ; and Rajamaimar v. Venkata, 25 Mad. 361 in which the doc- 
trine has been held applicable to Hindus. 


23 
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Thnc D a Hmdu widow died makiog a will in respect of property 
which sh; h^d inherited from her husband; she bequeathed Rs. 2000 
i a legacy to the plaintiff and the immoveab e propm-ty to k. Both 
Se pkitM and K were the heirs of her husband. Tl,e pla.nhff sued 
for the legacy under die will us well as for half the immoveable property 
as heir Held that the plaintiff must be put to his election either to 
take die legacy under die will or half the property as lieir—Monguldos v. 
Ranchoddas, 14 Bom. 438. 


In the case of a surrender by a Hindu widow to her immediate 
reversioners, there is however no scope for application of tlie doctrine 
of election or estoppel ; for it does not amount to a conveyance by 
her of property to the surrenderees. Tlie fiction of ciwl death is as- 
sumed when such a surrender takes place and when the iwersioners 
come in, they come in their own right as heirs of the last owner and 
not as transferees from tlie wido^v. Hie principle is not displaced by 
a reasonable provision being made out of die estate for the mainten- 
ance of the \vida\v-^eiihataraijaudti v. Naraijana, supra. 


No question of election arises when one of the courses open to 
the person is not a legal or lawful one. If the result of electing one 
of the remedies is to put a person to the necessity of choosing a course 
which is opposed to law, this doctrine should not be invoked. It can- 
not be resorted to in order to cure an illegalltv — Sulahnan v, Kadeti 
A.I.R. 1953 Mad. 161, (1952) 2 M.LJ. 104. 

The doctrine of election applies to all kinds of property and per- 
sons. There is no distinction for die purposes of election, between 
personal estate and real estate, between specific and residuarj' lega- 
tees, or between legatees and the ne.xl-of-kin of an estate — per Jones, 
L.J., in Caojjer v. Cooper, L,R, 6 Ch. 15. 


It is applicable to moveable and iininoi'eable propeities alike— 
Cooper V, Cooper, L.R, 6 Ch. 15 (19). 

The doctrine is applicable as well 'to vested as to contingent in- 
rex'ersionaiy and remote as well as to the immediate inter- 
ests--W!/jo« V. Lord Townshend, 2 Ves. J. 693 (697). Hie fact that 

to the applicability of the 
A LR. 1968 Maf'Sf^’ v. S. Slianmugham Pillai, 

disputing the validity of a bequest does not 
Sion S eW testator has disposed of. no 

19 sTe lo S'’ '• Nath, 9 QL-J. 

30 Cal. 843 (P.C.). Where 
petty subject to thp die testator’s cliildren to render a pro- 

put to their election testator’s will, tiiey were not 

upon them by the will r/" property and the benefits conferred 
Parker v. Soilerfy, £. 

which ^he^Sf^inheriS from respect of property 

ct trom her husband. She bequeathed Rs. 2,000 
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as a legacy to tlie plaintiff and the immoveable property to K, tlie 
defendants father. Tliq plaintiff and K were the heirs of her hus- 
band. TJje plaintiff sued for the legacy under the will and for halfl 
tire immoveable property as heir; held, tiiat the plaintiff should be 
put to his election whether to take tire legacy under the ■will, or half 
tire property as heir of the testator’s husband — Mangcaldas v. Ranch- 
hoddas, 14 Bom. 438. See also Atchama v. Ramandha, 4 M.I.A. 1 
(103) and Wollaston v. King, L.R. S Eq. 165. For a case of ele.ction 
made by the Court for a child, see Blnnt v. Lack, 26 L.J. Ch. 148. 

Compensation : — .A testator by his will gave a sum of colonial 
stock to M and all his shares hr a company A to several persons ih 
varying proportions. Tlie gift to M failed, held, that the legat- 
ees of the shares of company A could not take the benefit of their 
legacies unthout compensating M in resirect of her legacy of the 
stock, and tlrat such compensation was a charge on their legacies in 
an amount equal to the value of tire stock at the death of .tire testator 
— Macfarlane v. Macartney, (1918) 1 Ch. 300. But see Cavendish v. 
Dacre, 31 Ch. D. 466, where under the circnimstances of the case it 
rvas held that the legatee was not bound to make any compensation. 

147. Donor’s intention to give property not Iris own : — In order 
to raise a case of election it is necessary tlrat the intention of tire 
testator to dispose of the property which is rrot his own horrid be 
clear — RancUffe v. Parkins, 6 Dow. 179. The doctrine of election does 
not apply where the testator has some present interest in the estate 
ch'sposed of by him, though it is not entirely his otvn. In such a case, 
unless there is an intention clearly manifested in the will or a neces- 
sary implication on his part to dispose of the whole of the estate in- 
cluding the interest of third persons, he will be presumed to dispose 
of that which he might lawfully dispose of and no more — Grissell v. 
Swinhoe, L.R. 7 Eq. 291 ; Wilkinson v. Dent, 6 Ch. 339. 

The intention must appear- orr the face of the will itself, for parol 
evidence will not be admissible for dre purpose of showing it— 
Stratton v. Best, 1 Ves. 185 ; Doe v. Chichester, 4 Dow. 65 ; Clemeni- 
son V. Gandy, 1 Keen. 309. 

148. “Same transaction” ; — No case for election arises where the 
two gifts are not made in the same ti-ansaction. Thus, a Hindu widow 
made a gift in excess of her powers and subsequently left a will in the 
followihg terms : “^Excluding Jthe properties whi’ch I have .already* 
given away, I will make the following disposition". Held that the 
plaintiff taking under tlie will of the wdow is not precluded from 
disputing the prior gift. A person accepting a benefit imder a will is 
not precluded by the doctrine of election from disputing some sepa- 
rate transaction in which the testator was engaged long before his 
death and which is not the subject of the will at all — 'Ramayyar v. 
Mchalakshmi, 42 M.L.J. 583, A.I.R. 1922 Mad. 357 (358), 64 I.C. 481. 

149. Different nature of the two properties is no bar to election 
A, who was managing the properties inherited by the dm^ter of 
deceased broflier, died leaving a will whereby he bequeathed a poraon 
of these properties to B, and a sum of Rs. 800 to his ruece. In a 



[ Sec. 35 


180 TRANSFER OF PROPERTY 


1 tliP niece to recover tire properties inherited by her 

S B a“d also fte lega<y of Bs MO, heli that tt.e 

Strine of election applied, notwithstanding tliat the niece would get 
an absolute right in the sum bequeathed to her, wlule B irould take 
only her life interest in the properties bequeathed to hmy-Ammah v. 
PoLmmal, 36 M.L.J. 507, 49 I.C 527. \%ere there were tivo nuptial 
settlements of even date, one of realty and the other of personahty, they 
were one settlement for tlie purpose of election by a person whose pro- 
perty was affected by one and who claimed a benefit under the other; 
Ae circumstance that the property so affected was a remainder in tail 
which the settlor might have barred, was unsuccessfully relied upon in 
favour of a contrary view— iBflcon v. Cosby, 4 DeG. & S, 261. 


150. The benefit shall revert to the transferor If the transferee 
does not take according to the instrument, he must lelinquish the 
benefit conferred upon liim, and the benefit so relinquished shall revert 
to the transferor on the principle that it is impossible to ascertain what 
the testator would have done, if he were aware of the defect in his 
instrument. And the Court cannot s]jeculate what would have been 
the transferor's intention under llie circumstances — Whistler v. Web- 
ster, 2 Ves. 370 ; In re Brookshank, 34 Ch, D. 163. But the disappoint- 
ed donee is entitled to take out of the benefit the \'ahie of the property 
attempted to be transferred to him. 


Tliere is a distinction between the English and die Indian Law as 
to the disposal of the balance after satisfying the disappointed donee. 
Under the English Law the balance goes to the refractor)' donee ; where- 
as under the Indian law the balance goes lo die transferor or his 
representatives. Thus, in the first illustration to this section, if C 
elects to retain the farm of Sultanpur, he forfeits the gift of Rs. 1,000, 
but B is entitled to get Rs. 800, the value of the property attempted 
to be tiansferred to him. The remaining Rs. 200 will go, according 
to Indian Law, to A or his representatives ; but according to English 
Law, it will go to C. See Dillon v. Parker, 1 Swan. 394. Under die 
nglisli Law, the refractory donee by electing against the instrument 
oes not incur a forfertvre of the whole benefit conferred on him, but 
K merely bound to make compensation out of it to the disaiipointed 
ans eree, and after making compensation, fakes the balance himself. 

forfeiture is the principle on 
do^ne of election proceeds, under die English law. Willi- 
ams on Executors, (lldi Edn.), VoL IL pp, 1188, 1189. 

Law^^tha^£^^^ difference betiveen the Enghsh and the Indian 
and rclinouislipc according to the instrument 

to the transfernr n betiefit under the Indian Law reverts 

paid to the disannn- and the compensation to be 

his representative^ iff is a charge upon the transferor or 

by the donee does not English Law, the benefit relinquished 

hands of the donee cnvZl ^^“sferor but remains in the 

disappointed transferee- irntb* “ compensation to the 

to the disappointed ti-aneff ^'^Ofds, the compensation to be given 
See Pickersgill v. Rodgerf SCh D refractory donee. 
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151. Clause (2) : — “Whether the transferor does or does not 
believe ’ : ^Tlie transferor s belief is immaterial. It is not necessary to 
prove that tlie transferor was aware that Ihe subject of disposition was 
not his o\TO Coviits v. Acworth, 9 Eq. 519. The obligation of making 
an election will be equally imposed on the transferee, although the 
transferor proceeded on an erroneous supposition that both the sub- 
jects of transfer were absolutely at his own disposal. Williams on 
Executors, Vol. II, p. 1182. The Court will not speculate on what the 
transferor would have done if he had known that the property was 
not his — WhisUer v. Webster, 2 Ves. 367. 

Clause (3) : — ^Person taking beneht indirectly need not elect : — 
No case of election arises when a benefit is given indirectly. For a 
devisee or donee who claims derivatively through another does not 
take under the deed, and is not botmd by the equity attaching there- 
to. Thus, "the lands of Sultanpnr are settled u]30ir C for life, and after 
his death upon D, his only child. A bequeaths the lands of SultanpurtoB 
and Rs. 1,000 to C. C dies intestate shortly after the testator, and 
without having made any electioir. D takes out administration to C, 
and as administrator elects on behalf of C’s estate to take under the 
will. In that cajracity he receives die legacy of Rs. 1,000 and accounts 
to B for the rents of the lands of Sultaniiur which accrued after the 
deadi of the testator, and before the death of C. In his individual char- 
acter he retains the lands of Sultanpnr -in opposition to the will” — 
Illustrafion to sec. 1S4, the Indian Succession Act, 1925. 

152. Clause (4) ; — Person acting in different capacities : — Com-i 
pare sec. 185 of the Indian Succession Act : — ^“A jjerson who in his in- 
dividual capacity takesi a benefit under the will, may in another character 
elect to take in oiiposition to the will.” 

“Illustration. — ^Tlie estate of Sultanpnr is settled upon A for life, 
and after his death upon B. A leaves the estate of Sultanpnr to D, 
and Rs. 2,000 to B, and Rs. 1,000 to C. who is B’s only child. B dies 
intestate shortly after the testator without having made an election. 
C takes out administration to B and, as administrator elects to keep 
the estate of Sultanpur in opposition to the wiU, and to relinquish the 
legacy of Rs. 2,000. C may do tliis and yet claim his legacy of 
Rs. 1,000 under the will.” 

Wliere a person takes a benefit in a capacity different from that in 
which .he asserts his rights, no question of election can arise merely 
because owu’ng to certain circumstances the two capacities have tempo- 
rarily merged in him — Deputy Commissioner v. Ram Sarup, 20 O.C. 
243, 42 I.C. 18. 

A testator being entitled under a settlement, subject to a life- 
interest, to a moiety of a fund by will, after reciting erroneously that 
he was under the settlement "subject to the .trusts therein contained 
entitled to the whole, purported to bequeath the whole and to give 
one moiety to tlie husband of the lady who was really entitled under 
the settlement to a moiety of the fund : held, that the husband, who 
had become his wn'fe’s administrator, w^as not bound to elect between 
the legacy and his wife's moiety — ’Crlssell v. Swinhoe, L.R. 7 Eq. 
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291. -is to OTdte not bound to deni, see Kidney v. Cmnsmeber, 
12 \'es. 136. 

1 ST Exceotion :~Siw/t benefit is expressed to be in lieu of that 

irfss.—mere a Hindu testator in bequeatlnng all his property, 
property • ^ ^ f brother’s widow, but made a suit- 

te mainlenance. and d.e ™don- at tot ™ed for 
f d ibLed the allowance for maintenance bu subsequently sued 
for her shJire in her husbands property that the second suit 

would be precluded ivitli regsird to the doctrine of election as the 
Nrtdow must have knoivn that the maintenance was provided for m 
lieu of her husband’s property— Pfomoda Dasi v. Lakht ZVflram, 12 

Cal. 60. 

154. Clause (5) Acceptance of the benefit amounts to election : 
—Acceptance of the benefit by the donee amounts to election. But in 
order to presume an election from the acts or conduct of any person, 
he must be shown (/) to have been a^vare of his right to elect, (if) to 
haie intended to e-vercise such right, and (Hi) to have had full know- 
ledge of such matters as the value of the different properties and his 
own rights in respect of them, unless he has waived the inquiry which 
would have resulted in such knowledge. Shepherd and Brown, rtli 
Edn., p. 110; Briscoe i’. Briscoe, 1 Jo. & Lat. 334; Wilson v. Thorn- 
hunj, L-R. 10 Ch. 239. IVorthingfOn v. Wiginton, 20 Beav. 67 ; Dillon 
V. Barker, 1 Swanst. 359. Hence it follows that if a person acts through 
ignorance or mistake, the doctrine gives way. Tlius, a holder of a 
mere life-estate granted a peipetual lease (which he had no right to 
grant), and the reversioner (plaintifli} accepted rent from the lessee for 
three years after the lessors death. Held under sec. 35 that the mere 
acceptance of rent by the iilaintiff did not constitute an election by 
him to confirm the lease, when there was nothing to show that he \vas 
aw'are of the circumstances under which tlie lease was granted or of 
the terms on which it was held by the person paying the rent. There 
can be no election when the person receiving the rent is not aware of 
lis dutj’^ to elect or of the fact that a perpetual lease had been granted 
b\ the intermediate holder, which it was in his power to repudiate 
or confirm. Under these circumstances, the acceptance of rent even 
T- operate as an estoppel or waiver by tlie 

plaintiff of his nght to avoid die lease-JGopi Koeri v. Raj Roop, 78 

r 1 (192). But see Madhu Sudan v. Rooke, 

where a wdow in possession of her mdow's estate 

rtoner f ™ suit brought by the rever- 

PriiT Council tW ti aside the grant it was held by die 

as he had accepted rent. 

get LrtS benefits^rd 4e t V^rdana^hin widow was to 

to her and she ir.nl- , • ^ contained terms disadvantageous 

-ill it Ss held tat 

in the absence of evidence dia” the^^fi ‘^^^‘^'’^“^'‘geous terms 

--/nduba/a V. 1 to her 

’ Gal. 724, 41 C,L.J. 258, 87 I.C. 
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1/8; Irigima v. Radliatuni, 37 C.L.J. 20; Sopwith v. Maushan, 30 
Beav. 235. 

Ah election made under a misconception of the e.\tent of tlie 
claims on the fund elected, may be revoked — Kidney v. Cousstnaker, 
17 Ves. 136 ; Worthington v. Wiginion, (supra) ; Tribhovandas v. 
Smith, 20 Bom. 316. 

155. Clause (6) ; — ^Two years’ enjoyment : — Acceptance of a bene- 
fit may be presumed from two years’ enjoj'ment of the benefit. Tluis, 
where a donee on her mother's deatli entered on the land and from that 
time contiiiued in possession for two years, received the rents, ma'de 
no application to the trustees to sell nor brought a bill against them to 
sell, thougli she had a right to apply to them to sell and as cestui qve 
trust might have contracted for selling, held that such action raised a 
presumption of acceptance — Crabtree o. Bramble. 3 Atk. 680. But, if a 
person acts in ignorance of his right, no presumption will be made in 
favour of acceptance even though the possession be for 2 years or more. 
Tlius, where a person on whom a benefit has been conferred had been 
in recei^Dt of the same for 16 years, being ignorant of his right to elect, 
held that he was not estopped from acting the other way — Soptvilh 
Monghan, 30 Beav. 235. 

If one or both of die two properties are rei’ersionarj', the period of 
two years \\'ill not begin to run before both fall into possession, for until 
then thej' cannot be enjoyed — Padbiiry v. Clark, 2 Mac. & G. 298. 

Clause (7) : — ^Election when parties cannot be placed the status quo 
Election rvill be presumed when the donee has acted in respect of the 
propertj' gifted to him in such a manner as to make it impossible for 
him to return it to the tine owner in the same position in which it has 
remained before. See the illusb'ation. This is based on the principle 
of English law that a contract cannot be avoided where it has become 
impossible for the parties to be placed in the same position as if it 
never had been made — Shephard and Brown, 7th Edn., p. 110. 

156. Clause (8) ; — ^Timc for election : — 'The Indian law specifies 
a time ivithin which an election must be made. In England, no such 
time is fixed by law, but if a time is limited by the instrument itself, 
the donee must elect within that period, and if he lails to do so he ivill 
be deemed to have renounced the benefit under the instrument — Dillon 
V. Parker, 1 Swan. 385. 

157. Clause (9) Disability Tlie last para, of tliis section cor- 
responds to section 190 of the Indian Succession Act, 1925. 

In tlie case of a minor the period of election will be postponed 
during the minority, 'T.inless the minor is represented by a qualified 
guardian, in which case he can elect. 

Wliere a minor member of the mortgagee family is not a party to the 
deed of mortgage ci'eating a usufructuaiy mortgage but enjoys the mort- 
gaged properties along with tlie adult members of the family for forty 
years, he must be deemed to have affirmed the mortgage and tlie mort- 
gagor can redeem his, that is, the minor’s share in the mortgage Beepa- 
thuma v. Velasari Shankaranarayana, A.I.B. 1965 S.C. 241. 
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Apportionment. 

36 In. the absence of a contract or local usage to the 
contrary, all rents, annuities, pension, divi- 
Apportionnitait of pe- ^nd Other periodical payments in the 
nature of income shall, upon the transfer 
person entitled. interest of the persoD entitled to re- 

ceive such payments, be deemed, as between the transferor 
and the transferee, to accrue due from day to day, and to be 
apportionable accordingly, but to be payable on the days app- 
ointed for the payment thereof. 

This section may be compared with secs. 338-40 of the Indian Suc- 
cession Act, 1925. The EngUsh law on the subject is embodied in the 
Apportionment Act of 1870 (33 & 34 Viet,, c. 34), 

158. Scope of section Tins section is applicable only as between 
the transferor and the transferee of the benefit of the payment, and not 
as between the person liable for and the person entitled to the payment 
— Rangappaya v. Shtva, A.I.R. 1933 Mad. 699 (700). Thus, this section 
has no application as between landlord and tenant — Jankt Bui v. Baija- 
bai, 16 C.P.L.B. 55. Therefore, if a landlord dispossesse.s his tenant in 
tlie middle of the year-, he does not thereby in all cases forfeit his right 
to rents which have already accrued due. Whetlier he does or not must 
depend upon the circumstances, e.g., if it be an agricultural tenure, the 
question would be whether tire raiyat has enjoyed all the year’s profit 
or has been prevented from enjoying any by the landlord’s act of inter- 
ference— tBwnsee Diitir V. Bheem Lai, M W.R, 219. 

Again, the apportionment which this section contemplates is one 
following upon the transfer of the interest of the person entitled to rec- 
eive the rent and not upon the transfer of the interest of the person 
bound to pay it—Safyendra v. Mkantha, 21 Cal. 3SS (386). 

This section applies only in the absence of a contract to the cont- 
rary, Where tiie contract shows that the whole rent for the year acc- 
mes on a fixed date in the year, it cannot be said that the rent accrues 
ir^ day to day ; consequendy, it is a contract to the contrarj' of 
what is enacted in this section which cannot apply to the case — 
bubbaraju v. Seetharamaraju, 39 Mad. 283 (287), 28 I.C. 232. But 
the Allahabad High Court holds tiiat sec. 36 applies even though 
un er a special custom the rents or profits become due on a particu- 
iar day ot the year and not from day to day, because section 36 speaks 

profits. does not alfect the date 
hpW c tenants. Tliat- date remains as of 

tSei f expressly lay.s down that on a transfer of an in- 

accnip ^ ^ betwecn the tonsferor and the ti-ansferee 

be natrahle nu%h° apportionable accordingly but shall 

V Aff V^Ument thercof-Lala 

W A.I.R. 1922 All. 275. "Supiose, a 

in the absenfp nf a ^ ^ ^ May. Tlie seller would, 

9 days and the vp contrary, be entitled to the rent of 

days, and &e vendee to the rent of 22 days. But tire tenant holds 
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under a montlily contract, and lie cannot be made to pay die rent of 
9 days to die seller on die lOdi of May. He \vill pay the rent as usual 
on the 1st of June. But he ivill pay in the proportion indicated’’ — 
Mukheiji’s Law of Transfer of Property, 2nd Edn., p. 48. 

Moreover, this section is confined to transfers by act of parties, 
and does not apply to transfers by operation of law, e.g., execution sales 
—Satyendra v. Nilkantha, 21 CaL 383 (386); Subbarajti v. Seetharama- 
rajii, 39 Mad. 283 (286). This section does not e\’en apply to transfers 
by operation of customary law. Thus, where according to custom the 
eldest son having succeeded to the Raj estate, die second son (plaintifF) 
became hikiin entided to certain customary property, and claimed 
I’efund of rent for 55 days up to the end of fasli year from die first 
defendant who as mortgagee in possession of certain moiizas held 
under the plaintiff’s predecessor had personally collected from the ten- 
ants of die mouzas the entire rent for the fasir. year, held tiiat haidng 
regard to sec. 2 (which prohibits die Transfer of Propertj'’ Act from 
applying to transfers by operation of law), this section did not apply 
to the case, and that die claim was not maintainable — Mathewson v. 
Shyam Simdar, 33 Cal. 786. But in Madras the principle of this sec- 
tion (though not the section itself) has been applied to a transfer by 
execution sale, on the ground of equity and goood conscience — Lakshmi- 
naranappa v. Melofhraman, 26 Mad. 540. In diis case, certain lands 
had been leased out at yearly rent, payable in two half-year!}' instal- 
ments, by the pereon having a life-interest therein. Hie interest of die 
lessor in the lands was sold in execution of a decree, and purchased 
by the plaintiff at Court sale. Hie lessor died on the 26tii of die mondi 
ai the end of which the first half-yearly rent was payable. The plaintiff 
now sued to recover as much of die rent as was due up to the date 
of the death of the lessor. Held diat he was entided to recover. In 
other Madras cases also it has been held that as this section embodies 
a rule of justice, equity and good conscience it should be applied in 
cases of apportionment of rent betiveen the original lessor and the pur- 
chaser of his interest in execution at a Court sale — Rangiyah Chetty v. 
Vajravelu, 41 Mad. 370, 33 M.L.J. 618, 43 I.C. 78 ; Sendatilaka v. Sangili, 
A.I.R. 1937 Mad. 195. In an Allahabad case, the principle of this sec- 
tion has been applied to die case of a suit for profits brought by a 
co-sharer against the lambardar; and it has been held diat die date 
fixed for the pa>Tnent of the profits does not imply diat die right to a 
share in the income does not vest till the arrival of the date, but the 
profits accrue from day to day and become vested in the co-sharers, 
aldiough the time of payment is postponed for the sake of convenience 
till the date fixed — Mohammad Abdul Jalil v. Mohammad Abdiis Salam, 
A.I.R. 1932 All. 178 (181). Recendy, die Calcutta High Court has also held 
that having regard to sec. 2 (d) though this section in its terms does not 
apply to a case of apportionment of rents collected by the succes- 
sor of an impartible estate as between him and the heir of the last 
holder, it should be applied in such a case as die section embodies a 
rule of equity. And the higlier doctrine of equity which is the founda- 
tion of Lord Hardwick’s dictum in Paget v. Gee, [ (1873) Amb. 138 ], 
should be applied to a case not between persons standing in die relation 
of lessor and lessee or persons bound by covenants relating to pajmient 


24 
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. j • Section 2 (d) does not accept the appUcatiovi 

^ G.O., ,j.. u. 

rratjagkumari, A.I.R. 1985 Cal. 39 ( )• 

SSonedlomdaytoday as between the lessor and the pnr^aser o! 
lil right in execution in the course of a year of the lease— Daord v. 
RaugLju, A.LR. 1944 Mad. 568, (1944) 2 M.L.J. ol. 

Apportionment :-nThe expression ‘apportionment’ is used in two 

5g„5gs (1) to denote distribution of a common fund among the several 

claimants • and (2) to denote the contribution made by several persons 
having distinct rights to discharge a common burden— Story's Equity 
Jurisprudence (2nd Edn.), p. 305. It is in the first sense that the word 
is used in this section. 

159. Rents Under this section, in the absence of a contract or 
local usage to the contrary, all rents shall, upon the transfer of the inter- 
est of tile person entitled to collect them, be deemed as between the 
transferor and transferee to accrue due from day to day, and to be 
apportionable accordingly tliough they are payable on the days appoint- 
ed for the payment thereof. Thus, where a transfer of propertj' took 
place on the ^th Falgoon 1822, tlie transferee would be entitled to the 
rents accruing a/ter, and not before, that date, although the rents from 
Magh to 24tir Falgoon, being included in the Chait Kisf, would be pay- 
able in Chait. The Chaii Kist must be deemed to accrue from day to 
day and to be apportionable accordingly — Aparna Devi v. Shim 
Prasad, 3 Pat. 367 (871). Similarly, where the plaintiff purchased the 
property on the 20th February 1919, and the question arose as to who 
should get the Rabi rent falling due on tlie 1st May, 1919, held that 
the riglits of die transferor and the transferee should be determined on 
the basis of the total Rabi rent and the number of days in tlie Rabi 
season, the transferor being given credit for a proportion of die Rabi 
rent based on die number of days which fell within die period of his 
possession, and die transferee being credited with a share of the 
Rabi rent based on die number of days between die date of his pur- 
chase and die date on which the Rabi rent fell due— Nond Kishore v. 

am anip, A.I.R. 1927 All. 569. Hie Rangoon High Court has 
expressed an opinion that agricultural rents are not apportionable, for 

fin ^ ^ j crops are reaped and 

of hence tiiere can be no question 

W efS for ''• S 803, A.LR. 1928 

by prlvate*^^e'thrk3rR*^^^°”^j certain agricultural land 

thne Se ll rent at the 

intention is not expressed o?S “ different 

be en tided to thefents and ™plied, the transferor would 

a.s stilled dearly in s 55 (4) fai accruing before the transfer 

y in s. 55 (4) (a) and the transferee would be entitled 
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to tlie rents and profits accniing after the tiansfer as stated in secs. 8 and 
55 (6) (a). Such rents and profits should be apportioned under sec. 36 
which applies to agiicultural rents. Even if it does not Rpply in 
terns, the nrle wiU apply as a rule of justice, equity and good con- 
science. Hence petitioner in this case was only entitled to one month's 
rent which alojie accrued after the transfer — Pomigfivatiom v. Sttbra- 
mamja, A.I.R. 1951 Mad. 601. 

Tlie Receiver appointed in a mortgage ' suit leased the property and 
tlie lessee was in possession. Tlie property was sold in execution of the 
decree on lS-12-1941. Under the teims of the lease granted by the 
Receiver rent was payable on 31-12-1941. Tlie auction purchaser 
claimed a right to receive the entire rent as it was payable on a 
date subsequent to the purchase. Tlie tiial Coiut apportioned the 
rent as between the auction-purchaser and the Receiver representing 
the estate : Held tliat the tiial Court was right — David v. Rangarafu, 
A.I.R. 1944 Mad. 568. 

An assignee of a lease from a lessee can claim as against the lessor 
an apjiortionment of rent accruing due after the date of the assignment 
to him according to the period before and after the assignment, and 
the rent can be deemed accruing finni day to day as between him and 
the lessor — Kimhisou v. MulloVt, 38 Mad. 86 (89). 

Wiere an assignee from a tenant of his interest subsequently gets 
an assignment of the interest of the landlord, the assignor of the land- 
lord’s interest is entitled to the rents accrued up to the date of the 
assignment, from tlie assignee, on the principle of this section — Bikram 
Kumar v. Mahit Krishna, 64 I.C. 178 (Cal.), 

An apportionment of rent due in respect of several villages should 
not be on the basis of the assets of the different villages at die time 
of the creation of the original tenure, but on die basis of die present 
assets of Uie different portions of die tenure wliich by division have 
passed into different hands — Hari Kishan v. Tiliikdhari, 7 C.W.N. 453 
(454). 

Hie provisions as to apportionment do not apply to disputes as to 
lent of land between an auction-purchaser and the original landlord by 
reason of the saving clause (d) of sec. 2 — U Kyoto v. Ah Doe, A.I.R. 
1924 Rang. 365. 

One of the joint landlords camiot, as a matter of right, claim from 
the tenants what he estimated to be his proportionate share of the rent, 
before the rent was actually apportioned — Satyesh v. Jillar Rahaman, 27 
•C.L.J. 438 ; Reshwa Prasad v. Mathura Kuar, A.I.R. 1922 Pat. 608. This 
section has no application to cases of partition— iMammfld Kunhi v. 
Jbrayani Haji, A.I.R. 1959 Ker. 208. 

159A. Royalty Where a contract states that loyalty at a knoivii 
rate is to be payable on coal, in the absence of any direction as to 
when it is payable, the Court is bound to hold that it becomes payable 
within a reasonable time of its extraction — Byomkesh v. Madhabji, A.I.E_. 
1940 Pat. 609, 21 P.L.T. 442, 188 I.C. 411. Royalty cannot be regarded 
as due at the end of some given period, as it is difficult to treat roya ty 
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*1 arr,P fontine as rent, because the amount cannot possibly be 
Ja of coal have been weighed »d oheot 

S etc Three months have been beld to be a reasonable time-Zb,d. 

icn nividends : — ^According to the definition given in the Eng- 
lisl. ipportiomnenl Act, 18T0 (33 & 34 Viet o 35), the word dividend’ 
indndK all payments made by the name of dividend, bonus, or other- 
%vise out of the revenue of trading or other public companies, divi- 
sible between all or any of the members of such respective companies, 
whether such payments shall be usually made or declaied at any fixed 
time or oflierwise j but this does not include payment in the nature of a 
return or reimbursement of capital. Such payments would be excluded 
by this section also, because they are not “periodical payments in the 
nature of income.” Tlie moneys distributed as interim dividend have 
been held to be not apportionable under the Act — Joioitt v. Keeling, 
(1922) 2 Ch. 442. 

A share of profits is properly called a dii'idend when declared in 
respect of shares taken in a trading concern— J« re Cox's Trusts, 9 Ch. 
D. 159 (163). 

Tlie term ‘dividend’ includes occasional bonuses or suqilus profits 
of shareholdcrs—Cflfj- v. Griffith, 12 Cli. D. 655. Dividends out of profits 
from time to time declared by a commercial company are apportionable — 
Hartley v. Allen, 27 L.J. Ch. 621. 

161. Other periodical payments ; — The expression “other periodi- 
cal payments” can only refer to piayments ejusdem generis with rents, 
amuiities, pensions and dividends — Gobind Roo \\ Rhagirathi, 14 
C.P.L.R. 84. They must be payments which are made iDeriodically, 
recumng at fixed times not at variable periods, nor in the exercise of 
the discretion of one or more individuals, but from some antecedent 
obligation ; and further, drey must be in ihe nature of income, that is, 
coming in from some kind of investment— /ones v. Ogle, L.R. 8 Ch. 192, 
been held that the profits of a private partnershij) regu- 
laed by a deed under wliich the accounts are made uj) in January 
0 year and the profits are divisible among the partners by four 
instalments, are not periodical payments in the nature of an income, 
pa>Tnents of a different nature, in as much as those 
\ accrue after the adjustment of the account, and cannot be 
p esumed to be made from day to datj—Jones v. Ogle, 42 L.J. Qi. 334. 

able^i^dm°mn ^ ^'ihage are not apportion- 

ous reason whv section. Tliere is one very obvi- 

the vear mieht^lim^ Profits cannot be apportioned. The accounts for 
to contribute and ac ^ which each co-sharer would be liable 

a co-sharer \kio In'rl loss could be recovered from 

tural vear tlie resiilt before the end of the agricul- 

would' contravene the maxfm S nile of apportionment directly 

also to sustain the burden-Coh/n/R^^'” V'® ^^d^'antage ought 

(86). ^obmd Rao v. Rhagirathi, 14 C.P.L.R. 84 


P s of a newspaper bequeathed to trustees upon trust are 
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neither rents, annuities, dividends or other periodical payments with- 
in tlie meaning of the English Apportionment Act, 1870— In re Cox’s 
Trusts,, 9^ Ch. D. 159. Under a deed of settlement executed in 1913 
tlie question arose whether income derived from rents and shares was 
apportionable! de die in diem, (1) between the estate of the deceased sett- 
lor (who had retained a life-interest) and pei'sons beneficially entitled 
for a period of thirteen months after his death and (2) between those 
persons and persons beneficially entitled after that period : held that 
the income was not so apportionable since an intention to tliat effect 
was not expressed clearly and unambiguously in the deed — Pherozshaw 
V. Bai Goolbai, 50 I.A. 276. 

VWierever tliere are periodical payments accruing when the event 
calling for apportionment occurs, the Act is at once brought into opera- 
tion and must be applied and when, subsequently, the accuring pay- 
ments become due and payable, they must be distributed in accordance 
with tlie Act— iMtiirhead v. Hill, (1916) 2 Ch. 181. 

162. Accrue from day to day : — Tlie general principle of appor- 
tionment which is one of equity is that all rents, annuity, dividends and 
other periodical payments in the nature of income shall be deemed to 
acciTie from day to day— ,Md. Askkar v. Md. Abdul, A.I.R. 1927 Oudli 
605, 101 I.C. 91. In Bengal rent is not ordinarily regarded as accruing 
from day to day but as falling due at stated periods according to the 
contract of the tenancy, or, in the absence of such contract, according 
to tlie general law as laid down in sec. 53 of tlie Bengal Tenancy Act 
— Satyendra Nath v. Nilkantha, 21 Cal. 383 (385) ; Satya Bhupal v. Raj- 
nandini, A.I.R. 1924 Cal. 1069. 

In Madras, it has been held that rent .should be deemed to accrue 
from day to day. “In England the law of apportionment has been 
regulated by statutes, and all rents, like interest on money lent, are con- 
sidered as accruing from day to day and apportionable in respect of 
time accordingly. In India, tliere is no reason for not applying to rent 
the principle adojited in England in the case of intei’est” — Ktinhisou v. 
Mulloli, 38 Mad. 86 (91). 

In its origin the right of a widow for maintenance is one which 
accrues from day to day during her life-time — Rangiappa v. Shiva, A.I.R. 
1933 Mad. 699. 

37. When, in consequence of a transfer, property is divi- 
nf ^ed uud licld iu several shares, and thereupon 
benefirof obligation on the benefit of any obligation relating to the 
severance. property as a whole passes from one to 

several owners of the property, the corresponding duty shall, 
in the absence of a contract to the contrary amongst the 
owners, be performed in favour of each of such owners in pro- 
portion to the value of his share in the property, provided that 
the duty can be severed and that the severance does not subs- 
tantially increase the burden of the obligation ; but if the duty 
cannot be severed, or if the severance would substantially in- 
crease the burden of the obligation, the duty shall be perfor- 
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med for the benefit of such one of the several owners as they 

shall jointly designate for that purpose : 

Provided that no person on whom the burdm of the obU- 
gation lies shall be answerable for failure to discharge it m 
IZnir provided by this section, unless and until he has reas- 
enable notice of the severance. 


Nothing in this section applies to leases for agricultural 
purposes unless and until the ^^State Government ' by notifica- 
tion in the Official Gazette so directs. 


Illustrations. 

(a) A sells to B, C and D a house situate in a village and leased 
to E at an annual rent of Rs. 30 and delivery of one of fat sheep, B 
hawng provided half the purchase money and C and D one quarter 
each. E, having notice of this, must pay Rs. 15 to B, Rs. 7}z to C, and 
Rs. TUtoD, and must deliver the sheep according to the joint direction 
of B,C and D. 


(b) In the same case, eadi house in the village being bound to 
provide ten day’s labour each year on a dyke to prevent inundation, E 
had agreed as a term of bis lease to perfonn this work for A ; B, C and 
D severally require E to perfmm the ten day’s work due on account of 
the house of each. E is not bound to do more tlian ten days' work in’ 
all, according to such direction as B, C and D may join in gi\ang. 


Compare section 30 of the Easements Act of 1882). 

Amendment : — Tlie words "Prowncial Government” in the last para, 
of this section was substituted for the words ‘‘Local Government” by the 
Government of India (Adaptation of Indian Laws) Order, 1937. Tlien 
they were replaced by “State Government” by A.L.O. 1950. 


164. Rent : — >Where in consideration of a pati'd tenure granted by 
Ae landlords, the patnidar has undertaken to pay year by year into the 
Collretorate a certain sum to be credited to the Govemment revenue 
pay^le by the landlords, the yearly sum is one payable in consideration 
o the patnidar s use and occupation of the land, and though payable 
m 0 the hands of tlie Collector, is agreed to be paid on account and 
0 e crea.it of the landlords ; aird therefore it is rent paid to the land- 
ior^ and It can be apportioned as between the several landlords—Gour 
Gopal V. Gosfe Behari, 21 C.W.N, 214 (216). .34 I.C. 409. 

pd plaintiffs, joint landlords, have in suits separately institut- 

such recovery of rents due on 

narties the re parties interested have been made 

place in tLp? T and the apportionment may take 

monev bond earh i,* ^pon the death of tlie obligee of a 

r”“w.y rf tail ^ 

ChanSr, 7 All. 313 (p.B honA—Kandhitja v. 

Where as a result of the partition of a village ivill, two malials the 
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occupancy holding of a tenant fell into one niahal owned by one co- 
sharer, wliilst a house as appurtenant to the occupancy holding fell into 
the other mahal owed by the other co-sharer, the partition effected 
no change in the position of the tenant. So long as he continued in 
possession of tlie occupancy holding he could not be ejected from liis 
house nor could he be required to pay rent therefor — Saddti v. Behari 
SO All. 282. 

165. Notice : — Tlie proviso lays down that the person on whom 
the burden of obligation lies is saved from liability until he had reason- 
able notice of the severance. Compare sec. . 50 as well as sec. 109 
which applies tlie principle embodied in secs. 37 and 50 to leases. The 
notice here mentioned may be g[iven either by the assignor or by the 
assignee, and not necessarily by tiie assignor. It is immaterial whether 
the notice of the assignment was received by the tenant from the as- 
signor or from the assignee. When a tenant pleads payment to the 
assignor, the Court has to consider upon all die circumstances of the 
case, whether tlie payment alleged to have been made by him was 
bona "fide. If he has made tlie payment with notice, actual or construc- 
tive, of tlie assignment, he cannot escape liabih'ty merely by proof that 
the notice received was from die assignee and not from the assignor — 
Peaty Lai v. Madhofi, 17 C.L.J. 372, 19 I.C. 865 (868). Tlie tenant can- 
not successfully plead that he has paid the rent bona fide to the as- 
signor, if he has received notice of the assignment from die assignee ; 
see Pope v. Biggs, (1829) 9 B. & C. 245. 32 R.R. 665 ; Rogers v. Hum- 
phreijs, (1835) 4 A. & B. 299, 43 R.R. 340. 

366. Where section does not apply : — ^Tliis section does not apply 
where the indivisible character of the properly is kept up on a transfer 
(by ' inheritance). Thus, on the death of a creditor, his numerous heirs 
are only jointly entided to enforce the right which the deceased credit- 
or, if alive, could singly enforce, and no question of apportionment can 
arise — Ahinsa Bibi v. Abdul Khader, 25 Mad. 26 (33). Tlie English 
Law in this respect is the same. “The authorities all agree that what- 
ever be the number of parceners, they all constitute one heir. Tliey are 
connected together by unity of interest and unity of title ; and one of 
them cannot distrain without joining the othei-s in the avowy. If diey 
cannot distrain separately, how can diey separately claim a portion of 
the rent ? In as much as there has been no division of those rents, nor 
any agreement by the defendant to hold one-third of them separately 
for the plaintiff, he has no right separately to sue the defendant”— per 
Tindal, C.J., in Decharms v, Honoood, 10 Bing. 526, cited in 25 Mad. 
26 (34). It has been held by the Andhra Higli Court in Damodram 
Chetti V. Rttkmaniamma, (1967) 2 An. AV.R. 200 that under the Andhra 
Pradesh Buildings (Lease, Rent and Eviction) Control Act, 1960 one 
of two joint landlords can file a petition for eviction impleading the 
unwilling landlord as a respondent. This decision is opposed to the 
principle that there cannot be ewction from a part of the tenancy. 

167. Agricnlfriral leases Agricultural leases have been e.\*empl- 
ed from the operation of this section for it would otherwise cause great 
•hardship to agriculturists. 
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tEp Hieh Court has held that though secs. 37 and 109 may 

^ SLdv aSlv ?o aicultural leases in tire Madras Presidency, the 
SSii in *ese sections on^t to be followed ^ Indinn 

K and flml under the principles of law embod^d m those sec- 
^rthe tenant is hound to pay to each of the owners Ins proportion- 
ate iare of the rent, where in consequenee of a traiMfor fte property 
is held in separate diares-Sfi Baja Sim/iarin Ap,M Bao v. P. Rfrmgy^, 
29 Mad. 29 (36). See also Badri Prasad v. Shijam Lai Jatswal, A.l.R. 

1963 Pat. 85. 


[B),— Transfer of Immoveable Properly. 

38. Where any person, authorised only under circum- 
stances in their nature variable to dispose 
of immoveable property, transfers such pro- 
certain circumstances to petty fot consideration, alleging the existence 
of such circumstances, they shall, as between 
the transferee on the one part and the transferor and other 
persons (if any) affected by the transfer on the other part, be 
deemed to have existed, if the transferee, after using reasona- 
ble care to ascertain the existence of such circumstances, has 
acted in good faith. 


Illustration. 

A, £1 Hindu widow, whose husband has left collateral heirs, alleging 
that the property held by her as such is insufficient for lier maintenance, 
agrees, for purposes neidier rehgious nor charitable, to sell a field, part 
of such property, to B. B satisfies himself by reasonable enquiiy that 
tile income of the property' is insufficient for As maintenance and that 
the sale of the field is necessaiy, and, acting in good faith, buys the field 
from A. As between B on the one part and A and the coUateral heirs on 
the other part, a necessity for the sale shall be deemed to have existed. 


168. Application of section : — This section embodies the princi- 
ple deducible from the cases decided with reference to Hindu Law, 
^pecially tlie case of Hiinooman Persaud Pandey v. Babooee Munraj 
^nweree, 6 M.I.A. 393; and the rule enacted in this section has long 
een recognised in lliis country-. Tins section is intended to apply to 
Hindus, as the illusti-ation shows--Dflh-bflf v. Gonibai, 26 Bom. 433; 
S/in Bai Rafbai, 23 Bom. 342 ; Ramancfdhan v. Rangam- 

njfl/, 15 Mad. 260 (F.B.) ; Sootia Koer v. Nath Bahsh, 11 Cal, 102; 
nam Mtinvar v. Ram Dai, 22 All. 326. 

no presupposes an actual transfer for consideration and has 

ZSh % V Zl 'Z is still incompMe-Jamsetji v. 

Miath, 26 Bom. 326; Jugmohan v. Palhnjee, 22 Bom. 1 (10). 

son havinTlon^ property and in the case of per- 

that any considpraK * h-ansfer such immoveable property' 

the ?aTof LvLSp^ «nder .this section. In 

to give a good titlp Provided the vendor has got tlie power 

give good htle and the vendee pays consideration, the vendor 
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has absolute power, to give such title to the purchaser. Hie fact that 
the vendor professes to exercise that right and power reciting false state 
of facts, cannot affect the vendee — Subramania v. Krishna, 39 M.L.T. 590, 
60 I.C. 77 (80). 

169. “Persons authorised under circumstances variable” : — ^The ex- 
pression circumstances variable” includes such circumstances as consti- 
tute legal necessity, and which vary according to the status of the person 
and other surrounding circumstances. Hie persons meant by the expres- 
sion are persons having a limited power to transfer; thus, the Karta 
or manager of a Hindu joint family [Niamat v. Din Dayal, A.I.R. 1927 
P.C. 121], the fathei' of a Mitakshara son [Giridhari Lall v. Kantoo Lall, 1 
I. A, 321 ; Shahu Ram Chandra v. Bhup Singh, 39 All. 437 (P.C.) ; Salieh 
Singh v. Giridhari Lai, A.I.R. 1924 All. 24], tlie Shebait of a Hindu 
idol or muff [Niladri o. Chatturbhuj, A.I.R. 1926 P.C. 112], a woman 
holding a Hindu widow’s estate [Banga Chandra v. Jugal Kishore, 44 
Cal. 186 (P.C.) ; Janhabi v. Bulbhadra, 15 C.W.N. 793 ; V'day v. Ashu- 
fosh, 21 Cal. 190, Ravaneshwar v. Chandi, 38 Cal. 721 affumed in 43 
Cal. 417 (P.C.) ; Brij Lai v. Indra Kuntuar, 37 All. 187 (P.C.) ; Bhagwat 
V, Debt Datjal, .3.5 Cal. 420 (P.C.)]. or other limited owner \yenkata v. 
Kanienayani, 35 Mad. 108], mother and other natural or de facio guard- 
ian [Hunooman Persad v. Mt. Babooi Munraj Koonwaree, 6 M.IA. 393; 
Balappa v. Chanbasappa^ 17 Bom. L.R. 1134; Dalibai v. Gopibai, 26 
Bom. 433] are “persons authori 2 ed to dispose of immoveable property 
only under circumstances in their nature Amriable”. The first marriage of 
a member of a Hindu joint family is a lawful family necessity and some- 
times a second marriage also may be such for which alienation of family 
irroperty will be justified — Bhagirafhi v. Jokhti Ram, 32 All, 575; Sund- 
rabai v, Shicnaiayan. 32 Bom. SI ; Debi v. Aland, 1 Pat. 266. 

The law in this respect has been laid domi by the Privy Council 
in the following words : “Hie power of the Manager for an infant 
heir to chai’ge an estate not his own is, under the Hindu law, a limit- 
ed and a qualified power. It can only be exercised rightly in a case 
of need, or for the benefit of the estate. But where, in the particu- 
lar instance, the charge is one that a prudent owner would make, 
in order to benefit the estate, the bona fide lender is not affected by 
the precedent mismanagement of the estate. The actual pressure on 
the estate, the danger to be averted or the benefit to be confen-ed up- 
on it, in the ijarticular instance, is the thing to be regarded. But 
of course, if that danger arises or has arisen from any misconduct to 
which the lender is or has been a party, he cannot take advantage of 
his own wrong, to support a charge in his own favour against the 
heir, grounded on a necessity which his wrong has helped to cause 

Hieir Lordships think tliat the lender i,s bound to inquire 

into the necessities for the loan and to satisfy himself as well as he 
can, with reference to the parties with whom he is dealing, that the 
Manager is acting in the paiticular instance for the benefit of the 
estate. But they think that if he does so inquire, and acts honestly, the 
real existence of an alleged sufficient and reasonably-credited necessity 
is not a condition precedent to the validity of his charge, and they 
do not think that, under such circumstances, he is bound to see to the 


25 
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aoDltotion of the money Tl.m not think Uiat a 

appiic, t , , ] 1 goffer when he has acted lioi\estly and with 

horn himself deceived^—ifftnioomau Persad v, Mf. Babooi 

toTS.su Sli 3M a. ,>p. 428-24. See al.„ Way v. Aaha- 

tosh, 21 Cal. 190. 


Hie validity of the alienation by a guardian of a minor should be 
indeed on the circumstances obtaining on the date ofi tlie transaction and 
not on events wliich subsequently happened, such as steep rise in 
prices consequent on world war which could not have been even thought 
of at the time of tire transaction. In dealing widi the property of a 
ward, coirsiderable latitude should be allowed for tbe exercise of the 
guardian's discretion, though if the act was of a speculative charactei, it 
cannot be supported by the Cowrt-^Naganmal v. Varada, A.I.R. 1959 
Mad. 606, (1950) 1 M.L.J. 505, It is also not necessary to prove diat the 
creditors were .actually making demands, before it could be found that 
there was a pressure on the estate. So where, at the time of tbe aliena- 
tion, debts existed that were binding on the minor udiich could not be 
discharged from the surplus income of the properh^ the alienation was 
binding on the minor, ibid. 


170. Inquiry into circumstances necessitating transfer ; — When a 
transferee takes a transfer from a person who is entitled to transfer 
property only under “circumstances in tliek nature variable,” that is, 
whose power of transfer is limited and qualified, it is the duty of die 
transferee to ascertain by inquiry whether the circumstances necessit- 
ating the transfer do exist. Tims, where a creditor is endeavouring to 
establish a claim under a hypothecation bond given by a Hindu father 
having a limited interest, against Iiis son, the Couits will require proof 
on the part of tire creditor, that before he entered into the transaction 
he at least made reasonable inquiries as would satisfy a prudent lender 
that the money was required to pay off an antecedent debt, or for the 
legal necessity of the family— to/ism/ Singh v. Bahvant Singh, 28 All, 
508. Where a person claims title under a conveyance from a Hindu 
woman who is a limited owner, and seeks to enforce bis right against 
1 ™'st prove that die conveyance was genuine, that 

t re lady had full knowledge, and tiiat the alienation was for necessity 
or lat he rras satisfied of the necessity upon reasonable inquiry — 
Bhagwat V. Debi Daijal, 35 Cal. 420 (P.C.). 

guar^an (in this case a Hindu raotlrer) rtansfers immove- 
a Inrip f to be shown is not merely that 

+1 moncy was utilized for proper pur- 

^how’thf i alienation was itself justified. Tlie bm’den to 

such as to leavp^ ^ averted or the pressure of circumstances was 

eneelli, hiram T Tl R ^ 1950 

that the sale nf n ■ *’ J950 Nag, 69. Hie contention 

beins onlv'voiflnW property, effected by his natural guardian, 

raise the nlen in Aafc is not maintainable. A minor can 

0.. U,r,« « void md not btoctog 
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Iiujuiiy slioiiJd be made from tJic creditors mentioned in the sale- 
deed ; an inqiiirj' merely from the widow herself is not sufficient— 
Janhabi \’. Bulhhadra, 15 C.W.N. 793. Tliis section is deemed to enact 
a rule as to reasonable inquiry in respect of what is required by the 
Privy Council in Hunooman Fersfid's cose, supra ; Venkata v. Kanienau- 
ani, 35 Mad. 108. 

Onus and proof : — (The burden of proof in such cases is on the pur- 
chaser — BJwgicaf V. Debi Datjal, suijra ; Bongo Chandra v. Jagat 
Kishore, 44 Cal. 186 (P.C.) ; Chandra Deo v. Mata. Prasad, 31 All. 176 
(F.B.); Balappa v. Chanbasappa, 17 Bom. L.R. 1134; Brij Lai v. Inda, 
36 All. 187 (]?.C.). Lapse of time does not affect the question of onus 
regarding legal nccessitj', e.vcexjt in so far as it might give rise to a 
Ijresumption of acquiescence or save the alienee fi-om adverse infer- 
ences arising from the scant)' iiroof wliicli might be offered. In order 
to justify legal necessity it must be shown that the expenses could not 
have been met from the income of the i)roperty in the widow’s hands 
and. that they u'ere reasonable — Racaneshwar v. Chandi, 38 Cal. 721, 
affirmed in 43 Cal. 417 (P.C.). Representations by the boiTower are 
evidence of the c.\istcnce of such necessity but are not generally in 
themselves sufficient to discharge the burden which rests upon the cre- 
ditor of .showing a reasonable inquirj' as to the binding nature of the 
purpose for which the loan u'as contracted. In iDarKcular circumstances, 
however, they may suffice to shift the burden of proof to the person 
impeaching (he debt or alienation — Venkata v. Kanienaijani, supra. 
Sometimes consent of the ne.vt reversioners may afford a pi-esumptive 
proof which, if not rebutted, will validate the ti’ansactfon — Rangasaml v. 
Nadrippa, 42 Mad. 523 (P.C.). 

Not only .should (he consideration for a transfer of a minor’s pro- 
perty by his guardian be a uece.ssarj>- one, but also that there should be 
a necessity for the transfer itself. Tlie burden in all such cases is on the 
transferee to justify the transfer — Aniroo v. Babarao, A.I.R. 1951 Nag. 
403. So, where there was a considerable propeity belonging to a minor 
in jjossession of his guardian-mother who derived considerable income 
therefrom, no necessity e.xisted for the transfer of a field for payment of 
Rs. 475 towards the arrears of a montlily pay of an agent engaged by 
her to look after her litigation — ibid. 

Recitals — ^Recitals in deed cannot by themselves be relied upon 
for the purpose of proving tlie assertions of fact which they contain. 
They' can only be evidence as bct^veen thd parties to the conveyance and 
those who claim under it. After a long period however having elai^sed 
between the alienation and the suit to set it aside, when all tliose who 
could have given evidence have grown old or passed away, recital 
consistent with possibilities and circumstances of tlie case assumes 
greater importance and cannot lightly be set aside. Tlie recital is clear 
evidence of the representation, and if the circumstances are such as to 
justify a reasonable belief that an inquiry would have confirmed its 
(mtli, then when proof of actual inquiry has become impossible, the 
recital, coupled with such circumstances would be sufficient evidence to 
support the deed — Banga Chandra v. Jagat Kishore, 44 Cal. 186 fP.C.) ; 
Md. Nuh v. Brij Behari, A.I.R. 1924 All. 939. But ordinarily recitals as 



196 TRANSFER OF PROPERTY t SEC. 38 

to die exislencc of legal necessity arc not of themselves evidence of such 
necessity without substantisition altunde—Bri] Lai v. India Ktmtiar, 86 
All. 187 (P.C.) i Amroo v. Babaroo, supra. 

This section lays down that if the transferee has taken reasonable 
care to ascertain the existence of the circumstances alleged by tlie trans- 
feror as necessitating transfer, those circumstances be presumed to 

exist. In other words, “the actual existence of the circumstances is not 
a condition precedent to the validity of the alienation. It is enough 
if die alienee, being a purchaser for value, has taken reasonable care 
and has honestly satisfied himself of their existence”— Shephard and 
Brown, 7th Edn., p. 116. If a purchaser, before embarking on bansac- 
tioiis with a Hindu widow has made reasonable and bona fide inquiries 
and has satisfied himself to the best of liis knowledge and belief that 
legal necessity e.xists, the real existence of such legal necessity in 
point of fact is not a ooiiditioii precedent to the success of the pur- 
chaser. This principle is laid dowm in sec. 38, T. P. Act — Shankar 
Rao V. Pandtirang, 9 N.L.J. 22, 92 I.C. 6-16 A.I.R. 1927 Nag. 65 (66). 

171. Limits of the inqniry:— It has been stated by the Judicial 
Giramittee in Hiinooman Persaud Pandeijs case (6 M.I.A. 393 at pp. 419, 
420) that the creditor (i.e., die mortgagee) may rely on the representa- 
tions made by the boitower (mortgagor), and that the representations 
made by the borrower are not merely eidclence of the existence of cir- 
cumstances necessitating the loan, but are sufficient to discharge the 
burden which rests upon the creditor of showing a reasonable inquhy as 
to the binding nature of the purpose for which the loan is contracted. 
But this section seems to require something more ; it requires a reason- 
able care on the part of the transferee in ascertaining the existence oE 
the circumstances alleged by die transferor of immoveable projiertj'. 
However, it may be laid down that tlie inquiiy required from lender 
should be limited to the representations of the borrower. Something 
more dian the mere representation of the boiTower is necessarj' to 
constitute reasonable inquiry on the part of the lendei ' — Maharaja of 
Bobbin V. Zamhidar of Chundi, 35 Mad. lOS (112). Thus, where tlie 
purchaser of immoveable properties from si Hindu widow did not 
enquire from the creditors mentioned in the sale-deed (who were to 
e pai off out of the consideration money) as to the necessities of 
**^®osaction, but satisfied himself with an enquiry merely from tlie 

’ u statement regarding the ijay- 

lln^ ^ creditors was false, held that the purchaser had 

Janhabi v ^ hrquiiy and the sale could not be supported— 

t 10 I.C. .350. TliS section 

reasonable e-irp'^a^^,^^ owner of propertjr to act with 

as to the existencp *«d to satisfy himself by an inquirj' 

transfer was in dip ° necessities of the transfer, and ■ that the 

he does so he is ^ ^or the benefit of the estate. If 

of the mo’netf—&ijnnnL ^ bound to see tc the application 

Ghansham v Badtm 9 a ^ Gopibof, 26 Bom. 433; 

um^lm V. Bmjmolm, A.I." is^f of No ■" ■?’ “ 

jsfo,. jj. j-iece.ssaiy that 
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the lender should ascertahi that every pice of the money advanced 
by him is required for legal necessitj^ — Ghansham v. Bad'iya, supra. 

The questioji whether a manager or a limited owier of property 
should borrow money or sell property to obtain money to enable liim 
to meet his necessity, is for the borrower to decide, and a transferee 
is not to show that what that person did was the only proper course 
which he could take. For, widrout entering on the management of 
the estate, a transferee would not know whether one course was pre- 
ferable to another — MaJiagii v. Naratjtin, A.I.R. 1953 Nag. 60. 

Inquiry when unnecessary ; — ^If the sole person who has title or 
interest to chaUenge the validity of the transfer has made representa- 
tions, or induced a belief by his conduct in the purchaser tliat tiia 
Iransactioji was unobjcctiojiable, die inquiry may be dispensed with — 
Saraf Chunder v. Gopal CIttinder, 20 Cal, 296. 

39. Where a third person 39. Where a third person 

Transfer a right to re- Transfer a right to re- 

where third ccivc maintenance, where third ceive maintenance 
lSd\o or a provision for or a provision for 

niainten- advancement or mainten- advancement or 
marriage, from the marriage from the 

profits of immoveable pro- profits of immoveable pro- 
perty, and such property is perty, and such property is 
transferred with the intention transferred * * the right may 
of defeating such right, the be enforced against the trans- 
right may be enforced against feree, if he has notice thereof 
the transferee if he has notice or if the transfer is gratuitous; 
of such intention, or if the but not against a transferee 
transfer is gratuitous ; but for consideration and without 
not against a transferee for notice of the right, nor against 
consideration and without such property in his hands, 
notice of the right, nor against 
such property in his hands. 

lllusti'ations. 

A, a Hindu, transfers Sultanpur 
to his sister-in-law B in lieu of her 
claim against him for maintenance 
in virtue of his having become 
entitled to her deceased husband’s 
property, and agrees with her 
that, if she is dispossessed of 
Sultanpur, A will transfer to her 
an equal area out of such of (Omitted), 

several other specified villages in 
his possession as she may elect. 

A sells the specified villages to C, 
who buys in good faith without notice 
of the agreement. B is dispossessed 
of Sultanpur. She has no claim on the 
villages transferred to C. 
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£Sec, 35 


. j ^ 1 -. TIik section has been amended by sec. 11 of the 
Amendmwt. Anif>ndment Act (XX of 1929). Tlie words “with 
Iransfer of ^ right” have been omitted; the words 

5 been snbslifuted by tte word “thereor : and tie 

ot ^cn ini ojnitted. Tins amendment has been made m 

‘aSauee rfh the oi>inion expreased^y Beam.. J. in YmmM v. 
Namiblwi, 12 Bom. L.R. 1075, 8 I.C. lOo/. 

172 Amendmeat retrospective The amendment made in this 
section in 1929 is retrospective with the result that the widow is not to 
prove the intention of defeating Ae right of her maintenance but on y 
that the purcluser had notice of that right—fswflif v. Vmar, A.LR. 1943 
Bom. 187, 45 Bom. L,R. 259. 


173. Object and scope of section The object of this section, so 
far as it relates to maintenance, is to declare in \s4iat cases a right of 
maintenance may be enforced against transferees of the property from 
which the maintenmico is recoi'erable — Rom K.intU'tir v. Rom Doi, 22 All. 
526 (328). Wierc the right to maintenance is available against a person 
in his individual capacity and not in virtue ol his holding any pro- 
pertj' this section does not come into play — Sheodeni Kuer v, I/nw- 
shankar, A.I.R. 1963 Pat. 74, 


This section does not deal witli charges, but with a right which 
falls short of a charge. The charge docs not arise until it is Used by 
a decree or any agreement or by operation of law — Ghasham v. Kund- 
anbai, A.I.R. 1940 Nag, 163 (165), 1940 N.L.J. 1. This section does 
not apply to a charge created by a decree — >M(ihesJi v. Mf. Miindar, 
A.I.R. 1951 All. 141 (F.B.), 1951 A.L.J. 39. 


Tile right protected by this .section is a right of maintenuiice •, hut 
the claim of a Hindu widoii' to re.’>ide in the family liouse stands much 
on tlie same footing a.s a claim for maintenance and can be claimed 
against a purchaser with notice of the claim for residence — Yamnoboi v. 
Nonabhai, 12 Bom. L.R. 1075, 8 I.C. 1057 (1038) ; but not where the 
property is sold to pay off her husband’s debt. Sec Jauanti Subbioh v. 
Ahmahi, 27 Mad. 45 (51). 


Where a person is only entitled to ivceii'e part of his maintenance 
trom the profits of a particular village, the case is governed by this sec- 
nHn such right camait be enforced against a transferee for consider- 

‘’g«hist sucli property in his 


the rillit the old law, in order that 

things were necess^uToh ^"forced against the transferee, two 

intention of defeathm tC ^ transfer must lia\-e been made with the 
feree iJd LZ J L and (2) the b'ans- 

the present law, aU reference tT the r ‘ 

ted, and it is sufficient if tiansferovs intention has been omit- 

ance-ho]der< rio-ht or if the ^®’^sferee has notice of the mainten- 
<^nr, or It the transfer is gratuitous. 

aw. Intention to defeat the maintenance-holder’s right-.— 



Sec. 39 J 


TRANSFER OF PROPERTY i99 


Under tlie old section^ an essential condition for the enforcement of the 
riglit of maintenance against a transferee wTls tliat the transfer must have 
been made with the intention of defeating the right ; that is, the 
transferor must have acted m fraud of tlic person entitled to the right. 
Tliis right could not be equitably enforced against a transferee for 
\'aliic unless the transfer was made in fraud of the right of mainten- 
ance— iRoni Kuntcar v. Ram Dai, 22 All. 326 (328) ; Bharatpur Slate v. 
Gopal Dei, 24 All. 160 (163) ; Mohini Debi v. Pimui Sashi, 36 C.W.N. 
153 (157). Where a transfer was made with the intention of defeating 
the right of the person entitled to maintenance, and tlie transferee had 
notice of it, he could not defeat that riglit although he might be a trans- 
feree for valuable consideration — Ram Kiinwar v. Ram Dai, 22 All. 326 
(328) ; Ahit Mahomed v. Sarasuafi, A.I.R. 1926 Cal. 1068, 43 C.L.J. 604, 
97 I.C. 194. 

If the isarties knew tliat tliere was not sufficient property tlien left 
in the hands of the vendor from the jirofits of which the maintenance 
could be realised, the conveyance was clearly made with the intention 
of defeating the right of maintenance — Digamhari Dhankumari. 10 

C.W.N. 107-1 (1080) ; Ahn Mahomed v. Saiasirati, 43 C.L.J. 604, A.I.R. 
1926 Cal. 1068, 97 I.C. 194. The intention to defeat the right of main- 
tenance could be gathered from the fact that all the properties available 
for satisfying the maintenance claim had been transfen-ed to the pur- 
chaser— Dn/i Ktier V. Sarla Deci, A.I.R. 1947 P.C. 8, 51 C.W.N. 81, 73 
I.A. 208, I.L.R. 1946 .All. 756. But where there was ample estate out of 
which to pro\’ide for the widow, so that she might still get her claim 
fi-Yed and secured, no imputation of bad faith or of abetting it could be 
made against the purchaser of a portion of tlie joint proijerty — Laksh- 
man \’. Saiyabhamahai, 2 Bom. 494 ; Digambari \\ Dhankumari, 10 
C.W.N. 1074 (1078). 

Old Law : — Notice of fraudulent intention : — ^I'he mere circums- 
tance that the purchase)' had notice of the claim for maintenance was 
not sufficient under the old section to bind the property in his hands 
— Lakshman v. Salyabhamabai, 2 Bom. 494 ; Ramanandan v. Ranga- 
mmaf, 12 Mad. 260 (F-B.) ; it had fiiither to be established that the pur- 
chaser had notice of the intention of the transfeior to defeat the main- 
lenance-holdei's claim — Abu Mahohmed v. Saraswati, A.I.R. 1926 Cal. 
1068 ; Mohini Debi Purna Sashi, 36 C.W.N. 153 (157). Where the 
heir sought to defraud the widow and the purchaser was acting with 
notice )iol mei'ely for her claim but of this fraud which was being prac- 
tised upon her claim, the claim could be enforced against the estate in 
the hands of the purchaser. As West, J., obseived : “^^^lat was honestly 
purchased is free from her (widow’s) claim for ever. What was purchas- 
ed in furtherance of a fraud upon her or with knowledge of a right 
which would thus be prejudiced, is liable to her claim fi'oin the first — 
Lakshman v. Satyabhamabai, 2 Bom. 494 (.500). If a frauduloiL intentioi 
on the pai'l of tlie ti'ansferor was found to exist in the case, tliei-e could 
be no question that the ti'ansfei'ee, if he had notice of such intention, 
could not take the pi'operly c.xceiDl as subject to the liability of making 
good the maintenance out’ of the property in his hands— Digambari. v. 
Dhankumari, 10 C.W.N. 1074 (1079). Wliere a large part of the propei-tj' 
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sold wHh the object of defeoling the mdowe door, to mautoiani*, 
he oTOteor taring fo,o.oWge o/ the /rand, the widows rig/it to 
recoJer maintenanee attached to the property m the hands of tho pur- 
1 nhhntiah fhere mizhf be other property from winch tlie widows 
sSrStt- Bel, 0,10, i! V. Boi «hnf, 28 Bom. 342. 


Present Law The Amendment of sec, 39 has made a consider- 
able alteration in the law. Under the old section the persons who 
had the right to maintenance were only piotected against a transfer 
p^o^dded it was with the intention of defeating that right Such in- 
tention is no longer necessary under the amended section, but sec. 39 
as amended does not create any new right in favour of any person— 
Pranhl v. Chapsey, A.I.R. 1945 Bom. 34. Consequently, where a 
property was ahenated before the amendment but the suit by the claim- 
mt to maintenance to enforce his right against the transferee was 
brought after the amendment, sec. 39 as amended would apply and 
therefore the claimant had not to prove the intention on the part of 
the transferor to defeat the right of mainteminec, but only lliat the piir^ 
chaser had notice of that right — Don Kuer Stirohi Devi, A.I.R. 194/ 
P.C. 8, 756 ; Ramomurthi v. Kanakarditunu, infra ; Chondriimrna v, 
Maniam, A.LR. 1958 Andhra Pi. 396. See also Lnli Jon v. Md. Shafi, 31 
All. 478 (480) where it was held that if the transferee had notice of the 
condition regarding the payment of maintenance, he was bound by it, 
although he was a transferee for valuable consideration. See also 
Ramaswami Gounder v. Boghvammal, /V.I.R. 1967 Mud. 457. 


The amendment to this section was not intended to create a charge 
where none existed previously. Tlie rule of Hindu law that though a 
Hindu widow has a right to be maintained out of the family estate, she 
has no cliarge in respect of such right over any portion of the estate 
till one is created by agreement or by a decree of Court, is not inten- 
ded to be affected by the amendment of tins section, so that any 
alienation made for purposes wliich would have precedence over the 
widows claim for maintenance would, in tlie absence of any charge 
created as indicated above, bind the widow, and her right to have her 
maintenance charge upon an appropriate portion of the family estate 
can be enforced only subject to sucli alienation — Romoniurfhi v. Kona- 
karatnam, A.LR. 1948 Mad. 208. 


1 1 r/g/if of maintenance: — ^Under the old section, it was 
iieicl that where a transfer was not made icHli the object of defeating 
the nght of maintenance, die right could not be enforced against tho 

Am Kt„„oor V, R„,„ 

; Bharatpur State v. Copal Dei, 24 All. 160 
mlinffs ^ ^074 (1079). These 

chase? i”d notilT?/tr‘^ that if the pur- 

tenance and vet existence and of her claim for main- 

the hansaetion wis n ^ rational and honest opinion diat 

or satisfy 

would acquire a title free from R’^tly liable, the purchaser 

Thb decision is no longer Zet 
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Where the tiansfer is for consideration and the tiansferee has no 
noiicc of flic right of niuiiiteiwnce, it cannot be enforced against liim, 
even though tlie transfer was made wdtlr the intention of defeating 
the right— Rflni Kwiiccr v. Ram Dai, 22 All. 326; Ramamurthi v. Kan- 
akarcftnam, suxrra. Given a right to rceo^'er maintenance from the 
profits of iinino\'eablc iiropertj', and given a transfer made with the 
object of defeating that right, the only transferee wlio can defeat the 
riglit is a transferee for value loithout noiicc o1 the right — Ibid (at 
p. 328). 

A married daughter has ordinarily no right of maintenance out of 
the ijroperl)' left by lier father, and it is not therefore a circumstance 
which would ordinarily be enquired into by a prudent transferee — 
Renuka Bala v. Nagemlra Nath, A.I.R. 1939 Cal. 65.‘5 (656), 43 C.W.N. 
666, 184 I.C. .518. 

Gratuitous transfer : — ^If tlie transfer is gratuitous, the transferee 
can in no case defeat (he right — \Ram Kmiicwr v. Ram Dai, 22 All. 326 
(328). 

174 A. Provision for advancement : —Advancement “is a payment to 
persons n’ho are presumably entitled to, or have a vested or a eontingent 
interest in an estate or legacj' before the time fixed by tlie will for theii' 
obtaining the absolute interest in a portion or the whole of that to 
which they would be entitled” — per Colton, L.J., in Re Aldrige, 53 
L.T. 554. It is a word applicable to an early period of life, and is a 
sum paid out of capital to secure a pennanenl benefit or advantage in 
life for tlie iierson adiumced — Simpson's Law of Infants, 4th Edn., p. 
216. 

Tlie principle of English law that when a properly is purchased or 
a deposit is made in the name of a wife or child, it would be presumed 
lliat the jiurchasc or deposit mtis intended for her or its advancement 
does not liold good in India — Paul v. Gopal Nath, A.I.R. 1931 All. 596 ; 
following Sura Lakshmiah v. Kothandaramma, A.I.R. 1925 P.C. 181. 
.Sec also Kerwick v. Kerwick, A.I.R. 1821 P.C. 56 ; Guran Ditto v. Ram 
Ditto, A.I.R. 1928 P.C. 172 ; Dharwar Bank v. Md. Haijat, A.I.R. 1931 
Bom. 269 ; Copee Krist v. Gunga Pershad, 6 M.I.A. 53 ; Jhonstone v. 
Gopal, A.I.R. 1931 Lah. 419; Panchanan v. Balak Ram, A.I.R. 1930 
All. 374 ; Shamhhu Nath v. Pushkar Nath, A.I.R. 1945 P.C. 10 ; Jeevon 
Mehtab, A.I.R. 1953 Hyd. 77. But in the cases of persons of Europe- 
an nationality there may be presumption of such advancement — -Pas- 
chaud V. Nixon, A.I.R. 1930 Oudh 441. 

Where a sale is by the husband to the wife, the irresumption that 
the purchase is made by the husband with his own funds for the 
benefit of his wife and children arises only in the absence of evid- 
ence to the contrary — \Achuthan v. Parameswara. A.I.R. 1951 Tr.-Coch. 
195. In henami transactions all subsequent proceedings and conduct 
are always consistent with the original intention of the purchaser and 
(he subordiiiiTte parts are notoriously fitted in to con'espond with the 
benami arrangement. No doubt the burden is upon him who alleges 
that the properly belongs to another, but this onus is- easily dischaiged 


26 



202 TRANSFER OF PROPEfttI 


tSEC. 39 


whc. ttic motive nr the reason tvith which the propeiti- was parcliased. 
is given— /cetOK s. Mehfab, supra. 

17ffl. Provision for martiaie :-Acoordhig to Hindu tow a mar- 
is a ;-Sa.to^;_and as .oi, "^a^a^ 

{ol"ti!e second Hme may be sneb a necessity-Bbf?grrfltbi v. Jokhu Ram, 
32 Ali. 575. 

175 Maiatenance-charge— decree : —This section deals with per- 
sonal rights, and has no application to cases where such rights arise out 
{?f a specific charge on immoveable property — Razia Begam v. Ishrat, 6 
OWN 493, 117 I.C. 405, A.I.R. 1929 Oudh 316 (318); Fateh Ali v. 
Gobardhau, 5 Luck. 172, A.I.R. 1929 Oudh 316 (318) ; Sht/am Marain 
V. Khiibla Mahato, A.I.R. 1968 Pat. 288. 

Tlie maintenance of a Hindu widow is not by itself a charge upon 
the estate of her deceased husband unless it is fixed and charged upon 
the estate by a decree or by au agreement — Bharatpur State v. Gopa] 
Dei. 24 All. 160 (163) : Ram Kumcar v. Ram Dai, 22 All. 326 (327) ; 
Yamnabai v. Nanabhai, 12 Bom. L.R. 1075, S I.C. 1057 ; Gajadhar v. 
Khida Kiinwar, 12 O.C. 37, 1 I.C. 690; Brif Raj v, Rflni Datjal, A.I.R. 
1932 Oudh 40 (42) ; Soiobagia v. Mantka, S3 M.L.J. 601, 42, I.C. 
975; Daulat v. Champa, 55 I.C, 28 (Lah,); Lakshman v. Satyabhama- 
hai, 2 Bom. 494; Mahesh v. Mt. Mmdar, A.LR. 1951 All. 141 (F.B.), 
1931 A.L.J. 39; Mt Jogi v. Smt. Raikumar Saheha, A.I.R. 1956 Nag, 
138 ; Pirdhadas Parsinnal v. Hajrabai Mahomad, 9 Guz, LR. 24. If 
the riglit to maintenance is charged upon a property, the purchaser 
having taken the conveyance subject to such charge would be bound 
tf) pay the maintenance — Digambari v. Dhan Kumnri, 10 C.W.N. 1074 
ii077), \^0iere a charge is created, it would bind tlie immoveable pro- 
perty even in the hands of a transferee for consideration and without 
notice. Section 39 would not apply to such a case — Razia Begam v. 
Ishrat, supra ; Fateh Ali v. Gobardhan, supi'a. Where the maintenance 
has been specifically charged on the properly transferred, it would be 
liable, although it he shown that diere is other propei'tj'^ in tire hands 
or the transferor or his heirs sufficient to meet the claim — Sham Lai v. 
Banna, 4 All. 296. It should be noted that au agreement, in order to 
Cl cate a charge on tlie property, must be such as to make the property 
.secun 01 the payment of maintenance ; if no particular or specific 
prope \ IS mentioned as liable for the claim for the maintenance, tire 

SS/"AIR''T93t propeity—Mohini v. Ptrrna 

iivimten inf'P r contract creating the right to receive 

no clvir'frp ^ profits of a village is unregistered, there can be 
enforced receive maintenance cannot be 

aS LS V transferee for v^alue rvithout iiotice- 

litodu Sot bv S ^ Oudh 76. But if a 

• • . tue of au agreement with the members of the 


ftimilv ic nil p ^ iiLdllUCi5 Vi. 

of maintenance, she is 

dther a iSre^ddmlor’^ ^ distin|S3Sble from 

yaifi, -54 All. 472 ^ charge — Roni Kvnwar v. Amar 
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Upon proper construction of this section a Hindu widow’s main- 
teuance is payable, in the first instance, froni the profits of the whole 
of the husbands immovable property, and so if a purchaser has notice 
of the existence of the widow, then he is to see that her claims are 
discharged before he purchases die property — Dattatraya v. Tulsabai, 
A.I.R. 1943 Bom. 412, 45 Bom. L.R. 802. But 'see VoKayammo] v. 
Samiappa, A.I.R. 1947 Mad. 376, (1947) 1 M-L.J. 329, where it has 
been held that in the case of a Hindu wife and unmarried daughter 
it cannot be said tliat diey have a right to receive maintenance “from 
the profits of immovable property” within the meaning of sec. 39, 
and mere knowledge on the part of die ti'ansferee of die legal right of 
the wife and the daughter is not enough. Wliat the section contem- 
plates is a claim based on the right to receive maintenance and notice 
of such claim. 

The purchaser in execution of a mortgage decree buying the 
mortgaged property free from encumbrances gets the tide both of the 
mortgagee and those interested in the equity of redemption. He is not 
a mere successor-in-interest of the owner of the equity of redemption at 
the date of the sale. Hence the interest of the purchaser is not liable 
upon die death of the mortgagor to be burdened unth the maintenance 
of die mortgagor’s widow or daughter — Jadunaih v. Parameshwar, 
A.I.R. 1940 P.C. 11 (14, 15). 

If die right to maintenance has been merged in a decree and die 
decree directs that certain property is charged with the maintenance, a 
transferee of such property for consideration and even widiout notice 
is not entided to protection, because the decree declaring the charge 
oiierates as a notice of the claim to the transferee. In such a case, sec. 
39 would have no operation — Ktiloda v. Jageshar, 27 Cal. 194 ; Ram 
Kuntoar v. Ram Dai, 22 All. 326 (327 ) ; Maina v. Bachchi, 28 All. 655 
(657). See also Sc^hurulii v. Narra, A.I.R. 1930 Mad. 824, 54 Mad. 132, 
127 I.C, 809. So long as a person has a mere riglit of maintenance, sec. 
39 applies; but as soon as she gets in lieu of her right of maintenance 
a decree fixing a definite sum and charging a specific property with pay- 
ment thereof, what was previously a mere right of maintenance be- 
comes a right of a quite different nature, and sec. 39 no longer applies. 
The right created by the decree is enforceable against bona "fide trans- 
ferees for value without notice — Maina v. Bachchi, supra ; and the pro- 
pei-ty charged can be sold in execution of the decree, no separate suit 
being necessary — Rai Sital Sahai v. Shampoti Kuer, A.I.R. 1958 Pat. 
2. But a mere money-decree (which creates no charge upon die pro- 
perty) will not have tliis effect — Beer Chunder v. Nobodeep, 9 Cal. 
535; Lakshman v. Satijabhamabai, 2 Bom. 494; Adhlranee v. Shona 
Malee, 1 Cal. 365. 

When the decree provides for the payment of future maintenance 
and makes provision exiiressly or impliedly for its own execution, it 
does not put an end to the suit and consequentiy whether the matter be 
placed on the ground of Us pendens or on that of estoj)j)el by record, 
the result is the same. But when the decree is merely declarator)' and 
unexecutable, the suit qua suit is at an end then tiiose rules do not 
apply and the deci'ee qua deci'ee does not operate as notice of chaige 
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—Gimiram v. Kundanbai, A.I.R. 1940 Nag. 168 (172) 1940 N.L.J. 1. A 
^Itcn u.aeeme»t for maintenance can be varied the necessity 

nf instituting a .suit. But svhen the rate of maintenance is fi-xed in a 
ilccrcc its alteration or lariation can only be obtained by a separate 
suit nronerh' framed for the purpose— ZhW, at p. 173; see also Trim- 
hak V. Mi. BhaguhaK A.I.R. 1939 Nag. 249. 


\Mierc properties are specified in the decree and it is stated tliat 
the future maintenance is to be recovered from those properties by sell- 
ing them without attachment, the decree makes the future maintenance 
a elu’.rge on the properties — Abdul v. Secthalakshmi, A.I.H. 1931 Mad. 
*120 (121). 

A person who purchases a portion of a property which is subject 
to cliargc with notice of the charge, is liable to pay the whole amount 
of the charge. The chargeholder is entitled to enforce payment against 
the whole ^or any portion of the property charged. If the purchaser 
is made to pay the whole amount, his remedy wiE be in a suit for con- 
tribution against persons in possession of other portions of the property 
—Sharif v. Hunter, A.I.R. 1937 Oudh 420 (423), 167 I.C. 52. Enh.anced 
maintenance too can be claimed from the purchaser — Vedabati Willi- 
ams V. Rama Bat, A.I.R. 1964 Mys. 265. 


176. Sale of property for necessity : — If a propeity is sold for 
purposes whicli authorise the sale, {e-g., for legal necessity) the pui- 
chasor takes a good title free from the widow’s claim for maintenance — 
Cur Datjal v, Kaunsilla, 5 All. 367 ; Soorjo Koer v. Nath Buksh, 11 Cal. 
102 (105) ; Yamnabai v. Nanabhai, 12 Bom. L.R. 1075, 8 I.C. 1057 
(10.58); Lakslman v. Satijahhamahai, 2 Bom. 494. The property in 
the hands of the purchaser will not be liable for maintenance, if the 
transfer was made to satisfy a claim for which the ancestral propertj' 
is liable by Hindu law, and which under tliat law takes precedence 
over that of maintenance — Lai v. Banna, 4 All. 296. In the 
absence of any specific charge on the family estate as to the future 
maintenance of a widow, the sale of ancestral property by tire heir in 
possession for discharging the vah'd debts of the uddow’s late husband 
(or of her husbands father or grandfatlier) is I'alid, and the bona fide 
pure laser for value is not affected although lie may have had notice of 
icr c aim of maintenance. Tire principle is that under Hindu law the 
ni mg ebts of the deceased owner take precedence even over fire 

widow — Lakshman v. Satijahhamahai, 2 
Utinajiwln- Ji '/■ 5 -'^U. 367 ; Somasundaram v. 

A H™ banal, 7 Luck. 4U, 

A.I r ' 1097 \i**i Jamnabkai v. Balalaislim, 

■IS tile tivn nWj .. ^ Hindu law applies only so long 
I'itlicr Ilf .Iipm made charges on the property. If 

O t he riM if «» maintenanoe is oharged 

•W LET V precedence ovei- the other- 

■irTtS 

esiate of tlv. i ^ a maintenance is not a charge on the 

« transfo of tJie Sa 'v® defeated by 
mister el the lutsbands property to a liotsa Me purchaser for valtie 
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Without notice of the wido^v’s ritdit- 
1968 Mys. 288, ^ 

40. Where, for the more 
Burden of beneficial enjoyment 
obligation of his own immove- 
Scoln able property, a 
on use of third person has, 
land. independently of any 
interest in the immoveable 
property of another or of any 
easement thereon, a right to 
restrain the enjo3'ment of the 
latter property, or to compel 
enjoyment in a particular 
manner, or 


-Leixmi V. Krishna Bhatta, A.I.R. 

40. Where, for the more 
Burden of beneficial enjoyment 
obligation of his own immove- 
Si able property, a 
on use of third person has, 
independently of 
any interest in the immovea- 
ble property of another or of 
any easement thereon, a right 
to restrain the enjoyment * * 
in a particular manner of the 
latter property, or 


where a third person is entitled to the benefit of an obliga- 

nr arfsing out of contract and annexed 

exed to ownership, but to the Ownership of immovcable property, 
or easenusm’"® but not amounting to an interest therein or 

easement thereon, 

such right or obligation may be enforced against a trans- 
feree with notice thereof or a gratuitous transferee of the pro- 
perty affected thereby, but not against a transferee for conside- 
ration and without notice of the right or obligation, nor 
against such property in his hands. 

Illustration. 

A contracts to sell Sultanpur to B. Wliile the contract is still in 
force he sells Sultanpur to C, who has notice of the contract. B may 
enforce tlie contract against C to the same extent as against A. 

Amendment ; — ^Tlie first para has been amended by seq. 12 of 
the T. P, Amendment Act (XX of 1929), See Note 177 below. 

177. Para 1 : — ^Restrictive covenants : — ^Tlie first para has been 
amended by omitting the words “compel its enjoyment.” These words 
refer to affirmative covenants and by the omission of these words the 
Legislature has confined the operation of the first para of this section to 
restrictive or negative covenants only. In Talk v. Moxhay, 2 Phill. 
774, the iilaintiff, the owner of a vacant piece of land and of houses 
surrounding it, had sold the vacant piece of ground to a person who 
covenanted that he would keep the same in its then form in an open state 
uncovered with buildings, and the defendant bought the land from that 
person with notice of the covenant j held that tlie covenant was enforce- 
able against the defendant who had notice tliereof, and therefore he 
was not entitled to build on the land. It should be noted that the cov- 
enant, though affirmative in terms, was really of a negative character 
(viz., not to build upon the land), and in this view the decision was cor- 
rect. But the language used by Lord Cottenham seemed to lay dmvn 
that both affirmative and neg.itive covenants were enforceable against 
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, » ....’c Tliis case was therefore questioned in the 

Snirf of Appeal in Hmjivood v. Brunswick Building Society, 8 Q.B.D. 
^C3 vhae iMvas held that co^■enants of a negative ^aracter only could 
be enforced on the principle of Tulk v. Moxhay. Tire present section 
1ms been amended hr the Hght of Haywoods case. See the remarks of 
the Special Committee cited in Note 98 under sec, 11. 

The doctrhre of Tulk v. Moxhay, supra applies only to restrictive or 
negati\'e covenants. It cannot be extended to aiBiTnative covenants, 
such as a covenant compelling a man to lay out money or to do any 
('ther act of an active character. The covenant must be one restricting 
or affecting die user of the land and the remedy is not a remedy at law 
by way of specific performance under & .species of implied privity, but 
a remedy in equity by injunction against the violation of the covenant 
—Jagadish v. Md. Bakhtiyar, A.I.R. 1953 Pat. 409. See also Ganges 
Manufacturing Co. v. Radharani, infra. In deciding whether a cov- 
enant in a lease is an afBmiative or negative covenant, the Court 
must look to the substance and not to the form— Ganges Manufacturing 
Co. V. Radharani, A.I.R. 1945 Oil. 89, 49 C.W.N. 63. A covenant in 
the head lease implying an obligation on the part of the lessee to pay 
a specified rent, being a positive or affinnative covenant, cannot be 
enforced against the sub-lessee, there being neither privity of contract 
nor privity of estate between the sub-lessee and the original lessor — 
ibid. 

Tlie Court ivill not enforce against an assignee of a covenantor an 
affirmative covenant involving expenditure of money on land, whether 
such assignee takes with or without notice — Chafurbhu/ v. Mansukhram, 
A.I.R. 1925 Bom. 183, 27 Bom. L.R, 73, 86 I.C. 19. 

The first para of this section deals wdth what are called restiictive 
covenants which are enforced in equity in England on die ground that 
the person entitled to the right has an equitable interest in the land or 
a right in the nature of an equitable easement — Boscleo v, Jhagru, 46 
All. 333 (336). ® 

• t- ^ ^®strirtive covenant is one which would entitle a third person to 
in erfere with the free use .which the transferee may choose to make 
property which is the subject matter of the contract — Pemsel and 
I son v. Tttcker, [1907] 2 Ch. 191. A covenant which runs with the 
ii^ rtf A because it is something which restricts die 

Wvrt ■ r covenant never mns with the land either in 

IG Chandra v. Asaba, A.I.R. 1927 Cal. 41 (43), 98 

notiop nf if ^ ^ restrictive covenant and the purchaser takes wth 
restrain the* whose favour the covenant is made can 

Ramdas 28 C W M * 97 /^ contrary thereto— Mo/i hi/ Mohan v. 
M ITkS !' ai. 487 (488). A cov- 
of plot O can ha f f r fot the beneficial enjoyment 

Ooliif, A.U1, 1859 Pa/ 4 m Rolpai- Coffieny Co. v. Fimotfcim 

beer-honae or C/ire „liT!f A *“ 

liv'e covenant a^rl 1 1 ® ™ remaining unsold is a restnc- 

menant, and entoTOable against the purehaser-Hio/wf* v. 
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Revitt, L.R. < Ch. D. 224. M was allowed by the zemindar of certain 
lands to build houses on tlie lands on condition that if M sold any of 
the houses so built, he should pay one-fourth of the purchase money 
{haq-i~chaliariim) to the zamindar. M sold one of the houses to one 
R who had notice of the covenant in favour of zemindar, who 'there- 
upon sued R (as M^ell as M) to recover one-fourth of the 
purchase-money : Held that the covenant was a restrictive cov- 
enant, binding M not to transfer Iris interest without the zem- 
indar receiving his one-fourth share of the purchase-money ; the 
covenant was therefore enforceable against R as much as against M 
(jointly and severally)— .Prci/jj/ Narain v. Ramzan, 41 All. 417 (419, 420), 
17 A.L.J. 469, 49 I.C. 865. Tliis case has been dissented from in Haji 
AbdttI v. Nandlal, 1931 A.LJ. 429, 133 I.C. 543, A-I.R. 1931 All. 552, 
which lays domi that a contract to pay a certain sum of money (e.g., a 
haq~i-chahantm) on the hapjjening of a ceitain event cannot be held to 
be a i'estrictivc covenant. But in Kumar v. Narendra, A.I.H. 1930 Cal. 
357 (360), 57 Cal. 953, B. B. Chose and S. K. Chose, JJ., held that a 
covenant binding a tenant, his heirs or successors-in-interest to pay a 
certain share of purchase money to the landlord on the sale of the ten- 
ure, as a condition precedent to the landlord recognizing the sale as 
valid and binding on him, is a covenant running with the land and 
makes the purchaser liable for die same. Absence of a negative form 
of expression in a covenant is immaterial when from the substance of 
the agreement a negative agreement can be seen to be implied. A 
covenant in a putni lease tliat the putnidar shall submit duly, year after 
year in the landlord’s office, the Jama-wasil-baki and lawazima papers, 
runs with the. land and therefore bind the assignees from the parties — 
Hooghly Bank v. Mahendra, A.I.R. 1950 Cal. 195, 54 C.W.N. 327. 

Wliere some of the co-sharer landlords reduced the jama for their 
share and concealed the fact of reduction when they sold theii; interest, 
and it was admitted that the other co-sharers had not reduced the jama, 
the transferee was not bound by the reduction — Tark . Nath v. Raghu 
Nandan, A.I.R. 1950 Pat, 22, 28 Pat. 844. 

In India a lessor granting a lease in perpetuity or for a long term, 
such as 499 years, still retains the reversion, and if for the benefit of 
the reversion a covenant (in this case against the working of a coal mine 
in a certain way) is entered into, then the essential of a restrictive cov- 
enant that the covenantee must retain some interest in the land is satis- 
fied. It is not necessary that the property for the benefit of which the 
restrictive covenant is entered into must be independent of and outside 
the demised premises — Mati Lai v. Radha Damadar Jew, A.I.R. 1936 
Cal. 727 (736), 41 C.W.N. 263, 64 C.L.J. 308. See also Dyson v. Forster, 
(1909) A.C, 98. If in a deed of lease there is an e.xpress covenant that 
the assignee shall be liable to pay to the lessor the chouth money in 
respect of selami tlie covenant does not run with the^ land and hence 
the lessor cannot recover the chouth money from the assignee — Ram- 
briksh Prasad v. Shyamsiinder Prasad, A.I.R. 1962 Pat, 193. 

178. Para 2 ; — Obligation arising out of a contract : — .This para may 
be compared with sec. 91 of the Indian Trusts Act (II of 1882) winch 
lays dowi that “where a person acquires property with notice that an- 
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1.1 lovcrtii li'K entered into an. existing contract affecting that pro- 
of which specific perfonnance could be enforced, die fonner must 
Sd 'tSe nrSr^ for the benefit of the latter to the extent necessarj- 
fo give contract.- Urns, where a mortgage at the toe of 

liis mortgage is aware of circumstances winch ought to have put him 
on ^quiri^and such enquiry', if made, would have revealed the exist- 
eLe of an agreement by the mortgagor to mortgage the propertj' to a 
tJurd party, the mortgagees rights will on the principles of tim section 
and sec 91, Tinsts Act, be postponed to the rights of the third partj'-- 
hmeswaramma v. Snaramanuja, 29 Mad. 177. Similarly in the case of 
an agreement to sell, the title of the subsequent purchaser wath notice 
of the prior agreement in favour of another is subject to the obligation 
under sec. 91, Tinsts Act. He holds the property for die benefit of 
this latter to the extent necessary to gh'e effect to the contract— Appa 
Rao V. Veeranma, AJ.R. 1953 Mad. 409, (1952) 2 M.L.J. 166^ See in 
this connection AU Hossain v. R/iihunKH", A.I.R. 19o3 Cal. 41/ (F.B.). 


Hie rights described in diis para arise out of a contract between 
tlie person entitled to die right and tiie owner of the property trans- 
fened. They involve an obhgation on the latter but do not presuppose 
the possession of any property by die former. Tliis para deals writh 
contractual obligations relating to land but falling far short of any in- 
terest tlierein. 


The right of reconveyance of an easement granted in perpetuity 
is a positive covenant arising out of contract and can be completely 
dissociated from the land itself. Tliis condition cannot be fastened on the 
land itself, so as to make it a covenant running with the .land; it is a 
personal covenant independent of the land — Zal Rustomjt v. Aiifinnan 
Mofidal Islam, A.I.R. 1943 Nag. 4. 


A mere contract of sale, though it does not conjor an interest in the 
subject-matter of tlie conti’act, still creates an obligation annexed to 
the oMTiership of the property which can be enforced by the promisee 
under the contract against a transferee noth notice— Rebah Venkata 

^ (fOS); PuthenvurauU v. Kondiyal, 

(908) ; Gangaram v. Laxman, 40 Bom. 
498 (502). Thus where subsequent to a contract to sell certain pro- 
perty, it is attached in execution of a decree, the attachment does not 
prevai wei the pre-existing contract to sell even though the attaching 
CTeditor has no notice of die contract to sell-iAtbinarayana v. Subra- 

Diramjam v. Veemman, A.I.R. 1939 
Mad. 702, I.L.R. 1939 Mad. 853 (1939) 2 M.LJ. S22. 

ond ^ pre-emption falls under the sec- 

Xfd to « •contract is clearly, 

namely that wTi ^ obligation entered into by the promisor, 

ITtte fat Sr I “I* '“'3. "'«! llS promi- 

the parties to the r. ^ contrart is binding on tlie representatives of 

»i"“r " - 

'.-t.arf /an v! 
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the Lahore High Court tliat in such cases the covenant to indemnify 
the vendee eitlier by cash compensation or by delivery of other pro- 
perty of the ’I'eudor is not enforceable at the instance of the pre- 
emptor, as such a covenant does not run with the land — Mt. Banti 
V. Mandu, A.I.H. 1928 Lah. 357, (358), 9 Lah. 659, 110 I.C. 425. Hie 
Allahabad High Court has however taken a contrary view in Hamvant 
V. Chandi, AJ.R. 1929 All. 293 (295), 51 All, 651, 119 I.C. 243. 

Where P enters into an agreement with D by which D agrees 
to a restriction of the ordinary usei' of his property, it is merely a 
restrictive covenant which binds Ds transferee with notice of the cov- 
enant. No interest in D’s property or easement thereon is created by 
the agreement— Gord'hondas v. Mohanlal, 45 Bom. 170 (173). 

Annexed to the land : — A covenant between a lessor and a lessee 
is iirimarily binding on these two but upon an assignment either of 
tlie reversion or of the terms, it may also be binding on the grantee 
of the reversion or the assignee of tlie terms. Similarly die benefit 
of a covenant may pass to these parties respectively. If the covenant 
is for the benefit of the lessee and du'ectly concerns die land it runs 
with the land in favour of the assignee. An option to renew the 
lease rims with the land and so both die lessors and tire lessee’s suc- 
cessors in title are bound — Radha Kamal v. Puri MunicipaMy, A.I.R. 
1954 Or. 110, 

In order that the second para of this section may apply, the cov- 
enant must be annexed to the land. Thus, an undertaking by a ven- 
dor that he would pay any revenue that miglit be assessed on the 
land was not held to be a covenant falling imder this section but was 
merely a personal covenant — Ramadhin v. Sheoratan, 6 O.C. 184 ; 
Pachan Singh v. Jangjit Singh, 39 All. 166 (170). Wliere on a partition 
between the brothers, a mortgage-debt due by the f&mily is apportion- 
ed and there is a covenant by which a defaulting members share will 
be liable for any excess amount paid by another member, such a cov- 
enant is a restrictive covenant in the natme of an obligation annexed 
to the ownership of immoveable property; and a member making the 
excess payment is entided to enforce tire covenant against a purchaser 
of die defaulting member’s property with notice (actual or construct- 
ive) of the covenant — Abdul Razak v. Abdul Rahman, A.I.R. 1933 
Mad. 715. 

In an agreement between the Raja of Paresh Nadi Hills and the 
Setambari Jain Society, the former stipulated : “If die Society shall 
require any place on the hill and below thereof at Madhuban for erect- 
ing Mandir and Dharmasala and for doing repairs and making bricks 
for the said purpose, in that case I and my heirs shall give for making 
Mandir, Dharmasala and bricks, land, stones from the hills and timber 
free of costs and if I and my heirs refuse to give in that case the 
Setambari Jain Society shall take the same of its own power.” The 
Society was resisted by the defendants who subsequently to the agree- 
ment had acquired lease-hold mtere.sts in the land on which the 
Society sought to erect a temple : Held by the Privy Council that the 
agreement did not create in the Society some present estate or interest 


27 
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SferfMced against the assignL fam the Kaja-Mehm/ a«„ 
Singh V. Bakhand, 25 C.W.N. //O (P.G.). 

The terms “annexed to the ownership" must not be understood to 
mean hretiting any interest or cliarp m the land but simply rdating 
to the ownership or by virtue of tlie right of propnetorslnp . A con- 
tract of pre-emption entered into by the proprietors in a village, 
tliough a personal one in the sense diat it creates no interest in the 
land, is also entered into by virtue of their position as proprietors and 
is entered into in respect of their property, and must from its very 
nature be deemed to have been annexed to tlie ownersWp of the pro- 
perty— Bffsdeo V. Jhagrii, A.I.R. 1924 All. 400 ; followed in Jagamaya v. 
Tidsa, A.I.R. 1926 AU. 70. 

Wliere an ekrarnama provided that in the event of die executant 
not paying the allowance fixed for maintenance the obligee was to have 
liberty to proceed against the properties relinquished by her, and in 
case she was unable to realise the arrears from those properties she 
might have recourse to die other properties of the obligor, no particular 
or specific property having been mentioned as liable for the claim, the 
deed could not be construed as creating any chaise but only an obliga- 
tion arising out of a contract, annexed to the ownership of immoveable 
property ivithin the meaning of this section — Mohini v. Purna Sashi, 
A.I.R. 1932 Cal. 451. Unless the obligation creates an interest in or 
charge on the property, it cannot be enforced against a bona -fide pur- 
chaser without notice — Ibid. But an obligation to pay zar-i-chdharum 
(one-fourth of the sale price, payable b)'^ the tenant to the landlord, in 
case the former sold his interest in the land) is merely a personal obliga- 
tion to pay a certain sum of money to a tliii'd party, arising out of a 
contract, and is not an obligation annexed to tiie ownership of land — • 
Haji Abdul v. Nandlal, A.I.R. 1931 All. 552 (553). 

179. Transferee with notice It is essential tiiat an assignee of 
the original covenantor must have notice of the restrictive covenant, if 
he is to be bound by it. A purchaser is not guilty of negligence in not 
as "'ng for the title deeds of an adjoining property which prima facie 
e as no right whatever to ask hfe vendor to produce. As between 
e ven or and the purchaser, it is the vendor who is to disclose to 
covenant restricting die enjoyment of the property 
sold— C/iflfurWiM, V. Mansiikhram, A.I.R. 1926 Bom. 183 (184). The 

enforced against a tmns- 
takes wntTi ^creof, on the equitable doctrine that a person who 

119001 9 Ch ® covenant is bound by it— Rogers v. Hosegood, 

in justice he ought tfansferee’s liability rests oh the ground that 

vai d^-^arge of die obligation which 

noiroftroht«J“ ^ ^ purchaser ivith 

better than that oi hi^ vSor* T position should be 

obligation has bppn t presumably the existence of the 

and Broira, 7th Edn., pp"! price— Shephard 
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A person who purchases property knowing that it is encumbered 
with a debt is liable under this section to discharge the debt — Mahadeo 
V, Sant Baksh, 2S O.C. 118, 57 I.C. 513 (516). 

The notice referred to in this section must be a clear- unequivocal 
‘notice. Vague references are of no effect— 2^t/r Mahomed v. Dinshaw, 
A.I.R. 1922 P.C. 393 (396), 

The notice may be actual or constt'uctive. Where a vendee had 
constructive notice of the covenant of pre-emption embodied in a 
registered deed of lease, the covenant was enforceable against the ven- 
dee — Jagamaya v. Tulsa, A.I.R. 1926 All. 70. Thus, when a mortgagee 
is aware of circumstances which ought to have put him on inquiry, and 
when by such inquiry he would have known of the existence of a pre- 
vious agreement by the mortgagor to mortgage the . same property to 
a third person, he must be deemed to have had constructive notice of 
the agreement, and in accordance with the provisions of this section his 
mortgage-riglits must be postponed to those of the party in whose fav- 
our there has been a previous agreement — Kameswaramma v. Sitaram- 
amija, 29 Mad. 177. Wiere a mortgagee in possession entered into an 
agieement to purchase the mortgaged property, he can bring a suit to 
enforce tlie contract as against a subsequent purchaser. As the subse- 
quent purchaser knew that the property was in the possession of the 
mortgagee, he ought to have enquired of the mortgagee as to the nature 
and e.xtent of his interest (i.e., whether he was in possession as mort- 
gagee or by virtue of any other light) and as he abstained from making 
any inquiries of him, he must be deemed to have had notice of tlie 
agreement to sell in favour of the mortgagee, and cannot therefore resist 
his suit — Pwdhenpurayil Kondiyal, (1916) 2 M.W.N. 31, 34 I.C. 906 
(908). 

If the contract is contained in the wajib-ul-arz of the village in 
which the property is situated, it is sufficient notice, and the transferee 
by purchase cannot be allowed to plead want of notice — Basdso v. 
Jhagru, A.I.R, 1924 AIL 400. 

Tlie right or obligation can be enforced under this section against 
a transferee with notice, even though he has purchased under a register- 
ed deed. A party who purchases imder a registered deed, with notice 
of a prior agreement for sale, shall not be allowed to retain the property, 
as against the person claiming under the prior agreement — Chunderoath 
v. Bhotjntb, 10 Cal. 250; Gangaram v. Laxman, 40 Bom. 498 (502); 
Desaibhai v. Ishwar, 44 Bom. 586 (588). A registered purchaser of 
land, who buys with notice of a prior unregistered contract by his ven- 
dor to sell the same land to the plaintiff, cannot resist a suit for specific 
performance on the plea of registration — Kavar v. Ismail, 9 Mad. 119. 
Wliere a bona fide contract, whether oral or written, is made for the 
sale of property, and another party afterwards buys the property with 
notice of the contract, the title of the pai-ty claiming under the contract 
prevails against the subsequent purchaser, although the lattei-’s pur- 
chase may have been registered and he has obtained possession under 
his purchase — Chunder Kanta v. Krishna Sunder, 10 Cal. 710. See also 
Cooverji v. Bhimji, 6 Bom. 528 ; Fuchha Lai v. Kunj Beharl, 18 C.W.N. 
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IQ PT T 213 20 I.C. 803; Krishna v. Gangaram, 13 All, 28; 

StS ; A.I.II. 1958 Bom. 194. 

180 Obligation created by decree : Tiiis section deals with per- 
sonal rights in cases where such rights do not arise out of a specie 
charge on immoveable property. But where such a charge (e^g., obli- 
gation to pav money out of certain property) is created a decree, it 
would bind the immoveable property even in the hands of a transferee 
for consideration and without notice; the purchaser cannot avoid a 
specific charge created by the decree on the propeity of tlie vendor 
on the ground of his being a bona fide purchaser without notice- 
Rozia Begam v. Ishrat, A.l.R. 1929 Oudh 316 (318, 319). 


There is no difference in principle between a charge created by 
a contract and one created by a decree. In either case the ciiarge is 
not a transfer of an interest in the property. Tlius where a particular 
right is charged on specific immoveable property, sudi right cannot be 
enfarced against a subsequent transferee for valuable consideration 
and without notice of tlie charge— RustomaVi v. Affabhusain, A.I.R. 
1943 Bom. 414. 


Gratuitous transferee : — ^The right will be enforced against a giatu- 
itous transferee. On taking the propeity as a gift there is no reason 
why he sliould be in a better position timn liis ti-ansferor or why the 
right of the third person should be defeated by tlie transfer. Moreover, 
in tlie case of a gratuitous transfer, the notice must be presumed to 
have been conveyed to the transferee. 


181. Execution sale ; — Although the word ‘transferee’ in this sec- 
tion refers to a transferee under a private ahenation, still the rule of this 
section may apply to a purcliaser at Court-auction — Rebala Venkata v, 
Mangadu \eUappa, 5 L.W. 234, 38 I.C, 107 (108). Tlierefore, where 
a creditor attaches a property which is subject to a particular obliga- 
tion arising out of a contract, he is not able to override that obligation 
but can sell the property only subject to such obligation. Hius, where 
entered into a contract to sell his property to A, and subsequendy 

nhiQ- ^ property in execution of a decree he had 

, ie?d that A was entitled to die propeitjr as against exe- 
IC reUappa, 5 L.W. 234, 38 

(3961 theivT^J n‘- v- Dinshaw, A.I.R. 1922 P.C. 393 

this section to t Court-sak Committee applied the principle of 

or implied of the 

owner. ^ “ ensibJc persons interested in immoveable property, 
property and ostensible owner of such 

not authorized to mS>k f transferor was 

taking reasonable care tn 1, t^at the transferee, after 

power to make the transfer^if^^^^^^ transferor had 

ihe transfer, has acted in good faith. 
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182. Principle : — “Thii)' section is based on the princiisle that where 
one of two innocent persons must suffer from the fraud of a tliird part}', 
tlie loss should fall on him who has created or could have prevented 
the oppoi'tunity for the fraud, and that in such cases hardship is 
caused by the strict enforcement of the general rule that no one can 
confer a higher right on property than he himself possesses.” (Per Sir 
Courtney Ilbert)— GozeWe of India, 1884, Supplement, p. 182. The 
principle is that of the two innocent persons or equally guilty persons 
if the law has to make its choice as whom to penalize, the law will 
choose the person whose indiscretion has enabled the fraud and favours 
him who is in possession — Mi. Ghtdam Fatima v. Mt. Gopal Devi, 
A.I.R. 1940 Lah. 269. See also Henderson & Co. v. Williams, (1895) 1 
Q.B. 521 ; Palaniveluppa v. Nachappa, A.I.R. 1919 Mad. 247 and 
Metva Ram v. Ram Gopal, A.I.R. 1926 All. 591 (601). This section 
forms An exception to the general rule that no one can convey a better 
title than he himself has in the property — Kanfhti Lai v. Pallu Sahu, 5 
P.L.J. 521 (535), 57 I.C. 353; Nainsiikhdas v. Gowardhandas, A.I.R. 
1948 Nag. 110, I.L.R. 1947 Nag. 510. Wliere a Court sees that the 
rights of one of two innoeent parties must be sacrificed, it is entitled to 
consider whether anything in the conduct of the party who comes into 
Court and seeks relief has debarred him from asserting his right — 
Thakuri v. Kundan, 17 All. 280 (281). 

Tlie rule in this section is based upon tlie doctrine of estoppel. “It 
is a principle of natural equity, which must be universally applici:\ble, 
that where one man allows another to hold himself out as the o^vner 
of an estate, and a tliird person purchases it for value from tlie appar- 
ent owner in the belief that he is the real owner, the man who so allows 
the other to hold himself out shall not be permitted to recover upon 
his secret title unless he can overthrow tliat of the purchaser by showing 
tliat either he (the pm'chaser) had a direct notice, or something which 
amomited to constructive notice of the real title, or that there existed 
circumstances which ought to have put him upon an inquiry wliich, if 
prosecuted, would have led to a discovery of it” — Ram CoOmOr v. 
McQueen, 18 W.R. 166, 11 B.L.R. 46 (P.C.); K/uoafa Muhammad 
Khan v. Muhammad Ibrahim, 26 AU. 490; Baidtja Nath v. Alef Jan 
Btbi, 36 G.L.J. 9; Raja of Karoetnagar v. Saravana, 4 L.W. 200, 35 I.C. 
893 (898) ; Mating Po v. Ma Myit, A.I.R. 1933 Rang. 361 (362) ; 
Lai Singh v. Paras Ram, A.I.R. 1922 Nag. 226. A person shall not be 
permitted to represent a state of facts at one time, and afterivards 
when such representation has induced another to change his position, 
seek to show that as such his representation was erroneous— jier Lord 
Halsbuiy, L.C. in Colonial Bank v. Cady, 15 App. Cas. 267. “Strangers 
can only look to the acts of the parties and to the external indicia of 
property, and not to the private communications which may pass be- 
tween a principal and his banker, and if a person authorises another 
to assume the apparent right of disposing of property in the ordinary' 
course of trade, it must be presumed that the apparent authority is 
the real authority” — per Lord Ellenborough in Pickering v. Busk, 15 
East 88 (43). 

This section is another species of estoppel when the representation 
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• F Hirectlv to the repvesentee but when it consists in enabling 
iritSSbla oS .0 B.a=ad those with whom ioy are d^g o„ 
IccoS of the special position ot vantage m which they were placed by 
Lduct express or implied, of the real ownexs-Saftjamrayam- 
murthi V. Pudamo, A.I.R. 1943 Mad. 459. See also Lapura v. Madso- 
dan AIR 1943 Lah. 168; Lai Singh v. Gtrru Granth Sahib, A,I.R. 
195i Pepsii 101. K the property was vested in an idol no estoppel 
could operate against it, unless perhaps it was gu% through its recog- 
nized agent of some laches and thereby induced a purchaser to be- 
lieve in die oivnersliip of a stranger. But human representative of 
the idol cannot defeat tlie claims of tlie idol merely by setting himself 
up as the owner of die property. If the property was vested in the 
trustee tiiere could be no person against whom any estoppel could 
operate— Rflffln v. Sum/, A-I.R. 1944 All. 1, I.L.R. 1944 All. 20, 


As to the conditions which the section requires for its applicatioji 
see die following cases; Baidyanath v. Alaf Jan, A.I.R. 1923 Cal. 240; 
Gholam Siddique v. Jogendra Nath, A.I.R. 1926 Cal. 916; Sahar Banu v. 
Raj Bahadur, 1934 Oudli 233; Krishna Kishore v. Sarat Kumar, 41 
C.W.N. 797; Catholic M. P. Concent v. Suhhanna, A.I.R. 1948 Mad. 
320. 


Tliis section being an exception to die general rule that a person 
cannot convey a better title than what he liimself has in the property', 
the conditions laid down in the section must be strictly fulfilled before 
its benefit can be available to the transferee — Khushalchand v. Trimbak, 
A.I.R. 1947 Bom. 49, I.L.R. 1946 Bom. 984. 


183. Scope of section This section does not apply lo a transfer 
of a decree of foreclosure, because such a transfer is not a ti’ansfer of 
imnwoeable property-^Mahomed v. Ma O, 9 Bur. L.T. 121, 36 I.C. 426. 


But the principle of this section applies to mortgages — Mt. Ghtdam 
Patima v. Mt. Copal Devi, A.I.R. 1940 Lah. 269. See also D. A. V. 
College V. Umrao Singh, A.I.R. 1935 Lah. 410 ; Arur Singh v. Santi, 
A.I.R. 1936 Lah. 405. Where a Malioniedan, his wife and son had exe- 
cuted a mortgage of two houses and the mortgage deed had been regis- 
eied as executed by the husband alone, the wife alloiring the bus- 
and to represent himself as the ostensible owner of one of the houses 

covez'ed by the provision of this section 
Smgfi V. Wait Mohammad, A.LK 1940 Lah. 252. See however 

Mad. 730, where it has been held 
tlip assin die case of a mortgage. Hie fact that 

not nrpwnf ^ is a bona fide holder for consideration, can- 

the mnt+<racrp ^ Or lu's successors successfully pleading that 

the deatli of **^*^*^ not supported by consideration. If on 

’ one of the eo the entire mortgage security is released by 

beLSe fee binding on the other co-heirs, 

ov.'ner—Haiarkhan ^ ’releasing cannot be regarded as an ostensible 
Hajarumn v. Kesarkhan, A.I.R. 1968 Guj 229. 

tion of a section includes a payment in redemp- 

extinguishing the rieht-s redeeming a mortgage and thereby 

B suing me rights transferred by the mortgage is a transfer under 
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this section, inasmuch as thq rights created by the mortgage in favour of 
the mortgagee are re-transferred to the mortgagor — Qanmt v. Budhmal, 
A.I.R 1927 Nag. 86. 

This section does not apply to the case of a piurchase of the equity 
of redemption. A person who purchases tire equity of redemption can- 
not repudiate his liability under the mortgage even if he purchases with- 
out notice of the mortgage, because there no law which requires a 
mortgagee to give notice of his mortgage to die world — Narayan v. 
Purushottam, A.I.R. 1931 Nag. 144 (145). 

A person making a purchase at an auction sale is not a transferee 
from a transferor who was in possession of the property ivith the con- 
sent, e,\press or implied of anothei'. In an auction sale die transfer is not 
by act of parties but by operation of law to wliicli die judgment-debtor 
is no consenting party. The only remedy the- law gives an auction pur- 
chaser is die refund of the purchase money in case the judgment-debtor 
is foimd to have no saleable interest at aU. Tliis section cannot, there- 
fore, be applied in favour of an auction purchaser — Mt. Shahar Bano V. 
Raj Bahadur, A.I.R. 1934 Oudh 233 (235) ;Mangat v. Ghasi, (1930) A.LJ. 
481 ; Piiran Mai v. Sim Pal, (1934) 32 A.L.J. 1260 ; Nand Lai v. Sun- 
der Lai, A.I.R. 1944 All. 17, I.L.R. 1943 All. 892; Lalit Mohan v., 
Lachmi Raj, A.I.R. 1946 Oudh 213. However, the principle of natural 
equity on which die provisions of this section as well as diose in sec. 
115, Evidence .A.ct are based, apply to a Court-sale — Sheikh Hussein v. 
Phoolchand, A.I.R. 1952 Nag. 64. 

It is not necessary to enter into any question under sec. 41 in order to 
decide whether a purchaser pendente life is affected by the doctrine 
of Its pendens. An estoppel arising under diis section cannot override 
the imperative provision of sec. 52 — Gendmal v. Laxman, A.I.R. 1945 
Nag. 86. 

Tliis section applies only to a voluntaiy transfer, and does not 
apply to a transfer made in invitum. (auction sale) by an order of the 
Court under which the judgment-debtor himself does not join in the 
actual transfer — Vaman v. Tikaram, A.I.R. 1927 Bom. 368. See also 
Ram Chandra v. Kondoo Jonga, A.I.R. 1940 Nag. 7, and Dwarika Haltvai 
v. Sitla Prasad, A.I.R. 1940 All. 256. But the Madras High Court has 
stated in a short judgment that aldiough diis Act applies only to 
transfers by act of parties, still the principle of diis section applies in 
favour of an auction-pui'chaser in a court-sale — Naraprath v. Paramboli, 
34 I.C. 494 (Mad.) ; and die Allaliabad Hi^i Court in an earlier case 
applied the principle of diis section to a case of auction-purchase — 
RasuUin V. Nand Lai, A.I.R 1930 All. 521. 

Tliis section is not applicable to a transferee from a limited holder 
hke a widow, either under die Hindu law or under the customary law, 
because the widow holds the limited rights in the propert)'^ in her 
capacity as a widow and not as an ostensible owner — iKapura v. Madsu- 
dan, A.I.R. 1943 Lah. 168, 45 P.L.R. 183. A transferee from a ^ Hindu 
widoVv, who takes the property from her before the reversioners right 
has accrued, cannot successfully plead the bar of this section, altlioii^i 
he was a bona fide transferee for value who had taken the property 
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, , • „ <th;h Deo V. Rotn Prosod, A.I.R. 1925 All. 79 (84) ; 

wi'v Brfoli R™, AXH. IMO AJl. 374 (375); Shmbhu v, 
Sadeo, A.I.R. 1933 All, 493 (494). In oases whae a person, who 
.as allo.^ another to occupy the position o( an ostosible ovvnK, has 
•I limited estate, the rule of this section applies only durmg the hfe-time 
of a limited o%vner and is not available to protect toansferees ag^st 
the claim of the reversioners — Phool Kuer v. Prem Kiter, A.I.R. 1952 
S.C. 20T. 


Not only is it necessary that the transferee should have acted in 
good faith, but also that the transfer should have been made by the 
ostensible o\raer with the consent, express or implied, of the person 
interested. Payment of tlie consideration has also to be proved— 
Nond Lol V. Kstoiti Bibi, A.LR- 1933 Lah. 258 (259), 146 I.C. 210; 
U Po V. Edtoard, A.I.R. 1934 Rang. 139, 150 I.C. 898. In the absence 
of a finding that the transferee after taking reasonable care to ascertain 
that the transferor had power to make tlie transfer had acted in good 
faith, this section does not apply — Nainstdchdas v. Qocordhandas, A.I.R. 
1948 Nag. 110, I.L.R. 1947 Nag. 510. If the co-sharer entrusted with 
Die management of the entire propertj'^ transfers the entire p^opert>^ 
the other co-sharers are not precluded from asserting their title simply 
because the revenue records mention tlie name of the transferor alone — 
Sura] Rattan Thiranii v. Azamabad Tea Co. Ltd-., A.I.R. 1965 S.C. 295. 


This section has no application to a case where the document 
executed earlier had been presented for registration without undue 
delay but after the doaiment executed later had already been registered. 
Section 41 should not be read in such a way as to come into conflict 
with sec, 47 of the Registration Act — Mathura v. Ambiha, 12 A.L.J. 993. 
See also Bindeshri v. Somnath, 14 A.L.J. 382, 


Tliis section extends to subsequent purchasers as well, and “it may 
safely be maintained tliat even if one of such purchasers had some sort 
of constructive notice, the defendant who is the last purchaser cannot 
be dislodged from Iris position as a bona fide purchaser for value widiout 
notice, without proof of circumstances bringing such notice home to 
him per Surhwardy, J. in Gholam Siddique v. Jogendra Nath, A.LR. 
1926 Cal. 916 (918). » ^ & 


If the first transferee from the benamidar is a bona fide purchaser 
or value without notice he acquires good title and any transferee from 
him witii or without notice of the real title would in equity acquire 
a goo le. If -the first transferee is either a volunteer or a transferee 
'vith notice, a bona fide transferee from him for value 
Per tT still protected on that principle— 

1940 Cal' Roxburgh, JJ. in Purnendu v. Haiiut Mull, A.LR. 


under]viiTtr"\'f^o^* section does not apply to the Punjab; but die principle 
r^i MehrChand, A.LR. 1&7 

( .B.), Kanhuja Lai v. Deep Chand, A.LR. 1947 Lali. 199. 

to he^biiifhnff*n!f not require diat the transaction 

he binding on the real owner must have blen entered into with his 
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consent— Satyanarayanamurthi v. Pydayya, A.I.E. 1943 Mad. 459, (1943) 
1 M.L.J. 219; Parmii v. Angamuthn, A.I.R. 1942 Mad. 730. 

For the application of this section it is essential that the consent 
of the true owner to the possession of the ostensible owner must conti- 
nue up to the date of the transfer; but it is not necessary that the 
transfer itself should be with the consent of the o\vner. If it is proved 
that transfer was made with the consent of the rightful owner, the case 
would fall within the piuview of sec. 115 of the Evidence Act and the 
other conditions of sec. 41 of the present Act need not be satisfied. 
Such consent will estop tlie owner even tliough the transferee made 
no inquiries to ascertain that the transferor had power to make the 
transfer — a condition whicli is essential for the application of sec. 41 — 
Fazal V. Md. Kazim, A.I.R. 1934 All. 193 ; Jesa Ram v. Glndaman, A.I.R. 
1936 Lah. 816. 

The mere fact that an entry is made in the survey register in favour 
of the transferor is not evidence of consent of the owner within the 
meaning of this section — Pemmal v. Stihramania, A.I.R. 1939 Mad. 299. 

Wliere a woman allowed her husband to retain possession of title 
deeds of a property gifted to her by her father-in-law in lieu of dower, 
rt was held that she impliedly consented to tire husband holding him- 
self out as tire orvner of tire property and that a mortgagee from him 
was protected by this section — Bhagat v. Fatima, A.I.R. 1937 Pesh. 58. 
But this section cannot be applied to the case of the widow of a sepa- 
rated member of a Hindu joint family when nothing has been done 
by her by which her consent can be implied in aUowing other members 
of tire family executing a mortgage including therein the property left 
by her husband to pose as the ostensible orvners in respect of that 
property — Mt. Komal v. Gvr Charan, A.I.R. 1938 AH. 242. 

The consent referred to in tiris section must be an inteUigent con- 
sent atrd not one brought about by misrepresentafa'on on the part of the 
person making it as to his legal rights — Dungaria v. Nand Lai, 3 A.L.J. 
534. 

Coirsent may be express or implied, i.e., consent need not always 
be by word, it may be by act or conduct, e.g., by acquiescence. Acqu- 
iescence does not mean simply an active intelligent consent, but may 
be implied if a person is content not to oppose irregular acts which he 
knows are being done — Duke of Leeds v. Earl of Amhet'St, 2 Ph. 117 ; 
Evans v. Smaltcombe, L.R. 3 H.L. 249; Cowell v. Watts, 2 Ht. & Tw. 
224 ; Ananda v. Parbati, 4 C.L.J. 198 (207) ; Sarat Chunder v. Gopal 
Chunder, 19 I.A. 203, 20 Cal. 296 (311) ; Bhimappa v. Basawa, 29 Bom. 
400 (403). 

"If, whatever a man’s real intention may be, he so conducts liim- 
self that a reasonable man would believe that he was assenting to the 
terms proposed by other party and upon that belief enters into the con- 
tract with him, the man thus conducting himself would be equally 
bound as if he had intended to agi’ee to the otlier party’s terms”— per 
Blackburn, L.J., in SmifZi v. Hughes, 6 Q.B. 607 ; Sukhimoni v. Mohen- 
dra, 4 B.L.R. 16 (P.C.) ; Dungaria v. Nandlal, 3 A.L.]. 534. 


28 
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It is of the essence of this section that the condurt of the- real owner 
. J in the transferee tl\at Ins transferor had power to 

AI.H, N.g. 41.” 

Tlie transferee must prove two things ; (1) that he made bona fide 
enquir,^ and (2) that the transferor was the ostensible owner with the 
eSS of die real owner-Motinnii Sowear v. Visalakshi Ammaf, A.I.R. 
I 9 S M-id % Asrafi Devi v. Trilok Chand, A.LR. 1965 Punj. 140. 


Express or implied consent to ostensible ownership imports that 
the real owner is in some manner, privy to the creation of the ostensible 
onmership— Cot/johc M. P. Convent v. Subbanna, A.I.R, 1948 Mad. 320, 
(1948). Tire words "consent express or implied” refer only to the trans- 
feror holding die property as ostensible owner and not also to the trans- 
fer sought to be protected under the section, ibid. The real owners 
inaction or silence at a time when he was not conscious even of his 
own rights would not debar him from urging his own claim against a 
transferee even if he be one for valuable consideration— S/iamsher v. 
Mehr Chand, A.I.R. 1947 Lah. 147 (F.B.). 


Acquiescence is not a question of fact but of legal inference from 
facts found — Beni Ram v. Kitndcin Lai, 21 All. 496 (P.C.). It cannot be 
inferred from a mere absence of protest, especially where the party 
dealing with the propei-ty knew or could have known that the property 
he was dealing witli belonged to another — Fafehtjab v. Muhammad, 9 
All. 434; Cda Begam v. Immamuddin, 1 All. 82; Basaicntappa v. 
Ranu, 9 Bom. 86 ; Chintaman v. Dareppa, 14 Bom. 506. But it can be 
inferred from absence of acts of owiership for a long time. Tlius, 
where for a long teim of years no act of ownership was exercised by the 
plaintiff over the house in dispute, but, on the contrary, she allowed her 
husbands cousin to deal with tiie house apparently as the ostensible 
owner tiiereof, and in consequence of such conduct the defendant had 
been induced to purchase tire same, it was held that tlie plaintiff could 
not successfully sue for recovering her share in the house — Thakuri v. 
Kvndan, 17 All. 280 (281, 282). 

If A applies to get his name entered in the Revenue papers, and 
B (tlie real owner) opposes the application for the entry, but in spite of 
the opposition A gets his name entered, A cannot be said to hold as 
an ostensible owner with the consent of the real owner — Pateshri v. 
Aflges/iar 8 A L.J. .358, 10 I.C. 961 (962); affirmed on appeal, Nageshar 

I-C- 673 (675), A.I.R. 1915 
^ revenue sale in favour of the Government is void, 
a vendee trom the Government cannot invoke the aid of sec. 41 against 
ffie defaulter— Ramrflo Jankiram v. State of Bombay, A.I.R. 1963 S.C. 


cannot bp person who has disclaimed a title 

W'ho h-ivp niirplv A j'fts^^vards to the prejudice of die parties 

in ffood faitin f property from the ostensible owner 

S I C 3 “ " value-F«Wt,V Jaban v. Abdul Ghani, 5 O.L.J. 49, 

ransfer by ostensible owner after suit by real owner : — Altliough a 
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person may hold himself out as die ostensible owner of a property widi 
the consent (express or implied) of tlie real owner, still if the real 
owner brings a suit against the ostensible owner for the possession of 
the property, and then the latter transfers the property after the insti- 
tution of the suit, the previous consent must be deemed to be revoked 
by the act of filing the suit. Moreover, the estoppel arising under sec. 
41 cannot override the imperative provision of lis pendens laid down in 
sec. 52. Further, it is immaterial tliat the ostensible owner, at the time 
of transfening the property, did not know that the real owner had filed 
a suit against him ; for die pendency of the suit would by itself oper- 
ate as a constructive notice of the revocation of the previous consent 
—ShafiquJlah v. Samiullah, A.I.R. 1929 AU. 943 (945). 

Minors ; — Where the alienation is made by the ostensible oivner of a 
minors proiierty it is impossible for the latter to give his assent, either ex- 
pressly or by implication ; hence this section does not apply — KanhiyeS 
Lai v. Deep Chand, A.I.R. 1947 Lah. 199 ; Saiyanarayanamurthi v. Pyd- 
ayya, A.I.R. 1943 Mad. 459 ; Pooran Chand v. Radba Raman, A.I.R. 1943 
All. 197. In such a case the consent of the guardian is not sufficient 
— Sadiq Hussain v. Co-operratioe Central Bank, A.I.R. 1952 Nag. 106. 
Suit by a deity to set aside a mortgage by the sebait is not hit by sec. 
41 — Sri Thaktir. Krishna Chandramajiu v. Kanhayalal, A.I.R. 1961 All. 
206. 


185. Person interested ; — Under this section alienors must act as 
ostensible oivners with the consent express or implied of “persons in- 
terested”— Z7. A. V. College v. Vtrtrao Singh, A.I.R. 1935 Lah. 410, 157 
I.C. 92. A guardian is not a person personally interested in die minor 
owner’s property and therefore cannot give consent to a third pRrty 
to hold himself out to the world as the owner of the infant’s properly 
so as to enable a transferee from such party to claim the benefit of this 
section — Dambar Singh v. Jaioitri, 29 All. 292 (294). And a minor \vill 
not be bound by the consent given by his guardian in possession — Ram 
Charan v. Joy Ram, 17 C.W.N. 10, 16 I.C. 825 (828). 

Similarly, reh'gious endowments do not fall under this section, as 
the property is vested in the shrine and no particular person can give 
consent express or imphed — Ghulam Haidar v. Manager, 73 I.C. 711. 

186. Ostensible owner ; — The expression ‘ostensible owner exclu- 
des such persons who hold possession of property professedly as agents, 
guardians or in any other fiduciary character — Dambar Singh v. Jatoitri, 
29 All. 292 (294) ; Abdulla v. Bundi, 34 All. 22 (24) ; Maung Bya v. 
Maitng San, 4 Bur. L.T. 74, 10 I.C. 778 ; Chandra Kanta v. Bhagjur, 1 
I.C. 525 (527); Sadiq Hussein v. Co-operatioe Central Bank, A.I.R. 
1952 Nag. 106. A guardian cannot be said to be the ostensible owner 
with the consent, express or implied, of die minor — Abdulla v. Bundi, 
34 All. 22 (24). As between members of a joint Hindu family the fact 
that the name of one member is used in acquisition of the property 
does not amount to the holding out of that member as the ostensible 
owner, and a person dealing with one such member can hardly say diat 
he was misled, unless he ' proves tiiat he had made full inquiries and 
could not ascertain his title — Mt.' Jasodar v. Mf. Siikurmani, A.I.R. 1937 



220 TRANSFER OF PROPERTY 


i§EC. 4l 


no I C 1005. If R manager of a joint Hindu family consist- 
alienates propert>^ the ahenee cannot be called a„ 
Sensible corner, with the consent of the real osiers, because the 
minors cannot-give their consent, express or implied lo tiie ahenee 
aooearine as the ostensible owner- Consequently, if die alienee trans- 
iels the propei-ty to some other person, that person camiot plead sec. 
41 in a suit by tlie minors to recover possession. h\ such a case, die 
nuestion whether such person made reasonable inquiries or acted in 
S faith is immaterial-S/i««fci7r v. Daoo/i, A.I.R. 1931 P.C. 118. Tlie 
principle that die alienee of the interest of a Hindu coparcener is entitl- 
ed to enforce liis claim against the share to which the alienor was entit- 
led at die time of the alienation unaffected by any birth or death 
subsequent to die date of alienation, applies to die case of the 
transferee who is protected under this section. Hie tide of die ahenee 
has to be considered with reference lo the date of die transfer which 
could not be avoided by him or liis legal representatives, if the other 
conditions of this section are found to have been connilied with-r- 
Satifanarayammurtlu v. Pydmjya, A.I.R. 1943 Mad. 459. 

Where a vendee does not assert liis right and the vendor is allow- 
ed to carry on the management, the latter may be an ostensible owner 
— D. A. V. College v. Umrao Singh, A.I.R. 1935 L.ah. 410, 157 I.C. 92. 
’iVhere a Burmese husband allowed his wife and children to hold them- 
selves out as the sole oumers of the properties and the wife and child- 
ren mortgaged die property to a peison who acted in good faith, it 
was held that the husband could not impugn tlie mortgage — Maung Po. 
V. Maung Myit, A.I.R. 1933 Rang. 361, 146 I.C. 1068. mere during 
the husband’s absence on the pilgrimage the wife sold a piece of land 
which had before the husband’s departure been mortgaged b)' her and 
die purchaser paid off the mortgage having by proper inquiries satisfied 
himself that the wife was the true owuier, the husband was not allowed 
to recover the laud, nor to redeem the mortgage — l^hVos v. Mt, Tetri, 
20 C.W.N. 106. Wliere some of the co-sharers are shown as owuiers in 
the revenue records for a number of years, the other co-sharers camiot 
ch^enge a sale by the former— jytf/io Das v. Melier Baksh, A.I.R. 1933 
Lah. 262, 144 I.C. 340, Wliere one partner has permitted another j>art- 
nei to deal with partnership property as an ostensible owner and such 
property is mortgaged by the latter to a bank, knowledge on the part 
0 one member of the investigating committee of the bank in his per- 
soiwl capacity that the property belongs to the parbiership is not itself 

^ P ? “ference as to knowledge on the part of the 

ank Punjab & Smd Bank v. Rustomji, A.I.R. 1935 Lah. 821 (822), 

con-ient^nf propertjr as ostensible owners with the 

the ividow wLT transferees had made sufficient inquiries, 

eldest son in !-«•«« J 0«dh 8/. A person entered only as 

Vhlwamfhsa, AIR’ig4^K owner— S/cfdapiW v. 

recorded as pfo^tor t d^ H p charge holder under an asvavd, 
not an ostensffiK^eraS . . 

imdft- this sectioii— Srtirft, B-7. him cannot assert title 

ms section-Scwh Bihc, Sugar Milk v. Maharaj Prasad, A.I.R. 
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1966 Pat. 75. Wliere a trustee allowed a person to hold himself out 
as owner in the sale of trust properties, the provisions of this section were 
attracted in the purchaser’s favour— Mi/Zchond v. Hiissomal, A.I.R. 1937 
Sind 177. 

Where P permitted D to hold tlie shares in suit as exclusive omier, 
D became ostensible owner of the property wdtli the implied consent 
of P. — Chandi v. Aiionf, A.I.R. 1943 Oudh 398. See also FCaramshi v. 
Rafanshi, A.I.II. 1952 Kiitcli 55. 

The material date for considering whetlier a particular person is 
tire ostensible o\\’ner is no doubt the date of alienation ; but inferences 
sho^^’ing consent of the real owner can be made from previous as well 
as from subsequent conduct — Karamshi v. Ratanshi, supra. 

Tlie words "person interested in immoveable proper^’” mean the 
full omier, and an ‘ostensible omier’ is a person who is apparently a 
full or unqualified owner, not a person who is only a qualified owner, 
such as a mortgagee — Jogendra v. Salamaf, A.I.R. 1930 Cal. 92, (per 
Mitter J., Jack J. contra) ; Sita Ram v. Raj Narain, A.I.R. 1934 Oudh 
283 (285), 150 I.C. 145. A person cannot be said to be an ostensible 
owner when he had himself admitted in a previous transaction that he 
was rio more than a mortgagee of the properfr"^ in dispute ; the fact 
that 30 years ago his name W'as recorded in the revenue papers as 
owner is immaterial — Mohammad Shafi v. Mohammad Said, A.I.R. 1930 
All. 847 (848). 

^^Tiere a charge was created by a decree on tlie property in the 
possession of the judgment-debtor, having the effect of reducing his full 
ownership into a limited ownership, held that he was not an ostensible 
owner of the proiiertj' with the consent of the decree-holder, and he 
cannot give a good title to a transferee for \'alue without notice — KaU- 
appa V. Balwant, A.l.R. 1925 Bom. 443. 

Wliere A was permitted to live on B’s land on condition tliat A’s 
wife should cook in B’s house, it cannot be said that B held out A as the 
owner of tlie land — Chooni Lai v. Nilmadhab, A.I.R. 1925 Cal. 1034. 

Wiere a Muhammadan husband transferred his propertj’- to liis 
wife as Mahr, and inspite of it he continued in possession of the pro- 
perty and it stood in his name, held that he was die ostensible owmer 
of the property witli tlie implied consent of his w’ife — Makkama v. 
Masabai, A.I.R. 1925 Bom. 299. Where A, a lessee of Government land, 
transferred tlie lease to B by registered deed, but B did not apply to 
get his name registered in the rolls as transferee, and did not also take 
steps to obtain possession of the land, and further allow^ed- the docu- 
ment of lease to remain in tlie possession of A, held tliat A w^as the 
“ostensible owner’’ of the property — Cheftyar Firm v. Mg. Kyaing, 
A.I.R. 1929 Rang. 333 (335). 

Tlie purchaser from one of the members of a joint family some 
property owned by the joint family is not an ostensible owner even 
though the vendor dealt with the properly sold as his exclusive propertj* 
— <p.angaswami v. Sundarapandia, AJ.R. 1928 Mad. 63o (636): Ladhi- 
bai V. Ravfi Nagshi, A.l.R. 1950 Kutch 34. Tlie female members of a 
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Nhhomedan famih' being pardanashiu ladies naturaUy leave tlie man- 
a‘enie,U of tl,e property to their male relations; so A^diere a mortgagee 
from the male members makes no inquiries and tliere is nodiing to show 
th a he is misled liv tlie female members by word or conduct tliat they 
ImVc no propriefarv interest in tlie propertj', tlie mortpge cannot be 
. nforced against tlie interests of the female members— Azmw v. Shma. 
kmnd, -10 Cal. 378 (P.C.). 


^Vlicrc the manager got his name entered in the municipal house* 
lax register, during the prolonged absence of the omiei, Iwld tliat the 
cnln' was only made for the purpose of assessment and collection of 
house tax and was not intended for registering title. Such an enlr)^ 
was not enough to induce anybody to tliink tliat the manager . had a 
right to .sell tlie property— Mfl/iomed Sulaiman v. SaJdna Bibi, A.I.H. 
J922 All. 392. The mere fact that a certain person's name appears in 
the mutation register is not sufficient to make him die ostensible owner, 
when the mutation proceedings disclose die fact that otiier persons 
claimed ownership in the propertj^— Amir Jahan v. KJwdim Husain, 
.AT.R- 1931 Oiidli 2.53 (2.55). 


Hie question as to whether a person is an ostensible owner with 
the coiTseiit of tlic real owner is a question of fact — Jamna Das v. Uma 
S/iuii/rar; Siddappa v. Vishvaiiathsa, A.I.R 1943 Boni. 419. If A after 
obtaining possession under a decree for possession inducts tenants and 
thereafter the decree is set aside on .ippeal the tenants cannot say that 
A being an ostensible omier they camiot be evicted on an application 
under ,scc. 344 C.P.C , — Manickchand y, Gangadhar, A.I.R. 1961 Bom. 
288. 


Reversioner : — Since a Hindu female cannot transfer any propert)'- 
without legal necessity, it follows that if she orally transfers a portion 
of the property to a reversioner and puts him in possession, such rever- 
sioner cannot be called an ostensible owner with the consent of the 
female or of the other reversioners — Shavibhu v. Mahadeo, A.I.R. 1933 
All. 493 (494). 


Benamidar ; — The benami system in this country has long been 
common practice. The benamidar, though he has no beneficial intere 
m le property or business standing in his name, represents in fact di 
rca and is, so far as their relative legal posidon is concenied, 

mere trustee for hmi-Gnr Narayan v. Sheolal, 46 Cal. 566 (P.C.) ; Bii 
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10 W.R. 185. See also Fakruddin v. Ratnayt/a, A.I.II. 1944 Mad. 299 • 
Souriyar v. Raman, A.I.R. 1952 Tr.Coch. 479, mere die owner of a 
property, being hard pressed by creditors executes a benami sale-deed, 
but continues in possession of die property, and the benamidar sells the 
property to a third person who has knowledge of the benami nature of 
the transaction which amounts to fraud, and the purchaser brings a suit 
to recover possession, die Court ivill neither assist the purchaser nor the 
real owner— Lakshman v. Vasndeo, A.I.R. 1931 Bom. 227 (229). mere 
R after purchasing benami for C at a court sale executes a release dis- 
closing the real position, Cs son, in a suit for declaration of tide and 
possession, which is not hit by sec. 66, C.P.C., is entitled to get a decree 
on the basis of the deed of release, which is suffleient to validate 
the pre-existing title of C widiout any formal conveyance — Rangaswami 
V. Krishnan, (1968) 81 Mad. L.W. 301. Wiere a husband purchased 
property in the name of his wife, representing that tiie purchase money 
was her stridhan ; the wife took possession of tiie property and die hus- 
band was never in possession, and the husband, in all his acts bodi 
private and iiublic, during his life-time, rexiresented that the propert)' 
was his wife’s ; and then the \\4fe sold the properly after her husband’s 
death, Jwld that the lieins of the husband could not recover the property 
from tile purchaser — Ludiman Chimder v. Kalli Charan, 19 W.R. 292 
(P.C.) Sec also Saiyanarayanamurthi v. Ptjdayya, A.I.R. 1943 Mad. 459. 
Tlie plaintiff executed a sale deed in favour of defendant No. 2 for 
screening the properties in the deed of sale against his creditors. 
Defendant No. 1 purchased the pro^jerties from defendant No. .2. 
The actual possession of the properties was vwth die plaintiff, but such 
possession was not inconsistent with the title of defendant No. 2, Held, 
the plaintiff could not avoid the sale— lArtfl Rout v. Bhagaoat Baral, 
A.I.R. 1957 Orissa 157, Similarly where a husband purchased pro- 
perty in the name of hisirife, and die kabuliyats, towjis and counterfoil 
rent-receipts all stood in the wife’s name, and the husband had never 
himself held title to the property in his oivn name, held that a person 
taking a mortgage from her was protected by this section — Annada 
Mohan v. Nilphamari Loan Office, 26 C.W.N. 436 (439), 65 I.C. 245. 
Where the names of die gi'andsons of a Mahomedan were entered in the 
revenue papers as being the owners of the property mortgaged by them, 
the co-sharers of the grandsons had no claim as against the mortgagees 
except as mvners of the equity of redemption — Mtibarkatmnesso v. Md. 
Raza, A.I.R. 1924 All. 324. But where the transferee from a benamidar 
made no attempt to call for the title-deeds of the property which had 
been with the real owner, he would be deprived of the protection given 
under this section — Ram Charan v. Joyram, 17 C.W.N. 10. Where one 
of the judgment-debtors paid the decree-holder and got the decree trans- 
ferred in his benamdar’s name and the decree was bought from such 
benamdar by another for valuable consideration and in good faith and 
he took out execution against the judgment-debtor ; held that the 
principle of this section applied and the judgment-debtor was liable ; 
held- further that even assuming that the benami was justifiable, the 
principle that whenever one of two innocent persons had to suffer by 
the act of a third person, the person who enabled the third person to 
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occasion the loss must sustain it, was applicable-S«;«;»iuafhfl v, 
Krishna, A.LR. 1942 Mad. 28. 

P,vof-—rhe transferee is to prove that his transferor was the 
. -I ^L 071 the date of the transfer, and not at some date in 

V. Co^emtive Central Boni. A.I.H. 19p Nag. 
106 Dealin^r by the person claiming ostensible ownei-slnp must be such 
as to fix those dealing wtli such person whh notice tiiat he was exert- 
ing acts of o\vnership over the property Sanker v. Karanp, A.I,R. 1951 

Kutch 85. 


186A. Voidable : —This section does not say that a purchaser from 
the ostensible owner who purchases noth notice of the real title acquires 
no title. He acquires a title which is voidable at the instance of the 
real owner, and until iris purdrase is avoided, he can deal with the 
property— -Purnendw v. Hamit Mull, A.LR. 1940 Cal. 565. 

187. When purchaser will be protected The first step which the 
transferee is expected to take is to search the registration office to ascer- 
tain what transfers, if any, have been made by the transferor. VWiere 
die. transfei-ee fails to do so, he cannot claim die benefit of this section— 
Mf. Fatima v. Shib Singh, A.LR. 1938 All. 917 (918). 


Wliere the subsequent purchaser while making search in the Regis- 
try Office in the ordinary way could not discover a mortgage ondug 
primarily to the negligence of the mortgagee in giving proper descrip- 
tion of the properties and consequent failure to make proper index, tiie 
subsequent purchaser was preferred to the mortgagee— Galliara v. U 
Thet, A.LR. 1929 Rang, 117. 


Tlie usual search is for a period of twelve years, and when tliere 
are no circumstances whatever to indicate tliat the seardi of the regis- 
tration office should be made for a longer period tlie ti'ansferee need 
not make such a seardi— Maz/iflj- v. Mukhtar, A.I.R. 1938 All. 64. 


188. Proviso ; Reasonable care or inquiry : — ^Tlie Proviso to this 
section requires that tlie transferee, after taking reasonable care to as- 
certain that the transferor had power to make the transfer, should act 
m good faith. ^Vliether a parfaculai* ti'ansferee has acted so, must dep- 
1 of each case—Abdid Gafur v. Nawab Ali, 

7-1 ^«^F^"^rayanamurthi V. Pydayya, A.I.R. 1943 Mad. 

*^98 ; Paroati v. Angamtdhu, A.I.R. 
Sf- Convent v. Siibbaima, A.I.R. 1948 Mad. 

f i V. rrmibcl:, A.I.R. 1947 Bom. 49. This question is 

tances would ui'L reyuires careful consideration. Some circuras- 
inquin' while suspicion and would call for detailed 

sufficient— C/jondi v would make only a nominal inquiry 

M P A.I.R. 1949 Cal. 666. See also Cadwlio 

dhandas, A.I.R. 1948 N'ie'"lW AT«nwn/c/tdlfls v. Goxcar- 
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and that he (the purchaser) acted in good faitli — Pateshri v, Nagcshar, 

8 A.L.J. 358, 10 I.C. 961 (962) ; Mohammad Shaft v. Mohammad Said, 
A.I.R. 1930 All. 847 (848) ; Rahiman v. KJtafhoon, 4 L.W. 193, 35 I.C. 
569; Thungavelu v. Mangathaye, (1913) M.W.N. 674, 21 I.C. 21 (22); 
Kanhu Lai v. Palu Sahu, 5 P.L.J. 521 (534, 536) ; Sheo Gobind v. Amcar 
Alt, A.I.II. 1929 Pat. 305 (306) ; Ram Charan v. Joy Ram, 16 I.C. 825 
(829), 17 C.W.N. 10 ; Kasturli Btbi v. Balliram, A.I.R. 1923 Nag. 15. It 
is necessary under this section to prove not merel)' consideration but 
also good faith and due inquiry — LaJcshman v, Vastideo, A.I.R. 1931 
Bom. 227 ; U Po v. Edward, A.I.R. 1934 Rang. 139. See also Jadam 
Jampiir Bai v. Janki Siddappa, A.LR. 1944 Mad. 237. 

Wliere there are certain avenues of inquiry open to the purchaser 
and the purcliaser refuses or omits to make such inquiries, he cannot be 
allowed to take advantage of this section — Sh'eotahal v. Ram iNarain, 
A.I.R. 1930 All. 422, 124 I.C. 413. But where had the transferee made 
inquiries he would have found that tlie transferor, who was in posses- 
sion, had prior to tlie issue of the lease to him by the Government been 
in possession of the property under an earlier lease and that she had 
actually remained in possession of the document evidencing tliat earlier 
lease until the issue of a new lease, the transferee was not guilty of any 
default such as would deprive him of the • benefit of sec. 41 — Chetftjar 
Firm v. Maung Ktjamg, A.I.R. 1929 Rang. 333. 

Wliere however it appeared that in the conveyance it was recited 
that the purcliase was being made by the vendee, a woman .with her 
stridhan money and in which her husband was an attesting witness and 
it was subsequently claimed that the ijurchase was made benami by 
the husband, it was held that the person purchasing from the woman, 
though he purchased from an ostensible o\vner, did not take reasonable 
care and make necessary inquiries as a prudent man — Krishna Kishore 
V. Sarat Kvmari, 41 C.W.N. 787. 

Only those persons are entitled to claim protection under this sec- 
tion who, in spite of necessary enquiry, have not been able to discover 
who the real owner of the property is, and who have, in full belief tliat 
the person making a transfer in their favour is the person really entitled 
to tliat property, taken die transfer from liim — Jagmohan v. Indar, A.LR. 
1929 Oudli ieO (162); Jamsedft v. Dorabji, A.I.R. 1934 Bom. 1; 
Shahar Banu v. Raj Bahadur, A.I.R. .1934 Oudli 233 ; Ram Charan v. 
Joy Ram, 17 C.W.N. 10 ; Sadha v. Mongol, A.LR. 1933 Oudh 166. No 
purchaser can protect himself against the claim of a real owner merely 
by saying that he had no notice of the real owners title. VlHien he has 
taken reasonable care to ascertain his vendors title, then no doubt if 
there is an equitable interest of which he could by such reasonable care 
discover no trace, die doctrine of purchase for value \ridiout notice 
holds good — Zungabai Bhaicani v. Appaji, 9 Bom. L.R. 388. Anybody 
purchasing a property has to make a reasonable inquirj’ as to the title 
of his vendor ; much more in a case where he sets up a title of the 
ostensible owner as against the title of the real owner — Sheogobind 
Anwar Alt, A.I.R. 1929 Pat. 305 (307). IVliere a person takes transfer 
of a propei+j', though informed of die existence of a registered sale 
deed in favour of another without probing further to see whether the 
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W in law the power to make the transfer he cannot get the 
benefit of sec. Al—Ragliunath Lain v. Manso Amrit, 64 Punj. L.R, 230. 


Reasonable care is to be expected from every one who claims to 
have purchased free from a really existing right, equitable or legal, and 
when the purchaser has failed to exercise it, he cannot clatm that the 
real owner should be called on to ^ve Ins good faitli and innocence 
instead — Bhawani v. Appaji, 9 Bom. L.R. 388. 


IVhat is to be deemed "reasonable care" is a question of fact {Jamna 
Das V. Uma Shanlcar, 36 All. 308 at p. 312) and depends upon the cir- 
cumstances of each case — Gopola v, Arosappa, A.I.R. 1940 Mad, 523. 
It is one that is expected of an ordinary prudent man of business— 
Kanhu Lai v. Palu Sahu, 5 P.L.J. 521 (534), 57 I.C. 353 ; Partap v. Sm> 
ida, 23 All. 442 (447); Macneil &. Co. v. Sarocla, A.I.R. 1929 Cal. 83 
(86); Gholam Shiddique v. Jogendra, A.I.R. 1926 Cal. 916; Cheetiyar 
Firm v. Kaliamma, A.I.R. 1935 Rang. 42.3; D. A. V. College v. XJmrao 
Singh, A.I.R. 1935 Lah. 410 (412). The ordinary standard of diligence 
required for ascertaining whether the transferor has power to transfer 
is calling for the title under which he claims and inspecting the title- 
deeds. If in the document itself that was produced as tlie title-deed 
diere was any indication with regard to the e.xistence of some other 
document then die matter might conceivably be otlierwise. It is pos- 
sible, even in such a case, to hold that if after inspecting the other 
document a person should come to the conclusion tliat liis transferor 
had power to transfer and obtains a transfer, sucli a case may also be 
covered by sec, 41 — Sethumadhava v, Bacha Bibi, A.LR. 1928 Mad. 778 
(780, 781). 


This section requires reasonable care, not generally, not with regard 
to every aspect of die transaction, but merely for the purpose of ascer- 
taining that the transferor had the power to make the transfer — Sethu 
Madhava v. Bacha Bibi (supra). 


A purchaser who wdfully departs from an inquiry in order to avoid 
acquiring a knowledge of this vendor’s title is not allowed to derive any 
adrantage from his tvilful ignorance of defects whidi would have come 
to his knowledge if he had transacted the business in the ordinary way. 

e words reasonable care’ in tlu's section are to be understood in the 
above sense~Man/j v. Hoorbai, 35 Bom. 342 (348), follosring Bailey v. 
K ^ ^ (35). A transferee cannot claim the protec- 
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the time of his purchase knew that the propei-ty had been previously 
mortgaged by his vendor and his fatlier, and that the father lived in a 
house on the land. Held that die pin-chaser was by reason of the mort- 
gage put upon inquiry as to die father’s interest in die land and could 
not dierefore claim to be a bona fide purchaser for value from the osten- 
sible owner (the son) in whose name die property stood in die revenue 
registers— Mfl/iomet? Ebrahitn. v. Mating Ba, 7 'Bur. L.T, 69, 24 LC, 482 
(483). A person who takes a mortgage from one whom he knows to be 
a sister s son of the last oivner ought to take reasonable care to 
enquire and ascertain as to whether there are any collaterals in exist- 
ence of the owner— Ballu Mai v. Ram Kishan, 43 All. 263 (265), A 
man who chooses to act upon a Collector’s certificate in Madras as evid- 
ence of title does so at his ovm risk, and cannot be said to act widi 
reasonable care and good faith — Thungavehi v. Mangathaye, 1913 
M.W.N. 674, 21 I.C. 21 (23). Wliere a person purchased property 
from one of the four members of a joint family, and it appeared 
that diougli the property stood in the vendor’s name, a litde enquiry 
on' the part of die purchaser would have put lum' on notice tiiat it really 
belonged to the joint family, held diat, die purchaser was not protected 
by this section— Kanta v. Bashiram, A.I.R. 1929 Cal. 686 (638), 
121 I.C. 409. The mere fact that- certain property is found entered in 
the record of rights in the name of one person only who happens to be 
the Karta of the family and that the junior members have allowed the 
enti-y to stand, does not justify a transferee, who takes a mortgage from 
the recorded owner alone, in making no further inquiry. He must in- 
quire as to whether and how far the other members are interested in it. 
His refusal to inquire into the title-deeds and resting content with the 
entry in the record-of-riglits gives him no protection against the other 
members — Kanhu v, Palu Sahu, 5 P.L.J. 521 (533), 1 P.L.T. 546, 57 I.C. 
353. Tlie mere entiy of one’s name as mvner of a property either in 
the Government records or in private papers does not relieve the pur- 
chaser from such ovraer from the duty of making an enquiry into the 
title of that owner — She'o Gobind v. Anwar, Alt, 10 P.L.T. 254, 116 
I.C. 779, A.I.R. 1929 Pat. 305 (306). A Govemment official acquired 
some zemindary proiierty in the district in which he was employed, 
and he caused that property to be recorded in the Revenue papers in his 
sons’ names. Tlie sons sold the property. It was held that as there 
were other circumstances wliidi rendered it incumbent on tlie transferee 
not to rest satisfied witli merely seeing tliat the names of the transferors 
were entered in the revenue records, tlie ti-ansferee did not use reason- 
able care — Pratap Chand v. Saidiya, 23 All. 442 (447). Wliere a pur- 
chaser is told that the vendor derives his title under a registered deed 
and the purchaser does not ask for tiie production of tlie original deed 
he must be deemed to have constructive notice of the contents of the 
deed — Yew Sit v. Mating Daicood, 1 L.B.R. 196. A purchaser who 
merely relies on mutation of names does not act with reasonable care, 
for mutation of names by itself creates no proprietary title (Chekhey 
Singh V. Joie Singh, 31 All. 73 P.C.). Mutation is merely a statement 
of the facts which existed as to possession of the property. Consequ- 
ently, neither the mutation entry nor the entry in tlie Record of Rights 
or revenue papers can supply the place of a title-deed; and a pur- 
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, T, ,ir,nn <!uch 311 eiitTV 38 evidence of title does so at his 
nC^MfsS V 1927 Nag. 41 mi Hirgpvind 

riio/ixil. 1934 Oudh 165; Ram ChalHra v. Shivamndan, A.LR. 

1934 Pat 67. 


But where during tlie husbands absence on a pilgrimage, the wife 
sold a piece of land which bad before the husband’s departure been 
mortgaged by her with the husband’s consent, and the purchaser who 
paid off the mortgage satisfied himself by proper inquiries that tire 
Ivife’s name was entered in the Raja sereshta as owner, held that the 
husband could not recover the land nor redeem the mortgage— hhVos 
Purbe V. Tetri Pasin, 20 C.W.N. 103 (104), 32 I.C. 82. A Hindu hus- 
band purchased property in the irame of his wife, and held her out 
as the owner of the property. After her hvisband s death the wife mort- 
gaged the property, and tire mortgagee made enquiries in tlie Aullage, 
looked at the kabala and other papers, viz., kabuh’ats, toujis and counter- 
foil rent-receipts, and found that they all were given in the wife’s 
name. Held drat the mortgagee was protected by this section— iAnrrflda 
Mohan v. Nilphamari Loan Office, 26 C.W.N. 436 (439), 65 I.C. 245. 
Where the defendant before purchasing a rnahal from the jarzidar of 
the plaintiff, made inquiries in the Registration Office and from the 
raiyats of the village, which satisfied him that the jarzidar was the real 
owner of the rnahal, and he also consulted his Mukhtar who got for 
him copies of the documents wherein the beneficial owner admitted the 
tide of the ostensible owner, held drat die defendant being a horn jide 
purchaser for value from the ostensible owner, the plaintiff was estopped 
under this section from setting up his title to the rnahal — Ram Simdar v. 
Ram Narain, 48 I.C. 936. Where the purchaser made inquiries from 
other transferees of the transferor and was told that e-vcept the transferor 
there was no other person who had any interest in the property, and die 
purchaser further inspected the Municipal Records and made inquiries in 
the Registration Office, but found nodiing which might have put him on 
further inquiry, held that the purchaser had taken reasonable care and 
was protected by this section— -Md. Shakur KJian v. Shahiahati, 63 I.C. 
125 (126) (All). ' 


jnqoiry ; — It is impossible to lay down any 
nature of the inquiry which the intending pur- 
7 depend upon the circumstances of each 
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make inquiries of the person in actual possession as to his title — Vyan- 
kappa V. Yamnasami, 35 Bom. 269 (271), 10 I.C. 817. It is obvious that 
tlie first step which the transferee is expected to take is to search the 
registration office to ascertain what transfers, if any, had been made 
by the transferor. Where tire transferee fails to do so, he cannot claim 
the benefit of this section— tKJiatun Faiima v. Shib Singh, 1933 A.L.J. 
1036, A.I.R. 1933 All. 917 (918). Wliei’e the property sold is house pro- 
perty in a town, the benefit of tliis section cannot be allowed to any 
transferee who takes a ti'ansfer wtliout first undertaking a scrutiny of 
the relevant registers in the registration office — Knnhaiija Lai v. Deep 
Chand, A.I.R. 1947 Lah. 199, 48 P.L.R. 454. 

Extent of inquiry : — ^It cannot be laid down, as a general rule, that 
where the transferor was in sole possession for a considerable lengtih 
of time and was the sole recorded o\vner, the transferee, who ot^^e^^vise 
acts in good faith, is entitled to the protection of this section, if he 
satisfied himself by inspecting the revenue records. The only test that 
can be laid doNra is that the transferee should show that he acted 
like a reasonable man of business and wth ordinary prudence. Such a 
person would not be satisfied by merely inspecting the revenue records, 
but would inquire as to how his vendor acquired the property. If die 
source of his vendor’s title appears to be a transfer, he should call for 
the title deeds ; if it appears to be by inheritance, he would naturally 
inquire as to who were the heirs of tiie deceased o^vner, and if he is 
satisfied that his vendor was the only heir he is entitled to the protec- 
tion of sec. 41, though it may subsequently turn out that there were 
other heirs as well — Fazal v. Mcf. Kazim, A.I.R. 1934 All. 193. There 
can be no inquiry when tliere is nothing to inquire about. Therefore, 
further inquiry becomes supererogator>' when die transfer is proposed, 
encouraged or acquiesced in by the very person whose title or interest 
it was to diallenge the transfer — Sarat Chimder v. Gopal Chunder, 20 
Cal. 296 (308) (P.C.). Where a person is found in possession of pro- 
perty, is recorded as ovTier, and holds title-deeds of the propertj% and 
deals ivith a tliird party in respect of it, tliere is nodiing to suggest a 
want of good faith in such diird party in dealing with him in respect of 
the property and nodiing to suggest a want of care in examining the title 
by reason of the fact that he made no further inquiries as to title — 
Khaimja Muhammad KJtan v. Muhammad Ibrahim, 26 All. 490 ; GhoJani 
Siddique v. Jogendra, A.I.R. 1926 Cal. 916. ^^^lere the real owners by 
their conduct or omission allowed the ostensible owners to get their 
names recorded in the revenue papers to exclusion of the former, which 
entries remained unchallenged by die true oumers throughout, and the 
transferees from the ostensible o>TOers examined die entries in the 
revenue papers which contained a detailed description of the propertj’', 
held that die transferees had acted in good faith — Mubarakunnissa v. 
Mahommed Raza, A.I.R. 1924 All. 884. IVliere the property stood in 
die name of the vendor (ostensible owner) in the revenue records, and 
there was really nothing to put the purchaser on an inquiry, held that 
the purchaser need not have made any furdier inquiry as to the vendors 
interest in the propertj'’ — Mathura Prasad v. Anandt Kvntcar, 21 A.L.J. 
498, A.I.R. 1924 All. 63, 74 I.C. 911. One H and his sister R inherited 
the property of their mother, but the name of H alone was recorded 
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tl,c rovcmiB IMPOK and he dealt Uie whole of tile property m 
s- own In 1896 he alone mortgaged the property, and aftenvards 
redeemed the mortgage. R had not taken any exception to that mort- 
..tac Twenty years aftenvards, he again mortgaged the property to 
The same mortgagee who satisfied himself diat ITs name was still in the 
revenue papers as the recognised owner of the propeity. R then sued 
to -inmil the mortgage so fai- as her share of the property was concem- 
cA and to recover lier share. Held that the mortgagee was protected 
by this section— Mutraj v. Fazal Imam, A.I.R. 1913 All. 583. Where 
under a registered anomalous mortgage the mortgagee is entitled to 
noscssion after a specified period, he can recover posession from the 
transferee of tlie mortgagor ei-en if the mortgage is not entered in the 
revenue records— ifi/fl Singh v. Afzal Khan, A.I.R. 1941 Pesh. 59; 
see also Narayan v. Purushotfam, A.I.R. 1931 Nag. 144. 


A mere inspection of the revenue records is not a sufficient inquiry, 
and the transferee who acts on an entry in tlie village record of rights 
as evidence of title of his transferor cannot be said to have acted in 
good faith within the meaning of tliis section — Sadiq Hussein v. 
Co-operative Central Bank, A.I.R. 1952 Nag. 106; Har Harain v. Ashiq 
JlifSflin, A.I.R. 1942 Oudli 313. Where there are registered deeds of 
sale, it is not sufficient for a person merely to look at the revenue rec- 
ords — Dtcarka Das v. Rangi Lai, A.I.R. 1953 Punj. 289 following the 
dissentient judgment of Mahajan J in Shamsher v. Mehr Chand, A.I.R. 
19-17 Lah. 147 (F.B,). It may be that in certain circumstances an exam- 
ination of the revenue records coupled with the fact of possession of the 
transferor would amount to a sufficient inquiry, but. it does not 
dispense uitli the duty to make an inquiry in the Sub-Registrai'’s office 
which lias been imposed upon every one taking a transfer of immove- 
able property, by E.\planation (1) of sec, 3 ante — Khushalchand v. 
Trimbak, A.LR. 1947 Bom. 49. 


If the title of the transferors is based upon prior transfers, and 
they have tlie custody of the title-deeds showing them as apparent 
purchasers of properl}', a transferee from them can rely upon tliose 
deeds, and will thereby be protected by this section. If, however, the 
title of the transferors was by inheritance from their fatlier, it is incum- 
ciit on die transferee to use reasonable care in ascertaining whether 
1C transferors were the only persons on whom tlie inheritance devolved 
or lere \\ere other co-heirs. If tlie transferors are Mahomedans, that 
ac ougi 0 put the purchaser on inquiry as to whether there was a 
ltp7 transferors— Md. Sujat v. Chandbi, A.I.R. 

Kis/ien, 43 AIL 263 cited 
ilnue k nnf'c ffi the inspection of the KJiemt 

f imilies thr nn because in most cases coming from Mahomedan 

d M ImmXr heirs of a decea- 

Ilf Ihc t'-insfernr*; make a better inquiry into the title 

the transferors-Rosidmi v. Hand Lai, A.I.R. 1930 All. 521 (522). 

'v.is a pmehas^er ^for^vT^^^ purchaser must not only show that he 

V. Moclcod, 5 Bom. LR^^ggr faitJir-^Mulji 

. 991. A transferee who is aware of the fart 
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that the transferor could not be tlie real owner of the properties is 
not protected under this section — Mollaya v. Krishnasicami, A.I.R. 
1925 Mad. 95 (101); Giirbdksh Singh v. Nikka Singh, A.I.R. 1963 S.C. 
1917. A mortgagee who lived in the same locahty as die mortgagor 
and had been lending money to die mortgagors family for a long time 
and was apparently acquainted witii all die circumstances of die family, 
cannot claim to be a transferee for good faidi ividioul notice of tiie 
absence of title of die transferor— Pfl#es/iri v. Nageshar, 8 A.L.J. 358, 
10 I.C. 961 (962); aflSrmed on appeal, A.I.R. 1915 P.C. 103. A pur- 
chaser who was intimately connected with die affairs of the transferor, 
for about 14 years, and who prepared the sale-deed ivith the assistance 
of persons who knew everything that ought to be known about die 
estate of the transferor and knew diat die latter had no power of alie- 
nation cannot claim the benefit of the provisions of this section—' 
Hanuman v. Abbas, A.I.R. 1929 Oudh 193 (202). In the case of a trans- 
fer by die uncle to his nephew, the parties must be presumed to have 
known die real nature of the transaction ; therefore the nephew cannot 
be considered to be a transferee wuthout notice, under this section — 
Mengha Ram v. Makhna, A.I.R. 1941 Lali. 416. A person who purchases 
property from anodier, knoiving diat "with respect to it a suit had been 
filed by a third party against the vendor, cannot be said to have acted 
in good faith — Ragho v. Dwarka Das, A.I.R. 1924 Lah. 738. But when 
die transferee, however minute his inquiries might have been, would 
not have found any reason to believe that the tiansferor was not fully 
empowered to make the transfer, and in fact no clue existed to suggest 
that a third person laid any claim to the property, it cannot be said that 
the transferee was not acting in good faith — Maung Po v. Bank of Chef- 
land, A.I.R. 1934 Rang. 139. If P purchases from T a property which 
has been in possession of D ever since die execution of the deed of sale 
ill favour of T, it cann 9 t be said that P lias acted' in good faith — Ram- 
saran Mahton v. Harihar Prasdd, A.I.R. 1961 Pat. 314. Wliere a person 
purchases without any enquiry from a Muslim co-oivner on the latter’s 
vague claim to possessor)”^ title and the tnie-oivner of the share does not 
consent to the transfer expressly or impliedly, the transferee is not entit- 
led to protection under diis section — Haji Gitlam Ahmed v. K. T. A. 
Basheer Ahmed, A.I.R. 1960 Mad. 399. 

One S was the landlord of one R, the Mahaut of a temple, and 
shown in the revenue records as the occupancy tenant. R released die 
occupancy right in favour of S who transferred the land to one T. T 
made no inquiries as to the title of S. All that he did was to rely 
on the word of S and R ; so was not proved to have acted in good faith 
—Narshingdas v. Sohan Lai, A.I.R. 1952 Piinj. 289. Sec. in this connec- 
tion Anjiiman Islamia v. Latafat Alt, A.I.R. 1950 All. 109, (a case of 
toaqf). See also Karamshi v. Ratanshi, A.I.R. 1952 Kutch 55. 

Wliere an ostensible owner transfers a propert)^ to give a valid 
tide to the purchaser as against the real owner, he must establish that 
he made reasonable inquiries, consideration and good faith alone are 
not suflScient, nor is an entry in the revenue papers sufficient— K/uwr/fl 
Afzal v. Mohamed Saheb, A.I.R. 1936 Nag. 214. A purchaser or a 
mortgagee cannot be said to have acted in good faith and ividi reason- 
able care simply because he entrusted die inquiry into title to a solici- 
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for whom he trusted and only completed the transaction after he was 
told by his solicitor that eveiything was right— Fimiendu v. Haunt Mull, 
A.I.K. 1940 Cal, 565. 

A finding of the absence of negligence is not tlie same thing as a 
finding of good {aith-Hokeman v. Badrunnissa, A.LR, 1934 Lah. 658. 
A fining that die transferee did not act in good faith is a finding of 
fact and must be accepted in second appeal— Ambabai v. Dani, A.I.R. 
1948 Nag. 367, Whether a transferee took reasonable care to ascertain 
whether the transferor had power to make transfer is a mixed question 
of law and fact — Sarjtt KffiTi w Panchunanda Sharina, A.I.R. 19o9 
Assam 15, 

191. Extent of the interest transferred -If the vendor professes 
to transfer and the purchaser in good faith purchases an absolute inter- 
est, he acquires absolute ownersliip, notwithstanding that his vendor 
had a lesser interest — Sethu Madhava v. Bacha Bibt, A.I.R. 1298 Mad. 
778, But in an Allahabad case, the following opinion has been e.xpress- 
ed by Niamatullah, J. . —“It is open to question wliether, if the vendor 
possessed lesser interest than what he sold, the vendee’s position would 
be better only because he was ignorant of the real state of his vendor's 
title. It is likewise open to question whether sec, 41, T. P. Act in 
terms .qiplies to a case of tliis kind” — Sahodra v. Badri Prasad, A.I.R. 
1929 All. 737 (739). 


192. Burden of proof : — ^For the application of sec. 41 to a trans- 
fer the alienee must show in the first instance that the owner has held 
out some other person as die ostensible owner of tiie propert)'. It is 
only then that the owner has to show that the alienee had some notice 
of his true title— Jadam Jampur Bai v. Janki Siddappa, A.I.R. 1944 Mad. 
237 ; Sunder Kxier v. Udeij Ram, A.I.R. 1944 All, 42. WOicre one man 
allows another to hold himself out as the real omier of a land, and a 
third person purchases it for value from the apparent owner, tlie bur- 
den of proving that the third person had actual or constructive notice of 
the real title is on the person (the real owner) who so allowed the 
other to hold himself out as the real owner. Tlie fact that tlie person 
so held out (i.e., the ostensible owner) was more than a mere benami- 
dar and had a lien on the property for payments made by him does not 
make any difference in the principle of law above enunciated — Raja of 
Karoetnagar v. Saravana, 4 L.W. 200. 35 I.C. 893 (S98) following Ram 
Coomar v. McQueen, 15 W.R. 166 (P.C.). It is not enough for tlie real 

inquiry was not made by the transferee ; it 
must be shown that there was something to call attention and invoke an 
inquiry; it must be shown that there were means of answering the in- 
quiry, it must be shown what the inquiry would have revealed. If this 
irancf** isciaiged by the real owner, tlien the burden will lie on the 

thk ° reasonable care within the meaning of 

s section— Rfl/flju Kanto v. Bashham, A.LR. 1929 Cal. 636 (638). Tlie 

tra^sW ^ona fide enquiry but also tliat the 

S Mad 432 consent of real owner-A-LR. 


mere a person has made a gift of land to another person 


and t 
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latter transfers it to some other person for consideration, the burden 
lies on the person challenging the transfer to show that tlie transferee 
had notice, eidier actual or construcbVe, tliat he was repudiating the 
gift made by the donor to the transferor— .A/. P. A. K. Firm v. Ma Mya 
Then, A.I.R. 1940 Rang. 184. A Hindu husband purchased certain 
property witli his own money in the name of his A\'ife who after his 
death alienated it. After the widow’s death the reversioner put fortir 
liis claim to the propertj' : held, the purchaser could invoke tlie pro- 
visions of this section to his aid, but the onus ^^'as on him to show 
that he was a" purchaser in good faith widiout knowledge of die real 
state of aSaiis—Chajjalabala v. Sanat Kumari, A.I.R. 1941 Cal. 318 rely- 
ing on Annada Mohan v. Nilphamari Loan Office, Ltd., 26 C.W.N. 
436, 65 I.C. 245. 

The b'ansferee cannot be said to have discharged die onus by 
merely raking out the old records of the Municipality or that of the 
Police Department — Kartar Singh v. Mehr Singh, A.I.R. 1934 Lah. 885. 
IVliere die transferee does not go into the witness box and does not 
adduce, any evidence to show tiiat he obtained the transfer on the faidi 
of the entry of the transferor’s name in the Kheivat, he cannot obtain 
Ijrotection of section 41 — Amir Jahan v. Khadim, A.I.R. 1931 Oiidh 253. 

Tlie question whether sec. 41 applies to a gi\'en set of facts is not 
a question of fact, but a question of law — Sadiq Husein v. Co-operative 
Central Bank, A.I.R. 1952 Nag. 106, 

Pleading : — AVliere no case of estoppel under this section is set up 
in the witten statement, the case should not be allowed to be put for- 
ward at the hearing — Lai Mohan v. Govind Sahii, A.I.R. 1940 Pat. 620, 
188 I.C. 417. 

Distinction between this section and section 115, Eiddence Act. 
See Chafhar v. Kvtti Sajtkaran Nair, (1957) 2 M.L.J. 603 ; Ramjanam 
V. Beyas, A.I.R. 1958 Pat. 537. 

42. Where a person transfers any immoveable property. 

Transfer by person reserving power to revoke the transfer, and 
having authority to re- subsequently transfers the property for con- 
voke former transfer, sidcration to another transferee, such trans- 
fer operates in favour of such transferee (subject to any condi- 
tion attached to the exercise of the power) as a revocation of 
the former transfer to the extent of the power. 

Illustration. 

A lets a house to B, and reserv>’es power to rei'oke the lease if, in 
the opinion of a specified surveyor, B should make a use of it detrimen- 
tal to its value. Afterwards A, thinking that such a use has been made, 
lets the house to C. This operates as a revocation of B’s lease subject 
to the opinion of the surveyor as to B’s use of the house haidng been 
detrimental to its value. 

I92A. Principle : — Wliere a person, who has made a voluntary 
gift or settlement of an estate, sells the same to another for value, the 
conveyance operates as a conveyance of the estate which the settlor 


30 
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had before the voluntary gift or setiement, the Statute 27 Elizabeth, 
c 4 putting the settlement out of the way. so that it shall not affect 
the cL'evance which is made to the purchaser Words showing an 
intention-on the part o£ the person who made the voluritary gift to 
convey to tlie purchaser all die interest or estate that he had 
sXSnt to avofd such m-ludOi V. Abiool. 22 WH. 60. 


are 


43. Where a person fraudulently or erroneously represents 
that he is authorized to transfer certain 
immoveabk property and professes to 
quentiy acquires interest transfer such property tor consideration, 
in property transferred, transfer shall, at the option of the 

transferee, operate on any interest which the transferor may 
acquire in such property at any time during which the con- 
tract of transfer subsists. 


Nothing in this section shall impair the right of trans- 
ferees in good faith for consideration without notice of the 
existence of the said option. 

Illustration. 


A, a Hindu, who has separated from his father B, sells to C three 
fields, X, Y and Z, representing that A is authorized to transfer the 
same. Of these fields Z does not belong to A, it having been retained 
by B on the partition ; but, on B’s dying, A as heir, obtains Z. C, not 
having rescinded the contract of sale, may require A to deliver Z to him. 


Amendment The words “fraudulently or” have been added by Sec. 
13 of the T. P. Amendment Act (XX of 1929). See Note 196 below. 


Analogous law : — ^This section majf be compared with sec, 1-3 of the 
Specific Relief Act, 1963, which lays down : — "Where a person contracts 

to sell or let certain immovable propert}^ having only an imperfect 

title, the purchaser or lessee has the following rights, namely : — (a) 

if the vendor or lessor has subsequently to the contract acquired any 
interest in the property, the purchaser or lessee may compel him to make 
good the contract out of such interest ” 


193. Principle — “Feeding the estoppel” : — In cases falling under this 
section, ihe estoppel rests on the representation made by a transferor that 
e IS aumorised to transfer, which representation subsequently turns out 
to be erroneous. But where the truth of the matter is known to both 
r estoppel, as held in Mohori Bibi v. Dhwmadas. 

Prasad v. Nisar Ahmad, A.I.R. 1925 
A.I.R. 1951 Nag. 241 ; Ganeshdas v. 
122. 1 ’ ^^oman v. Atmaram, A.LR. 1948 Nag. 

Raiavaksi v P which is referred to in the case of 

fo gmnt ^^2, “where a grantor has purported 

sequentlv acouires: ^liieh he did not at the time possess but sub- 

maticallv to *thp m r ^ of his subsequent acquisition goes auto- 

usually expressed, feeds the 
title contained in estoppel is derived from the recitals of 

onveyance, and it is these recitals and these only 
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which the grantor has to make good, so that if he subsequently acquires 
the ownership of the property by some other title, the subsequently 
acquired interest does not feed the estoppel so as to make the original 
conveyance efiective against a third party— Fe/vzando v. Gunatilaka, (1921) 
2 A.C. 357 (P.C.) ; see also Villa v. Petlay, A.LR, 1934 Rang. 51, If a 
man who has no title whatever to property grants it by conveyance which 
in form Would carry the legal estate, and he subsequently acquires an 
interest sufficient to satisfy the grant, die estate instantly passes — Tilak- 
dhari v. Khedan Lai, 48 Cal. 1 (P.C.). No party who has made a transfer 
to another is entitled to say that the transferee has no right to tlie 
property. This principle has been stretched so that where a person 
without owning a property purports to transfer it, he would be bound to 
make good the transfer if later he acquires that property. This principle 
is enunciated in sec. 43, Transfer of Property Act — Shyam Lai v. Sohan 
Lai, 50 All. 290, 25 A.L.J. 777, A.I.R. 1928 All. 3 (8), 106 I.C. 255. 

The principle of this section is an extension of the doctrine of 
estoppel — Kali Sahii v. Girdhari, 50 I.C. 778 (Pat.). This section is based 
on the doctrine that subsequently acquired interest feeds the estoppel — 
Krishna Chandra v. Rasik Lai. 21 C.W.N. 218, 23 C.L.J. 501, 33 I.C. 568 
(573). The conveyance of a non-existent property, though inoperative as 
a conveyance, is operative as an executory agreement which would attach 
to the property the moment it is acquired by the vendor — Rustom AH v. 
Abdul Jabbar, A.I.R. 1923 Cal, 535, 76 I.C. 499. 

194 . Seope : — On the principle of this section where a transferor 
subsequently acquires a lesser interest than he purported to transfer, e.g„ 
merely a charge on the property, the covenants of the deed of transfer 
will also attach to this acquired interest — Mohan Singh v. Sewa Ram, 
A.LR. 1924 Oudh 209, 75 I.C. 579. The vendee is not required to make 
any inquiries in a case to which this section applies, and mere notice of 
encumbrance on the part of the vendee would not make the transaction 
of sale any the less a sale free from encumbrances, when the document 
says so — Madirazti v. Bommadevara, A.LR. 1946 Mad. 107, (1945) 2 M.L.f. 
478. 


By virtue of sec. 2 (d), the rule enunciated in this section has no 
application to a case of compulsory sale, i.e., a sale in execution of a 
decree — Alukmonee v. Banee Madhiib, 4 Cal. 677 ; Prasanna Kumar v. 
Sreekanta, 40 Cal. 173. Therefore, where the judgment-debtor had no 
transferable right on the date when the execution sale took place, but 
acquired such right after the sale, held that the auction-purchaser took 
nothing by the purchase — Puma Chandra v. Soudamini, 28 C.L.J. 283, 
48 I.C. 335 ; Nanak v. Gandu, A.I.R. 1938 Lah. 360, Puran Mai v. Shiva 
Lai, A.LR. 1935 All. 234. See also Mangat Lai v. Ghasi Khan, A.I.R. 1929 
All. 800. 

This section did not apply to a case where the heir of the grantor of 
a khorposh grant was free to exercise his predecessor’s option to resume 
the grant — Choto Baheru v. Puma, 19 C.W.N. 1272. 

The principle of this section does not apply to auction-sale as the 
judgment-debtor cannot be deemed to have guaranteed any title in himself 
when his property is sold in execution of a decree — Kamta Rai v. Nand 
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fCichore AIR. 1952 All. 287. This section applies only when a party 
n^ssession of special knowledge makes an incorrect representation to 
the^other patty to the contract, whereby the latter is induced to enter 
into the contract and the person making the representation gets the benefit 
of it— Adhilakskmi v. Nallasivam, A.I.R. 1944 Mad. 530. 

Thp nrinciole of this section applies to Hindu as well as Mahomedan 
conveyanL-lmft«« Chandra v. Rasik, 21 C.W^. 218 33 LC. 568; 
Viraua v. Manmianta, 14 Mad. 459 ; Azizuddtn y. Sheikh Budan, 18 Mad. 
492 In an earlier case [Dooli Chand v. Bvij Bhukun, 6 C.L.R, 528), 
however, the Privy Council refused to apply the doctrine of estoppel to 
conveyances of Hindus. But see this case commented on in Krishna v. 
Rasik, 21 C.W.N. 218, 33 I.C. 568 (573). A Hindu lending money on 
mortgage to a Hindu widow must be supposed to know the elementary 
principfe of Hindu law that a Hindu widow gets a life estate in the 
property inherited by her from her husband, and such a transferee cannot, 
therefore, claim the benefit of this section— Jagermth v. Mt, Dhanpaii, 
A.LR. 1934 All. 969. 


Minor : — ^This section can have no application to the case, where ,i 
minor has made a mortgage of his property during his minority and a 
suit is brought to enforce the mortgage against him after he has attained 
majority. The section is based on the principle of estoppel which cannot 
be pleaded against a statute (sec. 11, Contract Act), so as to prejudice 
a minor who enjoys the protection of the law (see Mohori Bibi v. Dbarma’ 
das, 30 Cal. 539, 30 LA. IIA)—Aiudhia Prasad v. Chandan Lai, A.I.R. 
1937 All, 610, (F.B.). 


‘For consideration’ ‘.—This section does not apply where the trans- 
feror transfers without consideration — Jaganmth v. Dibbo, 31 All- 53. 
A gift of property in which a transferor has no interest will not be pro- 
tected under this section if the transferor acquires title to the property 
after the gift. But if a reversioner who has given his consent to a gift 
made by a Hindu widow of a part of her husband’s property cannot claim 
that property on the death of the widow though by being a party to the 
deed of gift he purports to be merely one of the donors. He cannot claim 
the property, not because of anything contained in section 43 but because 
D ^ amounts to an actual election to hold the deed good — Canga 

Bakhsh Singh v. Madho Singh, A.I.R. 1955 All. 288 (F.B.). 


The transferee can repudiate the contract or may elect to - ask for 
amages under the general law. The relief provided in the first para of 
this section is additional and it enables him to get at the property itself 
proiuded the contract subsists on that date^Ganeshdas v. Kamlabai, 
This section creates two equities. The first equity 
ferep privies on the one hand and the trans- 

Durcha<;pr fnr The other equity is in favour of a bona fide 

fi?st the equity in favour of the 

franUrrt fi;. ’I s^b^sting equity in favour of the first 

to the seciL^^ST mentioned in the first para., resort 

feree must hp ^ unnecessary — ibid. The subsequent trans- 

of the urevious frant 1° o?tice of the option, if he had knowledge 
P us transaction~Gjn;c v. Jagannath, A.I.R. -1952 All. 301. 
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Any interest ivhich the transferor may acquire-. — ^This section applies 
if the transferor subsequently acquires any interest in the property sold. 
If, as a matter of fact, the property never subsequently comes into the 
hands of the transferor, this section cannot apply — Ramakrishna v, 
Anasiiyabai, 26 Bom. L.R. 173, A.I.R. 1924 Bom. 300, 86 I.C. 265. 

195. Sections 41 and 43 compared : — Section 43 protects a pur- 
chaser for value without notice, and there is no such provision in it as is 
found in section 41, requiring the transferee to take reasonable care to 
ascertain the power of his transferor to give a clear title — Mating Ba v. 
Mating Po, 14 Bur.L.R. 329 ; Ganga Prasad v. Mt. Raghubansa, A.I.R. 1937 
Oudh 127, 165 I.C. 793. Under sec. 43, the transferee’s mere belief .i.o 
an acting upon a representation made by the transferor may be sufEcient 
to pass the subsequently acquired interest, while under sec. 41 mere 
belief is not sufficient — Pandari Bangaram v. Kctrumoory Subba Raju, 34 
Mad. 159 (160), 8 I.C. 388 ; B. V. Simdariah v. B. R. Ramasastry, A.I.R. 
1955 Mys. 8. 

19SA. Section 43. T. P. Act and section IIS, Evidence Act com- 
pared : — ^The vital difference between the representation referred to 
in sec. 43 T. P. Act and the representation mentioned in sec. 115, Evid- 
ence Act is that while the representation under sec. 43, T. P. Act, is a 
term of the contract or the transfer, the same is not necessarily so in 
the case of representation mentioned in sec. 115, Evidence Act. — Parma 
Nand v. Champa Lai, A.I.R. 1956 All. 225 (F.B.). 

196. Fraudulent or erroneous representation r — The old section spoke 
of erroneous representation only, and no mention was made of fraudulent 
representation. Under the present section, the representation may be 
either fraudulent or erroneous. 

A representation is not required to be in any particular form. It can 
be by word of mouth or by document. A statement in a sale deed that 
the vendor has not transferred the property to anybody in any manner 
whatsoever nor has anybody any ri^ts, interest or share therein, is quite 
enough to show that there was a fraudulent representation, when in fact 
the vendor had sold it already to a third party — Candshdas v, Kamtabai, 
A.I.R. 1952 Nag. 29. Where a person transfers property representing that 
he has a present interest therein, whereas he has, in fact, only a spes 
successionis the transferee is entitled to the benefit of sec. 43 if he ha.s 
taken the transfer on the faith of the representation and for consideration 
— Jumma Masjid, Mercara v. Kodimaniandra Deviah, A.I.R. 1962 S.C. 847. 

It is not necessary that the erroneous representation must mislead the 
transferee. The conduct of the transferor alone is to be considered — 
Jainur AH v. Chafina ■ Bibi, A.I.R. 1951 Ass. 20, I.L.R. (1950) 2 Ass. 1, 
per Ram Labaya f. Transferor need not be aware of the erroneousness 
of the representation made by him' — Jagat Narain v. Laljee, A.I.R. 1965 
All 504, ; 

In order that sec. 43 can apply it is necessary that there should be 
misrepresentation, fraudulent or erroneous, about the right to transfer 
the property — Madirazan v. Bommadevara, A.I.R. 1946 Mad. 107. Where 
the surrender by a Hindu widow in favour of the presumptive reversioners 
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was found invalid as a surrender, but good as an alienation, and there 
was no erroneous representation by the reversioners to the transferees 
who were cognizant of the fact if not of law, this section did not apply. 
In such a case sec. 6, cl. (a) would not bar the operation of sec. 43, if it 
was otherwise applicable— flam Bharosey v. Bhagwandin, AJ.R. 1943 Oudh 
196, See also Madmzan v. Bommademra, supra. 

Where a transaction is void db initio, e.g., a mortgage in Oudh by the 
manager of a Hindu joint family without legal necessity and not in lien 
of antecedent defats and where the possibility of such deed being liable to 
be assailed is clearly indicated in the deed itself, the transferee cannot 
say that there was fraudulent or erroneous representation on the part of the 
transferor and the principle of this section does not therefore apply to 
such a c 3 Lse~Biileshari v. Gajadhar, A.I.R. 1941 Oudh 123, see also Jagan- 
nath v. Mt. Dhanpati, A.I.R. 1934 All. 969 ; Shambhoo v. Dhaneshw, A.I.R. 
1927 Oudh 177. 


It is not required that the representation should be erroneous and 
also fraudulent, for fraud is not a necessary ingredient of the law of estoppel. 
It is sufficient if the representation be simply erroneous— flhogmali v, 
Chaoli, 55 LC. 698 (Lah.)- It is not essential that the intention of the 
person whose declaration, act or omission has induced another to act, 
should have been fraudulent. The main question is whether the represen- 
tation has caused the person to whom it has been made to act on the 
faith of it. The existence of estoppel does not depend on the motive, 
or on the knowledge of the matter, on the part of the person making 
the representation—Sarat Chunder v. Gopal Chiinder, 20 Cal, 296 (310) 
(P.C.). Erroneous representation includes all misrepresentation whether 
tainted or untainted with fraud — Radkeylal v. MaMsh Prasad, 7 AH. 
864; Sarat Chunder v. Gopal Chunder, 20 Cal. 296 (P.C.) (overruling 
Ganga Sdhai v. Hire Singh, 2 All. 809 and Vishnu v. Knshnan, 7 Mad. 3 : 
Cairncross v. Larimer, L.R. 2 H.L. 829 ; Pickard v. Sears, 6 A. & E. 469 
Freeman v. Cooke, 2 Exch. 654. 


If the representation is neither fraudulent nor erroneous, this section 
has no application— Murnl Hosein v. Shea Sahai, 20 Cal. 1 (7) (P.C.). 

l^ether the representation was erroneous or not is a question of 
fact—Saradamoyi v. Atul Chandra, 68 LC. 203 (Cal.). ■ 

r.f representation is made, there is no room for the operation 

of this section— Krishna Pramada v. Dkirendra, A.I.R. .1929 P.C. 50. 

Hio erroneous representation will suffice, and 

intentionally false— Hattikudur Narain v, 
Andar Sayad Abbas, 28 M.L.J. 44, 27 LC. 785 (786). 

. transferee is entitled to the benefit of this section, if he believed 

vendor, and was not aware of the true 
GftSS reicrence to the pxoperty-Sundar Lai v. 

beni^fit 589 (591), 118 LC. 705. The 

SS t ^^^”ted by the transferee if he did not 

aware of tTi*. representation made by the transferor but was 

Karumooru transferor— Pondin' Bangaram v. 

Karumooiy Suhbaraju, 34 Mad. 159- (260); Mulraj v. Indar, 48 All. 150, 
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92 I.C. 471, A.LR. 1026 All. 102. Thus, where A, who was entitled only 
to one-third of the family property, mortgaged one-half of the property 
to C, who knew that A was entitled only to one-third and did not bargain 
and pay for half a share, and subsequently after the death of A’s father, 
A became entitled to a half share held that C could enforce his mortgage 
only against the one-third share — Pandiri v-. Karumoory, 34 Mad. 159- 
Although this section says nothing about the belief of the transferee in 
the erroneous representation, still a transferee desiring to take advantage 
of this section should allege and prove that he took the transfer in good 
faith believing in and being misled by the erroneous representation made 
by the transferor— Narain v. Andar Saijad Abbas. 28 M.L.J. 
44, 27 I.C. 785- (788) (following 34 Mad. 159) ; Krishnajnachariw v. 
Thiruvenkatachariar, 12 L.W. 149, 59 I.C. 275 (276); Ladu Narain v. 
Goberdhan, A.I.R. 1925 iPat. 470. The case of 34 Mad. 159 has iilso 
been followed in Kodi Sankara v. Moiden, 35 M.L.J. 120, 49 I.C. 147: 
Venkata Lakshmi Narasayya v. Meenakshi, 10 L.W. 221, 52 LC. 992 ; 
and Chakrapani v. Gayamani, 48 I.C. 228 (Pat.). A mortgagee of a 
Deshgat Vatan knew" that the property mortgaged to him was the life- 
interest of the mortgagor in his hereditary office. Subsequent to the 
mortgage the mortgagor became entitled to an enlarged estate. Held 
that as the mortgagee knew at the time of the transaction that the land 
was inalienable beyond the life-time of the mortgagor, its subsequent 
enlargement enabling the Vatandar to alienate it permanently would not 
enlarge the mortgagee’s interest so as to enure beyond the mortgagor’s 
life-time — Gangabai v, Baswant, 34 Bom. 175 (182). But the Oudh Court 
has dissented from this view and holds that there is nothing in this section 
to the effect that it is necessaiy for the transferee to show that he believed 
in and acted upon the representation made by the transferor — Jag Mohan 
V. Sita Ram, 20 O.C. 72, 39 I.C. 186 (188) (dissenting from 34 Mad. 159). 
A Full Bench of the Allahabad High Court held as follows in 1956 : 
“S. 43, T. P. Act, does not require that the transferee who can take 
advantage of it should be one to whom not only a fraudulent or erroneous 
representation about the transferor’s authority to transfer the property is 
made but should also be one who did not have knowledge of the true 
factual position and had merely acted on the belief of the erroneous or 
fraudulent representation made to him by the transferor. If, however, 
both the transferor and transferee knew of the true position, and 
colluded to enter into a transaction which is invalid in law, the state 
of knowledge of the transferee becomes material and S. 43 cannot be 
availed of by him,” — Parma Nand v. Champa Lai, A.I.R. 1956 All. 225 
(F.B.). The Andhra .High Court has followed this decision of the Full 
Bench of the Allahabad High Court in Vutla Veeraswami v. Ivaturi Durga 
Venkata Subbarao, 1956 Andhra W.R. 1115. 

If the truth is known to both parties, no question of estoppel can 
arise. Thus, where there being no legal necessity a mother contracted 
to sell immoveable property belonging to her infant son, not in her per- 
sonal capacity but as the mother and guardian of the latter, and sub- 
sequently on the infant’s death inherited the property, held ffiat there 
could be no decree against her for specific performance of the contract 
for sale — Rashmoni v. Surya Kantd, 32 Cal. 382. See also Bhagwan v. Ma. 
Yunus, A.I.R. 1934 Oudh 112. Where a Hindu reversioner transfers his 
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reversionary interest expectant on the death of a Hmdu widow, and the 
present intLst of the reversioner (which is a non-entity till the widow's 
death) is known to both parties, there cannot be said to have been an 
erroneous representation, and this section is inapplicable— /ngnnnot/i v. 
Dibbo, 31 All. 53. The transfer is also void under sec. 6. 


If the transferee was quite sure that his transferor was fully entitled 
to the estate as absolute owner under the documents and he believes it 
to be true and acts upon it, he is entitled to protection even though if 
he had been more careful he might have found out that that was not a 
true representation — Gopi Nath v. Rup Raw, A.I.R. 1930 All. 786 (790). 

Where a Mahomedan husband makes his wife accept, certain property 
in lieu of dower on the understanding that his father has permitted him to 
transfer it and the wife is not aware that the property does not belong to 
her husband, the wife is under this section entitled to enforce her claim 
against her husband when on the death of his father he becomes the 
owner— Mr. Umatul v. Mangal Singh, A.I.R. 1936 Pesh. 103. See also 
Jurnma Masjid, Mercwa v. Kodimaniandra Deviah, A.I.R. 1925 S.C, 847. 


For the application of this section it is not essential that there should 
be a clear finding that the transferee has believed in and acted upon the 
erroneous representation — Waliuddin v. Ram Rakhan, A.I.R. 1936 Oudli 
313, 162 I.C. 451. 


197. Application of the rule to sale : — ^Where a person having a 
partial interest in certain property transfers a larger interest and sub- 
sequently acquires that interest, this section applies and the transferee is 
entitled to the interest so acquired — Abdu] Kabir v. Jamela Khatooru 
A.I.R. 1951 Pat. 315 ; fan Moharrrmad v. Kann Chand, A.I.R. 1947 P.C. 99 ; 
Shiv Baran v. State of U.P. 1968 All. W-R. (H.C.) 301. A, holding a 
certain mahal as a ghatwal, mortgaged it to B by way of a Ztrripeshgi 
lease for twenty-one years. Shortly after the granting of the lease, the 
Zamindar got a decree against A, by which A’s ghatwali right was extin- 
guished. In execution of that decree, the Zamindar ousted A and took 
khas possession of the mahal. Some years afterwards, the Zamindar 
granted to A, a perpetual mokarari lease of the same mahal. Held that A 
PJ'esent estate in the mahal, make good the ZuripesJigi— 
arrnn v. Showkee Lai, 2 C.L.R. 382, Where a person, who had 
^ * interest in certain land, mortgaged it on the represen- 

subsequently got a mokarari title to it, 
^ decree for sale upon the mortgage, the mokarari interest of 
CT r mortgagee — Mokhada v. Umesh Chandra, 7 

two minor c ^ family consisting of himself and 

self-acauired entire property, representing that it was his 

the pendencv^of^tR^' Purchaser sued for possession, and during 
that the sale^wac t minor sons died. It was found 

and the nurcTiacpJ* w <m the sons. Held that this section applied, 

at the date of the entitled to a half-share of the property, althougti 
that time one tliirrt ^ entitled to the father’s share which was at 

sold tyTprotrt A.I.R. 1927 Mad. 649. K 

before the sale under' disappeared for some time 
property Then D dL ? that IC was the owner of the 

P prty. ihenD died leaving K his sole heir. ifeW that the purchaser 
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was entitled to the aid of this section — Sunder Lai v, Ghissa, A.I.R. 1929 
All. 589 (591). Where at the time of the sale the vendors had no under- 
proprietary right, but subsequently they acquired an under-proprietary 
right, and it was found that the vendors had at the time of sale errone- 
ously but honestly represented that they had authority to transfer the 
holding, held that this section applied, and the under-proprietary right 
passed to the pnrchaser—Balbhaddar v. Kus^har, A.I.R. 1928 Oudh 344 
(346). The plaintiff purchased the undivided share of A whose family 
consisted of A, B and C, and A’s share at the time of sale was therefore 
one-third of the property. Subsequently, by the death of B pending the 
suit A’s share became one-half. Held that the plaintiff was entitled to a 
moiety of the property — Virayya v. Hanumanta, 14 Mad. 459. A vendee 
purchased specific lands from a coparcener of an undivided Hindu family, 
but in consequence of a partition suit in the family the vendor (coparcener) 
was alloted lands other than those which he had sold to the vendee. 
Held that the vendee was, entitled to whatever was substituted by the 
decree for partition for the land which he had bought from the coparcener 
— Manjaya v. Shanmuga, 38 Mad. 684 ; Sdbapathi v. Thandavaroya, 43 
Mad. 309 ; Dhandha Sahib v. Md. Sultan, 44 Mad. 167 (168) ; Rain Piari 
V. Ram Nath, A.I.R. 1963 All 599. A piece of land was allotted to S 
under the Punjab Government Tenants Act. S induced his brother J to 
come and help him to reclaim the land, and promised to give J" one-half 
of whatever he might obtain. J came to his brother S and settled in the 
land and shared all the expenses and labour of reclaiming the soil. Sub- 
sequently, the Government conferred proprietary rights on S. Thereupon 
J claimed half share of the land.. Held that J’s claim should be allowed — 
Nathu V. Allah Dim, A.I.R. 1922 Lah. 287, Where a partner in a firm 
sells the property of the firm in his own right and not on behalf of the 
other partners or the firm and subsequently after dissolution of the 
partnership the same property is allotted to him, the case falls within the 
purview of this section and the vendee’s title remains intact — Peyare Lai 
V. Mt. Misri, A.I.R. 1940 All. 453. 

Sale by Official Receiver-, — A sale by the official receiver is void 
when no vesting order has been pass^, but the subsequent vesting order* 
makes the previous -sale valid — Muthia v. Doraiswami, A.I.R. 1927 Mad. 
1091 ; Bamvg v. Narasimhulu, A.I.R. 1927 Mad. 1 (F.B.) ; Sankaran v. 
Narasimhulu, A,I.R. 1927 Mad. 1, (affirming 47 M.L.J. 749). 

Exchange-. — ^This section applies to exchanges. Thus, A obtained a 
certain property from B in exchange. B at the time of the exchange had 
only a half share in that property, but he subsequently purchased the 
other half. Held that as soon as the title of B to the whole property was 
perfected, the benefit thereof accrued to A — Bhairab v. Jiban, 33 C.L.J. 
184, 60 I.C. 819. 

198. Rule applicable to mortgages : — The section applies to mort- 
gages. Thus, it has been held that any enlargement of the mortgagors 
interest in the mortgaged premises usually enures for the benefit “J® 
mortgagee — Behari Lai v. Indra Narayan, A.I.R. 1927 Cal. 665 (668) : 
Zollikofar & Co. v. Official Assignee A.I.R. 1927 Rang. 100 ; Beni y. Nata- 
bar, 33 I.C. 975. Therefore it is open to a mortgagee to enforce his charge 
on Any interest which his mortgagor might subsequently acquire in tne 
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nropertv which the latter had professed to mortgage not^vlthstandmg 
he had no right in it at the time of such mortgage— Kamala Prasad v. 

1922 Pat. 347 (348) ; Lai v. Nur Mahammad, 
A?R IWAU 731 ■. Abdul Ahad v. Brij Naram, A.I.R. 1935 All. 269, 
Hemamouee v. Akhar Alt, 41 C.W.N. 1125. But where a mortpge deed 
conveys some property not then owned by the mortgagor and known as 
such to the mortgagee, but both of them had reason to believe that such 
property would shortly be owned by the mortgagor and he actually owns 
it subsequently, sec. 43 does not apply and the transaction qua such 
property does not amount to a mortgage, but creates a charge on, the 
property subsequently acquired — Kabul Chaud v. Badri Das, A.I.R. 1938 
All. 22, where an undertenure holder mortgages the undertenure 
after it has been purchased by the tenure holder at a certificate sale and 
the undertenure is subsequently released, on such release the undertenure 
cannot be burdened with the mortgage— Baidyauaih Rai v. 5w. Jay Ktnuari. 
A.I.R. 1957 Pat. 706, 

Where a person with a defective title purports and intends to mort- 
gage a property, any interest subsequently acquired by him in tliat property 
is available in equity to make the mortgage effectual, even though the 
defect in the title was apparent on the face of the document— 

V. Chaoli, 55 I-C. 698 (Lah.). Wliere a person, w'ho had a proprietary 
interest in another share of the property during the life-time of his 
brother’s widow, mortgaged the whole property under the representation 
that he was authorised to mortgage the latter share also, and after the 
death of the widow, became the owner of that share, held that the mort- 
gage operated on that share under the provisions of this section — Stjr;» 
Prosad v. Bindeshari, 33 All, 382 (384). Where on the death of the 
deceased his daughter became the sole life holder of his estate and the 
grandsons of the deceased, fraudulently representing that they were in 
possession of the estate and were entitled to mortgage the same, mortgaged 
it to a certain parson, and the daughter brought a suit for setting aside 
the sale held in execution of the mortgage decree, but died during pen- 
dency of the suit and the mortgagors succeeded to the estate, it was held 
that the mortgage and sale to the extent of their share were good under 
this section—Ram Japan v. Mt. Jagesara, A.I.R. 1939 Pat. 116. Where 
at the date of a mortgage, the mortgagor liad only a non-transfcrable 
interest in the property mortgaged, but subsequently acquired transferable 
* portion of the mortgaged property to a tliird party, 
e B that me mortgage operated as a valid charge in favour of the mort- 
gagee on the whole property including the portion sold to the third party 
V; 27 CLJ. 289, 43 I.C. 740. Sm also KumM 

i<! Tint- “ irh ^ A.IJI, 1937 All. 287. An undischarged insolvent 

executed^bv ' Property ; consequently a mortgage 

hnt wbpn ^ voidable at the option of the Receiver or the Court; 

be enfnrrpH revests in him after discharge, the mortgage can 

r. by sale tt the property-Rup 

a vonl off (451). Where. Ver k mort- 

the mortBasee an/ property was sold by the mortgagor to 
mortsasof property was resold by the mortgagee to the 

the whole' oroniarttr an equitable right to proceed against 

the whole property, including the portion sold to him and resold by him 
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to the mortgagor. So long as the mortgagor had a less extent in his 
possession, the security was reduced to that extent ; but when he subse- 
quently became entitled to the full extent to which he had contracted 
to give the mortgage, the mortgagee became entitled to proceed against 
the security to such extent— Deo/z Chand v. Nirban Singji, 5 Cal. 253. 
The whole of a certain house was mortgaged, the mortgagor having at 
the time an interest in only a fractional share in it. The mortgagee sued, 
and obtained a decree for the sale of the whole house. After that decree 
was passed and partially executed, the mortgagor, in virtue of a partition, 
acquired the remaining interest in the house. Jle/d that this section 
applied and that the decree-holder was competent to continue execution 
of his decree against the mortgagor’s after-acquired interest — Durga Das 
V. Muhammad, 1908 A.W.N. 155. A Mahomedan first transferred his 
property as dower to his wife. He then mortgaged it by way of conditional 
sale which was subsequently foreclosed. The wife died one year after- 
wards and the Mahomedan succeeded to the property as heir to his wife. 
It was held that sec. 43 applied to the case and that the mortgagee was 
entitled to the property— v. Sitab Khan, 3 C.P.L.R. 72. Where 
the plaintiff in a pre-emptive suit, in order to procure funds for the prose- 
cution of his suit, executed a mortgage comprising certain lands of which 
he was owner and also the property which was the subject-matter of the 
suit for pre-emption, and the suit was successful, it was held that the 
mortgage took effect as regards the property which was the subject 
of the pre-emption suit, from the time when the plaintiff-mortgagor obtain- 
ed possession by virtue of his decree in the suit — Gayadin v. Kashi Cir, 
29 All. 163 ; Bansidhar v. Sant Lai, 10 All. 133. Where a person repre- 
senting himself to be the absolute owner of certain property (to which 
at that time he had a chance of succeeding) mortgaged it, and subse- 
quently acquired a title to such property by inheritance, held that the 
mortgage was enforceable against the mortgagor. Such a transfer was 
not a transfer of spes successionis forbidden by section 6, because what 
was purported to be transferred was an estate in praesenti and not a 
mere chance of succession — Alamanaija Kimigari v. Murukuti, 29 M.L.J. 
733, 29 I.C. 439 (441). See Note 202, infra. A Hindu woman executed 
a mortgage 5 years after the disappearance of her husband, and subse- 
quently he was deemed as dead (after the lapse of 7 years — see sec. 108, 
Evidence Act) at the date of the suit brought on the mortgage. Held that 
the mortgage was a valid mortgage at the date of suit by operation of this 
section, although it was not so when it was executed — Mahadeo v. Har 
Bukhsh, 4 O.W.N. 1077, A.I.R. 1928 Oudh 13 (14), 106 I.C. 489. Where a 
husband executed a mortgage on behalf of his wife under a • power of 
attorney given to him by his wife, but the power of attorney was invalid, 
and afterwards the husband succeeded to a one-fourth share of the pro- 
perty of his wife on her death, held that the power of attorney being 
invalid the mortgagee could, not proceed against -the property of the wife, 
but under sec. 43 T. P. Act he could enforce his mortgage against the 
one-fourth share which came into the. possession of the husband^ — Aisha 
Bibi V. Mdhfuzunnissa Bibi, 46 All. 310 (315), 22 A.L.J. 205, 78 I.C. 180, 
A.I.R. 1924 All. 362. The actual decision in this case is correct, but 
quaere, whether sec. 43 is applicable, there being no erroneous represen- 
tation in the case. If C mortgages his house to B during the pendency of 
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a suit on a promiasoo’ note by A ag^nst C and durtog tha subaistoce ot 
a suit P u-fnrp iiidament of the house and there is a settlement 

betwfen s’and C that B shall give half share of the house to A free from 
die Lrtgage, the purchaser of the house m execution of the mortgage 
decree obtained by B is bound by the settlement-Deuat/n Siibbwayudu 
V. Piwvadi Chinna, A.I.R. I960 Andh. Pra. 592. 

Where on the death of a person a share of his estate devolves on an 
undischarged insolvent, a mortgage of that share by the latter is invalid; 
but when after his discharge the property re-vests in him the principle of 
this section applies and the mortgagee would be entitled to enforce the 
mortgage— Diware Chand v. Manak Chand, A.I.R. 1934 Lah. 809, 36 P.L,R. 
185 ; Rup Narain v. Har Gopal, A.I.R. 1933 All. 449, 55 All. 503, 143 
836.’ If a person entitled to ^ share mortgages share but becomes 
entitled to the additional ^ after the mortgage decree but before the sale 
of the morgaged properly, the auction purchaser is entitled to f share 
both under sec. 115 Evidence Act as well as under this section— 
Ariilmji Nadache v. fagadeesiah Nadar, A.I.R. 1964 Mad. 122. 

Where the undivided share of one co-sharer was mortgaged and by 
subsequent partition the mortgaged property v/as allotted to another 
co-sharer, and there was a decree for sale of the mortgaged property, and 
the partition was effected after the mortgage-decree but before actual sale, 
the mortgaged share could not be sold under the decree as it had ceased 
to be the property of the mortgagor and had been allotted to another— 
Bhiip Singjt V. Chedda Singh, 42 All. 596 (599) ; also Hem Chnnder v. 
Thakomoni, 20 Cal. 533 ; Amolak v. Chandan, 24 All. 483 ; Piillamma v. 
Pradosham, 18 Mad. 316; Lakshman v. Gopai, 23 Bom. 385. See also 
Note 392 under sec. 65. A mortgage by a manager of a Mitakshara 
family of the whole or a share of the joint family property is void and 
inoperative and gives the mortgagee no right even against the mortgagor'.s 
undivided share. But where the mortgagor’s interest has subsequently 
been separated from that of the other members of the family by partition, 
his share may become available as security for the mortgage-debt — Amar 
^ 58 I.C. 72 ; Ram Ratan v. Ganga, A.I.R. 

1923 Oudh 265 (270). 

English law as stated in Holroyd v. Marshall, 
TnHi, Collyer v. Isaacs, (1881) 19 Ch. D. 342 applies to 

as <;nnTi ^ Charge on future property operates upon such property 
Bom existence— Ffltechnnrf v. Pwashram, A.I.R. 1933 

nronertv linr ^ money is paid as earnest for the purchase of a 
on the^said vendor, the vendee cannot claim any charge 

acquisition earnest after the subsequent 

Biswas, A.I.R 1962 ^af 12 Pal v. Nirode Ktmiar 

to 

where a lessor, who at the Hm! n ^7 I.C. 785. Therefore 

infirm title subsequently got intn^n g’^anted the (Ztiripeshgi) lease, had an 
compelled to carrv out thi. Possession by a valid title, he could be 
he became able to^do the attained a position in which 

do the sme-^Lootnarain v. Shoivkee Lai, 2 C.L.R. 382. 
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If a person erroneously representing himself as authorised to grant a lease 
of property grants a lease and subsequently acquires the property, the 
lessee is entitled to have that property — Protab Chatidra v. Jiidisthir, 
19 C.W.N. 143, 23 I.C. 69. Thus, where the gaontia of a village granted 
a lease of bhogra land which purported to be permanent and heritable, 
and the gaontia was subsequently declared to have proprietary rights in 
that village, held that this section applied so as to create in the lessee a 
permanent transferable interest, and the descendants of the lessor were 
not entitled to eject the lessees — Aditya Prosad v. Pcrramananda, 4 P.L.J. 
505 (510), 53 I.C. 96. A, B and C were owners of certain property in 
equal shares. A and C granted a lease of the entire property to E as if B 
had no interest therein and they themselves were entitled to it to his 
exclusion. Subsequently B died, making a will under which he left one 
half of his one-third share to A and the other half to C. Held that the 
provision of this section applied, and the share of B, when ’it vested in 
A and C, became available to perfect their title and consequently the 
title of E in the entire property — Stilin Mohan v. Raj Krishna, 25 C.W.N. 
420 (422), 60 I.C. 826 (828), 33 C.L.J. 193. 

A son granted a permanent tenure at a fixed rate even though his 
father was alive and undertook not to disturb the grant after his father’s 
death. After his fatlier’s death, the son brought a suit for enhancement 
of rent ; held that under this section the son was bound by his representa- 
tion and that the mention of his father was mere emphasis that the former 
had implied authority to make the gx&nt—Jyoti Prasad v. Chandra Kanta, 
A.I.R. 1937 Pat. 469. 

200. “Time during which the contract subsists.” : — The option of the 
transferee can be exercised in respect of an interest acquired by him, 
only during the time the contract subsists, but not afterwards. If, in 
case of a sale, the purchaser has repudiated the transaction and recovered 
the purchase money, or in case of a mortgage, the mortgaged properties 
have been sold in execution of the mortgage-decree IJadti Bans v. Sheojit. 
10 I.C. 443), the relation of transferor and transferee has ceased to exist, 
and the contract is no longer subsisting- In such a case no claim in 
respect of property acquired subsequent to the cessation of the contract 
can be made by the transferee. 

The contract can be said to subsist so long as the decree obtained 
in a suit to enforce a transfer has not been fully satisfied, and until then 
the transferee is entitled to claim the benefit of any subsequent acquisition 
of interest in the property by the transferor. The words “at any time 
during which the contract subsists” are wide enough to cover a case in 
which the contract (e.g., mortgage) has merged in a decree ; the contract 
must be held to subsist all the same, till the mortgage is satisfied. There- 
fore, where the interest of the mortgagor came to be enlarged after the 
date of the decree on the mortgage, and before the decree was satisfied, 
held that the contract had not ceased to subsist, and the mortgagee was 
entitled to have the added interest sold — Aziznddin v. Sheikh Bndan, 
18 Mad. 492 (495). 

The option of the transferee must be enforced immediately on the 
acquisition of the transferable interest by the transferor Stirendra v 
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Raiendra 27 C.LJ. 289, 43 I-C. 740. It is enough if the transferee 
Scitcises'his option to take the subsequent interest; the consent of the 
tmnsferor is not necessary; no further conveyance is necessary-ta„. 
swamy v. Lakshmi, A.I.R. 1962 Ker. 313 (F.B,). 

201 Liability, when attaches and to whom -.—The liability imposed 
bv tnis ’section on the transferor is not a mere personal liability but is 
one which can be enforced against all persons claiming under the 
transferor otherwise than for value without notice— C/ioto Bahira v. 
Puma Chunder, 19 C.W.N. 1272, 21 C.L.J. 144, 27 I.C. 982 (987) ; Radhey 
Lai V. Mohesh. 7 All. 864. This section applies not only as between the 
original transferor and the original transferee but also binds the privies 
of the original transferor and can be taken advantage of by the privies 
of the original transferee. Unless a statute expressly or by necessary 
implication precludes the application of provisions of law awarding to or 
imposing civil liabilities on the privies of the person to whom the rights 
are given or in whom the liabilities are imposed, the privies are entitled 
or bound as the case may be to the extent to which the original parties 
are so entitled or hound— Hatti Kudttr Narain Rao v. Andar Sayad Abbas, 
28 M.L.J. 44, 27 I.C. 785 (786). The right of the transferee to the after- 
acquired interest may also be enforced against the gratuitous transferees — 
Sarat Chunder v. Copal Chunder, 20 Cal. 296 (P.C.). 

202. Transfers forbidden by law The Court cannot, under the 
guise of sec. 43, uphold a transfer of property! the transfer of which is 
forbidden by \nv}—Balbhaddar v. Kttsehar, A.I.R. 1928 Oudh 344 (347); 
Kusehar v. Balbhaddar, A.I.R. 1928 Oudh 153 (154) ; Sadhu Saran v. Sheo 
Prasad, A.I.R. 1959 Pat 278. This section does not apply where there is 
a statutory prohibition to transfer the property on grounds of public 
policy. In such a case the principle of this section cannot be invoked 
to compel a person to transfer the property in fraud of tlie statute. Thus, 
the interest of a Hindu reversioner is an interest expectant on the death 
of a qualified owner ; it is not a vested interest, but a spes siiccessionis 
or a mere chance of succession, and as such inalienable under sec. 6 (u) 
of this Act. If, therefore, a reversioner conveys such interest and 
afterwards acquires the property on the death of the qualified owner, this 
sec ion will not operate to give effect to the transfer — Annada Mohan v. 
w 551), on appeal 50 Cal. 929, 50 I.A. 239. 

should not be so construed as to nullify section 6 (n) by 
initially void under sec. 6 (a) — Ramasami v. 

Mad 795^’ f 7 Q 7 ?^^ n Assignee v. Sampath, A.I.R- 1933 

SpI! V. Nasiv Ahmad, A.I.R. 1925 Oudh 16 (18); 

Asda^ 7’ 1^29 Oudh 185 (187). In Official 

tn a/’ it was further observed that the illustration 

shniilfi Np rspn^ant to the provisions of sec. 6 (o). But a distinction 
mere rieht t etween (1) a transfer which is professedly one of a 
a right of rpvor'-^ ransaction which on the face of it purports to transfer 
which the tra ^7” expectancy, and (2) a transfer of a specific property 
Jhoult ma. ^^.™-^°tisly represents he is authorised to transfer 
Transfers of bme being have merely a reversionary riglit therein. 

of sec 6 ffll anH obviously fall within the purview 

sec. 6 (a) and would be void initio, while those of the latter class 
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would be governed by sec. 43. Unless this distinction is recognized, 
sec. 43 and its illustrations would be valueless — Syed Bismilla v. Manulal, 
A.I.R. 1931 Nag. 51 (52). See also BanSidhar v. Aj'udhia, A.LR. 1925 
Oudh 120 (124). Reviewing the above authorities a very recent Full 
Bench of the Madras Court has held that where the transferor in fact 
purports to transfer an expectancy or property, which he had no right 
to transfer, without making any representation that he had authority to 
transfer, sec. 43 will not help. Similarly, if both the transferor and 
transferee knew the truth, the section cannot be invoked by the transferee. 
The section proceeds on the fundamental assumption that the erroneous 
or fraudulent representation induced the transferee to part with the 
consideration without knowing the true facts. A transfer which was 
made on an erroneous representation may in fact and in effect be transfer 
of expectancy which is prohibited by statute. That does not prevent 
the section from operating. It is not concerned with the ultimate effect 
of the transfer when it was made. It is concerned only with the 
erroneous representation by the transferor of his authority to transfer 
when in fact he had none. If it was the intention of the legislature that 
in all cases of transfer, whether the transfer was made disclosing the true 
facts or was made with an erroneous representation regarding the 
authority, no effect should be given to the transfer where the transfer is 
prohibited under cl. (a) of sec. 6, it would have stated so and created an 
exception to sec. 43. On the other hand the illustration to the section 
indicates a contrary intention. Where therefore the transferee from a 
reversioner was not aware of the truth at the time of the transfer that 
which was being transferred was only a spes siiccessionis, sec. 43 would 
apply — Juinma Majid Mercara v. Devaiah, A.LR. 1953 Mad. 637 (F.B.) 
overruling — Official Assignee v. Sampath, supra. 

Section 43 applies even to cases of heirs who profess to transfer the 
property itself and not only their right of succession. It is impossible to 
hold that the illustration to sec. 43 is repugnant to the provisions of 
sec. 6 and is really wrong. Where an erroneous representation is made 
by the transferor to the transferee that he is the full owner of the property 
transferred and is authorized to transfer it and the property transferred 
is not a mere chance of succession, but immoveable property itself, and the 
transferee acts upon such erroneous representation then, if the transferor 
happens later, before the contract of transfer comes to an end, to acquire 
an interest in that property, no matter whether by private purchase, gift, 
legacy or by inheritance or otherwise, the previous transfer can at the 
option of the transferee operate on the interest which has been subse- 
quently acquired, although it did not exist at the time of the transfer. 
The illustration to sec. 43 is directly applicable to such a case — Shyenn 
Narain v. Mongol Prasad, A.I.R, 1935 All. 244, (Sulaimah, C. J. & Rachhpal 
Singh, J.) followed by the Bombay High Court in Vittabai v. Malhar 
Shankar, A.I.R. 1938 Bom. 228. See also Vellayammal v. Palaneyandi, 
A.I.R. 1933 Mad. 856 ; Jagat Narain v. Laljee, A.I.R. 1965 All. 504. 

A contract which is .void ab initio cannot be validated by the provisions 
of this section. If the contract purports to transfer property which is 
inalienable according to law, that contract cannot be given effect to with 
respect to another property which the transferor may subsequent.y 
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,-rn-Mohan Sindi v- Sewa Ram. A.LR. 1924 Oudh- 209 (216). A 
acquire M ^ jhansi Encumbered Estates Act (who is 

disqualifie p p any property as long as the ‘disqualification’ lasts) 

Sc disqualiScaiion had ceaacd, the mortgagee brought a amt for fore- 
Xante relying on the provisions of this section. HM that such a 
Xrtgase being forbidden by tile provisions of the law this section could 
not prmect a transfer which if permitted would defeat the provisions 
of the Ihansi Encumbered Estates Act-Rndka Bm v. Knmnd Smgli, ,1) 

All 38 Similarlv a purchaser of inam land from the holder of a service 
inam who was prohibited by sec. 5 of Madras Act VI of 1895 from 
alienating the property, cannot claim a vaUd title to it on the ground 
that it was subsequently enfranchised and a patta for the land was granted 
to the alienor — Noi'aJiai'i v. Siva Kovithan, 24 M.L.J. 462, 19 I.C. 881. 

A mortgage of village service inam lands in a proprietary estate is invalid 
and inoperative under the Madras Village Service Act (II of 1894) and a 
subsequent notification of enfranchisement under sec. 17 of that Act 
would not enure for the benefit of the transferee.. No equities can arise 
out of a transaction which is prohibited by law, and section 43 of the 
T. P. Act has no application to such a case — Sannamma v. Radhabhayi, 

41 Mad. 418 (F.B.) ; Batchu Ramayya v. Dara Satchi, 25 M.L.J. 635, 21 
l.C. 600 ; Gopala Dasu v. Rami, 44 Mad. 946 (948) ; Ramayya v, Jagan- 
nadham, 39 Mad. 930. A judgment-debtor to whom sec. 325A, C. P. 
Code, 1882 (Sch. Ill, para. 11 of the Code of 1908) applies is a person 
‘disqualified’ within the meaning of section 11 of the Contract Act, to 
the extent stated in sec. 325A, and any transaction entered into by him 
in contravention of that section is a nullity, incapable of subsequent 
ratification or of enforcement in equity, and sec. 43, T. P. Act has no 
application— nSa/H Bai v. Bajat Khan, 13 N.L.R. 130, 42 l.C. 200. [Cotitra 
■—Magniram v. Bakubai, 36 Bom. 510. In this case it was held that after 
the disability has been removed by the Code, the judgment-debtor is 
bound to make good the conveyance which he had made during his 
disability.] 

There is no statutory prohibition against the sale of property by an 
insolvent after insolvency proceedings have been initiated. As far as 
the parties to the transaction are concerned, the\' are binding on them — 
Peraija v. Kondayija, A.I.R. 1948 Mad. 430. 

P»«haser without notice of the option :~The second 
fr>r V ^ protccts the rights of transferees in good faith 

SichX firti ° u f existence of the option to 

1908 AWN section relates — Durga Das v- Muhammad, 

44. Where one of two or more co-owners of immoveable 
property legally competent in that behalf 

interest therein, the trmtfSeelcSes“ uf f P^P^ty or “y 
interest and cr. far qc as to such share or 

tlie transferor’s rieht tn to give effect to the transfer, 

parSSnt of ^ possession or other common or 
part enj 05 ment of the property, and to enforce a partition of 
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the same, but subject to the conditions and liabilities affecting, 
at the date of the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling-house belon- 
ging to an undivided family is not a member of the family, 
nothing in this section shall be deemed to entitle him to joint 
possession or other common or part-enjoyment of the house. 

Scope of section : — Tin's section whicli confers on the transferee the 
right of joint possession or partition to the extent enjoyed by the 
transferor, would apply to transferees of all kinds, including mortgagees 
and lessees— Muhammad Jafar Khan v. Mazhar-ul-Hasan, 3 A.L.J. 474. 
Thus, the lessee of an undivided share in a house acquires in respect of 
the share leased out to him the rights and liabilities of his lessor as 
provided by this section, and can maintain a suit for partition, if partition 
be necessar}' to give effect to the transfer — Ibid ; Ramasami v. Alagirisami, 
27 Mad. 361 (367). Where one of the co-owners of an estate under 
management of a common manager appointed under sec. 93 of the Bengal 
Tenancy Act mortgaged his share which in execution of a decree on tire 
mortgage was purchased by the mortgagee, he thereby became a co-owner 
under the manager— Awnr v. Shashi, 31 Cal. 305 (P.C.). 

Although this section does not in terms apply to involuntary sales, 
e.g., sales in execution of decrees, by virtue of cl. (d) of sec. 2, the principle 
hereof applies thereto as a rule of justice, .equity, and good conscience. 
Hence where a stranger purchases at a court-sale the share of one of the 
coparceners in a tank enjoyed as part of a dwelling house owned by the 
joint family, a suit by such a purchaser for joint possession against the 
other coparceners is not maintainable — Jagatbandhii v. Istoar Chandra, 
A.I.R. 1948 Cal. 61 ; Puddipeddi Laxminarasatmna v. Godi Ranga- 
nayakemma, A.I.R. 1962 Orissa 147. 

204. Right of transferee from co-owner : — If a co-sharer is in 
exclusive possession of any portion of an undivided piece of land not 
exceeding his own share, he cannot be disturbed in his possession until 
partition. If instead of remaining himself in possession he transfers the 
portion of his joint Khata, his transferee will also have same rights and 
cannot be disposed by the other co-sharers until partition. — Chanan Singh 
V. Santa Singh, A.I.R. 1950 Pepsu- 5. 

Under this section a usufructuary mortgagee of a share in immovable 
property acquires his mortgagor’s right to joint possession or common 
or part enjoyment of the property so long as the mortgage subsists. If 
the mortgagor attempts to exercise any joint possession or common 
enjoyment of the property, he will be liable to a suit for ejectment at the 
instance of his mortgagee — Harnandan v. Md. Kalim, A.I.R. 1944 Pat. 341. 

A person purchasing a share in the tenancy rights is not entitled to a 
declaration of title to and khash possession of a specified plot of land 
forming part of the tenancy, where there is no allegation or proof that 
there was any binding partition between the co-sharers— Boloram v. 
Dandiram, A.I.R, 1950 Ass. 1. A tenant holding under a lease granted 
by one co-sharer without the concurrence of the others cannot, when the 
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land is allotted to another co-sharer at a partition made without taking 
the tenancy into account, resist a claim for khash possession by the latter 
on the ground that he has acquired a right of occupancy in the land- 
Debendtv v. Umesh. 46 C.W.N. 904. In such a case the right o£ 
occupancy is transferred by operation of law to those other lands within 
the dlotment of his lessor of which a new holding is created for the 
tenant in substitution for the old one, ibid. The transferee from one of 
the co-owners can obtain a decree for recovery of possession of the entire 
property in the possession of a trespasser— /fnrMpptm v. Poiwarasu, A-I.R. 
1965 Mad. 389. 


Where a co-sharer with die consent express or implied of the other 
co-sharers erects a building on a part of the joint land, there is an implied 
contract that be shall be allowed to occupy that particular piece of land 
to the exclusion of the other co-sharers, so long as the property is joint. 
He is allowed to that extent part enjoyment — Umrao Singh v. Kacheru 
Singh, A.I.R. 1939 All. 415. The provisions of sec. 118, U. P. Land 
Revenue Act do not affect in any way the provisions of the T. P. Act 
about the transfer of co-sharers’ interest in land with all that is attached 
to it— /bid. If two decree holders out of three in a suit for possession 
against their tenants transfer their share to the tenants (judgment-debtors) 
the latter would be entitled to joint possession with the remaining decree 
holder or his transferee — Jogindra Singh v. Balden, A.LR. 1965 J. and K. 2. 


204A. Right to partition : —The words “subject to the conditions... 
so transferred” in this section save the principle established by Mitakshara 
law that the right of an alienee is only to institute a suit for partition to 
work out his equities subject to the charges and encumbrances affecting 
the coparcenary property or the interest of the alienor at the time of the 
transfer. These principles are not in any manner and to any extent 
affected or altered by sec. 3 of the T. P, Amendment Act, 1929 or by 
sec. 2 of the principal Act — Piranmtayakam v. Sivaraman, A.I.R. 1952 
Mad .419 (F.B.). 


The right of partition exists when two parties are in joint possession 
of land under permanent titles, although their titles may not be identical 
Bhagwgt V. Bepin, 37 Cal. 918 (P.C.). There is no fixed rule of law 
that a property held in temporary right cannot be partitioned ; the only 
ground on which partition may be allowed or refused is convenience. 
Thus where the tenancy, although a monthlj'^ one was old and the land 
was in occupation of the tenants for fifty years, the landlords were 
numerous and scattered and there wm little likeliliood of their combining 
to eject the tenant, the mere fact that technically the holding was monthly 
enancy should not debar the parties from their lawful right to partition— 
Raiani Sambhii A.I.R. 1929 Cal, 710. A lessee is entitled to have 

® years, and though tliat 

"is' V, 

parties owning interests which are not co- 
in each ® bar to partition. The Court must 

of allowinp n . the balance of convenience is in favour 

of allowing partition. In the absence of inconvenience, there can be a 
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partition between a superior landlord and a subordinate tenure-holder— 
Hemadri v. Rarmni Kanta, 24 Cal, 557 (580) (F.B.). In the absence o£ 
proof of inconvenience to other co-sharers, a patnidar whose right extends 
over only a fraction share of one of many mouzahs in the Zemindary, is 
entitled to maintain a suit for partition — Uma Sundari v. Benode Lai, 34 
Cal. 1026 (1028), following Radha Kanta v. Bipro Das, 1 C.L.J. 40. 

This section cannot override the provisions of Hindu Law. Under 
the Hindu Law, a co-parcener cannot bring a suit for partial partition 
against the other members of the family for the ascertainment and allot- 
ment to him of his portion alone of the family property ; he must bring 
a suit for partition of the whole family property. Section 44 gives to the 
purchaser of a co-parcener’s share the “transferor’s right to enforce 
partition of the same,’’ which means a right to bring a suit for the parti- 
tion of the whole family property (as is allowed by Hindu law) and not a 
right to sue for partial partition for allotment of his portion alone — 
Venkatarama v, Meera Labai, 13 Mad. 275 ; Manjaya v. Shanmuga, 38 
Mad. 684. He can take the share when partitioned subject to all the 
liabilities on it in the hands of his vendor — Kodura v. Magunta, A.I.R. 
1927 Mad. 471 (F.B.), 50 Mad. 535, 100 I.C. 1018. 

“legally competent in that behalf" : — ^This qualification has been 
provided for the reason that in some provinces, in a joint Mitakshara 
family, a co-parcener cannot transfer his undivided interest in the joint 
family property. 

“So far as is necessary" : — ^Under this section not only a transferee of 
a share but also of any interest therein can sue for partition and the sec- 
tion imposes a limitation, namely, it must be necessary to give effect to 
the transfer — Hariharayyar y. Ahammadimni, A.I.R. 1940 Mad. 491, 1940 
M.W.N. 59, 191 I.C. 57 relying on Md. /afar Khan v, Mazharul Hasa-t, 
3 A.L.J. 474 and Ramasami v. Alagirisami, 27 Mad. 361. Where the mort- 
gage is not usufructuary and the mortgagee is not entitled to possession 
he is not entitled to sue for partition. Even if the mortgage-deed con- 
fers a right on the mortgagee to sue for partition, that would not entitle 
him to sue for partition if in law he is not entitled to it — Ibid. 

205. Second Para : -The principle of the second para is deducible 
from the judgment of Westropp, C. J. "We deem it a far safer practice 
and less likely to lead to serious breaches of peace, to leave a purchaser 
to a suit for partition, than to place him by force in joint possession with 
the members of a Hindu family, who may be not only of a different casce 
from his own, but also different in race and religion.” — Balaji v. Ganesh, 
5 Bom. 499 (504). See sec. 4 of the Partition Act IV of 1893 which sup- 
plements the provisions of the second para above and is in similar terms. 
Where the plaintiff, who was not a member of the family, purchased an 
undivided two-third share in huts used as residence bj' a joint Hindu 
family, held that he could not be given a decree for joint possession, 
regard being had to the second para of this section. The proper course 
is either to direct delivery of possession by partition in execution pro- 
ceedings or to leave the purchaser to his remedy by a separate suit for 
partition — Girija Kant v. Mohim, 20 C.W.N. 675 (678), 35 I.C, 294. The 
object of both sec. 4 (1), Partition Act and the present section is to keep 
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off strangers who may purchase the undivided sh^are of some co-owner of 
an immovable property and as far as dwelling houses are concerned, to 
mahe it possible for the co-sharer, who has not sold his share, to buy up 
Ihr stranger purchaser. The whole object therefore is to provide for 
neaccable enioWent of the property and to secure privacy—Dwfn? Chandra 
V costMari A.J.R. 1953 Cal. 259, per Chakravarti, C. J. and G. N. 
Das I The mere grant of a tenancy of the ordinary kind (not a perma- 
nent lease) cannot possibly have the effect of making a house, which is 
otherwise a residcntal house of the members of the undivided family own- 
ing it, cease to be a dwelling house— ihiW. 


The provisions of para. 2 are of a negative character. On proof of a 
sufficient defence the Court will not forcibly put a stranger transferee in 
ioint possession with the members of the joint family. This does not 
create a positive right in favour of the members of the joint family. Hence 
a suit by a member who has still an interest in the dwelling house implead- 
ing only the stranger transferee for permanently restraining the latter from 
taking joint possession is not maintainable — Jogendra v. Adhar, A.I.R. 
1951 Cal, 412 ; Lai Behari v. Gourhari, A.I.R. 1952 Cal. 253. A purchaser 
of an undivided share of a dwelling house has certainly a title to a portion 
of the house, but his remedy lies in a suit for partition unless of course 
he is pre-empted under sec. 4 of the Partition Act— Lai Behari v. Gourhari,, 
supra. The fact that certain co-sharers did not exercise the right under 
this section on a previous occasion, will not debar them from exercising 
that right on a subsequent occasion upon a new transfer under a deed of 
a share of the dwelling house, ibid. 


The expression “dwelling house” embraces “not merely the structure 
or building, but includes also the adjacent buildings, curtilages, garden, 
courtyard, orchard and all that is necessary for the convenient occupation 

of the house It includes the land on which the structure of the 

dwelling house stands, and whether a particular plot of land is or is not 
necessary to the enjoyment of a house is to be determined on the 
evidence”— per Mukherjee, J. in Nilkamal v. Kamakshya, A.I.R. 1928 Cal. 
539 (542). See also Khirode v. Saroda, 12 C.L.J. 525, 7 I.C. 436 and Fran 
Krishna v, Surath, 45 Cal. 873. Section 4 of the Partition Act, 1893, 
applies even to a house a portion of which is already separated owing to 
one member selling his interest in it— MasituUa v. Umrao, A.I.R. 1929 
All. 414. Even when the major portion of the house is let out to a tenant, 
the house may be regarded as the dwelling house of an undivided family 
—Satyendu Kundu v. Amarnath Ghosh, A.I.R. 1964 Cal. 52. 


The words dwelling-house belonging to an undivided family” do not 
y t at all the members of the family should actually live in the house, 
the requirements of this para are satisfied if the house is an undivided 
ouse and the members of the family occasionally -reside in the house; 
necessary for the application of this para, that the members 
constantly resided in the house nor is it necessary that they 
'inrt n where a house belongs to two sisters A 

in her hJchlnrV i!” father) of whom A lives away 

to a sfranopr sister B sells her undivided share 

g . e pure aser is not entitled to joint possession of the house 
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with A, but is bound to make a partition — Pakija v. Adhar Chandra, A.LR. 
1929 Cal. 231 (233). 

The expression “share of a dwelling house belonging to an undivided 
family” is used in para 2 and seem to have been adopted from there in sec. 
4 of the Partition Act. IV of 1893 which takes up the law from where 
the former section leaves it. The expression therefore has the same 
meaning in the two Acts — Boto Krishna v. Akhoij Kumar, AJ.R. 1950 
Cal. 41. 

“Undivided family” means simply a family not divided qua the dwel- 
ling house and has not divided it. It does not mean Hindu joint family 
or even joint family. The members need not be -joint in mess. The 
members of tKe family may have partitioned all their other joint proper- 
ties and may have separated in mess and worship, but they would still be 
an undivided family in relation to the dwelling house so long as they have 
not divided it amongst themselves, ibid. This character of the house 
will remain so long as the house is not completely alienated to strangers 
or the house is not divided, ibid. 

The words “undivided family" are not restricted to mean a family 
joint in status but include a family divided in status but undivided qua 
the property in question — Sivaramayya v. Venkata, A.LR. 1930 Mad. 561. 
The word “family” ought to be given a liberal and comprehensive mean- 
ing and it includes a group of persons related in blood who live in one 
house under one head or management. It is not restricted to a body 
0 * persons who can trace their descent from their common ancestor, and 
it is not necessary that they should constantly reside in the dwelling 
house, nor is it necessary that they should be joint in mess. It is sufficient 
if the members are undivided qua the dwelling house which they own ; 
and it is the ownership of the dwelling house and not its actual occupation 
which brings the operation of the section into play ; and the object of 
the section is to prevent the transferee of a member of a family who is 
an outsider from forcing his way into a dwelling house in which other 
members of his transferor’s family have a ri^t to live — Nilkamal v. 
Kamakshya, supra at p. 541. For other cases on the point see this case. 
As the second para of this section is in terms similar to sec. 4 of the 
■Partition Act, 1893, the decision on these points under the said Act are 
applicable to the second para of sec. 44 — see Masitulla v. Umrao, supra. 

The words "undivided family” in the second para are of general 
application ; they are not restricted to Hindus but apply to Muhammadans 
also — Sultan Begam v. Debi Prasad, 30 All. 324 (327) ; Masitulla v. Umrao, 
supra. 

A stranger purchased a share of a family dwelling house and being 
unable to obtain possession thereof instituted a suit for khash possession 
and obtained an ex parte decree, and thereafter his successor-in-interest 
obtained an order under Or. 21, r. 97, C. P. Code. Thereupon the other 
co-sharers of the dwelling house instituted a suit for a declaration of 
their title and for an injunction restraining the purchaser from obtaining 
kash possession by executing the decree, and invoked the principle of this 
section: Held, assuming that the principle of sec. 44 was applicable in 
the case of a sale in execution of a decree, the proper stage for applying 
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for an order of that nature was reached when the purchaser sued for khash 
nossession, and the plaintiffs not having taken any step at the time, they 
were" estopped from obtaining an injunction — Kanta v. Sita Kumm, 
46 C.W.N. 407. Upon a transfer to a stranger of an undivided share of a 
tamily dwelling house by a co-sharer, the other co-sharer or co-sharers 
can maintain a suit for injunction restraining the stranger transferee from 
exercising any act of joint possession in respect of the share transferred 
—Paresh Nath v, Kamal Krishna, 61 C.W.N. 776. If such a transferee 
gets into possession he is liable to be evkt&d—Udaynath SaJtu v. 
Ratnakar Bai, A.I.R. 1967 Orissa 139. Possession of one co-sharer enures 
for the benefit of all the co-sharers — Khetrabasi Parida v. Chatwbhv.j 
Panda, A.I.R. 1968 Orissa 236. 

45. Where immoveable property is transferred for consi- 
Jo.nt transfer for deration to two OX more persons, and such 
consideration. Consideration is paid out of a fund belong- 

ing to them in common, they are, in the absence of a contract 
to the contrary, respectively entitled to interests in such pro- 
perty identical, as nearly as may be, with the interests to which 
they were respectively entitled in the fund ; and, where such 
consideration is paid out of separate funds belonging to them 
respectively, they are, in the absence of a contract to the con- 
tary, respectively entitled to interests in such property in pro- 
portion to the shares of the consideration which they respecti- 
tively advanced. 

In the absence of evidence as to the interests in the fund 
to which they were respectively entitled or as to the shares 
which they respectively advanced, such persons shall be 
presumed to be equally interested in the property. 

206. Scope of section : —This section defines only the quantum and 
T.ot the quality of the interest of the joint transferees. It is silent on the 
question whether the transferee would take as joint tenants or as tenants- 
in-common. 


This section applies to transfers for consideration, and its principle 
IS inapplicable to giits— Gabriel v. Inas, 34 Mad. 80. 

There is nothing in this section to suggest that it ought to be limited 
0 VO uiitaty transfers. The section applies to involuntarjf transfers also 
-Reazaddi v. Ya Kub, A.IR. 1941 Cal 416. 


rut nf o* by common fund : — If a property is acquired 

jr in brothers, they would be entitled to hold 

fam V W-/ interests in the common fund— Pnrsfto- 
pronertv ^ same rule would apply to a 

alleys a snedfic aor^' P^tnership. If any partner of a partnership 
lies UDon him tn shares were to be unequal, the burden 

As to co.monJ;.r^^ allegation-/odobm,„ v. BuUomtn, 26 Cal. 281. 
ThoucrrS T^P 'f ! A.LR. 1926 All. 676, 96 I.C. 134. 

principle underlying die secHora involuntary sales, the 

) 8 e section applies to Such transfers. Thus, where at 
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a rent sale two of the co-sharer landlords purchased an occupancy raiyati 
holding, the respective interests acquired by them in the holding would 
be in proportion to their respective contributions in purchase money and 
not in proportion to their shares in the superior right— A.I.R. 1956 
Cal. 58. 

Joint tenancy’. — “The princple of joint tenancy”, as observed by the 
Judicial Committee, “appears to be unknown to Hindu law except in the 
case of a co-parcenary between the members of an undivided family.”— 
Jogeshwar v. Ram Chandra, 23 Cal. 670 (679) (P.C.) ; Gopi v. Mt. Jdldhara, 
33 All. 41 ; Mt, Jio v. Mt- Rukuram, A.I.R. 1927 Lah. 126 (127). Joint tenancy 
is wholly unknown to India. Hence when two persons jointly purchase a pro- 
perty, they must be dfeemed to acquire a tenancy-in-common. Merely because 
their shares are not specified in the sale deed, they cannot be regarded as 
holding the property or claiming title thereto as joint tenants in the sense 
in which that expression is understood in English law — Nanak v. Ahmad, 
A.I.R. 1946 Lah, 399 (F.B.). Even according to English law a conveyance 
or an agreement to convey his personal interest by one of the joint tenants 
operates as a severance — Jageshwar v. Ram Chandra, supra at p. 679. The 
mere fact that two brothers lived together and acquired the property by 
a joint sale-deed will not prove such jointness as would result in the 
application of law of survivorship, unless it is also proved that they had 
"thrown their acquisitions into the joint-stock so as to constitute a joint 
Hindu family — Gouri v. Gopal, A.I.R. 1934 All. 701. 

In India the Court strongly leans against holding any particular grant' 
as a joint grant. The presumption must always be in favour of a tenancy- 
in-common rather than a joint tenancy. But the Court can come to a con- 
trary conclusion if the presumption is displaced by clear and cogent- 
language to the contrary. Thus where a Mahomedan mother and a 
daughter purchased certain immovable property each contributing towards 
the purchase money, and the habendum clause in the sale deed clearly 
provided that the purchasers were to hold the property as joint tenants 
and not as tenants-in-common : Held that the terms of the grant made it 
perfectly plain that the intention of the purchasers was to hold the pro- 
perty as joint tenants and were sufficient to displace the ordinary presump- 
tion in favour of tenancy-in-common — Md. Jusale v. Fatmabai, A.I.R. 1948 
Bom. 53, 49 Bom. L.R. 505. 

208. Para. 2 : — In the absence of any specification in the sale-deed 
of the shares purchased by two persons, it must be held that both pur- 
chased equal shares — Abdullah v. Ahmad, A.I.R. 1926 All. 817 (818), 
Nanak v. Ahmad, supra. See also Lai Singh v. Mt. Chotey, A.I.R. 1933 
All. 854. If a property is purchased in the name of two brothers, one of 
whom pays the consideration in full it will be the exclusive property of 
the brother paying the price in full^ — Syed Tufel Ahmad v. Syed Abrar 
Ahemad, I960 M.P.L.J. (Notes) 204. Para 2 may be illustrated by the. 
following case: An estate was divided into several shares and one of 
them was left as the ijmali kalam, and for others separate accounts had 
been opened with the Collector, and the owners of the ifmali kalam having 
failed to pay their share of the revenue it was put up to sale but could 
not fetch a price sufficient to cover the sum in arrears and each of the 
co-sharers paid the entire amount of arrears separately, and the Collector 
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issued a certificate of sale jointly to them: Held that tiie different shares 
should be entitled to equal shares in the purchased estate irrespective of 
their shares in the parent estate. If there is no evidence upon the record 
fo show how the amount was made up by the Collector from the funds 
which the parties respectively advanced, the presumption ought to be 
that each of the parties is equally interested in the property purchased— 
Debi Pershad v. Akiio, 4 C.W-N. 465. 

The second para applies in the absence of evidence as to the interest, 
etc. If there is no absence of evidence, e.g., if the evidence is available 
but has not been produced by the parties, the presumption under th^ 
second para cannot be made — Pher v. Ajudhia. 12 O.L.J. 66, A.I.R. 
1925 Oudh 369, 87 I.C. 17. If necessary attempt had been made to prove 
the different shares of the vendees, and the vendees failed to declare them, 
then it might have been possible to apply this para. — Ibid. Where a pro- 
perty is acquired by a co-parcenar partly with the aid of joint family 
fund and partly with his own money it cannot be said that the portion 
of the property which corresponds to the self acquired portion of the fund 
.'hould be taken as self acquired propert}' — Manga} Singh v. Harkesh, 
A.I.R. 1958 All 42. 

46. Where immoveable property is transferred for consi- 

Transfer for consi- deration by persons having distinct interests 
deration by persons ha- therein, the transferors are in the absence of 
ving distinct interests, a contract to the Contrary, entitled to share 

in the consideration equally, where their interests in the pro- 
perty were of equal value, and, where such interests were of 
unequal value, proportionately to the value of their respective 
interests. 


Illustrations. 

(a) A, owning a moiety, and B and C each a quarter share, of mouza 
Sultanpur, exchange an eighth share of that mouza for a quarter share 
of mouza Lalpura. There being no agreement to the contrary, A is 
entitled to an eighth share in Lalpura, and B and C each to a sixteenth 
share in that mouza. 


Oj) A, being entitled to a life-interest in mouza Atrali, and B and 
C to Ae reversion, sell the mouza for Rs. 1,000. A’s life interest is 
ascertained to be worth Rs. 600, the reversion Rs. 400. A is entitled 
to receive Rs. 600 out of the purchase-money, B and C to receive Rs. 400. 

209. This section is the reverse of sec. 45 which lays down a similar 
rule of proportion. 


Where two persons mortgaged equal shares jointly, most of the 
consideration being left with the mortgagees as “dehanid” for payment 
0 certain prior unequal debts incurred by them, and the consideration 
ckL question was made equal by their taking unequal 

nf thV T'avr mortgagors was responsible for one-half 

"dplianirt’’ which money was made 

dehanid -Hamid v. Alimulla, A.I.R. 1937 Oudh 138. 

Where property belonging tO a joint family of father and four sons 
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was hypothecated and the hypothecatee brought a suit against the sons 
after the father’s death and the suit was decreed ex pane against one son, 
it being withdrawn against the other three, it was held that the decree- 
holder got one-fifth share of the judgment-debtor in addition to the one- 
fourth of the one-fifth share of the father. He did not get one-fifth share 
of the judgment-debtor and one-fifth share of the father — Bore Gotoda v- 
Ramegowda, A.I.R. 1954 Mys. 16. 

Distrinct interests : — -The estate of co- widows in Hindu law taking 
Iheir husband’s property by inheritance is one estate subject to the right 
of survivorship, their interest in the estate is not distinct but joint, and they 
are in law co-paxcemvs—Bhiigwandeen v. Myna Bibee, 11 M.I.A. 487 : 
Gajapathi Nilmani v. Gajapathi Radhamani, 1 Mad. 290 (P.C.) ; Ram 
Piyari v. Mulchand, 7 AH. 114. 

47. Where several co-owners of immoveable property 
Transfer by co-owners transfer a share therein without specifying 
of share in common pro- that the transfer is to take effect on any 

particular share or shares of the transfer- 
ors, the transfer, as among such transferors, takes effect on 
such shares equally where the shares were equal, and, where 
they were unequal, proportionately to the extent of such 
shares. 


Illustration. 

A, the owner of an eight-anna share, and B and C, each the owner 
of a four-anna share, in mouza Sultanpur, transfer a two-anna share in 
the mouza to D, without specifying from which of their several shares 
the transfer is made. To give effect to the transfer one-anna share is 
taken from the share of A, and half-anna share from each of the shares 
of B and C. 

Note ; — In the case of transfers falling under this section, the transfer 
takes effect not according to the quantum of consideration received by 
each co-owner but according to the extent of the share of each co-owner. 
This rule was probably enacted to guard against the complications which 
Ihe former, course would entail. For the value of two shares otherwise 
equal may considerably vary, and if inquiries have to be made as to the 
value of each share, much unnecessary inconvenience and delay would 
become inevitable — Gour’s Laiv of Transfer, (6th Edn.), Vol. I, p. 509. 

210. Enlargement of transferor’s share after the date of transfer ; — 
Since a transfer falling under this section takes effect not according to 
the quantum of consideration taken by each transferor, but according to 
the extent of the share of each transferor, it follows that if during the time 
the contract of transfer subsists, the share of a transferor becomes 
enlarged, the transferee is entitled to the enlarged share on the analogj’’ 
of the principle enunciated in sec. 43. Thus, where the plaintiff purchased 
certain properly belonging to the family consisting of the transferor, his 
adopted son and his uncle, and brou^t the suit for possession of the 
property .so purchased against the said persons, and the adopted son and 
the uncle contested the suit on the ground of want of legal necessity 
for the sale, and the uncle died pending the suit : held that apart from 


33 
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,hs auestion of necessity, the transfer operated as to one-half of the 
the quesnon . jisferor’s interest m the property increased from 

Sw » -e-S? owing to the death of the uncle-Vfrapa 

14 Mad. 459. Similarly, a mortgage bond was executed by a 
Sm S woman and her eldest son. on account of a debt due by the 
deceied husband of the former. Three other children of the deceased 
were also joined as defendants in a suit on the mortgage, but the decree 
Lde the mortgage amount payable on the responsibibtij of the shares 
of the mortgagors and the suit was otherwise dismissed and no personal 
decree was passed. Subsequently, before the decree was executed one 
of the three sons whose shares in the property were exonerated from 
liability for the debt, died and his share in the mortgaged property 
devolved upon the co-mortgagors whose shares consequently were 
increased. It was held that the increased shares of the co-mortgagors 
were liable to be attached and sold in execution of the decree— Ajijuddin 
V. Sheik Budan, 18 Mad. 492. 


48. Where a person purports to create by transfer at 
Priority of rights different times rights in or over the same 
created by transfer. immoveable property, and such rights can- 
not all exist or be exercised to their full extent together, each 
later created right shall, in the absence of a special contract or 
reservation binding the earlier transferees, be subject to the 
rights previously created. 

211. Principle: -This section is a statement of the rule expressed 
in the maxim Qiii prior est tempore potior est jure (he who is prior in 
time is better in law). One who has the advantage in time should also 
have the advantage in law. When two successive transfers of the same 
property have been effected bj' wa)' of mortgage or sale, the later in date 
must give way to the earVier—Sirbadh Rai v. Raghioiath, 7 All. 568 (572) ; 
Karamat v. Samiuddin, 8 All. 409 ; Narayan v. Luxuman, 29 Bom. 42 : 
Motichand v. Sagun, 29 Bom. 46. 


Scope '.—Ordinarily priority of rights created by different transfers 
IS governed by this section. A mortgagee claiming priority will not lose 
IS right unless his conduct was such as to estop him from asserting it — 
Khetra Nath v. Harsukdas, A.I.R. 1927 Cal. 538 (542). When the prior 
mortgage is not binding (having been effected without the landlord’s 
onsen as required by the Central Provinces Tenanc 3 ' Act) tlie subsequent 
mor gage would operate on the entire interest of the mortgagor as if it 
A tr°iot 7 ^xt ^ mortgage — Ramkarau v. Kanlmyalal, 


are coninW ^^ principle ;—(l) This section applies when there 
templates a f The word "transfer" in this section con- 

sale or a caio ^ ^ transfer, and does not include a mere contract for 
compulsory. If a sale-deed, the registration of which is 

sale to anofhpr ti, to one person is followed by complete 

subject tol a mPVA A + ® effect as against (and not 

secs 48 and 50 o?the T'- unregistered conveyance (see 
anfl 50 of the Registration Act). See also Waman v. Dhandiba, 
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4 Bom. 126 (F.B.) ; Chundernath v. Bhoyrab, 10 Cal. 250 ; Ram Autar v. 
Dftanauri, 8 All. 540. 

(2) The rule is applicable only when the tivo transfers are antagonistic 
and not where legal effect can be given to one without infringement of the 
other. Compare the words of the section “and such rights cannot all 
exist or be exercised to their fullest extent together.” Thus, in a case 
where a property is mortgaged to one and subsequently sold to another, 
this section will not apply, because the purchaser has obtained only the 
equity of redemption, an interest which can exist side by side with the 
mortgage— Ramchandra v. Krishna. 9 Mad. 495 ; Sohhagehand v. 
Bhaichand, 6 Bom, 193 (208). But where usufructuary mortgages of the 
same property are created in favour of diferent persons, the two rights 
cannot co-exist and the subsequent mortgage will give way and the prior 
mortgage will prevail— Rai v. Raghunath, 7 All. 568 (572). 
Generally speaking, the question of priority between a mortgagee and a 
subsequent purchaser is governed by this section. The purchaser is not 
protected by sec. 41 when there is no proof of negligence on the part 
of the mortgagee— Ram v. Raj Narain, A.I.R. 1934 Oudh 283. Where 
after the registration of a mortgage the mortgagor sold the property to 
a third person by a registered deed of sale and subsequently the mortgagee' 
paid the consideration money for the mortgage to the mortgagor, the 
mortgagee’s right prevailed over that of the vendor — Raghunath v, Amir 
Baksh, I.L.R. 1 Pat. 281. An agreement to sell land was executed in 
favour of A. Subsequently mortgage of the same land was executed in 
favour of B. Later on a sale-deed was executed in favour of A. Held, 
that the mortgage must have its effect as against the subsequent sale, 
though the agreement to sell was executed before the mortgage— Chouth 
Mai V. Hiralal, A.I.R. 1950 Aj. 59. 

There is no conflict between a validly registered conveyance and an 
unregistered sale-deed of which registration is compulsory, because the 
latter is a nullity ; and this section need not be invoked to determine 
their priority. 

This section applies in the absence of a special contract or reserva- 
tion binding the earlier transferees. And so, where a mortgage is exe- 
cuted by a Receiver under an order of Court directing that such mort- 
gage should constitute a first charge, it takes priority over any other 
mortgage of earlier date — Sripat v. Naresh, A.I.R. 1926 Pat. 94 ; Ciridhari 
V. Dhirendra, 34 Cal. 427 (441). To the general rule ‘gui prior est 
tempore potior est jure' there is a notable exception to be found in 
advances made to save the mortgaged property from loss or destimction. 
These advances are payable in priority to all ’other charges of earlier 
date, and amongst themselves have precedence according to the inverse 
order of their respective dates — Ibid, following Fisher on Mortgages, 
4th Edn., p. 958. A mortgage by the parties after the appointment of a 
Receiver in a partition suit for management and preservation of the 
propsrties is however valid and will have priority over a subsequent 
mortgage by the Receiver under an order of the Court directing the 
creation of a Grst charge, when such an order is without jurisdiction— 
Bhadrabati v. Jibanmal, 45 C.W.N. 68— per R. C. Mitter and Akram, IJ. 

Where co-sharers have been awarded certain sums of money as 
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owelty on a partition decree, they are entitled to priority o^^r the mort- 
gage of a portion of the property purchased— M</. Kaztm v. H%lh, 35 Cal. 

388. 


An attaching creditor does not get priority over a mortgage executed 
after his decree but before attachment of the pioperty in execution 
ihti&oi-Hemmbo v. Satish, 33 Cai. 1175. So an attachment subsequent 
to the execution of a mortgage but prior to the registration thereof does 
not affect the mortgage— Aftibncfia/p v. Lohsiioth, A.I.R. 1933 Cal. 212, 36 
C.W.N. 733, 59 Cal. 1475, 141 I.C. 358. 


A Crown debt, e.g., a fine imposed on conviction of a person, has 
priority over other unsecured debts— P?c/iu v. Secretanj of State, 40 
Mad. 767. In an English mortgage the ownership passes to the first 
mortgagee ; so the first mortgagee only has the right of priority over 
the Crown in respect of the immoveable propertj' so mortgaged. But 
the Crown has priority so far as the moveable properties are concerned 
—Bank of Upper India v. Administrator-Gemral, 45 Cal. 653. Although 
rents and profits collected by a Receiver appointed by the Court in a 
simple mortgage suit can be deemed by the mortgagee in priority to other 
simple creditors, they cannot be appropriated by the mortgagee in 
priority over a Crown debt, such as income-taxT— /ncomC'tn.T Officer v. 
Indian Insurance & Banking Compn., A.I.R. 1954 Mad. 197. 


Where a puisne mortgagee obtains a decree without impleading the 
prior mortgagee and the latter obtains a decree witliout impleading the 
puisne mortgagee, both mortgages being simple, and the mortgaged 
property is sold successively by the mortgagees in execution of their 
respective decrees, as between the rival purchasers the first purchaser 
is entitled to hold possession against the subsequent purchasers — Chinna- 
swami v, Darmalinga, A.I.R. 193^2 Mad. 566 ; Nagendra v. Lakshmi, A.I.R. 
1933 Mad. 583 (F.B.); Afzar Jehan v. Md. Amir. A.I.R. 1937 Oudh 478; 
Sheo Sakai v. Suraj Baksh, A.I.R. 1937 Oudli 33 ; Sinamma v. Surayya. 
A.I.R. 1934 Mad. 585 ; Guru Prasad v. Tarini, A.I.R. 1938 Cal. 634, As 
between two^ purchasers of a mortgaged proper^ the title to the out- 
standing equity of redemption is determined by the priority, not of the 
respective mortgages, but of the respective sales, and the person wlio 
first buys the equity of redemption, whether he be the mortgagee him- 
self or a stranger, would be entitled to redeem all the subsisting mort- 
3n absolute tith—Ramkinkar v. Hareram, A.I.R. 
> R ^o^gf^dhar v. Lakshman. A.I.R. 1930 Bom. 221, where 

that as between competing auction-purchasers the prin- 
priority are the same as those which regulate the claim 
iiifHfMi Mortgagees. In a suit for possession by a usufructuary 

oaeef whnc^ 3ser he is entitled to possession as against a puisne mort- 
v.^SimdL ®"^sequent to that of the former-C«?v«HA'/j 

however allowed' puisne mortgagee was, 
However, allowed to redeem in this smt-Ibid. at p. 156. 

mortgage ^^^'^ution of a decree obtained on a prior 

rights of the mo t subsequent mortgagee acquires all the 

both the mort«raa lucluding his rights to possession in cases where 
both the mortgages are simple if either no suit by the subsequent mort- 
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gagee is pending or purchase in execution of the prior mortgagee’s decree 
was earlier in point of time. If the first mortgagee is the earlier pur- 
chaser the rights of the mortgagor to obtain possession will ultimately 
vest in him. If the mortgage is not time-barred he can compel the 
subsequent mortgagee to redeem him, but if it is time-barred he must 
i-edeem the subsequent mortgage. Where sale in execution of a decree 
obtained on the foot of a puisne mortgage takes place during the pendency 
of the suit on the prior mortgage, apart from the effect of the rule of 
hs pendens, if the second mortgagee is the earlier purchaser, the pur- 
chaser in execution of a decree on prior mortgage will have the right to 
take possession as plaintiff if a suit on his mortgage is not time-barred. 
If the purchaser from the second mortgagee redeems him the former will 
retain the property. If the prior mortgage is time-barred the purchaser 
from him cannot obtain possession — per Full Bench in Rain Sanehi v. 
fanki Prasad, A.I.R. 1931 All. 466 (488), (See also Lachnii v. Hirday, 
A.I.R. 1926 All. 480). But see the dissentient judgment of Mukherjee, 
J. who has been of opinion that generall}’ it is the first purchaser who 
gels the propert}' and tlie question of purchase has nothing to do tvith 
the priority or posterity of the mortgage in enforcement of which the 
propert}' is sold — at p. 488. In this connection see Bansidhar v. Shiv 
Singh, A.I.R. 1933 All. 908 (910-11). So where a third party purchased 
the mortgaged properly in execution of the subsequent mortgagee's 
mortgage decree and then the prior mortgagee obtained a decree on his 
mortgage and purchased the property in execution thereof, he was 
not entitled to a decree for possession, subject to the third party's right 
to redeem. The prior mortgagee on the basis of his purchase could not 
also claim the equity of redemption as against the third party. He 
could, no doubt, fall back upon the first mortgage (but he could not 
recover possession on its strength as that mortgage being a simple 
mortgage did not give any right to possession) if 12 years had not elapsed 
from the date when the mortgage money became payable. He could not 
compel tlie third party, who had purchased the property in execution of 
the subsequent mortgagee’s decree, to redeem, as redemption is a legal 
right and not a liability — Jagat v. Abdul, A.I.R. 1935 Cal. 139. See in 
this connection Nathmal v. Nilkanth, 1933 Bom. 25, 34 Bom. L.R. 1519, 
141 I.C. 811 ; Surendra v. Ahmmad, A.I.R. 1933 Cal. 912 (913), 60 Cal. 
1193, 147 I.C. 808 ; Nihannala v. Sarojbandhu, A.I.R. 1933 Cal. 728 (731). 

The rights of persons who have acquired an interest in the mortgaged 
estate, since the making of the mortgage of which the mortgagee had 
notice, cannot be defeated or impaired by any subsequent arrangement 
to which they are not parties — H. V. Low & Co, v. Pulin, A.LR. 1933 
Cal. 154. 

As between two substituted security rights no question of priority 
arises, for sec. 48 applies only to successive mortgages in the .same 
property — Krishnaveni v. Subrahmanyam, A.I.R. 1938 Mad. 547. 

Where an agreement is entered into with the knowledge of a prior 
agreement, the latter has priority in law over the later agreement- The 
decisive factor is the priority in date of the agreement and not its terms 
—Abdullah v. Ahmad, A.I.R. 1929 All. 817. 

213. “At different times” -.—Where t\vo deeds relating to the same 
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nronerty were executed on the same day, it must be proved which was 
FnTct executed first, but if the deeds themselves show an intention 
e^i that they shall take effect pari passti or even that the later deed 
shall take effect in priority to the earlier, then it will be presumed that 
the deeds were executed in such order as to give effect to that inten- 

Gai'tside v. SUkstone & Co., 21 Ch. D. 761 ; Ramratan v. Bishnu- 

chand 11 C.W.N. 732. If a vendor intending to convey immovable 
properfes executes a sale deed and delivers posseession of the said pro- 
perties to the vendee, the mere omission of the plot numbers in the sale 
deed is immaterial and a subsequent sale deed in favour of another person 
in respect of any of the said properties is of no avail— P, Rammiirty v. 
A. Kalpo Patra. A.I.R. 1963 Orissa 136. 


A deed of sale executed by some out of several vendors at one time 
and by the rest subsequently, becomes operative as to the share of the 
vendors first executing the deed, from the date of their execution, if the 
purchaser elects to treat the sale as complete in regard to their shares. 
The deed is not altogether void, because some of the vendois executed 
it subsequently— inffC Mohan v. Anil Kumar, 43 C.W.N. 1036, per 
Mukherjee and Roxburgh, ]J. 


Where two deeds bearing different dates were registered on different 
days, priority as between them is ascertained ivith reference to the dates 
of the deeds and not with reference to the dates on which thej' were 
respectively registered ; and this priority is not influenced bj' the fact 
that the party having the later deed is in possession of the property— 
Narayan v. Lakshuman, 29 Mad. 42 ; Santaya v. Narayan, 8 Bom, 182 ; 
Motichand v. Sagan, 29 Bom. 46 ; Mathura v. Ambika, 12 A.L.J. 993, 


This section must be read subject to sec. 48 of the Registration Act 
—Chhagpn Lai v. Chunilal, A.I.R. 1934 Bom. 189. So although a docu- 
ment, so long as it remains unregistered, is not valid. 3 'et as soon as it 
has been registered, it takes effect from the date of its execution — Copal 
V. Lachmi, A.I.R. 1926 All. 549. Prima facie and apart from notice the 
priority of mortgages in India depends upon the respective dates of their 
creation, the earlier in date having precedence — Lloyds Bank v. P. E- 
Guzdar & Co,, A.I.R. 1930 Cal. 22 ; Imperial Bank v. U Rai Gyaw, etc., 
Ltd., 51 Cal. 86, 50 LA. 283, 1 Rang. 637 ; Webb v. Maepherson, 31 Cal. 

Mortgage & Co., 33 Cal. 410, 10 
C.W.N. 276. Where a subsequent mortgagee took a mortgage knowing 
ot a previous but unregistered mortgage under the impression that even 
1 e prior mortgagee was able to obtain registration of his deed that 
wouQ not take precedence over his mortgage, the subsequent mortgage 
was postponed— /oiw/icf v. Sawan, A.LR. 1933 Lab. 886. If a person 
° ^ ^ finds some person in possession, the fact of 

anH 's sufficient to put the would-be mortgagee on equity 

nnt rn^nt.i ® of a prior mortgagee under a document 

his ffi® second mortgagee cannot by getting 

V. Udit priority over the first mortgagee— 

unregis#v>r#>ft m ’ where a property which was subject to two 

decree on different dates was sold in execution of a 

afterwards sold purchased by the decree-holder who 

y an unregistered deed to another person who again 
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sold it by a registered deed: held that after such sale no suit would lie 
on the prior unregistered mortgage — Ishri Prasad v. Gopi Nath, 34 All. 
631. Where the subsequent mortgagee takes the mortgage fully knowing 
the liabilities created under the first mortgage and undertaking to clear 
the prior mortgage, even where in a sale by .the prior mortgagee the 
interest had been bought by the mortgagor himself the subsequent mort- 
gagee takes subject to the mortgagor’s rights — Amar Chand v. Sardar 
Singh, A.I.R. 1925 Nag. 90 (93). 

Mere registration does not render a sale or a mortgage operative 
from the time of registration, if there is a contract that the operation 
would be postponed till the actual payment of the full amount of con- 
sideration — Makhan Lai v. Hanuman Bitx, 2 Pat. L.J. 168. Where a 
property had been mortgaged before a contingent interest under a prior 
mortgage had become actuallj'^ vested, the subsequent mortgagee got 
priority over the prior mortgage — Mt. Miirtazi v. Dildar AH, A.I.R. 1930 
Oudh 129. 

Where a personal decree obtained under O. 34, r. 6, C. P. C., was 
sought to be executed against a property in the hand of the mortgagor's 
widow but it had already been mortgaged to another person by the 
widow, it was held that the decree could not be executed against that 
property — Sarojendra v. Binapani, A.I.R. 1938 Cal. 468. 

An equitable mortgage effected by deposit of title deeds is a mort- 
gage in the sense of the Act, consequently the priority sections apply to 
that kind of mortgage — Imperial Bank v. U Rai Gyaio, A.I.R. 1923 P.C. 
211 (216). But an oral charge, though prior in time, does not have 
priority over subsequent mortgages, without notice' of the charge, by 
registered deed — Chhaganlal v. Chunilal, A.I.R. 1934 Bom. 189 (190), 36 
Bom. L.R. 277, 152 PC. 267. 

For other cases of priority see secs, 78 and 79 and Notes thereunder. 

49. Where immoveable properly is transferred for consi- 
Transferee’s right deration, and such property or any part 
under policy. thereof is at the date of the transfer insured 

against loss or damage by fire, the transferee, in case of such 
loss or damage, may, in the absence of a contract to the con- 
trary, require any money which the transferor actually recei- 
ves tmder the policy, or so much thereof as may be necessary, 
to be applied in reinstating the property. 

214 . Two questions ma3'^ arise under this section: — (1) If the house 
is destroyed after the contract of sale, but before it is completed by 
payment of purchase-money ; (2) If the house is destroyed after the sale 
is completed by payment of purchase-money. 

(1) If the house is destroyed before the transfer is complete by pa.v- 
ment of purchase-monej', this section has no application, because it 
speaks of cases ‘where imnioveable property is transferred', i.e., actually 
transferred. A mere contract of transfer confers no interest in the 
properly on the purchaser. See sec. 54, post. 

(2) After the purchaser has paid the purchase-money, and the owner- 
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Shit) has passed to him, he is bound to bear any loss arising from the 
de'itruction or decrease in value of the propcrtj^ not caused by 

the seller ’see sec. 55 (5) (c) post. But if the property is insured against 
loss or damage by fire, and the money payable under the policy is received 
by the vendor, this section comes in and entitles the purchaser to require 
the vendor to’ apply the money in reinstating the property. 


215. “Which the trensferor actually receives” : — ^This section docs 
not give the transferee of insured property any direct claim against the 
insurer, but it provides only for the case where the money payable under 
the policy has been actually received by the transferor. The vendor is 
liable for the money actually received by him under the policy. It may 
v.-ell happen that after the vendor has sold the property and received 
full consideration thereof, he may not care to enforce payment of the 
insurance money from the insurer. In such a case, the purchaser can 
neither compel the vendor to enforce his claim against the Insurance 
Company, nor can the purchaser claim the insurance money directly from 
the company. It is only when the vendor cares to enforce his claim 
against the Insurance Company and actually receives the money from 
the company that the purchaser can claim the benefit of this section. 
The safest course for the purchaser is to get the policy of insurance 
assigned over to him at the time of purchase. 


Where the owner of a mill insures it against fire, and subsequently 
mortgages it to a third person, and the mill and the premises are destroy- 
ed by fire, the the Insurance Company is not liable to indemnify the 
mortgagea against the loss. The contract is one to indemnify the 
insured, and not any other person between whom and the company there 
was not privity of contract — Chettu Firm v. Motor Union Insurance Co., 
A.I.R. 1923 Rang. 6. But see Sinnot v. Bowden, (1912) 2 Ch. 414 where 
the mortgagee was allowed to gel the money from the insurance com- 
pany for rebuilding. 


50. No person shall be chargeable wiih any rents or 
Rent bom fide paid pfofits of ally immovcablc property which 
uvethif or delivered to any 

person of whom he in good faith held such 
property, notwithstanding it may afterwards appear that the 
person to whom such payment or delivery was made had no 
rignt to receive such rents or profits. 


Illustration. 


to B at a rent of Rs. 50. and then transfers the field 

tn A rCL transfer, in good faith pavs the rent 

to A. B is not chargeable with the rent so 



of the*Mp«:n,. J I® almost word for word from section i 

repeale^by thS aS." Act (IX of 1855) which has been 


to a^Mse section is general. It even applws 

tenancy but tbo n ussignment by the lessor during the 

ase IS merely one of succession and the rent is paid to 
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a person who is the ostensible or de facto owner — Kaveriamtna v. Lingappa, 
33 Bom. 96 (104). See this case cited in Note 217 below. 

But this section has no application to payment of rent made in 
advance. It is a well-known principle of English law that the payment 
of rent before it becomes due is not a fulfilment of the obligation imposed 
by a covenant to pay rent, but is in fact an advance to the lessor with an 
agreement on his part that when the rent becomes due such advance 
will be treated as a fulfilment of the obligation to pay the rent — De 
Nicholls V. Saunders, (1870) L.R. 5 C.P. 589 ; Cooke v. Guerra, (1871) 
L.R. 7 C.P. 132; Ketha Bhat v. Chotey Lai, A.I.R. 1960 Raj 19- A 
payment of rent in advance is in effect a loan to the landlord to be 
applied thereafter in discharge of the tenant’s obligation to pay rent as it 
accrues due, but it is not in itself a fulfilment of an obligation to pay 
rent, in as much as the obligation has not arisen at the time of the pay- 
ment. As against the landlord and his legal personal representatives, a 
tenant who pays rent in advance is secure, because as the rent becomes 
due, the previous advance becomes actual pa^'ment. But if the landlord 
should assign his rights, the assignee will, by giving notice to the tenant, 
before the proper rent-day, to pay rent to him, become entitled to the 
rent then falling due — Tiloke Chand v. Beattie & Co., A.I.R. 1926 Cal. 
204 ; Ram Lai v. Mahadeo, 3 P.L.T. 128, 63 I.C. 587 (588) ; Pale Zabaing 
Rural Co-operative Society v. Maung Thu Daw, A.I.R. 1931 Rang. 292 ; 
Kiran Chandra v. Dutt & Co., A.I.R. 1925 Cal. 251 (253); Govind v.- 
Gopal Rao, 14 C.P.L.R. 65 ; Offlcial Assignee v, Abdul, A.I.R. 1928 Sind 
95 (96) ; Rameshivar v. Buttokristo, A.LR. 1934 Pat. 653. If, however, 
the transferee has notice, actual or constructive, of the agreement between 
the landlord and tenant under which the tenant paid a large sum as rent 
in advance, the transferee is not entitled to realise the rent over again 
from the tenant — Tiloke Chand v. Beattie & Co., A.I.R. 1927 Cal. 270 
(273) ; Kiran Chandra v. Dutt & Co., supra ; Hand Kishore v. Anwar, 30 
All. 82 (at. p. 83). 

But this section applies where the rent is realised in advance from 
the tenant as a condition of his entering into the premises. Thus, where 
the mortgagor of certain mortgaged premises let them to a tenant' after 
receiving 5 months’ rent in advance as a condition precedent to such 
letting, and subsequently a Receiver appointed in the mortgage-suit 
relating to those premises sued for recovery of the said rent ; held that 
the lessee having paid the rent in advance only as a part of his entering 
into the contract of hiring the premises, could not be compelled to pay 
it over again to the Receiver — Toon Chan v. P. C. Sen, 7 Bur.L.T. 139, 
24 I.C. 693 (694). 

In a recent case Harris C. J. and Sinha J. of the Calcutta High Court 
have held that sec. 50 contemplates payment of rent in good faith for 
the same tenancy to a wrong person. Thus where a sub-tenant paid rent 
to the tenant who was his immediate landlord in respect of the sub- 
tenancy without the knowledge that he had become a statutory tenant 
directly under the landlord, such payment could not be relied upon by 
him as a payment to the landlord in i-espect of the statutory' tenancy'-- 
Narendra v. Great Eastern Hotel, Ltd., A.I.R. 1951 Cal. 394- 


34 
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217 Rents paid in good faith This section speaks of good faith 
twice; 'first with regard to payment actually made, and secondly as to 
the title of the person to whom it is made. When the purchaser of the 
landlord’s interest gave notice of his title to the tenant after the com- 
mencement of his tenancy, payment of rent made by the tenant to the 
vendor who inducted him on the land was protected by this section- 
Sattu Lai v. Kritanta Kumar, 42 C.W.N. 378. But where a tenant knew 
of the dispute between two rival claimants to the title of landlord, but 
chose one of them and paid rent to him, the payment cannot be said to 
be bona fide and this section does not cover the case— Gainbherhja v. 
Sakharam, A.I.R. 1927 Nag. 237. Similarly where the tenant of a 
mortgagor has been paying rent to the mortgagee in accordance with the 
terms of the mortgage deed, but subsequently pays rent to a purchaser 
at the Court sale of the mortgaged property without making any enquiiy 
whether the mortgage has in fact been satisfied and merely relying on 
the words of the said purchaser that the mortgage has been satisfied, 
the tenant cannot be said to have acted in good faith within the meaning 
of this section — Kristo v. Gob'mdaram. A.I.R. 1939 Pat. 540. 
Where a person continues payment to a person having defective title, after 
he came to know the title of the real owner, he acts in bad faitli and no 
inference can be made in his favour as to previous pat'ments — Mr/. Azim 
V. Fateshtcari Prasad, A.I.R. 1943 Oudh 105. 


Payment made without notice of transfer: — If, after transfer of his 
right, title and interest in any estate, the proprietor receives rent from a 
tenant which is due to his transferee, he is liable to account to that 
person for monies so received, but the law affords protection to the 
tenant making such a pa 3 'ment by providing that the receipt of the trans- 
feror shall afford full indemnity to the tenant making such pa 3 'ment of 
rent without notice of the transfer — AlUmidden v. Heeralal, 23 Cal. 87. 
101 (RB.). Payments made by tenants to a mortgagor after the mortgage 
but before they have any notice of it, will be valid against the mortgagee 
—Kiran Chandra y. Dutt & Co., A.I.R. 1925 Cal. 251. If the purchaser 
omits to give notice of his title to the tenants, and the tenants misled by 
the want of such information continue to pa 3 '’ their rents to the former 
proprietor, the purchaser must bear the consequences of his neglect— 
Collector v. Hursoondery, 1864 W.R. (Act X Rulings) p. 6. 


Payment to oste?tsible owner : — ^In a suit for mesne profits or rent 
brought by the real owner of land against a tenant, it is a good defence 
or t e atter to avert that he had, without notice of any adverse claim. 
Sfi profits to one, of whom he in good faith had held 

IK had really no right to it. TIuis, if on 

rpaiicoa ^3“dIord his interest devolves upon his sister but rent 
mutatino ^ widow after taking possession of the property and 
realised^v the sister cannot claim the rent already 

Koveriamma v * whom rent was paid by the tenant in good faith 

t^averiamma v. Lmgappa, 33 Bom. 96 (103, 104). 


whetbe?‘th!SI ;-It is immaterial 

In either case he na ^otice from the transferor or from the transferee. 

cessfully plead that he ha hability. Thus, the tenant cannot suc- 

siuiiy piead that he has paid the rent bona fide to the assignor, if he 
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has received notice of the assignment from the assignee — Poipe v. Biggs, 
(1829) 9 B. & C, 245 ; Pemy Lai v. Madhoji, 17 C.L.J. 372, 19 I.C. 865 
(868). Similarly, if the tenant gets notice of the transfer from the 
transferor (and not from the transferee), any payment of rent made by 
the tenant to the transferor thereafter is not a valid payment made in 
good faith, and the transferee is entitled to claim the same from the 
tenant— Chandra v. Surendra, 7 C.W.N. 454. Payments made by 
the tenant either in collusion with his grantor or after receiving notice 
of the right of a third party are not protected under the section— Mos 5 
V. Gallimore, 1 Doug. 279 ; Pope v. Biggs, 9 B. & C- 245 ; Cook v. Guerra, 
L.R. 7 C.P. 132. 

219. Procedure : — Where the tenant alleges that the rent for the 
year in question has been paid to the previous landlord (the vendor of 
the plaintiff), the suit for rent can be framed alternatively against the 
tenant and his previous landlord. Where in such a case the Court finds 
that the tenant has in fact paid the rent to the previous landlord in good 
faith, the plaintiff is entitled to a decree against the previous landlord 
alone for the amount paid to him, the tenant being discharged — Madan 
Mohan v. Holloway, 12 Cal. 555. 

51. When the transferee of immoveable property makes 
Improvements made ^ny improvement on the property, believing 
by bona fide holders in good faith that he is absolutely entitled 
under defective titles. thereto, and he is subsequently evicted there- 
from by any person having a better title, the transferee has a 
right to require the person causing the eviction either to have 
the value of the improvement estimated and paid or secured 
to the transferee, or to sell his interest in the property to the 
transferee at the then market-value thereof, irrespective of the 
value of such improvement. 

The amount to be paid or secured in respect of such im- 
provement shall be the estimated value thereof at the time of 
the eviction. 

When, under the circumstances aforesaid, the transferee 
has planted or sown on the property crops which are growing 
when he is evicted therefrom, he is entitled to such crops and 
to free ingress and egress to gather and carry them. 

This section is almost the same as sec. 2 of the Mesne Profits and 
Improvements Act (IX of 1855), which has been repealed by this Act. 

In England, similar provisions are to be found in the Impi’ovement 
of Land Act 1864 (27 & 28 Viet. c. 114), and the Settled Land Act 1882 
(45 & 46 Viet. c. 38). 

Tliis section may be compared with section 82 of tlie Bengal Ten- 
ancy Act (^TII of 1885) which deals wth compensation for raiyat’s 
improvements. 

220. 'Principle : — This section is based upon die principle that he 
who will liave equity must do equity. "A constructive trust may arise 
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where a person, who is only a part owner, acting bona fide, pemiauent- 
Iv benefits an estate by repairs or improvements j for a hen or trust may 
•iriso ill his favour in respect of the siim he has expended in such repairs 
or improvements {Lake v. Gibson, 1 Eq. Ca. Ab. 290). AWiough a.per- 
son expending money by mistake upon the property of another has no 
equity against the owner who is ignorant of and did not encourage him 
in his expenditure {Nicholson v. Hooper, 4 hly. & Cr. 186) yet if it 
were necessaiy for the true owmer to proceed in equity he would only 
be entitled to its assistance according to the ordinarj^ rule by doing 
equity and making compensation for the expenditure, so far of course, 
and only so far, as the expenditure was necessary and has proved 
permanently beneficial. But a person will have no equity who lays out 
money on the property of another wth full knowledge of the state of 
the title {Rennie v. YoimQ, 2 DeG, J. & S. 136 ; Ramsden v. Dtjson, 
L.R. 1 H.L. 129 ; Price v. Neanlf, 12 App. Cas. 110 ) ; or wlio lays out 
money unnecessarily or improperly” — Snells Equity, pp. 148, 149. 


Where a person in bona fide belief of his title to the land spends 
money upon it and makes improvements and the true owner stands by, 
then he is estopped from asserting his title to the land as against the person 
making improvements in such bona fide belief. I'hus where A, who 
has purchased a property in his own name for the benefit of B with the 
mutual understau'ding that B would rejmy the purchase money with 
interest to A, stands by and acquiesces in the imi>rovements made by 
B in the house and does not conduct himself as a real owner, he is 
estopped from subsequently asserting his ownership and denying tlie 
title of B. Similarly the alinee from A purchasing the projoert)' with 
notice of B’s title is also estopped from denying B's title — Venkataswami 
V. Muniappa, A.I.R. 1950 Mad. 53. 




I ‘ 


The principle of this section is an exception to the maxim "Qitic- 
quid inaedifi<^tor solo solo cedit”. And unless tlie equitable grounds 
mentioned in this section are made out, tlie moment the improvements 
are made they belong to die oumer of tlie land by operation of law — 
Dhama Das v. Amulya, 33 Cal. 1119 (1130) ; Mating Aung v. Ma Ntjim, 
A.I,R. 1928 Rang. 141 (142). . 


of this section : — ^This section applies to both 
Hindus and Maliomedans, since there is no rule of Hindu or Mahome- 
dan my wliich precludes persons from claiming the benefit of the 

1 embodied in this section — Durgozi v. Fakeer Sahib, 

30 Mad. 197 (199). 


Tliis section does not apply to every person who is in possession 
min 0 °®^, 2®^ ® trespasser ; Topanmal v. Chanchal- 

Rni Mnrlidhar v. Parmanand, A.I.R. 1932 

however he not improvements at his own risk. Where 

”P°“ “ of true owner 

entitled to' re ^ consh-uct the house, he is ujion ejectment 

S S and 1 leTr ^1 s®®«on does not 

A^B 1944 Pat -h'ris/ma Prasad v. Adyanath, 

demoliSn ^ possession of land by an omier after 

fiad in buildinp aT ‘^^“^tiuctions on the ground tliat the defendants 
> g louse on his land encroached upon the plaintiff’s 
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land is a pure and simple action for ejectment of a trespasser. In such 
a case, the Court has no power to grant a decree for damages instead 
of a decree for possession to the owner of the land— iB7u7/!so Pmdey 
V. Mt. Sheoraji, A.I.R. 1950 All. 535. 

This section applies to a transferee who has succeeded in proving 
that he believed in good faith tliat he was absolutely entitled to die 
property over which he made the improvement — Motichand v. British 
India Corporation, A.I.R. 1932 All. 210. This section cannot be taken 
advantage of by a person to whom sec. 52 applies — Ibid. Where in a 
suit for possession of land and certain rooms it was found that the def- 
endants were near relations of die plaintiff and they were allowed to 
occupy die premises and land as early as 1893 under an unregistered 
lease, and subsequentiy they spent substantial sums of money on 
improving the building without anv protest from the plaintiff and there 
was nothing to show that they did not do so in good faith, the equit- 
able principle of this section was extended to die case and a. conditional 
decree was passed on payment of the amount, the amount spent by the 
defendants in improvements — Karam Singh v. BttdJi Sen, A.I.R. 1938 
AH. 342. See also Badal v. Debendra, A.I.R. 1933 Cal. 612 ; Sadhu 
Singh V. Dist. Board Gnrudaspur, A.I.R. 1960 Punj. 172. 

This section does not apply in terms as between a landlord and a 
tenant — Shanmugha Desika v. Anantha Krishnaswami, A.I.R. 1939 Mad. 
247 ; Subhan v. Madhorao, A.I.R. 1952 Nag. 898. But although 
this section does not apply to a lease but only to transfer of proprietary 
rights [see Mohammad Ali v. Kanai Lai, A.I.R. 1935 Cal. 625; Bajivp 
V. Gopee, infra] compensation was allowed to a person who entered in- 
to possession on a verbal agreement to lease on the analogy of this 
section — Naina v. Mahanath, A.ITl. 1938 Pat. 435, (1938) as indicated 
in Badal v. Debendra, supra. Wliere the defendants were not holding 
the land under a perpetual lease, nor did they claim an absolute title to 
the lands, then in a suit by the plaintiff to evict the defendants, the 
latter were not entitled to claim under this section any compensation 
for improvements made by them on the land — Ponnia v. Ponnia, A.I.R. 
1947 Mad. 282 ; Bastacolla Colliery v. Bandhu Beldar, A.I.R. 1960 Pat. 
344 (F.B.). Tlie lessee can remove his structures and materials — Ibid. 

In view of sec. 2 (d), this section cannot apply to a transfer in 
execution of a decree, and the word ‘transferee’ does not include an 
auction-purchaser of the property at Court sale — Nannu Mai v. Bam 
Chander, A.I.R. 1931 All. 277 (283) (F.B.). As under this section the 
evictee himself must he the improver, an auction-purchaser, if disposs- 
essed cannot claim compensation for improvement made by the judg- 
ment-debtor — Nagendra Bala v. Pajjchanan, A.I.R. 1934 Cal. 290. 
Where the auction-purchaser himself' made the improvements in good 
faith, he was held to he entitled to the value of tiie improvement on be- 
ing evicted from the property ovring to some defect or irregularity in 
the proceeding leading up to the sale althou^ tliis section was inappli- 
cable in the case of a Court sale — MoUheensa v. Apsa Bihi, 38 Mad. 
194, 21 M.L.J. 969, 12 I.C. 444, 
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mere a Hindu widow grants a pennanent lease and the lessee 
makes improvements on the land although beUeving that she has a right 
to arant a permanent lease, he is not entitled to be compensated for the 
imnrovenients when he is evicted by the reversioner on the widow's 
death— Hn/n/p v. Gopi, A.I.R. 1925 All. 261. But where the purchaser 
from a Hindu widow causes permanent improvements to be made where- 
by die jama of the propei-t>' is increased, the increased rent that is pro- 
perly attributable to the improvements can be set off against the mesne 
profits, even though it was not actually executed by the person in pos- 
session at the moment when the decree for possession was made— Ra/ff 
Rai V. Ram Ratan, A.I.R. 1922 P.C. 91. See also Narayamsicami v, 
Rama Aytjar, A.LR. 1930 P.C. 297 ; Kidar Nath w Mufhu La], 40 Cal, 
555 (P.C.). 


This section applies even though the transferor himself is the evic- 
tor. Tlie words “the person having a better title” should not be inter- 
preted to mean a person other than the transferor. There is no reason 
to cut doTOr the operation of the secHon in this way — Har'dal v. Gor- 
dhan, A.LR. 1927 Bom. 611 (612). 


Tliis section does not apply unless the transferee is evicted by a 
person having a hettev title. Tlierefore where a mortgaged properly is 
sold to the defendant who has no notice of the mortgage, and who 
makes improvements on the property, and then the mortgagee brings 
a suit for sale on Ins mortgage, section 51 does not apply as it 
cannot be said tliat tlie defendant is liable to be evicted by a per- 
son having a better tide, the mortgagee bringing a suit on his 
mortgage not being treated as a person having a better title 
than die defendant. Nor can it be said that the defendant is 
liable to be evicted from the premises by the institution of the suit, 
(because the mortgagee .can only bring the mortgaged propertjf to sale 
but cannot evict the defendant), aldiough he may ultimately be evicted 
at the instance of the auction-purchaser. Section 51 cannot therefore 
in terms apply to tiiis case, but the rule of equity on which diis section 
is based may be applied, and die Court will order the plaintiff to pay 
the costs of improvement to the defendant as a condition precedent to 
* mortgaged properti' to sale — Kohian Das v. Jan Bihi, 

A.I.R. 1929 All. 12 (14). 


Persons entitled to tiie benefit of this section : — ^In order to entide 
a person to the benefit of this section (j.e., to the improvements made 
y mm or to then value) three things are necessary. Tliese are discuss- 


222 . 


nrf>npl+^ ® “transferee” Tlie improvements to the 

faith that hp ^ made by a transferee who believed in good 

ae property. Such a belief, 
it is not JshnuMi '’'t'^^^utrtle the transferee to compensation provided 
sLSr^S to the benefit of the 

wav of raf<!fntr d-espasser making improvements by 

dS so 0^1 -pun the land he has encroached, 

aoes so at h.s orvn nsk. He cannot claim compensation under the sec- 
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tion, ibid. In India, if a trespasser not being a transferee plants trees 
or makes improvements over the land of another believing in good faith 
that he is entitled io do so, tlien so long as he is not evicted, he must 
be held to be entitled to enjoy the usufruct of the trees or the improve- 
ments, and the ovimer of the land is not entitled to claim the price 
thereof. He may Jio doubt, claim compensation for use and occupa- 
tion of tlie land. He may also claim that the trees or other improve- 
ments be removed and the land be restored to him in the condition in 
which it was— Panna Lai v. Gobardhan, A.I.B. 1949 All. 757. An 
assignee of a. plot of land on assignment by tlie Government is not a 
transferee under sec. 51 — Ijjabba Beary v. Ijjinabha, A.I.R. 1964 
Mys. 64. 

A mere stranger or a trespasser, or a person having no status in 
respect of the immoveable property is not entitled to the benefit of 
this section — Thakoor Chunder v. Ramdhone, 6 W.R. 228 ; Mudhoo 
Sudan v. Juddooputty, 9 W.R. 115; Topanmal v. Chanchalmal, A.I.R. 
1940 Sind 77. Thus, if a Hindu son (governed by the Dayabhaga 
School) had made improvements and substantial additions to ancestral 
buildings standing on ancestral lands belonging to his father, the father 
would be under no legal obligation to pay for them as a condition 
precedent to a decree for recovery of possession, and he would be 
entitled to a decree for ejectment even thou^ the additions and 
improvements were efiected with his knowledge — Dhwf'ma Das y, 
Amulya, S3 Cal. 1119 (1130). No one can, by merely trespassing on an- 
other’s land and constructing costly buildings on it, claim a right to 
retain possession or to compel the owner to pay compensation— -Ganga 
Din V. Jagat Tetoari, 12 A.L.J. 1026, 25 I.C, 198; Greet v, Gangraj, 
A.I.R. 1937 Cal. 129. So also, an assignee from the trespasser is not 
protected by this section — Souza v. Gviam Moidm, IS M.L.J. 214. See 
also N. 221 supra. 

A person claiming title on the basis of an oral will and certain 
Karamnamas executed in his favour is not a “transferee” within the mean- 
ing of this section — Murlidhar v. Parmanand, A,I.R. 1932 Bom. 190, 34 
Bom. L.R. 1641. But a transfer of immoveable property by oral sale is 
within this section. The fact that to make such a transfer valid, the 
property of certain value must be conveyed by a registered instrument 
in writing does not aflFect the fact. So a person to whom immoveable 
property of the value of Rs. 100 or upwards has been transferred or pur- 
ported to have been traiisfen-ed by an oral sale is a transferee and is 
entitled to the benefit of this section provided he believed in good faith 
that he was absolutely entitled to the property in question — Topanmal 
V. Chanchalmal, A.I.R. 1940 Sind 77 (79, 81). But see contra Madan 
Gopal v. Svndaran, A.I.R. 1940 Rang. 172, 

It is immaterial whether the transfer is valid or not. In either case 
the transferee can claim compensation for his improvements — Rama- 
nathan v. Romasami, 30 M.L.J. 1, 32 I.C. 5 ; Ramanathan v. Rangan- 
athan, 40 Mad. 1134 (in this case the transfer was by an unregistered 
deed of exchange). Therefore, if a person claiming under a purchase 
which is invalid under Mahomedan Law and making improvements on 
the purchased property in the bona fide belief that he is absolutely 
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entitled thereto, is souglit to be evicted by a person having a belter 
Htlp he is entitled, on his being so evicted, to require such person to 
ml’the X “tile tepnivemente-DurglKi v Feter Sahib, 30 Ma4 
197 f200) Where a person entitled only to a life-estate sold tire pro- 
nertv absolutely to the vendees, held that although the sale was invalid, 
the plaintiff was entitled to recover the land on pajonent of the value 
of the improvements horn fide effected on the land by the vendees— 
Nanjamma v. Nacharammal, 17 M.L.J. 622. But see Ram Prosad v. 
Chhajju, A.I.R. 1964 All. 300 where it has been held that a purchaser 
of immoveable propert)^ valued at more than Rs. 100 under an oral 
agreement of sale is not a transferee and lienee cannot claim the benefit 
of sec. 51 ; see also, Sm. Parbati Devi v. KashmiriM Sarma, A.I.R. 1959 

Cal. 69. 

A mortgagee who has purchased the mortgaged property at a sale 
held in execution of die decree upon his mortgage, ceases to be a mort- 
gagee and becomes the owner, and cannot claim the value of improve- 
ments effected by him after his purchase, from a second mortgagee 
who brings the property to ssHe—Rangayya v. Parthasarathi, 20 Mad. 
120 (123). 

223. Secondly, he must believe himself to be absolutely entitled to the 
property 

"For if a shanger builds on my land knoioing it to be mine, there is 
no principle of equity which would pre\'ent my claiming the land wtli 
the benefit of aU expenditure made on it. There would be notliing in 
my conduct, active or passive, making it inequitable in me to assert my 
legal riglits. It follows as a corollary from these rules, that if my 
tenant builds on lands which he holds under me, he does not thereby, 
in the absence of special circumstances, acquire any right to prevent 
me from taking possession of the land and buildings when the tenancy 
has deteimined. He knew the extent of his interest, and it was his 
folly to expend money upon a title which he knew would or miglit soon 
come to an end” — Per Lord Cranwoth, L.C. in Ramsden v. Dyson, 
(1866) L.R. 1 H.L. 129 (141). "If a tenant, being in possession of land 
and knowing the nature and extent of his interest, lays out money upon 
™ hope or expectation of an extended term or an allowance for 
expenditure, tlien if such hope or expectation has not been created or 
encouraged by the landlord, the tenant has no claim which any Court 
r enforce”— per Lord ICingsdown in Ibid (at p. 171). 

When both parties are conversant with the time state of facts, it is 
absurd to refer to the doctrine of estoppel. That is, when the title of 
le me owner is brought to the knowledge of the persons making the 
improvements, there is no ground for invoking the doctrine of estop- 

Seci/. of State, 35 Bom. 182 (187, 
wifp’c la ^ husband with his costs constructs a building on his 
in? he his wife’s the latter is entitled to the build- 

in the ^ intend to reserve any right 

n the stmetures— K. K. Das v. Amina Khatm, A.I.R. 1940 Cal. 356. 

believed r+i ®^bon is that a person must show that he 

IS a sale or a permanent lease he claims under— 
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Svbba Rao v. Veeranjaneyaswami, A.I.R. 1930 Mad. 298 (301). Though an 
alienation by the guardian of a minor is not warranted by law,- the alie- 
nee may be entitled to the benefit of this section if fhe circumstances 
justtfy that he must have bona fide believed that he was absolutely 
entitled to the property and made improvements — Kasim Alt v. Ratna 
ManiJika, A.I.R. 1938 Mad. 677. But where the lessee had taken a per- 
manent lease by tlie exercise of undue influence from a widow who 
was the motlier guardian of die minor, the 'rent reserved was ridicul- 
ously inadequate, the terms of the lease were wholly one-sided, the lease 
also gave no riglit to the lessor except the right to sue for arrears of 
rent, and above all die lease conferred no benefit on die minor lessor, 
on a suit by the lessor on attaining majority for avoidance of the lease, 
it was held that the lessee could not have believed in good faith that he 
was absolutely entitled to die property leased to him — Sidli Nath v. Har 
Narain, A.I.R. 1937 Oudh 446. 

A person who is aware of the imperfection of* his title or who knows 
that his tide is terminable some day or other is not entitled to the 
benefit of diis section — Onkar Mai v. Secretary of State, 56 I.C. 813 
(Pat.). A person who purchases or takes a permanent lease from a 
Hindu ivddow, fully knowing that she is in possession of die property 
as a Hindu widow havuig only a life-interest, cannot claim the value 
of the improvements made by him upon the property— *Rc/ Kishore v. 
Jarnt Singh, 36 All. 387 (395) ; Gopi v. Mi. Rafroop, A.I.R. 1925 All. 
190. See also 44 All. 665 and 47 All. 430 cited in Note 224, infra. A 
person who plants trees and makes improvements on another’s land, 
knowing that he has no valid title to it, cannot claim the value of the 
improvements — Munna v. Stiklaf A.I.R. 1924 Nag. 142 (145). A person 
who never had any title and was in possession by permission of the 
real owner cannot believe himself to be absolutely entitled to the pro- 
perty— V. Rarmanand, A.I.R. 1932 Bom. 190. For, there is 
no equity in favour of a person who with full knowledge of the state 
of his title sjjends money upon the property while he knows that it be- 
longs to another, or who incurs expenditure which is either unnecessary 
or improper. Ihe lest is, whether the person has acted in the bona 
fide belief that he is entitled to the property — Sith v. Samiuddin, 4 
O.L.J. 514, 42 r.C. 428 ; Shyam v. Ganesh, A.I.R. 1930 Pat. 20. 

Thus, diis section does not give a lessee or a tenant a claim to 
compensation because the lessee or tenant certainly knows that his lease 
or tenancy is terminable, and cannot possibly believe in good faith that 
he is absolutely entitled to the property — Nundo Kumar v. Bonomali, 29 
Cal. 871 (884) ; Narasayya v. Raja of Venkatagiri, 37 Mad. 1 (12) ; 
Ismail Khan v. Jaigun, 27 Cal. 570 (586) ; Sheik Husain v. Govardhan- 
da's, 20 Bom. 1; Beni Ram v. Kundan Lai, 21 AH. 496 (502) (P.C.) ; 
Bhubaneshwar v. Lai Bahadur, 51 I.C. 380 ; , Bonomali v. Nihal Singh, 
48 I.C. 354 (Nag.); Madan Gopal y. Sundaran— A.I.R. 1940 Rang. 
172. Compensation for improvements can be claimed by a lessee 
this section only on showing that he believed in good faith that he had 
a permanent right in the demised premise.s and in such faith ^^^e the 
improvements — Chandi Oharan v. Ashutosh, 40 C.W.N. 52. 
was expressed by way of obiter. Tlie Patna High Court: has held la 


35 
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where a monthly tenant, wrongly believing that he was a permanent 
tenant, constructs structures there is no scope for the apphcaUon of 
7 J 0 ^1 and this seems to be the correct view-^Utralal Rew. 

aniv. Basfocotta Colliery Co. Ltd., AJ.R. 1957 Pat 331. Where a 
tenant knowing tliat he has no occupancy rights makes improvements 
in the land without any hope or expectation created or encouraged by 
the landlord he cannot claim any compensation on eviction— 

V Raiah of Venhatagiri, 37 Mad, 1 (14). So also, a tenant who is under 
a’ mistaken heUef that he has a much longer period of tenure than he 
actually has, does not come under the protection of this section 5 he 
must believe that he is absolutely entitled to the land witliin the mean- 
ing of this section so as to entitle him to compensation for improve- 
ments— /«gmo/i«ndos v. PaHonjee, 22 Bom, 1, Where an agreement to 
sell the mortgaged property to the mortgagee is executed by tivo out of 
three coparceners, and the mortgagee is aware of the existence of the 
third brother, the mortgagee cannot be said to have believed in good 
faith that he was entitled to tlie whole of the property— Ramappa v, 
YeUappa, 52 Bom. 307, 30 Bom. L.R. 427, 109 I.C. 532, A.I.R. 1928 
Bom. 150 (152). But where a person believed in good faith that he has 
in the property the absolute interest of a permanent tenant and in such 
faith created a permanent building on the site, he would be entitled to 
compensation if it should be ultimately held that he had no permanent 
interest and must surrender the land — Ismail Kani v, Nazarali, 27 Mad. 
211 (221) ; Ismail v. Jaigwi, 27 Cal. 570 (584) ; Raja Rudra Parfab v. 
Devi Prosad, 8 O.C. 18. A transfer by a Hindu father and manager of 
joint family, thougli without necessity, is a valid transfer, until it is 
avoided by the. son, and so long as it is not avoided, the transferee is 
absolute owner and may believe himself to be absolutely entitled to 
the property. It makes no difference that he failed to satisfy himself at 
the time of the sale that it was necessary for the family. If the. trans- 
feree makes any improvements during the time the sale is not avoided, 
he can claim the value of improvements if the son afterwards brings 
u suit to recover the property — Lachmi Prasad v. Lachnii Narain, A.I.R. 
1928 All. 41 (43). 

Similarly, a moitgagee is not entitled to the benefit of this section 
and cannot claim the crops grown by lum on the land of his moitga- 
gor~Ramah^a y, Samippa, 13 Mad. 15 (16). A mortgagee caraiot be- 
absolutely entitled to the mortgaged property. And 
® purchaser from the assignees of the original mortgagee is 
delude himself into such belief, and is therefore 
a To - ^ benefit of his improvements, although he may have 

V Cann Kv. ^ as distinct from improvements — Parashar 

eaSd bv properties of a minor were mort- 

of the nf<itrif+ T c^ted guardian without obtaining the permission 
of tile minor mortgage was voidable at the option 

is not on the and Wards Act, the mortgagee 

improvements entitled to compensation for 

2 he w?s I'""’ could not have believed 

63 or 12r~Bechi^v^ property : not even under sec. 

will not heln him ^ ^^l- 201 (202). Even sec. 63A 

P , because it is doubtful whether that section applies 
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to a mortgagee holding- under a voidable mortgage. So also, a mort- 
gagor who retains possession of the mortgaged property after the time 
has expired for payment of the money due on account of the mortgage, 
is fully acquainted with the imperfection of his title ; and on a sale of 
the property he is not entitled to the emblements raised by him on it 
-^and Mortgage Bank v, Vishnu, 2 Bom. 670, 

A mortgagee by conditional sale cannot acquire a title to the pro- 
perty without going through certain formalities. If, wthout going 
tlirough tliose formalities, he assumed on the expiry of the term of his 
mortgage that he had become the absolute owner of the property, it 
cannot be said that he believed in good faith that he was absolutely 
entitled to the property— Gout Lai v. Abdul Hamid, A.I,R. 1928 All. 
381 (384). 

But long possession by the occupant may sometimes give rise to the 
belief that he is absolutely entitled to the property. Thus, equitable 
relief was given to a person who had been in occupation of the land 
for a period of 25 years — Yeshwadabai v. Ramchandra, 18 Bom. 66 (83). 
Though under the ordinary law, a mortgagee cannot claim payment for 
improvements effected without die consent of the mortgagor, yet where 
the mortgagor did not redeem the mortgage at the end of the term, and 
the mortgagee (under the mortgage by conditional sale) has for 30 years 
bona fide beh'eved himself to be the proprietor and dealt with the pro- 
perty as such, not knowing that he should take any steps to convert 
his mortgage by conditional sale into an absolute sale, held that the 
mortgagee was entitled to compensation for improvements — Ladha Mai 
V. Jaganath, 123 P.R. 1888 ; Ram Kuar v. Partab Singh, 58 P.R, 1919, 
51 LC. 689. 

It has been pointed out in an Allahabad case that the language of 
this section is never meant to apply to the case of a mortgagor and 
mortgagee. A specific rule of law has been enacted in sec. 63 for die 
purpose of guidance of the Courts where the mortgagor and mortgagee 
are concerned. Under that section, when the mortgaged property 
receives an accession and that accession takes place at the expenses of 
the mortgagee, certain rights and liabilities follow. Therefore, the ques- 
tion as to compensation to be given at the time of redemption to the 
mortgagee for improvements effected on the mortgaged property is 
governed by sec. 63 and not by sec. 51 — Gopi Lai v. Abdul Hamid, 
A,I.R. 1928 AU. 381 (383). It should be noted that the new section 
63A now makes specific provisions for improvements made by a mort- 
gagee, and reference should be made to sec. 63A rather than to sec, 63. 

224. Thirdly, he mast believe in ‘good faith’ : — ^An improvement 
made by a person not believing bona fide that he is entitled to make it, 
does not entitle him to compensation — Manohari v. Mohammad, 33 All. 
752. To claim compensation for the improvement, honest belief in 
ownership is necessary — Kari Goundan v. Raghava, 1 L.W. 410, 23 I.C. 
520. The foundation of a person’s right to compensation for improve-, 
ments lies in the bona fide belief that he has a title. If he has not such 
a bona belief, he is a mere trespasser. He spends his money at his own. 
risk and can claim no compensation — Furzund Ah v. Aka Alt, 3 C.L.R. 
195; Panchulal v. P. William Saicayer, A.I.B. 1955 Ajmer 23. If a person 
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has made improvements in good faith as a bom fide occupant of the land 
and in the belief that the land is his own, he may be entitled in equity 
to recover the value of the improvements— Dliar/wa Das v, Amuhja, 33 
Cal 1119 (1129); Natesa Therani v. Dist. Boaf'd Tonjore, A.I.R. 1926 
Mad. 314. Where the grantee of a piece of land under an order of the 
Tahs'ildar paid the assessment in respect of the piece and spent money 
in putting the land in good use without knowing that there was an appeal 
decreed against him, it was held that the grantee effected his improve- 
ments bona fide within this section and was, therefore, entitled to the 
value thereof— C/ienntipmgffdfl v. Sea'etary of State, A.I.R. 1925 Mad. 
963. But a person holding under a lease of a non-pennanent character 
cannot ask the lessor to pull down the structures built thereon by him 
on his eviction and pay the price thereof under this section, when the 
structures were built by the lessee with the full knowledge that he had 
a lease only for life — Chandi Charan v. Ashutosh, 40 C.W.N. 52, 164, 
I.C. 837. 

Where apart from there being no evidence as to the kind of struc- 
tures erected, it is not possible to hold that the plaintiffs in good faith 
believed that they were absolutely entitled to the land, this section has 
no application — Vithob'a v, Sholapur Municipality, A.I.R. 1947 Bom. 241. 
A person deliberately entering into and doing works in the property for 
his own purposes with a view to start and establish a false claim for 
title thereto, is not entitled to the value of the improvements — Khanhi 
V. Narayana, A.I.R, 1952 Tr.-Coch. 195. A licensee making construc- 
tions over sir land without belief in good faith that he is absolutely entitled 
to the property, is not entitled to compensation — Pheku v. Hansk, A.I.R. 
1953 All. 406. 


The words “good faith" are defined in the General Clauses Act 
(1897), sec. 3 (20) as follows : "A thing shall be deemed to be done in 
good faith where it is in fact done honestly, whether it is done negligently 
or not.’ This definition does not apply to the Transfer of Property Act, 
because this Act was enacted prior to the General Clauses Act. In 
i Penal Code, good faith has been defined as follows ; 

Nothing shall be deemed to have been done in good faith which is not 
done with due care and attention.” But if this definition is imported 
aWp the T. P. Act, it will make the section entirely unwork- 

® transferee from a Mitakshara father has taken a transfer 
inSLn Til he is not at all liable to be evicted at die 

meS wi- ^ the words “good faith” should have .i 

but it fc pomewhat beetween the two definitions quoted above ; 

cular ca<!e— ^ general rule in discussing a parti- 
See also bfaram, A.I.R. 1928 All. 41 (44, 45). 

Hieh Surf inS” I’ A.I.R. 1952 Or. 239. The Calcutta, 

not only actina ^ good faith under this section means, 

a person conscfnndw^^^- includes due inquiry ; so, where 
have a belief in fh/ making an inquiry^, though he may be said to 

not a belief in flith-^Abhorj 
faith included not nil 3 LC. 415. The .belief in good 

Siibratan v. Shabbir Ali ^?tid includes due inquiry— Mt. 

faith is a quest?o^of feotV-’J’ 266. What constitutes good 

question of fact to be' inferred from the circumstances of each 
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case — ibid relying on Narayanaswami v. Rama Ayyar, A.I.R. 1930 P.C, 
297. An alienee from a Hindu widow knows that she has only a life 
interest ; consequently he has to make enquiries as to whether the widow 
had any right to make the toransfer, and whether there was any necessity 
for the transfer ; and in the absence ot suclr enquiry he cannot be taken to 
have believed in good faith that he was absolutely entitled to the property, 
in order to claim compensation for improvements under this section — 
Hans Raj v. Somni, A.I.R. 1922 All. 194 ; Rajrup v. Gopi, A.LR. 1925 All. 
261 ; Suleman v. Venkataraju, A.LR. 1925 Mad. 670 ; Jogeshar v. Jankibai, 
A.I.R. 1926 Nag. 384. The defendant purchased certain property from 
some Hindu temales having a limited power of disposition over it, and 
made certain improvements on the property. In answer to the claim of 
the reversioners (plaintiffs), the defendant alleged that the alienation was 
made for legal necessity, but it was found that there was no necessity 
and that the defendant was fully aware of the family affairs of the females 
and of the fact that the females could not sell it under certain circum- 
stances, and that he wilfully abstained from making any inquiries on the 
subject. Held that the defendant (even though he purchased for 
consideration) was not entitled to the cost of improvements, as it could 
not be said that he believed in good faith that the vendors conveyed a 
good title in respect of the property — Nanjappa v. Periima, 32 Mad. 530 
(531), 4 I.C. IS ; Etizad Husain v. Beni Bahadur, 5 O.L.J. 1, 45 I.C. 242. 
If an alienee from a Hindu widow incurs expenditure on the reconstruc- 
tion of a house after notice by the next reversioner claiming to be entitled 
to the house as reversioner, the alienee cannot be said to have' acted in 
good faith — Ramaji Batanji v. Manohar Chintaman, A.I.R. 1961 Bom. 169. 
But under certain circumstances, the alienee from a Hindu widow may 
believe himself to be absolutely entitled to the property. Thus, a Hindu 
widow sold a property in 1906 to G, and in 1910 adopted a son. The 
adopted son brought a suit in 1912 to challenge an alienation made by 
the widow, other than the alienation to G. In 1918, G -made some 
improvements on the property. In 1922, the adopted son brought a suit 
to set aside the sale of 1906. Held that since in 1912 the adopted son 
had brought a suit to set aside another alienation made by the widow, 
but had not challenged the sale to C, and even thereafter for several 
years had taken no steps to set aside the sale, G must have believed in 
good faith that he was absolutely entitled to the property purchased by 
him, when he made the improvements in 1918- He was therefore entitled 
to the benefit of sec. 51 — Gangadhar v. Rachappa, 31 Bom.L.R. 453, A.I.R. 
1929 Bom. 246 (248). If the person making the improvement knows that 
he has no title to the property, he cannot demand payment for the 
improvement — Maddarappa v. Chandramona, A.I.R. 1965 S-C. 1812. If 
a property owned by three co-sharers is sold by two of them on the 
representation that each is entitled to 8 as. share and the purchaser erects 
structure on the entire property with notice of the title of the remaining 
co-sharer he cannot demand the value of the improvement from the 
remaining co-sharer in a suit for partition instituted by the latter — Daya 
Ram V. Shyama Sundari, A.I.R. 1955 S.C. 1049. 

But absence of good faith cannot necessarily be inferred from the 
mere fact of negligence in investigating the title, for a purchaser may 
have notice of facts showing a defect in the title of his vendor, and yet 
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purchase the property honestly believing that he was buying good tide. 
To hold otherwise would be to exclude a very large dps of cases from 
■i rule which is obviously based on considerations of justice— Non/sppa 
V Peruma, 32 Mad. 530 (531). A person who acts honestly can be said 
to act in good faith, even though he may have been to some extent 
negligent in inquiring into the seller’s authority to sell the property- 
HariU V. Gordhan, A.LR. 1927 Bom. 611 (613). Ordinarily, good faith 
required by this section does not mean anything more than an honest 
belief in the validity of one’s own title — MxJithsensa v. Apsa, 36 Mad. 194. 
Even negligent belief will amount to honest belief for the purpose of this 
section. Therefore, though the negligence of the buyer from the guardian 
of a minor in making due and sufficient inquiries affects his title to 
immoveable property, still it does not follow that the purchaser did not 
believe in good faith that he was the full owner when he effected the 
improvements on the property purchased— v. Sarkaramrayam, 
J L.W. 369, 24 I.C. 940 ; Earilal v. Qordhoti, A.LR. 1927 Bom. 611 (613) ; 
Saliabuddin v. Vohidbitx, 56 I.C. 492 (Sind). A person who acts under 
a mistake of law may still act in good faith within the meaning of this 
section— Dwrgoci v. Fakeer Sahib, 30 Mad. 197 (199) ; Sakabuddin v. 
Voludbux, 56 I.C. 492. Bona fides is not incomj)atible with ignorance of 
law, nor is it incompatible with a certain degree of negligence. The 
degree of negligence is a matter to be determined according to the circum- 
stances of each case~Rama Aiyar v. Narayanasami, A.I.R. 1926 Mad. 
609 (613). 


The question whether the transferee of immoveable property does 
or does not believe in good faith that he is absolutely entitled thereto 
is a question of fact to be inferred from the circumstances of the case— 
Durgozi V. Fakeer Sahib, 30 Mad. 197 (199) ; Rama Aiyar v. Narayanasami 
supra. It is always a question of fact whether a transferee believes or 
not that he is absolutely entitled to the property. It is not in every 
case of a transfer by a qualified owner, alleging circumstances which 
would enable him to give absolute tide, that the transferee should be 
nested as believing that he holds absolutely the property in good faith. 

II the other hand, a man loses his property because of a defect in it, 
nf to believe in good faith that he is aboslute owner 

I- 1 ^ always a question of feet whether a particular man holds a 
41 Nmvin, A.IJI. 1928 All. 

nn KorLw f in case of a sale by the father of a joint family (acting 
necessih' as the guardian of his minor son) alleging legal 

the salp found that the transferee paid full consideration, and 

transferep extent supported by necessity,' held that the 

that he was justification for holding the belief in good faith 

supra The merp ^ property purchased— Prasad, 

nnon’v «■«. “ mortgagee if Jonditional Sale has spent 

the Court to infer^t^ari!^ making improvements ought not to lead 
absoiutelv entitled in believed himself to be 

case of mortFa.r R, ^ere to hold that in every 

on imprevem^te L'^musf mortgagee spends money 

in the belief hT to have acted in good faith and 

•■‘^gislating and not aSin^^f f f f we shall be 

& at a finding of feet on which the law has 
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to be applied’’ — Gopi Lai v. Abdul Hamid, A.I.R. 1928 All. 381 (385). 
A person who is fraudulently in possession of property cannot be deemed 
to believe in good faith that he is absolutely entitled to the property. 
Consequently he cannot be allowed any compensation for the sums spent 
by him in improving the propetty—Sadashiv v. Dhakubai, 5 Bom. 450. 
Where the title is obviously founded on possession which was originally 
gained by trespass, it can hardly be said that the person entering upon 
the land as a trespasser can bona fide believe that he is absolutely entitled 
thereto — Secretary of State v. Dugappa, A.I.R. 1926 Mad. 921. A 
mortgagee who is not entitled to possession but who somehow or other 
comes into possession of the mortgaged property and makes improve- 
ments thereon, cannot claim the benefit of this section — Rangayya v. 
Parthasarathi, 20 Mad. 120 (124). Where a Hindu widow sold her 
husband’s property at a very low price without any legal necessity, and 
the purchaser knew of the voidable nature of the transaction, he could 
not be deemed to have believed in good faith that he was absolutely 
entitled to the property, and consequently he was not protected by this 
section — Mtiddusami v. Bhaskara Lakshmi, 29 M.L.J. 357, 30 I.C. 853 
(855). But where a person, bona fide thinking that he is the heir of a 
deceased person, spends money in freeing the estate from debts which 
if he were the real heir he would be bound to pay before he could secure 
possession, he is entitled to recover the amount paid by him from the 
person who is subsequently found to be entitled to the estate — Sitla v. 
Somiuddin, 4 O-L.]. 514, 42 I.C. 428. A person who purchased a big 
plot of land was put in possession of a larger area than he purchased. 
Without knowing of the mistake he made valuable improvements on the 
excess area, and the vendor took no steps at that time to prevent it. He 
later sued to eject the vendee from such excess area. Held that sec. 51 
applied and the vendee was entitled to compensation — Natesa Thevan v. 
District Board, A.I.R. 1926 Mad. 314. Where the defendant encroached 
upon the plaintiff’s land, believing in good faith that it belonged to him 
as forming part of his adjoining land, cleared it of jungle and rendered 
it fit for cultivation at his expense, held that the defendant was entitled 
to compensation for the improvements before he could be ejected by the 
plaintiff— B/iMpcnt/ra v. Peari, 40 I.C. 646. Where the grantee of land 
under an order of the Tahsildar paid the assessment in respect of the 
land and spent money in putting the land to good use, without knowing 
that there had been an appeal from the Tahsildar's order and that on. 
appeal the grant of the land to him had been cancelled, heW that the 
grantee effected his improvements in good faith believing that' he was 
absolutely entitled to the land — Narayanamoorthy v. Secy, of State, A.I.R. 
1925 Mad. 963. A party to a litigation is not entitled to compensation 
for improvements made by him pendente lite with full knowledge of the 
risks he runs in doing so — Velusatni v. Bommachi, 25 M.L.J. 324, 21 LC. 
219. Where the defendant purchased the properly with notice of a prior 
contract of sale between the vendor and the plaintiff, and without making 
inquiries from the plaintiff, he was not entitled to the value of the im- 
provements effected by him on the property — Haradhan v. Bhagabati, 
41 Cal. 852 (865). 

225 . Owner’s knowledge — Estoppel : — ^The main point to be remem- 
bered in applying the rule of equitable estoppel is that the person making 
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tho .-morovement had an honest belief in his right to do so—Shym v. 

^ nlch AIR 1930 Pat. 20. If it is shown that the real owner knew 
That the occupants were spending money upon the improvement of the 
tnd and knew also that they were doing so m the belief that they had a 
eood title, and that nevertheless the real owner stood by and allowed 
The occupants to proceed with their expenditure, he ought not to be 
entitled to a decree for ejectment without indemnifying them for their 
outlay— Kumar v. Banomah. 29 Cal. 871 (884) ; Ismai} v. Jaigun, 

Ti Cal. 570 (584) ; Yeshwadabai v. Ramchandra, 18 Bom. 66 (83). If a 
stranger be^ns to build on land supposing it to be his own, and the real 
owner perceiving his mistake abstains from setting him right and leaves 
him to persevere in his error, a Court of Equity will not afterwards allow 
the real owner to assert his title to tlie laxid—Rainsden v. Dyson, (1864) 
L.R. 1 H.L. 129. “If a man, under a verbal agreement with a landlord 
for a certain interest in land, or undm- an expectation created vr 
encouraged by the landlord that he shall have a certain interest, takes 
possession of such land with the consent of the landlord, and upon the 
taith of such promise or expectation, with the knowledge of the landlord, 
and without objection b)' him, la}'s out money upon the land, a Court 
of Equity will compel the landlord to give effect to such promise or 
expectation”— per Lord Kingsdown in Ibtd, (at p. 170). Where a person 
w'ith actual or constructive knowledge of the facts induces another by 
his words or conduct to believe that he acquiesces in or ratifies a trans- 
action, and that other in reliance on such belief alters his position, such 
person is estopped from repudiating the transaction to the prejudice of 
that oihec—Dharma Das v, Amuhja Idmn, 33 Cal. 1119 (1129) following 
Duke of Leeds v. Earl of Amherst, (1846) 2 .Phillips 117. See also 
Municipal Corporation of Bombay v. Secretary of State, 29 Bom. 580 
(609, 610). Where the purchaser from a limited owner made improve- 
ments on the properly and the true owner stood aside and abstained from 
asserting his rights, an equitable right will arise in favour of the purchaser 
in respect of those improvements — Etizad Hussain v. Beni Bahadur, 5 
O.L-J. 1, 45 I.C. 242. Where a mortgagor who has obtained a decree for 
redemption does not execute it, but alloAvs the property to remain in the 
hands of the mortgagee for a considerable time, and the latter during the 
period makes more improvements, held that the conduct of the mortgagor 
amounts to estoppel, and the mortgagee’s right to the value of the 
improvements cannot be denied— v. Srinivasa. 20 Mad. 124 (126). 

But if the person making the improvements knows that he is nor 
a so u y entitled to the land, the mere knowledge or silence on the part 

estoppel. Thus, if a tenant (who knows 
imon thi ®|^solutely entitled to the land) erects permanent structures 
hv tho knowledge of and wihout interference . 

so as tn roefr *• 'I? *1°^ suffice to raise any equitable right in the tenant 
estoDoel is anniv Ki^ ^SRdlord from suing in ejectment. The doctrine of 
erecdM only where the owner of the land seeing his tenant 

pwrpojJzy abstains encowragw or acquiesces in the act, and 

incf wlien if • t- T with the view of claiming the build- 

P O 21 All. 4% (502, 503) 

landbid Stood by fa 

y suence and the tenant spent a large sum of money 
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in the construction of a building and a well in the premises, but there 
were special circumstances in the case from which the Court was able 
to draw the inference that the landlord by his conduct afforded hope and 
encouragement to the tenant that he would be allowed to remain in 
peaceful possession or at least would not be ejected without a reasonable 
return for the expenditure incurred by him, held that the landlord had no 
right to eject the tenant without paying a reasonable compensation for 
the improvements— v. Shridhar, 17 Bom, 736 (741) (explained 
in 37 Mad. 1 at p. 13). Where the tenant was not ignorant of his own 
limited rights and spent money in building the premises under no 
mistaken belief as to such rights, the mere silence on the part of the 
landlord could not deprive him of his right to take back his property 
from his tenant with all the improvements imprudently made by the 
latter — Naiinihal v. Rameshca-, 16 All. 328 ; Shamnugha v. Amntha 
Krishnaswami, A.I.R. 1939 Mad. 247 (249). The principle upon which 
the doctrine of acquiescence is based is that a man who acts in such a 
way as would make it fraudulent for him to set up his legal rights will 
be deprived of those rights. But where his acquiescence or other conduct 
does not amount to a fraud, actual or constructive, he cannot be deprived 
of his legal rights — Nauuihal v. Rameshar, 16 All. 328. 

A fortiori, where the landlord did not even know of the erection of 
the buildings by the tenant, while they were being constructed and did 
not even become aware of the existence of the buildings after they had 
been erected, the plea of acquiescence and estoppel must fail — Ismatl v. 
Jaigun, 27 Cal. 570 (585). In order that the tenant might avail himself 
of the plea of acquiescence and estoppel, it is necessary for the tenant 
to show that in spending money for the erection of the buildings of a 
permanent character he was acting in an honest belief that he had a 
permanent right in the land and that the landlord knowing that he was 
acting in that belief stood by and allowed him to go on with the 
construction of the buildings — Razemini v. Manik, A.I,R. 1924 Cal. 156. 

A railway company partly trespassed upon the Crown lands and 
partly entered into a license which was to be subsequently turned into 
a contract for allowing the erection of telegraph poles and the company 
was under no mistaken belief as to its rights to the Crown lands nor was 
such mistaken belief known to the Crown who could not be said to have 
encouraged the construction of the telegraph line : held by the Privy 
Council that there was nothing on which to ground any estoppel against 
the Crown — Canadian Pacific Ry. Co. v. King, A.I.R. 1932 P.C. 108. 

A person who makes improvements on property belonging to a 
religious trust in the belief that he has a permanent tenancy, cannot 
claim compensation under this section, nor can any conduct on the part 
of the trustee operate so as to create any equitable estoppel against the 
trust— Shanmugha v. Anantka Krishna, supra. Transferee Us pendens 
cannot claim any compensation for improvements he might have made 
on the property — Shanu Ram v- Basheshar Bath, (1966) 68 Punj. L.R. 44. 

226. Improvcmente For a definition of "improvement” see 
section 76 of the Bengal Tenancy Act. In the absence of statutory law 
relating to fixtures, the question has to be decided upon general principles 
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r --K, «,crice and Rood conscience. The English law, so far as it is 

i> lS tr&e conditions of this country, supply the said rules-iyag/jeia 
apjgcable to th ^ Gobardhan, A.LR. 

757 ^ The rules of English law relating to fixtures, however, 
io nofapply in India as not bdng to the co^o f 

try— Chiinder Paramanick v. Ramdhone, 6 W.R. 228 (F.B.) , Ismail y. 
Nazar Mi, 27 Mad. 211 ; Mofiz v. Rasik, 37 Cal. 815. 

The making of constructions over sir land cannot be said to be an 
improvement of the iand as st> land, the constructions being of no use 
to to proprietor of the land who would presumably use ,t for the purpose 
of cultivation— PAcfcw v. Harish, A.I.R. 1953 All. 406. 


Spending small sums every year for the usual levelling and manuring 
of the lands for the purpose of husbandman-like cultivation thereof is not 
an improvement within the meaning of this section— iJi/tfa/a Muthu v. 
Sankara Narayana, I L,W. 371, 24 I.C. 879. 


Expenditure incurred for the repair and up-keep of a house is not 
expenditure incurred for the purpose of improvements — Meenatchi v. 
Manicka, 1 L.W. 360, 24 LC. 918 (920). Thus, putting up a staircase in 
an old house is nothing more than an ordinary repair, and is not an im- 
provement, so as to entitle the alienee to recover the cost of it— 
Sidramappa v. Shidappa, A.I.R. 1929 Bom. 230. 


A plaintiff who seeks the benefit of the improvements made by the 
transferee must pay Court-fee on the value of the improvements— Sir 
Madhaorao v. Keshao Gajanaii, A.LR. 1941 Nag. 304. 


227. Relief of the person making the improvements : — ^Under the 
terms of this section, the transferee has a right to require the persons seek- 
ing his exdctiou either to have the present value of tiie improvements esti- 
mated and paid or secured to hinr or to sell their interest in the property 
to him at the market value irrespective of the value of such improvements. 
The option to decide which of these two courses they will adopt rests 
with the persons seeking the eviction — Ramanathan v. Ranganathan, 40' 
(1144, 1160) ; Rama Aiyar v. Narayanasami, A.I.R. 1926 Mad. 
609 (614) ; Narayana v. Ganesh, A.I.R. 1926 Bom. 599 ’,Moti Chand v. 

A.LR. 1932 All. 210 ; Colter v. Bai'On, 2 N.L.R. 

4. Where it is found that the owner’s circumstances are too poor to 
pemit him to pay for the value of the improvements, the Court is justi- 

interest in the property to the transferee, 
thp ^ option of recovering the property by payment of 

1928 (S) Prasad v. Lachmi Narain, A.I.R. 


exchanged lands and an application for mutation of 
A of the parties. Such 

ins thereon Tif ^ owner of the land erected a build- 

X haTbuiir ^ sale deed in favour of the party 
mption: ^ of the vendor applied for pre- 

value of the land a entitled to do so on payment of the full sale 
A.LR. 193^ lS? building-^nim v. Gluilam Din, 
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In some cases, the transferee has not been allowed the cost of his 
improvements, but has been allowed merely to remove the materials of 
the building he has erected. Thus, in a Madras case, where a permanent 
lease was granted by the trustee of a religious trust, the lease was held 
to be invalid, and the lessee who had built a house on the leased land 
was not entitled to any compensation before his eviction, but was merely 
allowed to remove the materials of his house — Venkatappier v. Rama- 
swami, 1919 M.W.N. 548, 52 LC. 517 (519). A Hindu widow mortgaged 
a property with possession, without any legal necessity, and the mortgagee 
proceeded to build a house on the land. The mortagor died, and her 
co-widow, on whom the land devolved by survivorship, sued for possession. 
Held that the mortgagee was not entitled to claim the cost of the improve- 
ments (see Note 244), but he was allowed to remove the materials of the 
house — Hans Raj v. Somni, 44 All. 665 (668). This case has been criticised 
by the Rangoon High Court on the ground that if a person, who has not 
been allowed to claim the benefit of sec. 51, is nevertheless permitted to 
remove the materials of the house built by him, it would make the provi- 
sions of sec. 51 nugatory, for he will practically get the benefit which he 
has been declared not to be entitled to — Mating Aung v. Ma Nyiin, A.I.R. 
1928 Rang. 141 (142). But this is not so, for the materials of the house are 
worth much less than the house itself, and all the expenses of building 
the house are lost to him. The rule in Ramsden v. Dyson, (1865) 1 H.L. 
129 is subject in India to the exception that a party building on the land 
of another is allowed to remove the building. The right does not, of 
course, exist when the action is mala fide and tortious. But when there 
is acquiescence and a bona -fide belief on the part of the person building 
that he had title, then if it should appear that the person building has no 
title and was misled by the acquiescence, he is entitled to remove what he 
has built so long as he substantially returns the land in the state it was — 
Abdul Razak v. Seth Nandlal. A.LR. 1936 Nag. 506 (511). 

The person making the improvements has no lien on the land for 
the value of the improvements. Even if it is assumed that he has a lien 
on the land, still he is not entitled to remain on the land until he is re- 
imbursed ; and the owner of the land is entitled to a decree for ejectment 
— Dharma Das v. Amulya Dhon, 33 Cal. 1119 (1130). 

228. Compensation for improvements ; — The real issue in assessing 
the value of improvements for the purpose of payment of compensation 
is whether the improvements have or have not enhanced the value of the 
property in the market, and if there is an enhancement the extent of such 
enhancement. The amount of expenditure made has occasionally very 
little to do with that issue-^idde Gowda v. Sidda Naika, A.I.R. 1952 Mys. 
117. A party is entitled to compensation for improvements in propor- 
tion to the extent to which the value of the estate has been permanently 
increased — Kunhi v. Kunkan, 19 Mad. 384. Compensation can be claimed 
only for such improvements as are in the land in a reasonably good condi- 
tion— V. Creed, 2 Sch. & Lef. 225 ; Krishna v. Srinivasa. 20 Mad. 
124 (128). The real question in such a case is, have the improvements 
enhanced the market value of the property? — Kidar Nath v. Mathu Lai, 
40 Cal. 555 (P.C.). 

Where a person claimed compensation for improvements effected by 
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him but did not produce any accounts of the income he derivfed from the 
nZertv during the period oi his possession andtliere was nothing on rec- 
oVto shZ the presZt value of the improvements, held tliat under such 
circumstances he was not entitled to any compensation-Asu Ram v. 
Bulaki Das, A.I.R. 1937 Lah. 500. 


Who can claim compensation’. — The value of improvements can be 
claimed under this section by the transferee who makes the improvements 
or by his heir. But if the improvements are made by the transferor, the 
transferee or his heir cannot claim compensation as against a person who 
seeks to recover the property as a reversioner of the transferor— Meenat. 
chi V. Uanicka, 1 L.W. 360, 24 I.C. 918 (920). 


Where trees were planted on the land by the donees, the collaterals 
of the donees were not entitled to claim compensation— //crniomon v. 
Dasandhi, 1 Lah. 210, 56 I.C. 733, 112 P.L.R. 1920. 


229. Value of improvements : -In estimating the value of the 
improvements a good deal must necessarily be left to conjecture. In all 
valuations, judicial or otherwise, there must be room for inferences and 
inclinations of opinion which being more or less conjectural are difficult 
to reduce to exact reasoning or to explain to others. In such cases, there 
is more than ordinary room for guess-work ; and it would be very unfair 
to require an exact exposition of reasons for the conclusions arrived at — 
Sea’etary of State v. Charleswonh, 26 Bom. 1 (21) (P.C,). In awarding 
compensation, the Court has to consider how far the property has been 
improved in market value, and not merely consider the amount expended 
—Gangadhar v. Rachappa, A.I.R. 1929 Bom, 246 (249) ; Sardar Mahomed 
Tahir v. Mian Pirbux, A.I.R. 1932 Sind 42 (46). The value at the date of 
eviction has to be awarded— Rump Batanji v. Manohar Chintaman, A.I.R. 
1961 Bom. 169. 


In the case of trees, the improvements for w'hich compensation is 
payable is not the capitalized value of the produce ol trees for the period 
of the life of- those trees, but the work of planting, protecting and main- 
taining the trees— v, Knnkan, 19 Mad. 38^4 ; Shcmgiinni v. Veer- 
appa, 18 Mad. 407. 


Under this section, the compensation should be estimated with 
re erence to the market value at the time of eviction. In a decree for 
re emp ion, however, the final adjustment of the amount of compensation 
f,- reference to the state of things at the time of actual 

hZ 20 Mad. 124 (126). This view has 

AIR Supreine Court in Narayan Rao v. Basavarayappa 

honafidp * c ® for redemption the defendant was a 

narv decrL 'if without notice of the mortgage. A prelimi- 

either to uav to 30.6.45, directing the plaintiff 

of tlie propLtv ^ improvement and take possession 

on 25.7.45 propertjr to the defendant. Plaintiff elected 

form of the pajunent of cost of improvement. The 

before thfwl r the Supreme Court. The dispute 

Rs. 7,986, being^theZst tnai court valued the improvement at 

S ue cost of the improvement or 30.6.45 the date of the 
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preliminary decree. The Supreme Court valued it at Rs. 19,000 being the 
sale price of the improvement on the date of dispossession, namely 1.7.48. 
The Supreme Court held that a Court "should assess the valuation of the 
improvement as at a date as near as possible to the date of actual evic- 
tion rather than the date of election’’. The Supreme Court further 
observed, “In cases of this kind it is not the actual cost of improvement 
which concludes the matter. The principle... is what is the worth of the 
improvement... as a vendible subject.” Even after a redemption-decree has 
been passed, the mortgagee can in execution-proceedings claim a revalua- 
tion if he can show that since the passing of ilie decree the value of the 
improvements has increased — Ramtinni v. Shankii, 10 Mad. 367. So also, 
the mortgagor would be entitled to obtain a reduction of the amount 
mentioned in the decree, if he can prove that any part of the improve- 
ments assessed therein has, since the passing of the decree, ceased to 
exist— Kn'sfina v. Srinivasa, 20 Mad. 124 (126). 

230. Para 3 ; — Growing crops : — Where the mortgagor has deposited 
in Court the whole money due on his mortgage, the decree should not be 
subjected to the condition that the defendant (usufructuary mortgagee) i.s 
not to be evicted till the crops he hi\d sown are cut; but he is entitled 
to the crops sown by him and to free ingress and egress to gather and 
carry them — Deo Dat v. Ram Autar, 8 All 502. 

As to the meaning of the “growing crops” see Note 18. 


52. During the active pro- 
Transfer of sccution in any Court 
property having authority in 
reiaUng*”'* British India, or esta- 
thereio. blishcd beyond the 
limits of British India by the 
Governor-General in Council, 
of a contentious suit or procee- 
ding in which any right to im- 
moveable property is directly 
and specifically in question, the 
property cannot be transferred 
or otherwise dealt with by any 
party to the suit or proceeding 
so as to affect the rights of any 
other party thereto under any 
decree or order which may be 
made therein, except under the 
authority of the Court, and on 
such terms as it may impose. 


52. ' Du ring the pendency 
Transfer of iu any Court having 
properly authority “within 
the limits of India 
thereto; excluding the State 
of Jammu and Kashmir” “or 
established beyond such limi- 
ts” by the Central Govern 
ment of any * * suit or pro- 
ceeding which is not collusive 
and in which any right to im- 
moveable property is directly 
and specifically in question, 
the property cannot be trans- 
ferred or otherwise dealt 
with by any party to the suit 
or proceeding so as to affect 
the rights of any other party 
thereto under any decree or 
order which may be made 
therein, except under the 
authority of the Court and on 
such terms as it may impose. 

Explanation.— For the pur- 
poses of this section, the pen- 
dency lof a suit or proceeding 
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shall be deemed to commence 
from the date of the presenta- 
tion of the plaint or the insti- 
tution of the proceeding in a 
Court of competent jurisdic- 
tion, and to continue until the 
suit or proceeding has been 
disposed of by a final decree 
or order and complete satis- 
faction or discharge of such 
decree or order has been ob- 
tained, or has become un- 
obtainable by reason of the 
expiration of any period of 
limitation prescribed for the 
execution thereof by any law 
for the time being in force. 


Amendment : — Tlie following amendments have been made by sec. 14 
of the Transfer of Property Amendment Act (XX of 1929): — 

(a) For the words “active prosecution” tlie word “pendency” has 
been substituted; see Note 231, 

(h) For the words “a contentious suit or proceeding” die words 
“any suit or proceeding which is not collusive” have been 
substiuted; see Note 242. 

(c) The Explanation has been added ; see Notes 237 and 238. 


By the Government of India (Adaptation of Indian Laws) Order, 
1937, which came into operation ou the 1st April, 1937, the expression 
the Central Government or the Crown Representative” was substituted 
tor ‘the Governor-General in Council”. Then by A,L.O. 1948 the words 
or the Crown Representative” were omitted. Tlien the words “within the 
lunits of Inia excluding the States of Jammu and Kashmir” have been 
substituted for otlier words by the Part B States (I.aws) Act III of 1951 
read mth A.L.O. 1948 and A.L.O. 1950. 




omIkI ; j reasons for the amendment of 1929 is to obviate tli 
s crea e by the words ‘active prosecution’ and ‘contentious’. 

contentious nature of a suit and its active prosecution 
e amendment see Madhoram v. KMtja Nancl A.I.R. 1944 P.C. 96. 

the Naroiir retrospective It was held by 

effect Hadal v amended section 52 had no retrospective 

a fs i ^931 Nag. 138. 133 I.C. 395. But 

been specificallv nrnv’fl^.^ section is not among those sections which have 
iTto w ^ Amending Act XX of 1929 a.s 

anything alreadv dnn terms of the said sec. 63 

in a Court on tLt dL is^on/*^ proceeding pending 

it is submitted with respi amended section, 

the Bombay High Court W •^®^°spective effect. In :i recent case 
ay rtign t.ourt has held that sec. 52 is reti-ospective in its 
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operation— Lee/flo/iand v. Veshmt Ganesh,, A.I.R. 1945 Rom. 409, 47 
Bom.L.R. 330. Tlie Privy Council has however held that when” the 
mortgage came into existence before the amendment of 1929 came into 
force the doctrine of Its pendens ajpplicable to the case is that enacted 
in sec. 52 before tlie amendment— iaf«rf/jo Ram v. Ki'iUja Nand, A.I.R. 
1944 P.C. 96, 49 C.W.N. 75, (1944) 2 M.L.J. 343. For a general dis- 
cussion of this question see Note lA. 

232. Principle of section ; — Tlie principle of this section will be 
found in the judgment of Lord Justice Turner in the leading case of 
Bellamy v. Sabine, 1 DeG. & J. 566. Tlie doctrine is intended to prevent 
one party to a suit making an assignment inconsistent witli the riglits 
which may be estabb'shed in the suit and which might require a further 
party to be impleaded in order to make effectual the Court’s decree— 
Tilake Cliand v. Beattie & Co„ 29 C.W.N. 953, A.I.R. 1926 Cal. 204 (211), 
94 I.C. 538. See also Faiz Hussain v. Prag Narain, 34 I.A. 102 (105), 
29 All. 339, 11* C,W.N. 561, 5 C.L.J. 563; Achtrt v. Shwajirao, A.I.R. 1937 
Bom. 244 (252-253), 39 Bom.L.R. 224, 170 I.C. 172 ; see also Krishnabai 
v. Savalram^ A-I.R. 1927 Bom. 93 (95), 51 Bom. 37, 100 1.C 582. The 
basis of the doctrine of Us pendens is that the parties to a suit cannot 
be allowed to shorten the arms of the Court in dealing with the suit by 
transfers to a third party — Gangubai v. Pagttbai, A.I.R. 1939 Bom. 403, 
41 Bom.L.R. 815, 185 I.C. 81. The broad purpose of this section is to 
maintain tlie status quo unaffected by the act of any party to the 
litigation pending its determination. Tlie applicability of tlie section 
does not depend on matters of proof or strength or weakness of the 
case of one side or the other in bona fide proceedings. Tlie Court is in 
error where it lays stress on the fact that the agreement on which the 
suit is based has not been registered — Gouri Dutt v. Siiktir Mohammad, 
A.I.R. 1948 P.C. 147, 75 I.A. 175, 52 C.W.N. 840. 

Doctrines of equity, not provided for in the Act, should not be 
imported into its construction — Qendmal v, Laxman, A.I.R. 1945 Nag. 
86, I.L.R. 1944 Nag. 852. 

Tlie doctrine upon which tlie section is based is tliat it would 
plainly be impossible that any action or suit could be brought to a 
successful termination if alienation pendente life were permitted to 
prevail. During a litigation nothing new should be introduced — 
pendente life nihil innovetur. Tlie correct mode of stating the doctiine 
is that “pendente Hie neither party to the litigation can alienate the 
property in dispute so as to affect his opponent ” — Hiranya Bhusan v. 
Gouri Dutt, A,I.R.1943 Cal. 227, 76 C.L.J. 191. 

To a certain extent the principle underlying this section has been 
embodied in Or. 21, r. 102, C. P. Code, and it is not permissible to travel 
beyond that provision and rely upon the analogy of sec. 52, T. P. Act — 
Kanagasabai v. Poornathammal, A.I.R. 1947 Mad. 458, (1947) 2 M.L.J. 97. 

Wliere a person intermeddles with outstanding disputes, he does 
so at his peril, and if he diooses to stand by and let his right slide, he 
cannot afterwards claim to be given the benefit of his laches and placed 
in a better position than bis transferor to the detriment of others who 
have acquired rights in pending proceedings— mahcrmfl/ v, Ramdas, 
A.I.R. 1937 Nag. 161, 168 I.C. 1003, 
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The doctrine of Us pendens cannot prevail over the rule of res 
iiiHirata in case the latter rule applies — Official Assignee v. Jagabandhu, 
M, S52. 38 C.W.N. 492. 81 Cal. 494, 150 I.C. 321; D(g«. 
taTOO V. itongwo, A.I.H. 1949 Boro. 367 Once a judgment is duly 
pronounced by Court of competent jurisdiction in a suit in which the 
doctrine of Us pendens applies, that decision is res judtcMa and binds 
not only the parties thereto but also the transferees pendente lite from 

them, ibid. 


Tliis section for the purposes of Indian Courts contains the entire 
law on the subject of Us pendens— Shyam Lai v. Sohan Lai, A.I.R. 1928 
All. 3 (&), 50 All. 290, 106 I.C. 255. 


Section 52 is not intended for the protection oi transferors. So 
far as diey themselves are conceited they are bound by their own trans- 
fers— Ib/d. The effect of s. 52 is not to wpe out a sale pendente lite 
altogedier but to subordinate it to the rights based on the decree in 
the suit. As between the parties to the transaction it is perfectly valid— 
Nogiibfli V. B. S/iflmw Rao, A.I.R 1936 S.C, 593. A transfer pendente 
lite can be recognised for the pmpose of a consolidation proceeding— 
Barjor v. Dy. Director of Consolidation, Kanptii', 1968 All. L.J. 177 ; 
.see also Subramania Iyer v. T. D. Ramasicami Pillai, A.I.R. 1959 Mad. 
225. 


Essentials of this section : — 

(0 Tliere must be pendency of a suit or proceeding. 

(iO The litigation must be pending in a competent Court. 

(ill) Tlie suit or proceeding must not be collusive. 

(w) A right to immoveable firoperty must be in dispute. 

(c) A right to immoveable property mn.st be directly and siiecific- 
ally in question. 

(c/) Tile property in dispute must be lran.sferred or otherwise dealt 
witli by any part)' to the litigation. 

(wV) The alienation must affect the rights ol the oilier parly. 

lOM/inepyjs V, Shivappa, 31 Bom. 393, and Hiramju v. Goiiri 
A.I.R. 194.3 Cal. 227, 76 C.L.J. 191. 


ff AppKcation of the section A receiver in insolvency is not 

doctrine of Us pendens nnle.ss he is made a party to the 
Sr 70 A.I.R. 1922 Mad. -33.5, 42 M-L.J. 

cA . Official Receiver is not the legal representative 

devolution in favour of the Official Receiver under 
tha n F 4 ° Provincial Insolvency Act being a devolution by law, 
siwf application— O/jicjoZ Receioer v. Sait Jessa- 

taoLm’; ; (1851) i M-LJ. 200. But a tale of tta 

a sale hv ^ Official Receiver is a private sale and not 

daivelu v law and tlierefore is governed by sec, 52 — Ktdan- 

Mad. 350, (1915) 1 M.L.J. 261. 
party to the assignment by a person who is not a 

A.I.R. 1923 Mad. 487!‘^86Tc'’l87® ^sigrnnent-Ammttyyn 
Lalcshmanan v. Kamal, A.LR 1959 K^r 67 
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A pendente life transferee is no doubt bound by the decree so far 
as it goes against his transferor, but it is quite a difEerent thing to say 
that such a transferee should be treated for all puiposes as if he was a 
party to the suit— Shycm Lai v. Sohan Lai. A.I.R. 1928 All. 3 (5), 50 
AU. 290, 106 LC. 255. 

Wliere during the pendency of a mortgage suit or a proceeding 
consequential upon a decree passed in such suit, the mortgagor in the 
ordinary course of management of his property grants a lease of the 
mortgaged property in whole or in part for any adequate rent, the lease 
is not obnoxious to the provisions of this section. The lessee holds the 
property subject to the rights of tiae mortgagee-decree-holder — Ram 
Dayal v. Ashgar, A.I.R. 1930 All. 289, 126 LC. 28. See the new sec. 
65A. Similarly, the mortgagee in possession has a ri^t under sec. 76, 
cl. (d) to lease the mortgaged lands in the ordinary raiyati right during 
the period of his possession even after the institution of a suit for 
redemption. Such rights are not taken away by sec. 52 and such leases are 
not affected by this section — Pramatha v. Sashi Bhusan, A.I.R. 1937 Cal. 
763, I.L.R. (1937) 2 Cal. 181. Where tlie mortgagee leases out the mort- 
gaged property to tiie mortgagor, who creates a sub-lease after the 
passing of tlie final decree in the mortgage suit by tlie mortgagee, the 
sub-lease is not hit by lis pendens because the sub-lessees possession 
must be regarded as the tenants possession — AmriiJal v. Chintaman, 
1959 M.P.G. 317. Where after executing a security bond in fav- 
our of the Court, the property given as security is alienated, 
the rule of lis pendens operates, and the transferee becomes 
bound by the judgment or decree passed in the case — Jitgonnafha v. 
Ram Chandra, A.I.R 1936 Mad. 589. 

The doctrine of lis pendens does affect the iwoceedings in earlier 
instituted suits. If tliey are affected or rendered ineffective by subse- 
quent proceedings, the reason must be not lis pendens but something 
else. Consequently, a sale in execution of a mortgage-decree pending 
a subsequent suit challenging the validity of that decree is not hit by 
the doctrine of lis pendens — Annapurna v. Saraf Chandra, A.I.R. 1942 
Cal. 394, 46 C.W.N. 355. 

A bona fide purchaser of property from a husband during the pen- 
dency of a collusive maintenance suit against the latter by his ^vife is 
not affected by the charge subsequently created in favour of the wfe 
on such property — Earamma v. Nathegowda, A.I.R. 1954 Mys. 26. 

A transfer pendente lite is not absolutely prohibited, i.e., it is not 
void or iUegal—Gcbardhan v. Sukhamotj, infra. 

The doctrine of lis pendens does not apply to movables — Official 
Receiver v. Lalchand, A.I.R. 1943 Mad. 94, 1942 M.W.N. 470. 

Principles underlying this section applied to Travancore-Cochin, 
though the Act did not, Narayanan v. Sankaran, A.I.R. 1951 Tr.-Coch 
187. 

233. Application of section to execution and revenue sales r—Read- 
ing the plain language of this section noth that of section 2 (d) it is 
quite clear that the Legislature did not intend that any sale in execu- 


37 



290 TRANSFER OF PROPERTY 


[Sec. 52 


tion of a decree or order of a Court of competent jurisdiction should 
be affected by Ibe provisions of tliis section. But still it is now settled 
law that tlie doctrine of Us pendens as laid dow in this section (fliough 
not tlie section itself) applies as weU to involuntary as to voluntary trans- 
fers ■ and therefore a purchaser of a property at an execution sale dur- 
ine file pendency of a suit in respect of tlie same property is affected 
bv the doctrine of Us pendens. See Parcati v. Kishan Singh, 6 Bom. 
567- Byramii v. ChuniM, 27 Bom. 266; Bhaskar v. Shankar, 26 Bom. 

L r’ 418 80 I.C. 453, A.I.R. 1924 Bom. 467 ; SuJdideo v. Jamna, 23 All 
60- Jharoo v. Raj Chunder, 12 Gal. 299; Nilakant v. Suresh Chandra, 

12 Cal 414 (P.C.); Gobind Chunder v. Guru Churn, 15 Cal. 94; Mali 
Lai V. Preo Lall, 13 C.W.N. 226 (233); Motilal v. Karrabuldin, 25 Cal. 
179 (P.C.) ; Maharaj Bahadur v. Surendra Narain, 19 C.W.N. 152; 
Harshanicer v. Sheo Gobind, 26 Cal. 966 ; Deno Nath v. Shama Bibi, 23 
Cal. 23 ; Kunhi v. Ahmed, 14 Mad. 491 ; Vijthinadayyan v. Subram- 
amja, 12 Mad. 439; Krishnaya v. Malhya, 41 Mad. 458 (462); Veda- 
charl V. Narastmha, 45 M.L.J. 825, A.I.R. 1924 Mad. 307 ; Pethu Ayai 
V. Sankarabayana, 40 Mad. 955 ; Venkotrama v. Rangiah, 46 M.L.J. ^8, 
A.I.R. 1924 Mad. 449; Thammayya v. Ramanna, 51 M.L.J. 475, A.I.R. 
1926 Mad. 1161 ; Tinoodhan v. Tirulokya, 17 C.W.N. 413, 18 I.C. 177 ; 
Ramdulari v, Vpendra, 4 Pat. 619 ; Mathura Prasad v. Dasai, 1 Pat. 287, 
65 I.C. 325 ; K. Y. Chettiar Firm v. Jamila, 7 Rang. 734, A.I.R. 1930 
Rang. 132 (135), 121 I.C. 792 ; Sohan Lai v. Jofsingh, 16 O.C. 148, 20 
I.C. 458; Kunfa Behari v. Ram Sahai, 2 O.L.J. 327, 30 I.C. 213; Satgur 
V. Nund Kumar, 4 O.L.J. 135, 40 I.C. 146; Qudratulh v. GvJgandi, 
A.I.R. 1925 Oudh 496, 29 O.C. 37, 89 I.C. 570 ; Abid Hussain v. Munno 
Bibi, 2 Luck. 498, A.I.R. 1927 Oudli 261 (263), 102 I.C. 72; Naba 
Krishna v. Mohit Kali, 9 I.C. 840 (Cal.) ; Ghulam Mohammad v. San- 
sar, A.I.R. 1933 Lah. 171, 141 I.C. 448 ; Mtilk Raj v. Nanak, A.I.R. 1933 
Lah. 10, 140 I.C. 534; Emdad v. Horan, A.I.R. 1936 Cal. 590; Ram 
Sanehi v. Janki Prasad, A.I.R. 1931 All. 466 (480) (F.B.), (1931) A.L.J. 
729, 134 I.C. 1 ; Gharbhoya v. Desdatta, A.I.R. 1937 Nag. 400, 172 I.C. 
389 ; Ganga Prasad v. Mt. Raghubansa, A.I.R. 1937 Oudli 127, 165 I.C. 
793; Amritlal v. Kaniilal, A.I.R. 1931 Bom. 280 (2-S2-83), 133 I.C. 244; 
Renuka Bala v. Nagendra Nath, 43 C.W.N. 666, A.I.R. 1939 Cal. 655, 
184 I.C. 518 ; Shivashankarappa v. Shivappa, A.I.R. 1943 Bom. 27, 44 
Bom. L.R. 874 ; Mahimuddin v. Panu Sahani, A.I.R. 1952 Or. 64 ; Shea- 
m V. Balkrishna, A.I.R. 1949 Nag. 114, I.L.R. 1948 Nag. 573 ; Krishna 
V. Ousejyp, MR. 1952 Tr.Coch. 102 ; Sarat v. Chinfamani, A.I.R. 1948 

Subba Rao v. Venkafaseshacharhi, A.I.R. 1949 
^ M.L.J. 128; Gobardhan v. Sukhamay, A.I.R. 1931 
2 37S; Md. Saddiq v. Gdmsi Ram, A.I.R. 

^ Thakurai Bhup Narain Singh v. 

Kim-fi at”* Samarendra Nath Sinha v. Krishan 

S r ' trt" ^ i’ 1440 ; Kedarnafh v. Ganeshram, 1969 

to Rio execution of a money decree held subsequent 

ooerafive ^ mortgage suit is liit by Us pendens— Peaple^’s Co- 

operauve Bank Ltd. v. Parvathy Ayyana PiUai, A.I.R. 1959 Ker. 133. 

cahl^ as which the doctrine of Its pendens rests is appH- 

one of tfip R "'ith regard to alienations made by 

one of them dunng the pendencj^ of the suit. Tire doctrine cannot be 
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applied as between parties to a suit who are arrayed upon the same 
side and between whom tliere is no dispute to be adjudicated. Tlie 
auction-purchaser in a mortgage suit is a representative of the decree- 
holder and for purposes of the doctrine is arrayed in the same camp 
with the decree-holder and the purchase by him is not affected by an- 
other decree obtained by the decree-holder in a suit wliich was pending 
at the time of the purchase — Bafkishore v. SuJtan Jehan, A.I.R. 1953 
Pat. 58. 

Hiis section embodies a general rule of Us pendens to avoid multi- 
plicity of suits and the principle applies to execution proceedings, 
whether the section itself applies or not — Velayadha v. Co-operative 
Rural Society, A.I.R. 1934 Mad. 40, 57 Mad. 426, 148 I.C. 1098. So, 
where in proceedings under Rule 14 of the Rules framed imder the Co- 
operative Societies Act II of 1912 die award is passed and such award 
is put before the Civil Court for execution and the Court directs sale 
of the mortgaged property, any purchase during such proceedings falls 
under the rule of Us pendens — Ibid. 

Tlie proceedings before a revenue Court may also operate as Us 
pendens — Jairam v. Marfujali, A.I.R. 1948 Nag. 283, I.L.R. ’ 1948 Nag. 
324 ; Nata Padhan v. Banchha Baral, A.I.R. 1968 Orissa, 36. The auc- 
tion-purchaser of a share of an estate sold for arrears of revenue under 
sec. 13 of the Bengal Revenue Sale Act (XI of 1859) may be affected 
by the doctrine of Us pendens if he makes die purchase during the pen- 
dency of a litigation to enforce a mortgage upon that property — Rhatvani 
Koer V. M<tthura Prosad, 7 C.L.J. 1. \^ere a sale takes place during 
the pendency of a suit on a mortgage, the purchaser is bound by the 
result of the suit under the doctrine of Us pendens. The purchaser under 
the revenue sale is therefore bound by the sale in the mortgage suit 
and cannot resist such a purcliaser’s claim to possession of the property 
under sec. 162 U. P. Land Revenue Act III of 1901, the revenue sale 
of the defaulters immovable property would concern only the right, 
title and interest of the defaulter — Ram, Narain v. Salig Ram, A.I.R. 1952 
All. 298. Tlie principle of Us pendens applies to a case where a person 
purchases a share of ari estate sold for ari'ears of revenue, at a time when 
execution proceedings in a suit to enforce an existing mortgage on 
the property are pending. In such a case, the purchaser at revenue 
sale will be deemed to have purchased the mortgagor’s equity of 
redemption, and if he fails to redeem the mortgage before die mort- 
gage-sale is confirmed, his right to redemption of die property as well 
as title to the property is lost — Har Shankar v. Sheo Qobind, 26 Cal. 
966 ; Mahomed Tayeb v. Hem Chandra, 10 C.L.J. 590, 4 I.C. 334 ; 
Prem Chand v. Ptirnima, 15 Cal. 546; Mathura v. Dasai, 1 Pat. 287. 
But the doctrine of lis pendens cannot be extended so as to affect a 
revenue sale proper — \Kesauan v. Raman, A.I.R. 1952 Tr.-Coch. 230 ; 
Raman v. Lakshmi, A.I.R. 19.52 Tr.-Coch. 96. A sale held for arrears 
of revenue is valid and will extinguish prior encumbrances. Pending 
suits or decree based on mortgages or other charges created by a land- 
holder would not, in any way, affect a revenue sale — Krishan v. Kum- 
araswami, A.I.R. 1952 Tr.-Coch. 61; Neelakantaru v. Gooinda, A.I.R. 
1954 Tr.-Coch. 122. The doctrine of lis pendens does not affect sales 
under the Revenue Recovery Act — Jayaram Mudaliar v. Ayyaswami 
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Mudaliar (1969) 2 M.LJ. 209. Pending a smt for specific performance 
of a contract for s^le of immoveable property, the property cannot be 
qoM in execution so as to defeat the plaintift’s claim-^haskar v. Shm- 
Sr S Bom. L.II. 418, 80 I.C. 453, A-LR. 19M Bom. 467 During the 
pendency of a mortgagee’s suit for sale of the mortgaged property, a 
diird PCTSon obtained a money decree against the mortgagor and had 
the mortgaged property sold. Held that in the absence of fraud, the 
sale in execution under the money decree was a .sale pendente life as 
regards the mortgage-suit, and as the auction-purchaser bought only 
the equity of redemption, his title to the land would be subject to the 
liglits of the mortgagee— Abdul Majid v. Abdul Majid, 4 Bur. L.T. 44, 

9 I.C. 772; TinootStan v. Tirulokya, 17 C.W.N. 413, 18 I.C. 177; 
Cimvnan, Lai v. Kamaruddin, A.I.R. 1922 Pat. 655, 3 P’.L.T, 757, 67 I.C. 
262; QudrafuUa v. Gulgandi, 29 O.C. 37, 89 I.C. 570, 12 O.L.J. 346, 
A.I.R. 1925 Oudh 496. Where the first mortgagee obtained a decree 
for sale on tlie foot of his mortgage without impleading the second 
mortgagee, and after the deaee but before the sale the second mort- 
gagee sued and obtained a decree for sale and then brought the 
property to sale, held that the sale under the first mortgagee’s decree 
being pending the second mortgagee’s suit, the rights of the purchaser 
under that sale are subject to the rights obtained under die second 
mortgagee’s decree and sale thereunder — Venkatastibbarayudu v. Nag- 
amma, 59 M.L.J. 39, 31 L.W. 520, A.I.R. 1930 Mad. 570 (572), 127 I.C. 
228. So also, where die properrty was sold for an’ears of income-tax 
under the Madras Revenue Recovery Act during the pendency of exe- 
cution proceedings on a mortgage-decree passed in respect of the same 
property, held that the doctrine of Us pendens applied, and the pur- 
chaser at the revenue sale acquired only the equity of redemption in 
respect of the defaulter’s share in the moitgaged jiroperty. If there- 
fore he did not take steps to prevent the subsequent sale held under 
the mortgage-decree, his right to redeem the property was extinguished 
—Kadir Mohideen v. Muthu Krishna, 26 Mad. 230. K brought a suit 
against P to recover possession of land. Wliilst tliis suit was pending, 
the right, title and interest of P in the land were sold in execution of 
^ against him at the instance of a judgment-creditor, and pur- 

chased by G. K’s suit for possession was decreed, and G instituted 
a suit a^inst K to eject liim and obtain possession of the land. Held 
nat the doctrine of Ivs pendens applied, and G was not entitled to recover 
the land— Gohind Chvnder v. Guru Churn, 15 Cal. 94 (99). 

do^ne of Us pendens applies also to a sale held by order 

Code. So, where during the pen- 

4 .V ^ ^ Court, the suit-pronerty was attached and 

Cr. P. Code, and subse- 
could decreed the suit, held that the decree-holder 

ine-~Narai,fin ® the purchaser in the criminal proceed- 

A.I.R. 1929 Bom. 200 
the morteaiTp,! „ during the pendency of a mortgage suit 

dues or diiPc realizing the ablcari dues, forest 

such right as in Se slL revenue, the purchaser ivill not get 

of Us mndsiK! ui-P Q 1 arrears of land revenue and the doctrine 
? will &pp\y~.Kor]apati v. Medida, A.I.R. 1926 Mad. 1161, 
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51 M.L.J. 475, 98 I.C. 201. But the Bangoon High Court has held in 
a case of municipal taxes that the doctrine of tis pendens did not apply 
as it would be a dangerous extension of the doctrine to hold tliat 
neitlier the Government nor a local body could recover its taxes or 
rates from a defaulter so long as a law-suit was pending between the 
defaulter and some of his other- creditors (though in tliis case it was a 
mortgage suit)— Abdiir Rauf v. Chettyar Firm, A.I.R. 1929 Rang. 175, 
7 Rang. 113, 117 I.C. 575. A sale by the defendant during the pendency 
of a suit even though pursuant to an agreement to sell prior to the 
institution of the suit is hit by lis pendens — Dakshinamurthi v. Sifha- 
ramaytja, (1958) 1 Andhra W. R. 85. 

233A. Mortgage suits : — It has been decided by the Allahabad 
High Court that where a sale in execution of a decree obtained on 
foot of a jpuisne mortgage takes place during the pendency of a suit 
on the prior mortgage, it is affected by the rule of lis pendens, so as 
to make the purchaser’s I’ight subject to the result of the prior mort- 
gagee’s suit — Ra7n Sanehi v. Janki Prasad, A.I.R. 1931 All. 466 (473, 
489), (1931) A.L.J. 729, 134 I.C. 1. But tlie dissentient view of Mukherji, J., 
•seems to be the conect one. He is of opinion that where a transfer- 
takes jjlace as a result of an auction sale, held during the pendency 
of a prior mortgagee’s suit, in execution of a subsequent mortgagee’s 
decree, the principle of lis pendens will not aijply. If, however, botlr 
the subsequent mortgagee and mortgagor be parties to the prior mort- 
gagee’s suit, the auction purchaser in the subsequent mortgagee’s suit 
wll be bound by the result of the prior mortgagee’s suit, but not on 
the principle of lis pendens, but because the subsequent mortgagee 
and all who are parties to Iris suit claim under titles inferior to drat of 
the prior mortgagee — at p. 487. The same view has been taken by the 
Madras High Court where it has been held that a sale in pui-suance of 
a mortgage decree, the mortgage having been executed before the 
institution of the suit, is not affected by the doctrine of lis pendens-— 
Chinnaswami v. Darmalinga, A.I.R. 1932 Mad. 566, 139 I.C. 309 ; 
Sripaihi Rangiah v. Batkari Maisamma, A.I.R. 1958 Andh, Pr. 722; Jaya- 
rama Mvdaliar v. Ayyaswami Mudaliar, (1969) 2 M.L.J. 209. But sec 
Tatya Lagamanna Desai v. Yogabai, A.I.R. 1962 Bom. 191. Wliere 
a mortgage-decree has been passed for sale of some of the mortgaged 
properties and subsequently a suit for declaration that the decree is not 
binding is instituted and the properties are sold diu-ing pendency of 
the suit, the sale is not hit by the doctrine of Us pendens — Annapurna 
V. Sarat Chandra, 46 C.W.N. 355 following Chinnaswami v. Darma- 
linga, supra. As between the mortgagee on the one hand and the 
person who purchases the equity of redemption pending the mortgage 
suit on the other, the right of redemption is subject to the rights of the 
mortgagee decree-holder. But where such person purchases the rights 
of the mortgagee and thus steps into the shoes of the mortgagee decree- 
holder, as between him and another person who is no party to the 
mortgage suit, his right to the equity of redemption must be deemed 
to have stood intact and is not affected by the doctrine of Us penuens 
— Amulya Krishna v, Randi Pioneer Co-operatioe Bank, 70 C.L.J. 397, 
A.I.R. 1940 Cal. 150, 187 I.C. 416. 
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IJoth (lie mortgages being simple mortgages, in tlie suit by the 
seo.ud mortgagee the first mortgagee was, but in tlie suit by the first 
morti'auee the second mortgagee was not, made a party. During the 
nfiideney of tlie suit of the second mortgagee, the first mortgagee 
!,hl .ii.ed a decree in his suit, purchased the mortgaged properties him- 
self in execution and ha\ing got possession settled the lands widv Def- 
endant 2. In a suit by the second mortgagee who after the decree 
niirdiaseti the property in execution but failed to obtain possession. 
It \\\is held that tlic ijmchase and the subsequent settlement by the first 
mortgagee was alfected by the rule of lis pendens— Md. Jtman v. Akah, 
(194.h 17 C.'.W.N'. 682. After the passing of die mortgage decree A, 
(;ne ol the cti-moi tgagors judgment-debtors sold his share in the mort- 
iiageil propel ty to B. During the execution proceedings A died, but 
fii.s^ legal representatii es were not brought on the record and in the 
execution proceedings against the other co-mortgagor judgment-debtors 
th<> mortgaged property was sold. Held that B as the purchaser of A’s 
share was affected by the mortgage decree by reason of this section; 
lint he could m/t he in a worse position than A himself would have 
liecn. .As tlie execution sale was void and did not affect As share in 
tlie mortgaged property B was not affected even by the doctrine of lis 
pendens — hemnvhttnd v. Vishnu Ganesh, A.I.R. 1945 Bom. 409, 47 Bom. 
b.B. •‘IIO. W'hile a suit on a mortgage was pending, the landlord 
nhlaincd a rent-decree and put it in execution after the preliminar>' 
hilt before the final decree in the mortgage suit. Tlie landlord purchas- 
ed the holding in c.xecution, but owing to failure to sen'e a notice 
tmder sec. 212 (2) of the Orissa Tenancy Act, 1913 on one of the co- 
.shaiers what pa.s!fed to him was only the right, title and interest of 
the judgment-debtor. Held that the landlord’s purclia.$e was subject to 
the mortgage-decree which xvas passed subsequently — Udciytruaratfani 
V. Iladlmhjam, A.I.R. 1950 Or. 36, I.L.R. (1949) 1 Cut. 559. 




ihe principle of lis pendens is applicable even to Court sales, — 
a inirchaser of mortgaged property in Court sale held after tlie mort- 
gage suit was filed is bound by the mortgagee’s decree as at the sale 
ho purchases the ri^il, title and interest of the mortgagor and cannot 
claim a belter right than the mortgagor — Lalif Mohan v, Hardat Rai, 
.1. . 19o9 bah, 146 (147), 41 P.L,R, 629. A purchaser at a mortgage 
sa c purchases the rights of both tlie mortgagor and mortgagee as they 

I If mortgage, Wliere therefore a mortgage is 

\ccu c le ore the institution of a suit for enforcing a charge of main- 
nance on t ic mortgaged propertj* and the mortgage sale takes place 
h\**^din Ppi'iden^cy of such suit, the purchaser at such sale is not liit 
19 iQ — Renuka Bah. v. Nagendra Nath, A.I.R- 

MO Iw :.n ^ I.C. 518. The purchaser could 

'•(’DSC nf >l!r. f” ’^^F^sentaHve of the judgment-debtor in the proper 
msed L niake him liable by the decree 

flrcrrc u-ill ^ sale in execution of a mortgage- 

has l iken nhe-* T 1 T doctrine of lis pendens, if the mortgjage 

Sheikh Bikala v \hr-li during tlie pendency of that suit— 

'■ A.I.R, 1950 Or. 210, I.L.a 1950 Cut 486. 
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See also Gendmal v. 
852. 


Laxinan, A.I.R. 1945 Nag. 86, I.L.R. 1944 Nag. 


A suit to enforce a mortgage on 'immoveable property is a suit in 
which a right to immoveable property is directly and specifically in 
question witliin the meaning of section 52 and a transfer of the mort- 
gaged property during the pendency of sudi suit is affected by tlie 
doctrine of Us pendens— Paraati v. Gooindamja, A.I.R. 1924 Mad. 359, 
45 M.L.J. 682, 76 I.C. 896 ; Ram Charan v. Parmeshwar, A.I.R. 1933 
All. 201, 55 All. 235, 144 I.C. 70; Sahib Chandra v. Lachmi Narain, 
A.I.R. 1929 P.C. 243, 51 All. 696, 56 I.A. 339, 33 C.W.N. 1091, 119 I.C. 
612. Tliis doctrine was applied by the Allahabad High Court in a case 
where tlie purchase was made in an execution sale — Sital v. Md. M. Yar 
Khan, A.I.R. 1934 All. 972, 149 I.C. 187. If a preliminaiy decree in 
respect of two plots along witli odier property has been passed in fav- 
our of the mortgagee, sec. 52 applies to the subsequent mortgage of 
the same plots — Radhetj Lai v. Ram Lai, A.I.R. 1935 Oudli 49, 152 
I.C. 1018. 

Where a subsequent mortgagee, who in execution of a decree for 
sale on the foot of his. mortgage has purchased the mortgaged property, 
brings a suit for loossession against a rtansferee pendente life who 
redeemed certain prior mortgages, die mortgagee decree-holder is entit- 
led to an unconditional decree for possession of the property. Tlie 
transferee pendente life cannot lely on his transfer and claim re-imbur- 
sement with respect to die earlier mortgages redeemed by him — Har 
Prasad v. Sita Ram, A.I.R. 1940 All. T41, 187 I.C. 332. 

^Vliere a jierson iiurchased property at an auction sale in execution 
of Govemment dues while a mortgage suit was pending and where the 
property was sold in execution of the final decree for sale, the doctrine 
of Us pendens applied and the purchaser at the fii'st auction sale had 
no longer any ri^it of redemption — Dodey Ram v. Mt, Gtdkando, 
A.I.R. 1929 All. 601, 118 I.C. 660. 

A mortgagee who has purchased die mortgaged iiroperty in execu- 
tion of his mortgage decree is entitled to avoid a lease on die ground 
that it was granted by the mortgagor during the pendency of the mort- 
gage suit. Purchaser in execution of a money decree however has no 
such right — Nisar v. Stindar, A.I.R. 1927 All, 657, 25 A.L.J. 1025, 104 
I.C. 292. Sec. 52 of the T. P, Act prevents the mortgagor from 
creating any lease during the pendency of a moi-tgage suit so as to 
affect riglits of die mortgagee or the purchaser at die sale in e.\ecutioii 
of the mortgage decree — Ramdas v. Fakira Pandit, A.I.R. 1959 Bom. 
19. But where during the pendency of a mortgage suit the mortgagor 
executed a lease of the mortgaged properties in favour of a third per- 
son, the mortgaged iiroperties were .sold to die mortgagee at a private 
sale and the entire decretal amount was paid out of the sale considera- 
tion, die lease was not invalid under this section inasmuch as execution 
of die lease did not affect the rights of any party to the mortgage suit — 
Ram Chander v. Maharaj Kiinwar, I.L.R. 1939 All. 809, 1939 A.L.J. 
692, A.I.R. 1939 All. 611. B- purchased a property which was subject 
to three mortgages and thereafter cleared tivo of the mortgages. In 
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the meantime the mortgagee of the tliird mortgage, who instituted a 
suit for sale even before B’s purchase obtamed a decree m execution 
of which the property was purchased by the assignee of tlie mortgagee. 
C an assignee of the mortgagee’s assignee, sought to take delivery of pos- 
SKston from B. who asked tile court to direct C to jw fc 
amount wliich he had to pay to clear the two mortgages. Held that 
B was not entitled to such direction by reason^_of hs pendens— 
M Raghavan Pilhi v. Thamman Thommi, A.I.R. 1957 Ker. 121. Wliere 
a mortgage comprises not only the land but also future crops apd the 
final decree on the mortgage declares a charge on such future crops, a 
lease of tlie property granted after the final decree is subject to the 
charge and any transfer of such crops or tlie right to raise them during 
the litiiAation will be affected by the principles embodied in sec. 52— 
KoTlapdlli v. Setlifoje, A.I.R. 1936 Mad. 942, /I M.L.J. 6.38, 165 I.C. 951. 


Charge Tliough a charge does not create any interest in the 
property, it none the less amounts to a right to the property within the 
meaning of this section, and therefore a claim to have a charge on cer- 
tain property in a suit attracts the doctrine of Us pendens — Hiranya v. 
Gouri, A.I.R. 1943 Cal. 227, 76 C.L.J. 191; Gooindun Sanharan v. 
Sankaran Achiithan, A.I.R. 19.55 Trav, Cochin 234 ; Nagiihai v, B. Shama 
Rao, A.I.R. 1965 S.C. 593. 


Where in execution of the personal liability clause of a decree as 
well as a charge liability for payment of money the projjerty is attach- 
ed and sold, a purchaser prior to the auction sale but after the date of 
the decree having no notice of the charge at the time of his purchase 
will be affected by the doch-ine of Its pendens inasmuch as no complete 
satisfaction or discharge of even a declaratory charge decree can be 
predicted so long as the possibilitj' of the enforcement of the charge 
by way of a separate suit remains — Rajagopala v. Abdul Shiikkoor, 
A.I.R. 19.50 Mad. 396, (1950) 1 M.L.J, 83. 


A purchaser of properties subject to a charge created by a com- 
promise decree the satisfaction or discharge of which has not been 
obtained or has not become ban’ed by limitation does not get any assist- 
ance from the Proviso to sec. 100 even though he. is a purchaser for 
value \vithout notice of the charge. So long as the deci'ee is not satisfi- 
ed and is kept alive, the purchase is hit by the rule of Us pendens 
urespective of whether the purchase is a bona pde transaction or not — 
ArunachaJam v. Lingiah, A.I.R. 1958 hlad. 71. If a charge is created 
> a ecree for maintenance and the decree-holder purchases rlie pro- 
ps j c larged in execution of his decree, suclij piu'chase shall prevail over 
pmciase in execution of a money-decree durmg tlie pendency 
^^intenance, because the prior purchase is hit by Us 
pendens-^Shyam Narain v. Khubla Mahio, A.I.R. 1968 Pat. 238. 

to Mortgagee under power: — lliis section does not apply 

mortsavpp ^ emption brought by the mortgagor who has given to the 

At of sale, tterefore, a 
sucli Dower i. nT mortgaged property by the mortgagee in e,yerdse of 

though made tin ' ^ ^ ffte doctrine of h's peiidCHS, and is valid 

ongl. made durmg the pendency of a redemp A suit Bled by the 
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mortgagor— Ramkrishna v. Official Assignee, 45 Mad. 774 (776) 43 
M.L.J. 566, A.I.R. 1922 Mad. 390, 69 I.C. 407. 

235. Pre-emption suits : — ^The doctrine of lis pendens applies to a 
suit for pre-emption, and the vendee cannot defeat the pre-emptor’s 
right by transferring the property pending tire suit for pre-emption — 
Ram Shankar v. Nanik Prosad, 17 O.C. 150, 24 I.C. 32 ; Bhagivan v. 
Nanak Chand, 49 All. 516, A.I.R. 1927 All. 336 (337), 25 A.L.J. 479 ; 
Ghasiteij v. Govind, 30 All. 467 (469); Bhagirathi v. Rajkishore, 1930 
A.L.J. 766, A.I.R. 1930 All. 354 (355), 122 I.C. 887 ; Kubra. Bibi v. KJiu- 
daija, 20 O.C. 13, 38 I.C. 582 (584) ; Hazara v. Bube Khan, A.I.R. 1922 
Lah. 403 ; Fazal Karim v. Md. KaHm, A.I.R. 1942 Pesh. 43 (45) ; see 
also Krishnabai v. Madhukar, A.I.R. 1946 Nag. 367, I.L.R. 1946 Nag. 
758; Chanan Singh v. Waryam Singh, A.I.R. 1947 Lah. 175, 226 I.C. 
434. But when a sale has taken place to a stranger, the vendee’s acqui- 
sition by gift of a share in the village pending a co-sharer's suit for pre- 
emption defeats that co-sharers claim for pre-emption. The decisive 
date as regards the rights of the co-sharer to pre-empt is the date of the 
decree — Hans Nath v. Ragho Prasad, A.I.R. 1932 P.C. 57 (60), 54 All. 
189, 59 I. A. 138, 136 I.C. 402. See also Madho Singh v. Sikinner, A.I.R. 
1941 Lah. 433 (F.B.), 43 P.L.R. 581. 

Where pending a suit for pre-emption the vendee sold tlie property 
to one having an equal right to pre-empt as the plaintiff, tlie right of 
the plaintiff, was not affected by tlie sale — Ghasitey v. Govind, supra. 
But in a later Allahabad case, it has been held that in such a case, the 
proper procedure is to divide the property among die plaintiff (pre- 
emptor) and the vendee’s vendee — Bachan Singh v. Bijai, 48 All. 221, 
24 A.L.J. 130, A.LR. 1926 All. 180 (181), 90 I.C. 238. In this case, some 
of the pre-emptors dropped out in the course of the suit. The Lahore 
High Court, however, is of opinion that the doctrine of lis pendens 
does not affect the validity of a sale effected by the vendee during the 
pendency of a pre-emption suit to a person possessing a right of pre- 
emption equal to that of the pre-emptor ; nor can the property be 
divided equally between the pre-emptor and the vendee’s vendee — 
Mool Chand v. Ganga, 11 Lah. 258 (F.B.), 31 P.L.R. 342, A.I.R. 1930 
Lali. 356 (357). See Salamat v. Nvr Mahomed, A.I.R. 1934 Oudh 303, 
9 Luck. 475, 149 I.C. 258 ; Bishan Singh v. Khazun Singh, A.I.R. 1958 
S.C. 838 ; Nabir Canal v. Md. Ismail Gaijai, A.I.R. 1960 J. & K. 112. 

Tlie doctrine of Us pendens applies to a case where before die in- 
stitution of the suit for pre-emption an agreement to sell the property 
has been executed by the purchaser in favour of another prospective 
pre-emptor with an equal right of pre-emption and subsequent to the 
institution of the suit, in pursuance of the agreement a sale-deed has 
been executed and registered in the latter’s favour, after the expiry of 
the period of limitation for a suit to enforce his own pre-emptive right. 
The sale in favour of the latter cannot defeat the plaintiff’s suit — Md. 
Saddiq V. Ghasi Ram, A.I.R. 1946 Lah. 322 (F.B.), 48 P.L.R. 505. 

Wliere the purchaser in a sale sought to be pre-empted has re-trans- 
ferred the property to another person having a right _ of iire-emption 
either equal or superior to that of the plaintiff who sues to pre-empt 


38 
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Hie sale if tlie re-traiisfer has taken place before the institution of the 
suit the transferee can resist the suit on the strength of his own pre- 
emotive right, regardless altogether of the consideration whether the 
transfer in liis favour was made in recognition of his superior pre- 
emptive ri<^ht or could otlierwise be regarded as having been made in 
iecoanition° of such right. In such a case it would be immaterial whe- 
ther tlie transfer took the form of a sale, a gift or an exchange— Wcz/r 
AU V, Zahir Ahmad, A.I.R. 1949 E.P. 193 (F.B.), 51 P.L.R. 39. It is set- 
tled law that unless a tiansfer pendente lite can be held to be a transfer 
in recognition of a subsisting pre-emptive right, the rule of Its pendens 
applies '’and the transferee takes the property subject to the result of 
the suit during the pendency whereof it took place — ibid. 


If, pending the suit for pre-emption tlie vendee sells the property 
to a person having right of pre-emption superior to tliat of the plain- 
tiff, tlie docfa-ine of Us pendens will not apply, and the purchaser having 
a preferential right of pre-emption is entitled to retain the properly 
purchased by him — iMelik Singh v. Shicm Lai, 1929 A.L.J. 5S(, A.I.R. 
1929 All. 440 (442), 118 I.C. 43 ; BImg v.Ujagar, 32 P.L.R. 283, A.I.R. 
1931 Lah. 435. If, however, at the time of the original sale by the ven- 
dor to the vendee, the person having a preferential right of pre-emption 
did not come forward to assert his right within the period of limitation, 
and then after a suit for ]pre-emption was brought by another person, 
the vendee sold the property to the person having the preferential right, 
held dial die superior pre-emplor, having ivaived and lost his right, 
was not entitled to retain the property as against the inferior pre- 
emptor (plaintiff)— Asa Singh v. Nattbai, 19 A.L.J. 143, 61 I.C. 34 ; Rama 
Shankar v. Nanik, supra; Kamta Prasad v. Ram Jag, 36 All. 60 (62); 
Ktibra Bibi v. Kfnidaija, supra. 


Even die resale of the property by the I’endee to the vendor after 
the insdtution of the suit for pre-emption cannot defeat the plaintiff’s 
right of pre-emption — Kedar Nath v. Bankey Behary. 11 I.C. 645 (646) 
(All.) ; Raijai v. Irbhan, 3 I.C. 923, 5 N.L.R. 136 : Bhikhi Mai v. Debt 
Sahai, 47 AU. 923, A,I.R. 1926 All. 179 (180), 23 A.L.J. 615, 89 I.C. 219; 
Durga Prosad v. (^ngadin, 88 I.C. 202, A.I.R. 1925 All. 502; Kahar 
Smgh V. Jahangir, 47 All. 625, A.I.R. 1925 All. 487 (488), 88 I.C. 761. 


the plaintiff files a suit to enforce an agreement to reconvey 
and durag the pendency of the suit the defendant purchases the right, 
e and interest of the plaintiff under the agreement to reconvey in 
™ 'lecree against the plaintiff, the purchase is not 

7 ^^^®® 9 uently the plaintiff cannot continue the suit any 
turther— Jogesh Chandra v. Tarulata, 60 C.W.N. 1089. 

’ — Where a iperson purchases another 
suit aeain^f^r^i ^ sale during the pendency of a contribution 

ence to anv which a simple money decree witliout refer- 

doeWne of P^sed, the purchaser is not affected by the 

smt—Bhagwan v subject to the decree passed in the 

where on a nior^gfge Sort 

one was sold fhp eaT two properties jointly mortgaged, 

sold, the sale proceeds of which sufficed to satisfy the whole 
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debt, and a person who had Required before the sale a share in that 
proiDerty in execution of a simple money-decree against the mortgagor, 
sued for contribution from the otlier property and ultimately obtained 
a decree in his favour, and where that other property was sold away 
to another during the pendency of the conti'ibution suit, held tliat the 
doctrine of Us pendens applied, and that the purchaser could take that 
other property only subject to the right of contribution decreed against 
it — iBaldeo Sahai v. Baij Nath, 13 All. 371. 

236. “Pendency” : — The words “active prosecution” have been 
substituted by the word “pendency” ; consequently, the cases which 
turned upon the construction of the former expression are no longer of 
any importance. A right acquired before the commencement of a suit 
is not aft’ected by the rule of lis pendens even though the remedy for 
the enforcement of that right may be sought during the pendency of 
that suit— Bikala v. Sheikh Mi, A.I.R. 1950 Or. 210, I.L.R. 1950 
Cut. 486. 

237. When “pendency” of suit begins : — Under the Explanation 
newly added, the pendency of a suit or proceeding begins from the pre- 
sentation of the plaint or the institution of the proceedings. 

Where instead of rejecting the plaint on account of insufBciency of 
stamp the Gouit receives the deficit Court-fee and grants time to the 
plaintiff to make good the deficiency, the plaint must be deemed to have 
been presented when it was first received by the Court. Hence the 
principle of lis pendens will affect an attachment made after the date 
when the plaint was received by the Court — Shtvasankarappa v. Shiv- 
appa, A.I.R, 1943 Bom. 27, 44 Bom. L.R. 874. But if a plaint is present- 
ed with insufficient Court-fee, and is returned by the Court, and then 
the plaintiff re-presents it after paying the proper Court-fee, and then 
the plaint is registered as admitted on the later date, it is this later 
date which must be taken as the date of institution of the suit. A trans- 
fer of property, made between the date of original presentation and this 
later date is not affected by lis pendens as no suit was pending 
at that time — Mohendra v. Parameshtoar, 60 I.C. 439 (440) ; Go- 
vinda PQlai v. Aiyyappan Krishnan, A.I.R. 1957 Ker. 10, where 
the plaint was returned for presentation in proper court and trans- 
fer took place before such presentation. So, where a redemp- 
tion suit was filed in a wong Court before a final decree was pas- 
sed in the mortgage suit and the plaint was then presented in the 
proper Court when the final decree had aheady been passed, it could 
not be held to be ineffective on account of the institution of the subse- 
quent redemption suit — Mvstafai Begum v. Raghiiraf, A.I.R. 1937 All. 
108, I.L.R. 1937 All. 544, 169 I.C. 577. In case of a pauper suit, the 
active prosecution (i.e., the pendency of the suit) is deemed to com- 
mence as soon as the application for leave to sue in jorma pauperis is 
made to the Court. Therefore, where after such an application was 
made by the plaintiff, but before it was granted, the defendant mort- 
gaged part of the property in dispute, and die plaintiff’s suit was subse- 
quently, after contest, decreed, held that this section applied, and the 
mortgage could not be enforced against die plaintiff — Ambika Partap 
v. Dwarka Parshad, 30 All. 95 (102) ; Maddukiiri v. Yemica, A.I.R. 1936 
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Mad 833 71 M L.J. 301, 164 I.G. 1086. Similarly, where a son has filed 
an application for leave to sue in forma pauperis praying for partition 
of the ioint family property against his father, the rule of Us pendens 
would operate from the date of the application for leave and from that 
date the plaintilF must be deemed to have become separated from his 
father and a mortgage executed after the aforesaid application is not 
bindiiie on his share in the joint family property—P nth umadammal v. 
Guru mniappa, A.I.R. 1939 Mad. 275, 1939 M.W.N. 311, 184 I.C. 824; 
.see also Rama v. Venkatasubbaijya, A.I.R. 1937 Mad. 274, 46 M.L.W. 
309, 173 I.C. 347; Biinala Bala v. Sanat Kwnar, 65 C.W.N. 701. But 
where the application is dismissed no rights in respect of the property 
arise in his favour and hence sec. 52 does not apply~Mf. Sahaudra v. 
Radha BaUabhji, A.I.R. 1938 Nag. 30 (34, 35), 176 I.C. 67. 


Wliere the application for amendment of plaint was made after 
alienation, the order on it related back to the date ol the application— 
Nallakumara v. Pappayi Animal, A.I.R- 1945 Mad. 219, 1945 M.W.N. 
127. 


Tlie presentation in Court jf an award obtained by the plaintiff 
empowering Iiim to sell certain proiDcrty mortgaged to him in satisfac- 
tion of Ills debt was held equivalent to the presentation of a jilaint for 
the specific performance of the contract of mortgage ; the proceedings 
consequent thereon constituted a Us pendens during which a mere 
money-decree-holder could not, by bringing the property to sale, defeat 
the object of the plaintiff’s application to the Court — pranjiban v, Baju, 
4 Bom, 34. 


Under the old seetioii, the doctrine of Us pendens did not apply 
unless the suit was “ contentious and the Courts had to consider from 
what point of time the suit became contentious. Tlie present section 
lias omitted that ambiguous word, and therefore the decisions bearing 
on the construction of the word "contentious” need not be considered. 
It was held in some earlier cases that a suit became contentious only 
from the date when the summons was serv'ed on the defendant, and 
therefore Us pendens did not begin until such summons was served. 

V. Shibu, 1.5 Cal. 647 ; Parsotam v. Sanchilal, 21 All 
V. Annamalai, 12 Mad. 180; Krishm Kamini v. Dmamani, 
Cal 658. But the Privy Council overruled these decisions remarking 
lat it would be dangerous to hold that lis pendens did not begin until 
e summons was sensed on the opposite partv, especially in a country 
wiiere evasion of sendee is not a matter of any difficulty. Tlie doctrine 
ot (is pendens would apply even where the transfer took place before 
/P summons— Fffiyfls Husain v. Prag Norain, 29 All. 339, 345 

31 Bom. 393 ; Jogendra v. Fvlkumari, 
' I’ C/writey V. Gobind, 30 All. 467 (468). Tliis section 
Hd-e snit moment of tlie institution of a honti 

All 13? ATP collusive— Sho/iotd/flh v. Saimtillah, 52 

?xnris Explanation now lays down in 

plaint Tlie commences from the presentation of die 

“I “'‘r as it stood before the 

before tlie Priw P 9»cs wn of fact and was not allowed to be raised 
vy ouncil when it was not raised in the Courts below-— 
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Parameshtcari Din v. Ram Charan, 41 G.W.N. 1130 (P.C.). Where a 
transfer is executed on the date of the fihng of tire suit, the transfer is 
not hit by Us pendens unless the plaintiff succeeds in proving that the 
deed was executed earlier than the filing of the plaint — hladhan Philip 
V. Ithak, A.I.R. 1960 Ker. 98. 

238. How long does “pendency” of suit continue : — iTlie principle 
of Us pendens extends right up to the conclusion of tlie litigation includ- 
ing the appellate stages and the execution proceedings — Md. Hanrf v. 
Kiiairat Ali, A.I.R. 1941 Pat. 577 (580), 20 Pat. 346, 192 I.C, 451. See 
also Ghanshtjam v. Ragho, A.I.R. 1931 Pat. 64, 10 Pat. 234, 130 I.C. 257 ; 
Motichand v. British India Corporation, A.I.R. 1932 All. 210, 1932 A.L.J. 
54, 136 I.C. 78. Therefore, this section applies to h’ansfers made during 
the pendency of execution proceedings — Shivjiram v. Woman, 22 Bom. 
939; Tfiakur Prasad v. Gaya, 20 All. 349; Har Shankar v. Shew Go- 
vind, 26 Cal. 966 ; Abid Hussain v. Mtmno Bibi, 2 Luck. 496, 102 I.C. 
72, A.I.R. 1927 Oudh 261 (263) .- Wazir Husain v. Beni Madho, 7 
O.W.N. 676, A.I.R. 1930 Oudh 362 ; Aravamtidhu v. Abiramavalli, A.I.R. 
1934 Mad. 353, 66 M.L.J. 566, 150 I.C. 930. TIhs is now made clear by 
the Explanation which lays down that the jjendency of a suit continues 
until complete satisfaction of tlie decree has been obtained. The ruling 
in Bhaje Mahadev v. Gangabai, 37 Bom. 621, that the Us ends with the 
decree is no longer correct. See also Kulandaiveln v. Sowbhagyammal, 
A.I.R. 1945 Mad. 350, (1945) 1 M.L.J. 261. 

Tlie doctrine of Us pendens applies to a transfer made during the 
pendency of an appeal — Radhika v. Radhamoni, 7 Mad. 96 (98) ; Moti 
Chand V. British India Corporation, infra. 

So also, the doctrine of Us pendens applies io an assignment made 
after tlie passing of the decree and before the filing of the appeal — 
Govindappa v. Hanumanihappa, 38 Mad. 36 (39). In sudi a case, the 
suit is regarded as pending till die decision of the Appellate Court. Tlie 
decree of the Appellate Court is the “final decree ” in the case, and the 
proceedings in the Appellate Court must be treated as a continuation 
of the proceedings in the original Court. It is not open to a defeated 
suitor to file an appeal immediately, as he has to obtain copies of dec- 
ree and judgment, and he ought not to suffer for die delay imposed by 
law. Tliere is no reason why this delay should prejudice him in tiiis 
respect any more than the delays due to adjournment or stay of proceed- 
ings — Settappa v. Mudxia Goundan, 31 Mad. 268 (270) ; Dino iNafh v. 
Shama Bibi, 28 Cal. 23 (26, 27), 4 C.W.N. 740. 

In the case of a mortgage-suit, a decree under O. 34, r. 4, C. P. 
Code is, on the face of it, not a final decree but a decree nisi. Tlie suit 
does not terminate with the decree nisi but continues till die making of 
the order absolute (final decree) for sale. So, a purchase is to be consi- 
dered pendente Ute, if it is made between die date of a decree xxisi and 
the passing of an order absolute (final decree) for sale — Parsotam v. 
Chhedda, 29 All. 76 (80) ; Chunnilal v. Abdul AU, 23 All. 331 (334) ; 
DMraj v. Dinanath, 6 N.L.R. 140, 8 I.C. 288 (290) ; Lachiram v. Bhohi, 
82 I.C. 452, A.I.R. 1925 Nag. 132 (134); Motichand v. British India 
Corpn., A.I.R. 1932 All. 210, 136 I.C. 78. It has been further held diat 
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in a suit for sale on a mortgage, the proceedings for the purpose of Us 
vendeJ must be taken to continue tiU the property is ac^ally sold- 
Ramasami v. Gooinda, 31 M.L.J. 839, 38 I.C. 1 (4); Bepiti v, Priya- 
hrata 26 CWN. 36; Marina v. Chaganti, A.I.R. 1925 Mad. 1039, 87 
I.C. 114 ■ Unreported Calcutta Case (referred to in 23 All. 331 at p. 
335). The same principle applies in respect of maintenance suits in 
wliinh the decree declares the maintenance claim a charge on the pro- 
perties Abdul V. Seefhalakshmi, A.I.B.. 1931 Mad. 12f0, 130 I.C. 666. 

Tlie doctrine of Its pendens is applicable during proceedings to realise 
the mortgage-money after the decree for sale or after the sale Bhawant 
V. Mathura, 1 C.L.J. 1 ; Braja Nath v. Jogeswar, 9 C.L.J. 346, 1 I.C. 62 ; 
Svriiram v. Barhamdeo, 2 C.L.J. 288 ; Mahomed Tayab v. Hem Chandra, 
10 C.I.J. 590, 4 I.C. 731 ; Ghanshtjam Das v. Ragho, 10 Pat. 234, A.I.R. 
1931 Pat. 64 (67). The Us pendens continues till the final decree is made 
and the mortgagee or auction-purchaser, as tlie case may be, is placed in 
possession — Sami Nath v. Thalctir Prasad, A.I.R. 1927 All. 309 (310). 
But the doctrine of Us pendens does not apply to a proceeding under 
O. 34, r. 6, because it is not a proceeding in which' any right to immove- 
able property is directly or specifically in question, the decree passed 
in such proceeding being a mere money-decree — Badri Singh v. Hazari 
Singh, 7 O.W.N. 123, A.I.R. 1930 Oudli 93 (95). In a suit for fore- 
closure, the Us does not terminate with the passing of the preh'minar)' 
decree under 0. 34, r. 2, which is only a decree nisi and does not end 
the litigation; and tlierefore a transfer of the mortgaged property, 
made ^er the passing of the preliminary decree but before it is made 
final or before an application is made for the final decree, is, subject to 
the doctrine of Us pendens— parsotam v. Chheddalal, 29 All. 76 (80); 
PremsuJdi Das v. Peerkhan, 23 N.L.R. 86, A.I.R. 1926 Nag. 21 (22) ; 
Ram Charan v. Parrneshmr, 55 All. 235, A.I.R. 1933 All. 201 (202). 
Tlie law is now clearly stated in the Explanation which lays down that 
the ijendency of a suit continues until the suit has been disposed of by 
a final decree or order and complete satisfaction of the decree or order 
has been- obtained. See Moti Chand v. B. 1. Corporation, 1932 A.L.J. 
54, A.I.R. 1952 All. 210. 

Similarly, in a suit for account. Us pendens does not terminate with 
e passing of the decree for account, for die decree does not practically 
put an end to the suit— Gocool v. Administrator-General, 5 Cal 726. 

carecuting decree ; — ^It was held under the old section 
nf rel^ng upon the rule in this section must not be guilty 

of n cWf ^®§lgence, and that one element of 'active prosecution 
mianoe negligent intermission in its conti- 

diinncr nothing was done in a suit after the decree 

the date of ft, which elapsed between the date of the decree and 
ed could not which the decree was pass- 

transferee took tbp purchaser as a Us pendens, and the 

lien created by theS^^vrf^f decree-holders equitable 

other case also, where f I" 

no execution proceedines Passing of the decree 

after sold a portion of^tb judgment-debtor there- 

portion of the properly, it was held that it could not be 
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said that the purchase was made during the active prosecution of a 
suit or proceeding— Bho/e Mahadeo v. Gangabai, 37 Bom. 621, 21 I.C. 
54. So also, where there was a delay of two years in executing a dec- 
ree for specific performance, it was held that tliere was no active 
prosecution on the part of the decree-holder — Haralal v. Lala Prasad, 
A.I.R. 1931 Nag. 138 (140), 133 I.C. 395 ; Lakshman v. Rama Chandra, 
34 Bom. L.R. 117, A.I.R, 1932 Bom. 301. Under the present section, 
by reason of the omission of the words “active prosecution” the ques- 
tion of negligence has become immaterial ; and the Explanation extends 
time of Us pe7'idens up to tlie date of satisfaction of the decree. 

Transfer durmg claim suit : — jA suit under O. XXI, r. 63 being 
only a continuation of the claim proceedings, an alienation of property 
made during the continuation of the proceedings originated by the claim 
petition till the disposal of the claim suit, must be deemed an alienation 
pendente life, and the alienee takes his alienation subject to the result 
of tlie claim suit or appeal — Krishnappa Chettij v. Abdtd Khader, 38 
Mad. 535 (541), 26 M.L.J. 449, 25 I.C. 1 ; Khairulla v. Sett Dhanrup- 
mal, A.I.R. 1925 Nag. 82, 80 I.C. 90S ; Ma Ma v. Maung Nya-, A.I.R. 
1937 Rang. 473 ; Mt. Anundei v. Lala Ram, A.I.R. 1939 Oudh 178 (179), 
14 Luck. 543, 1939 O.W.N. 408. A proceeding under sec. 144, Code of 
Civil Procedure is a continuation of the suit in which the original 
decree (subsequently reserved) ■ was passed — Manikchand v. Gangadhar, 
A.I.R. 1961 Bom. 288. If on appeal from an order passed under Or. 
21, r. 90, the sale in execution of a mortgage decree is set aside but 
in the meantime the auction purchaser sells away the property, the sale 
is liit by Us pendens — Ramathal v. Nagarathinammal, (1967) 1 Mad. 
L.J. 260. The Us continues between the date of dismissal under Or. 
9 r. 2, C.P.C. and the date of its restoration — Krishnaji v. Anusaijabai, 
A.I.R. 1959 Bom. 475. 

“Or discharge” : — 'Tlie Explanation says that the pendency of a suit 
continues until satisfaction or discharge of the decree has been obtain- 
ed. The words “or discliarge” provide for the case of discharge of a 
decree by the relinquishment by the decree-holder of his decretal rights 
— (Report of the Select Committee (1929). 

When “pendency of suit” ends ; — When a suit is decreed, and a 
sale takes place in execution of the decree, the Us ends tliere, and does 
not continue up to the date of confifmation of sale, because the con- 
firmation relates back to the date of sale. Therefore, where a female 
brought a suit for maintenance subsequent to tlie sale, and pending 
the suit, the sale was confirmed, held that the sale was not pendente life 
and the purchaser look the property free from any charge of mainten- 
ance — -Lanka Gopalam v. Lenka Ratnamma, 28 M.L.J. 666, 26 I.C. 
353 (355). 

239. Revival of suit Where a suit dismissed for default is reviv- 
ed within a reasonable time, there is no suspension of Us pendens. By 
the immediate application for re-trial, the plaintiff will be considered 
constant and continuous, in the prosecution — Bishop of Winchester v. 
Paine, (1805) 11 Ves, 194 (200, 201). Tlie restoration of a suit relates 
back to the date of the application for restoration. Thus, a suit was 
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^.-.missed for default on 23rd April 1907 an appUcation 

for restoration was made on the 24th Apnl. On the 2Stii April 
defendant sold away a part of the property in dispute; the 
IppUcation for restoration was granted on 4th hlardi 1908. Held that 
the restoration n,nst be deemed to Uve relnt^ baA to Hk dale ol 
Ihe aopUoJtlon for restoration on tlie Mil. Apr. , so tlial Ihc sale on the 
25th April \vas affected by the rule of lis pendens—Ashulosh v. Amnia 
Ram, 50 I.C. 727 (Cal.). 

But tlie doctrine has no application in a case, where on the dismis- 
sal of tlie first suit, the plaintiff is compelled to bring a fresh suit ; and, 
therefore, a transfer made behvcen the date of dismissal and that of 
the institation of a new suit wll not be aifectcd by the rule of Us pen- 
dens — iHukum Chand on Res Judicaie, pp. 698, 699. 


240. Review Proceedings on a review are not regarded a.s a 
continuance of the original suit, the )udgment wherein it is sought to 
reverse. An application for review is a new and original proceeding 
which, to affect a stranger as a Us pendens, cannot he rcgiirded pending 
bdore service of notice. Prior to the commencement of proceedings on 
a review and the service of notice, if the decree-holder in the original 
suit transferred the property decreed to him, the purchaser would be 
unaffected by the doctrine of lis pendens — Hukum Chand on Res Judi- 
cata, pp. 701, 702. “It is deaf that when a sale of land is made between 
the date of final judgment affecting the land and the date when pro- 
ceeding in error is commenced to reverse that judgment, it is not sub- 
ject to a Us pendens, and the purcha!?er will get a good title by the 
purchase notwithstanding the circumstance that the judgment is after- 
wards reversed in the proceedings under the writ of error '*. — Pierce v, 
Stinde, 11 Moo. P.C. 364. 


240A, Suits in British Courts: — This section restricts the operation 
of die doctrine of Us pendens only to suits in India. Tlicrcforc, when a 
land situate in India is the subject of iirocecdings in a foreign Court, 
mortgage or sale thereof cannot be affected immediately by those pro- 
ceedings— Pafani V. Stihrahmanian, 19 Mad. 2-57. Tlie reason of the 
n application of the doctrine only to suits pending in 

Bntish Courts is obviously founded upon the fact that in foreign 
Courts not only the procedure but the remedy may be different and 
different considerations and laws — Cox v. A/j7fJic7?, 7 C.B. 


“Court of competent jurisdiction” : -See Explanation. 

f«ri^djc#/o;i over the property. Where the 
a xSim" outside the jurisdiction of the Court, it cannot pass 

an alienation made pendente Utc-^ 
121, I.L.R. (1937) Bom. 895. 

possession of land ’in thJ'^’ ® 

during the nendf>nf,^r f ^ granted a pnfni lease of the same 

against her husband’” ®9uity suit in the Supreme Court at Calcutta 
-as not l-- -sSidd vaUd as the land 

® (oiigmal) jurisdiction of the Supreme Court 
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—Bissanath v. RadJia Kristo, 11 W.R. 554. A decree of sale of land 
in the mofussil passed by the Supreme Court of Calcutta will not have 
any effect on the land and so cannot bind a purchaser pendente Ute — 
Anandamoyi v. Dhanendra, 16 W.R. (P.C.) 19, 14 M.I.A, 101. But if 
tlie propel is partly situated within die original jurisdiction of the 
High Court and partly outside its jurisdiction, the decree passed by the 
High Court on a mortgage suii in respect of the property (the suit hav- 
ing been instituted with the leave of the High Court under clause 12, 
Letters Patent) would attract the operation of Us pendens — Kiernander 
v. Benimadhab, 58 Ctd. 598, 134 I.C. 561, A.I.R. 1931 Cal. 763 (767). 

It has been held that a Registrar of Co-operative Societies under 
Rule 14 of the Co-operative Societies Act II of 1912 is a Court for the 
purpose of this section — ^ehyudha v. Co-operative Rural Society, A.I.R. 
1934 Mad, 40, 57 Mad. 426, 148 I.C. 1098. But is it a “Court of compe- 
tent jurisdicKon” ? 

Pendency of suit in wrong Court : — ^It was held under the old- sec- 
tion that the words "active prosecution” did include the prosecution of 
a suit in a wrong Court which from defect of jurisdiction was unable to 
entertain it. Therefore, the doertine of Us pendens applied where the 
transfer of property took jilace during the interval between the return 
of the plaint by the wrong Court and its re-presentation in the proper 
Court — Ma Than v. Mating Ba, 5 Rang. 101, A,I.R. 1927 Rang. 145 
(148), 101 I.C. 797; Tangor Majhi v. Jaladhar, 14 C.W.N. 322 (324), 5 
I.C. 691. But these decisions are no longer good law, because the words 
"active prosecution" have been omitted, and because the Explanation 
expressly lays doum that tlie pendency of a 'suit c’(»mmences from the 
date of presentation of the plaint in a Court of competent jurisdiction. 
TIius where a minor member of a joint Hindu family institutes a suit 
for partition against his father in a wong Court and the father executes 
a mortgage of the family property before the plaint is presented to the 
proper Court, the doctrine of Us pendens does not apply to the mort- 
gage — Nathu Singh v. Anandrao, A.I.R. 1940 Nag. 185 (186), 1940 N.L.J. 
20, 186 I.C. 688. 

On such terms as the Court may impose ; — Wlien a party to a suit 
was not prepared to furnish security to compensate the opposite party 
in case the latter was restrained from selling the immoveable property 

in dispute during the pendency of the suit and thus sustained loss, ad- 

interim injunction asked for by the former could not be granted — 
Kishan Lai v. Mool Chand, A.I.R. 1950 Aj. 29. 

242. Suit must not be collusive : — Tlie words "contentious suit or 
proceeding” have been replaced by the words "suit or proceeding which 
is not collusive.’’ Under the old section also, it was held that the word 
"contentious” was used in contra-distincHon to a friendly or collusive 
suit — 'JBhagirathi v. Raj Kishore, 1930 A.L.J. 766, A.I.R. 1930 All. 354 
(355), 122 I.C. 887 : Tinoodhan v. Trailokhya, 17 C.W.N. 413 ; Bharat 
Ramanuj v. Srinath, 49 Cal. 220 (226) ; Tangor Majhi v. Jaladhar, 14 
CjW.N. 322 (325), 5 I.C. 691. Wiere in a previous suit by A to set 

aside a sale made by him to B as void the plea of B that the sale and 

mortgage were good was upheld, a purchaser from B pending the suit 


. 39 
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was however allowed to plead that the mortgage was invalid for want 
of consideration on the ground that no contest was made by his vendor 
in the previous suit as to the validity of the mortgage— Mon/eshtwira 
V Vawdeca, 41 Mad. 458 (F.B.). Where a plaintiff in a suit abandons 
Ins claim the result of the suit will not operate ^s Us pendent against 
any purchaser pendente Ute of the suit property— Amidmonol v. CheJl- 
akufii, A.I.R. 1963 Mad. 300. 

For the application of this section the proceedings should not he 
collusive and the ri^it to immoveable property must be directly and 
specifically in question in the suit. Therefore, when an appeal from a 
decree in a partition suit is collusive, sec. 52 does not apply— Rem 
Narain v. Nawab Safjad AIj\ A.I.R. 1946 Oudh 99, 21 Luck 185. Hie 
mere fact that a suit results in a consent decree does not however ren- 
der the suit a collusive one so as to bar the application of the doctrine 
of lis pendens — Modhohl v. Gkijrabi, A.I.R. 1951 Nag. 194, I.L,R. 1951 
Nag. 241. 

A collusive suit is no real suit at all but a mere pretence — Ahmed- 
hhoij V. Vulleebhotj, 6 Bom. 703; Chenvirappa v. Puttappa, 11 Bom. 
7CS. A collusive suit is a suit in which there is no real contest between 
llie parties—ffl/mrat TLamanuj v. Srinath, 49 Cal. 220 (226). Tlie rule of 
lis pendens does not apply to a collusive suit or a suit in which the 
decree is obtained by fraud or collusion — Tan^or Majhi v. Jaladhar, 14 
G.W.N. 322 (325), 5 I.C. 961 ; Nagubai v. B. Shamo Rao, A.I.R. 1956 
S.C. 593. If the proceeding is tainted with fraud or collusion the doc- 
Uine of lis pendens does not apply. A collusive proceeding whether in 
the Court of first instance or in a Court of appeal is not a real proceed- 
ing but a mere pretence, and a decision arrived at in such a proceeding 
:s binding only on the parties and their privdes but not on others (trans- 
ierc^sj—NiizImUtd-dowla v. Dilband Begum, 16 O.C. 225, 21 I.C. 570 
(o7i); Tiinaor Majhi v. Jaladhar, 14 C.W.N. 322 f325), 5 I.C. 691; 
Pcriamuiiignppa v. Mankka, 49 M.L.J. 68 , A.I.R 1926 Mad. 50. 87 I.C. 
^1^.’ ^/**^®*^ Haran, A.I.R. 1936 Cal. 590. '^There is a fundamental 
(iislinclion between a proceeding which is collusive and .one which 
is fraudulent— NflgHhffji v. B. Shama Rao, A.I.R. 1956 S.C. 593, 


. A friendly suit stands on the same footing as a collusive suit, and 
le lule of Us pendens does not apply to a friendly suit, in which tliere 
parties bring the suit only to obtain the decree of’ 
. uourt tit Justice declaring their rights as to wliich they are themselves 
in pertec. agreement— /ogen dm v. Fulkiimari, 27 Cal. 77 (92) ; Kathir 
^ 450 (451). As to whetlier the doctrine of Iis 

*^44 injm^~^ suits, partition suits, etc., see Note 


decrelr^n exiwessly provides for all cases of 

a mortffavp ^ immoveable propeity whether they involve 

^0[cbhagtjammal^AlR%i^}^^T''o^ possession-tKtifandaioelw v. 
mmai, A.i.R. 1945 Mad. 350 (1945) 1 M.L.J. 261. 

in the suit^vvhpiW immaterial how the decree is obtained 

rung, ihe Court cannot sit in judgment on the previous 
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decree. The principle of lis pendens applies tliougli the right claimed 
in tlie suit was not the right given bj'' the decree — Hiranya v. Gouri' 
A.I.B. 1943 Cal. 227, 76 C.L.J. 191. 

£x-parte decree : — Tlie prohibition in this section is only against a 
suit which is collusive : there is nothing to prevent the docti-ine of Us 
pendens from applying to a suit which is decreed ex-paife, o\ving to 
non-appearance of tlie defendant — KrisJinappa v. SlUvappa, 31 Bom. 
393 ; Bi'oj.o Kishore v. Micijon, 11 C.W.N. 1138. Tlie inle of lis pen>- 
ens applies to a suit in which an ex~parte decree is jJassed, which is not 
fraudulent or collusive — Ram Bharose v. Rampal, 42 All. 319; Bhagi- 
rathi v. Ro] Kishore, 1930 A.L.J. 766, A.I.R. 1930 All. 354 (355), 122 
LC. 887. 

Compromise decree : — Tlifs section applies to a compromise decree 
and such a decree cannot, by reason of its very nature, be expected in- 
variabljf to reflect the precise reh'ef claimed — Gouri Diitf v. Siihir Molv- 
ammad, A.I.R. 1948 P.C. 147, 75 I.A. 175, 52 C.W.N. 840. Where in a 
suit on an agi*eement seeking specific perfoimance and alternatively a 
charge on tlie property in question, a compromise decree providing m 
substance for die relief of diarge is passed, the deci'ee comes within the 
e.xpression mentioned above, and the fact the plaintiff by die terms of 
the compromise relinquished their rights under the agreement could not 
lead to a different conclusion — ibid. But if the final decision in die pend- 
ing suit is brought about by fraud and collusion, it caqnot affect the 
rights of the transferee pendente life — Nathu v. Ramchand. A.I.R. 1946 
Bom. 462, 48 Bom. L.R. 301 ; Lakshmi Gnanapahiam v. Thynes Nadar, 
A.I.R. 1955 Trav-Co. 3. 

A suit originally contentious (Le., non-collusive) does not cease to be 
so, merely because it is subsequently compromised by die parties. Tliis 
section should be construed as applying to a suit originally contested 
but subsequently compromised, provided that such compromise is not 
tainted by fraud or collusion — Annamalai v. MaJaynndi, 29 Mad. 426 
(F.B.) (overruling Vtjthinadayan v. Subrahmanyan, 12 Mad. 439) ; Bhagi- 
rathi v. Raj Kishore, 1930 A.L.J. 766, A^I.R. 1930 All. 354 (355), 122 I.C. 
887 ; Ramdtdari v. Upendra, 4 Pat. 619, 90 I.C. 251, A.I.R. 1925 Pat. 
462 ; Mati Lai v. Frea Lai, 13 C.W.N. 226 (232) ; Bharat Ramanuj Das 
V. Srinath Chandra, 49 Cal. 220 (227), 25 C.W.N. 806 ; Paroati v. Go- 
tnnda, 45 M.L.J. 682, A.I.R. 1924 Mad. 359 ; Periamuriigapa 
V. Manicka, 49 M.L.J. 68, 87 I.C. 213, A.I.R. 1926 Mad. 50; Sarat 
Narain v. Badri, 4 O.W.N. 1275, 107 I.C. 556, A.I.R. 1928 Oudh 146 
(148) ; Dhiraf v. Dinanaih, 6 N.L.R. 140, 8 I.C. 288 (289) ; London v. 
Morris, (1832) 2 L.J. Ch. 35 ; Windham v. Windham, (1667) 2'Eq. Cas. 
Abr. 280; Norris v. Ite, (1894) 152 111. 190; Mclliorath v. Hollander, 
(1880) 73 Missouri 105; Partridge v. Shepherd, (1886) 12 Pacific 480; 
Turner v. Babb, (1875) 60 Missouri 342 ; Chhotahhai v. Dadabhai, A.I.R. 
1935 Bom. 54. 155 I.C. 715 ; Ssishnaji v. Motilal, A.I.R. 1929 Bom. 337, 
31 Bom. L.R.’ 476 ; Shyam Lai v. Sohan Lai, A.I.R. 1928 All 3 (7), 50 
All. 290, 106 I.C. 2.55; Paroati v. Govindara}a, A.I.R. 1924 Mad. 359 
(360), 45 M.L.J. 682, 76 I.C. 896. The fact that a sum of money was 
paid by one party to induce the other party to agree to a compromise 
decree does not make the doctrine of lis pendens inapplicable Ramdulari 
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V Uvendra 4 Pat 619, A.LR. 1925 Pat. 462, 90 I.C. 251. As to the 

Tlie mere fact tliat a suit terminated by a consent decree does not 
take tlie suit out of the operation of the doctrine of Us pendens- 
Tinoodban v. Traitokhya, 17 C.W.N. 413; Ram Dulari v. Upendra, 
supra ■ Juthan v. Varasnath^ A-I.R. 1934 Pat. 270, 151 I.C. 70. Simply 
because the defendant admitted the plaintiff s claim, it would not render 
the suit non-contentious— C/mrbhoyfl v. Deodatta, A.I.R. 1937 Nag. 400, 
172 I. C. 389. 


When a compromise is entered into by a party to the suit with 
fire opposite party subsequent to the transfer of .his interest in favour of 
a stranger with a view to defraud the latter, that compromise wiU not 
affect the interest of the transferee- and the decree passed' on Such a com- 
promise will not affect that transferee, that is to say, the principle of 
Us pendens vi^l not apply to such a case — Yenkitesioam v. Mahomed 
Ali, A.I.R. 1952 Tr.-Coch. 309- Vniere properties are brought to sale 
by both parties in pursuance of the same compromise decree, the prin- 
ciple of lis pendens cannot be applied to the earlier sale — Chakravarti v. 
Gangadara, A.I.R. 1953 Mad. 692, (loss') 1 M.L.J. 343. 


243. Immoveable pronerty : —Section 52, although in general terms, 
limits its own operation. For its application the suit must be one in which 
the rights to immoveable property are in issue, the order must be an order 
relating to the rights to such property and the transaction which tvill give 
place or be made subject to the order of the Court, must be one derogatory 
from other party’s rights to the property in suit. A Court cannot create 
proprietary rights in a party on grounds distinct from the property itself. 
That is to say, section 52 only applies to rights of the other “party” in- 
volved in or arising out of the property which is the subject-matter of the 
suit—RamdAone v. Kedarnath, A.I.R. 1938 Cal. 1 (5), 64 C.L.J. 406, 173 
I-C. 828, See also Maharaja Bahadur v. Abdul Rahim. 62 I.C. 900 (Pat.) ; 
Wi^'am V. Buckley, (1894) 3 Ch. 483. Where the property is moveable, 
sufficient protection will be afforded by O. XXXTX, r. 1, and O. XX, 
r. 20 of the Civil Procedure Code, 1908. 


, the princ/pfe of this section applies to moveables also. “The fact 
T, P. Act relates only to immoveable property 
nKnr-f I blind to the consideration that the legal 

aTcn ™ it might appropriately be applied to moveables 

have hari the alienee of the moveables is proved to 

—Talari litigation at the time of the alienation” 

MaCai hS 1 L.W. 587, 25 I.C. 133. But in 

shins felt dm? I' 900 (901) (Pat.), their Lord- 

propertv such principle of lis pendens applied to moveable 

air 193A Cal - 570 °^^ ' Maharaj Bahadur Singh v. Nari Mollani, 

mh Gam ut A P Cal. 1117, 165 LC. 17, the Calcutta 

apply to a suit tn » doctrine of lis pendens does not 

of any right to imm ^ money in which no question 

ofr a suit for rant i„ 

speciSc immovraS. ‘ ® ^ ta|arded as a claim to cbatge 

P cue immoveable property, and if during the pendency of such suit the 
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tenant transfers the holding, the doctrine of Us pendens does not apply ; 
and the same view has been expressed in Josna Bank v. Asian Bank, A.I R. 
1962 Ker. 309. 

This section applies where immoveable properly is transferred pend- 
ing a suit. If a preliminary decree for sale of a mortgaged property is sold 
by the mortgagee after the passing of the decree, the doctrine of lis 
pjndens applies, because, although a decree is not by itself immoveable 
properly, still the decree for sale of immoveable property represents all 
the interest which the mortgagee has in the property, and this transfer 
of the decree carries with it a transfer of that interest in immoveable 
property, which after the transfer obviously does not remain in the mort- 
gagee but passes with the decree to the assignee — Chunni Lai v, Abdul 
Ali, 23 All. 331 (335). 

Standing timber : — ^This section applies to immoveable property. 
Standing timber is not immoveable property as defined in sec. 3 ante. 
The scope of sec. 52 cannot be enlarged by introduction into it in an 
indirect manner the definition of “immovable property” in the General 
Clauses Act — Thangal v. Kutti, A.I.R. 1952 Mad. 59. See Notes 17 and 
18 ante. Where A obtains a decree against B’s vendor for an injunction 
restraining the vendor from interfering with A’s right to drain off water 
through the land of B’s vendor and B purchases the properly after the 
passing of the decree the only course for A is to execute the decree against 
B and not to file a separate suit, because the suit of A is governed by 
this section, easement being an interest in immovable property — Addanki 
Ramanamma v. Ramavampa Anthamma, A.I.R. 1955 Andhra 199. 

244. Right to property must be directly and specifically in question : — 
For the doctrine of Us pendens to affect an alienation, it is essenual that 
the property transferred must be directly and specifically involved in the 
suit during the prosecution of which it was transferred. The question 
involved in the suit must directly affect an interest in the immoveable 
property and not merely money secured on it. Thus, where a suit is on a 
promissory note, the claim is limited to a money demand, and at least 
only a money-decree can be passed against the defendant ; and the fact 
that the money-decree may be satisfied out of his property does not make 
the property directly and specifically in issue in the suit — Maimg Ta Pan 
V. Maung Po Thaw, 3 Bur. L.T. 115, 5 I.C. 1208 (1209). So also, where in 
a suit for the recovery of the sums claimed to be due on a mortgage, only 
a money-decree not constituting any debt against the mortgaged estate 
was passed, held that so long as this decree remained unreversed the suit 
could not be regarded as one in which a right to immoveable property was 
directly and specifically in question within the meaning of this section — 
Chatterput v. Maharaj Bahadur, 32 Cal. 198 (212, 217) (P.C.). A proceed- 
ing under O. 34, r. 6 is not a proceeding in which a right to immoveable 
property is directly or specifically in question, because the decree which 
is passed in such proceeding is a mere money-decree — Badri v. Hazari, 7 
O.W.N. 123, A.I.R. 1930 Oudh 93 (95). 

The essence of the doctrine of lis pendens is that the property in 
question should form the subject-matter of dispute. Where the property 
is never the subject of a contest, nor is the charge on it, and the only 
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about a sum of money, the doctrine of lis pendens does not 
auclv— Bfldn’cfus v. Raja Pratapgar. A.LR. 1940 Nag. 8 (13), 1939 N.L.J. 
525 188 IC 23 ; Abdul Caffar v. Ishuaq Ah, A.I.R. 1943 Oudh 354 (F.B.), 
(1943) O.W.N. 261 ; Kedarnath Lai v. Sheonaram Ram, A.I.R. 1957 Pat. 
408. Consequently, where by agreement the debtor and the creditor 
referred the question of the liability of the debtor under certain promis- 
sory notes to arbitration and the arbitrator passed an award declaring the 
amount of the debtor's liability and charging the same upon the property 
of the debtor, and decree in terms of the award was passed by the Court 
on the application of the debtor, no right to immovable property was 
directly and specifically in question, nor any question of charge arose 
before the arbitrator made his award or thereafter, and tliej-cfore this 
section had no application in such a case, and a transfer of the property 
charged after the passing of the decree would not be hit by this section— 
ibid. Moreover proceedings involving a charge on immovable property 
does not imply that a right to immovable property is directly or specifically 
in question— fWrf. But see Govindan Sankoran v. Sankaran Achuilm, 
A.I.R. 1955 Trav.-Cochin 234, where it has been held that the principle 
of lis pendens applies not only to a case where the plaintiff seeks to enforce 
a pre-existing charge but also to a case in which the plaintiff ask.; 
for the grant of a charge and that in the latter case the transferee pondcnle 
lite takes a transfer from the defendant subject to the rights granted by 
and enforceable under the decree. See also Nagnbai v. B. Shama Rao, A.LR. 
1956 S. C. 593. In cases where there is no plaint, the properly must b; 
the subject-matter of the relief sought in the application which starts the 
contest, e.g., application for probate, administration, etc . — Badridas v. 
Raja Pratapgar, supra- The mere fact that the defendant does not appear 
does not destroy the lis, because the fact of suing itself indicates a con- 
test — Ibid. The right to a property cannot be said to be ‘directly and 
specifically in question after its attachment in execution of a money-decree, 
particularly where the attachment remains undisputed by' a judgment- 
debtor or any other person — Lankmvm v. Sundaragopala, A.LR. 1941 Mad. 
208, (1940) 2 M.L.J. 1038, 1941 M.W.N. 66. See also Saroop Singh v. m 
Smgh, A.I.R. 1929 All. 846, 122 I.C. 679; Mahadeo Saran v. Thakitr 
Pershad, 14 C.W.N. 677, 11 C.L.J. 528, 6 I.C. 40. Where attachment 
of the joint family property in execution of a money decree obtained 
against the father alone was effected when the father and the sons were 
joint and a partition between them took place after the dale of attach- 
ment: held that the proceeding for execution of the money decree was 
no a proceeding in which any right to the immovable property of the 
lamiiy was directly and specifically involved. Therefore s. 52 had no 
ppheauon to the partition— v. Bhimrao, A.I.R. 1950 Bom- 278, 
i.tr.K. 15»50 Bom. 114. 

^ dcceascd person is under administration by the 
^ residuary legatee or heir buys subject to any 
due^ f of deceased’s estate in 

198 01 S 1 — Chatterput v. Maharaj Bahadur, 32 Cal. 

the trn«;tPPc during the pendency of a suit brought against 

of the Sn^t? ^¥^‘;0“st»-uction of the trust-deed, for the ascertainment 

tfons as m thm-eunder and for direc- 

tions as to the administration of the trust, one of the beneficiaries alienates 
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the property covered by the trust, the alienee takes the property subject 
to the orders and directions that may be given by the Couvt—Puran 
Chaizd V. Monmotho, 55 Cal. 532 (P.C.), 32 C.W.N. 629 (633), 108 I.C. 
342, A.I.R. 1928 P.C. 38. Where a creditor of the deceased brought a suit 
against the heirs of the deceased for recovery of the sum due to him and, 
if necessary, for administration of the estate and the appointment of a 
receiver, held that as there was no specific property mentioned in the 
plaint, the suit was not one in which a right to immoveable property was 
directly and specifically in question merely because the plaintiff .included 
in his plaint a general prayer that if necessary the estate should be adminis- 
tered by and under the directions of the Court — Bepin Krishna v. Byom- 
kesh, 51 Cal. 1033 (1042), A.I.R. 1925 Cal. 395, 84 I.C. 880. 

Suit for rent: — A suit for rent is not a suit in which any right to 
immoveable property is directly and specifically in question. It is primari- 
ly a suit for money, and althou^ rent is a first charge on the property, 
no charge is created in any event before decree. The suit by itself can 
hardly be regarded as a claim to charge specific property — Syed Jctynal 
Abedin v. Hyder AH, 55 Cal. 701, 32 C.W.N. 268 (271, 272), A.I.R. 1928 
Cal. 441 ; Maharaj Bahadur Singh v. Nari Mollani, A.I.R. 1936 Cal. 279, 
40 C.W.N. 683, 63 Cal. 1117, 165 I.C. 17 ; Nrisingha v. Nil Raton, A.I.R. 
1951 Cal. 221, 54 C.W.N. 683 ; Dirpal v. Karamchand, A.I.R. 1952 Pat. 9 ; 
Giridhan v. Abdul, A.I.R. 1951 Or. 41, I.L.R. 1950 Cut. 195 ; Sheolal v. 
Balkrishna, A.I.R. 1949 Nag. 114 ; I.L.R. 1948 Nag. 537. Therefore an 
involuntary sale effected during the pendency of execution of a rent decree 
is not affected by the doctrine of Us pendens — ibid. The rights referred 
to in this section are rights such as arise with regard to sale, specific 
performance, lease and so on ; a mere claim for rent is not a ‘right to im- 
moveable properly’ within the meaning of this section — Dhirindra v. 
Charushashi, A.I.R. 1926 Cal. 191, 90 I.C. 431. If in a suit to recover 
a simple money debt a charge over the immovable property of the debtor 
is created by the decree sec. 52 is not attracted as no right in immovable 
property was involved in the suit — Raichand Gulabchand v. Dattatraya 
Sankar Mote, A.I.R. 1964 Bom. 1. 

A suit for specific performance of a contract for sale or lease of im- 
moveable property is a suit in which the immoveable property is directly 
and specifically involved within the meaning of this section, and the pur- 
chaser pendente lite is bound by the result of the suit — Moti Lai v. Preo 
Lai, 13 C.W.N. 226 (232) ; jahea’ Lai v. Bhupendra, 49 Cal. 495 (499) ; 
Vedachari v. Narasimha, 45 M.L.J. 825, A.I.R. 1924 Mad. 307, 76 I.C, 793 ; 
Hadley v. London Bank, (1865) 3 DeG. J. & S. 63 ; Bhaskar v. Shankar, 
26 Bom. L.R. 518, A.I.R. 1924 Bom. 467, 80 I.C. 453 ; Pancham v. Kandhai, 
A.I.R. 1934 All. 713, 148 I.C. 653 ; Khaja Bi v. Mohammad Hussain, A I.R. 
1964 Mys. 269 (F.B.) Sec. 47, Registration Act can only be read together 
with sec. 54, T. P. Act on ‘the basis that the transfer by a registered in- 
strument under sec. 54 once effected relates back to the date of execution 
or other conventional date. Consequently a deed of sale executed before 
the institution of the suit for specific performance of a prior contract for 
sale of the same property but registered thereafter cannot be held to be 
executed pendente lite — Sadei Sahu v. Chandramani, A.I.R. 1948 Pat. 60, 
13 Cut. L.T. 21, If during the pendency of a suit for the specific perfor- 
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mance of a contract to sell instituted by a subsequent contractee without 
W.eading the prior contractee the property m suit ,s sold to the prior 
cSmctee the sL is not hit by Us pendens-MiomiM v. Bhmijahl, 1962 

M.PX.J. 142. 

A suit for declaration of charge upon specific immoveable property 
does come within the purview of this section. A charge may not create 
an interest in immovable property, but all that is necessary for bringing a 
case within the scope of sec. 52 is that a right in immovable property must 
be directly or specifically in question— Sudlmmoijee v. Jessore Loan Co. 
Ltd., A.I.R. 1945 Cal. 322, 49 C.W.N. 68 ; Nagubai v. Sliama Rao, A.I.R. 

1956, s’.C. 593. 

Maintenance-suit:— Ordinaniy a suit by a Hindu wife for mainten- 
ance against her husband is a personal suit, and any purchaser of the family- 
property during the pendency of the suit is not affected by the rule of Its 
pendens — Gangubai v‘ Pegubai, A.LR. 1939 Bom. 403, 41 Bom. L.R. 815, 
185 I.C. 81. Where a Hindu widow brought a suit for maintenance against 
her step-son merely enumerating in the plaint the immoveable properties 
of her husband in the hands of her step-son, but not charging any specific 
property with the maintenance, held that the plaintiff enumerated the 
properties merely to enable the Court to determine what amount of main- 
tenance might fairly be given and there was not any right to immoveable 
property directly and specifically in question. Therefore, a mortgage of 
the properties by the defendant during the pendency of the suit was not 
affected by the doctrine of Us pendens under this section — Manika v. 
Ellappa, 19 Mad. 271 (272, 273). But where in a suit for maintenance, the 
widow claims that her maintenance should be made a charge on the pro- 
perty, this section applies and an alienation of the property made during 
the pendency of such a suit is affected by the rule of Us pendens — Dose 
Thimanna v. Krishna, 29 Mad. 508 (510) ; Venkatrama v. Rangiah, 46 
M.L.J. 258, A.LR. 1924 Mad. 449 (450), 77 I.C. 504 ; Mahesh v. Miindar, 
infra. See also, Shidlingappa v. Sankappa, A.I.R. 1946 Bom. 207, I.LR. 
1945 Bom. 885 ; Ramchandra v. Kamalabai, A.I.R. 1944 Bom. 191, I.L.R. 
1949 Bom. 274; Nagubai v. B. Shama Rao, A.I.R. 1956 S.C. 593 ; Singa- 
maneni Ramappa v. Amilineni Paddakka, (1968), 1 An L.T. 242. This is so 
even if the sale is for discharge of the husband's debts or the debts of the 
joint family or in favour of the holder of a pre-existing mortgage - 
(^ngubai v. Pagubai, supra. See also Seetharamanufacharyitlu v. Ven- 
katasubbamma, 54 Mad. 132, A.LR, 1930 Mad. 824, 59 M.L.J. 485 ; Soma- 
iMMcfarani V. Uimuma/oi, 43 Mad. 800 ; v. Ramendra, 51 C.LJ. 

> ■ . - 1930 Cal. 539. Where a decree is passed specially creating a 

specific immovable property and the decree is not merely a 
K t j ecree but an executable one, a transferee of the property 
tK ^ ^ satisfied, is bound by the decree, irrespective of 

^ notice of the charge created by the decree — Mahesh 
I A.I.R. 1951 All. 141 (F.B.), 1951 A.L.}. 39. See also 

m]' supra and Tirthabasi v. Trinayani, A.I.R. 1951 

. 6 , Madan Mohon v. Hari Anandilal, A.I.R. 1959 Bom. 269. Where 

nrnrpl*^^ TOcre y a declaratory one and does not admit of execution 
anv taken, the Us ends with the passing of the decree and 

y transfer made by the judgment-debtor after the date of the decree 
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will not be affected by the doctrine of Us pendens. But in a maintenance 
suit the decree does not terminate the litigation, and the Us continues 
even after the decree, and the transfer of the property executed by the 
judgment-debtor after the decree in the suit is affected by Its pendens — 
Shidlingappa v. Sankappa, supra. 

When a suit is, filed for maintenance with a prayer that it be charged 
on specified properties it is a suit in which right to immovable property is 
directly in question and the Us commences on the date of the plaint and 
not on the date of the decree creating the charge. Hence the purchaser 
of the suit properties during the pendency of the suit for maintenance 
but before tne decree takes them subject to the result of the suit for 
maintenance— Wngi/hfli v. B. Shama Rao, A.I.R, 1956 S.C. 593 ; Krishnaji v. 
Amisayabi, A.I.R. 1959 Bom. 475. 

When a private award creates a charge for maintenance, the presen- 
tation of the application to file the award is a plaint for creating a charge 
over the suit properties. The Us commences with the application to take 
a decree in terms of the award and it will continue till the final satisfac- 
tion of the maintenance decree or till its satisfaction becomes unobtain- 
able by reason of the bar of limitation — Shidlingappa v. Sankappa, supra. 

The case is however different when a wife brings a suit for mainten- 
ance against the husband. The husband's liability to maintain the wife is 
a personal and absolute obligation independent of any property ; and when 
a wife brings a suit against the husband for maintenance and asks for a 
charge on the property belonging to him, she does not ask for any right 
directly and specifically in respect of the property. Of course, in order to 
get maintenance properly paid she is entitled to ask for a charge, and the 
Court in decreeing maintenance gives her a charge on the property. Bur 
the mere fact that she mentions in the plaint all the property belonging 
to her husband would not make the property the subject-matter of the 
suit. Consequently, a transfer of the property by the husband pending 
the suit is not ’affected by sec. 52 — Rattamma v. Seshachalam, 52 M.L.j. 
520, A.I.R. 1927 Mad. 502, 101 LC. 806. See also Official Receiver v. 
Subbamma, A.I.R. 1927 Mad. 403 (404), 99 I.C. 564. If the wife’s suit 
is decreed, and the decree gives her a charge on the property, it cannot be 
said that the charge is given to her from the date of suit. The charge 
takes effect from the date of the decree. Therefore, a transfer of property 
by the husband before the decree is not affected by the rule of Us pendens 
— Rattamma v. Seshachalam, supra. But the case would be different if 
the plaint claims a charge on specific immoveable property of her husband 
and the decree also grants such prayer and charges such immoveable 
property. In such a case the decree creating a specific charge over specific 
items of property mentioned in the plaint operates to give her a charge as 
from the date of the plaint and not as from the date of the decree. A 
simple money-creditor or her deceased husband has no priority over such 
a charge granted by the maintenance decree, and a purchaser in a sale held 
in execution of a simple money-decree obtained by the creditor during the 
pendency of such maintenance suit, is not entitled to priority over a person 
who purchases such property in execution of the maintenance decree 
Seetharamanujacharyulu v. Venkatgsubbamma, 54 Mad. 132, 59 M.L.J. 


40 
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485 A I-R- 1930 Mad. 824 (831, 832), 127 I.C. 809, distinguishing (and also 
dissenting from) Rattamma v. Seshachalam, supra. 

Where a lady who claims maintenance prays that a charge may be 
declared, not on all the properties, but on a sufficient portion of the pro- 
perties all the properties are involved in the Us, so far as her prayer is 
concerned ; a reference in the written statement to the undoubted power 
of the Court to restrict the charge to a reasonable portion of the property 
should not itself be made the reason for excluding the operation of the 
doctrine of Us pendens— Bommadevara v. Subba Rao, A.I.R. 1936 Mad, 
84, 116 I.C. 421 ; see also Ramaswami v. Trichinopoly C. C. Bank, A.I.R. 
1935 Mad. 867, 69 M.L.J. 447, 158 LC. 778. 

Sm't for dower:— Where, a Mahomedan widow brought a suit for 
dower against the heir of her deceased husband and for possession of her 
husband’s property in the hands of the heir, the rule of Us pendens applied 
if there was an alienation during the pendency of the suit, even though 
the decree was not for possession but was passed for an account declaring 
the liability of the defendant to pay the amount decreed out of the assets 
coming into his hands - — Bazayet Hossein v. Dooli Chond, 4 Cal. 402 (409) 
(P.C.). The doctrine of Us pendens is also applicable to a suit in which 
the widow merely claims the dower, although it contains neither any 
prayer for possession of the property nor anj' prayer that aity specific items 
should be charged with the dower, if the decree passed in the suit is such 
that it can only be executed against the property of the husband in the 
possession of the husband’s heirs — Yasin Khan v. Yar Khan, 19 All. 504 
(505). But the Oudh Chief Court is of opinion that a Mahomedan woman 
claiming dower debt cannot claim a charge on any specific portion 
of her husband’s property; her claim is a mere money claim, although 
the decree may be executed against her husband’s property ; consequently 
a husband transferring a portion of his property during a suit brought 
by his wife for dower is not affected by this section, especially if the 
remaining property is not insufficient to satisfy the dower claim — Abdul 
Rahman v. Inayati, 7 O.W.N. 1181, 130 I.C. 131, A.I.R. 1931 Oudh 63 (65), 
dissenting from 19 All, 504, and following Bhola Nath v. Maqbuhtnnissa, 
26 All. 28 (in which 19 All. 504 was doubted). 


Adnimistration-suit : — Speaking generally, the doctrine of Us pendens 
does not apply to administration-suits, because in such a suit though 
the property may be said to be directly in question, it cannot be said to 
e specifically in question. But if in such a suit a particular portion of 
the estate is sou^t to be affected in a particular way, the doctrine would 
app,y--A. L A R. Chetty Firm v. Mg. Tkwe, 1 Bur.L.J. 133, A.I.R. 1923 
ang. (70), 74 I.C. 54. An administration-suit brought by a creditor 
deceased against the administrator for the adminis- 
ion o he esta.te of the deceased by or under the directions of the 
^ which any property is directly or specifically in 

hv thp a sale of a property of the deceased made 

ol Us pending the suit cannot be set aside on the ground 

reallv nno f ° also, where the claim in the administration suit was 
entire estat^^ > ^oney-decree to be calculated on the realisation of the 

specificallv in’ ”Sht to any property was 

q ion in that suit, and consequently the rule of Us pendens 
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could not apply to a sale of property pending that suit— Lee Lim Ma Hock 
V. Sato Math Home, 2 Rang. 4 (19), A.I.R. 1924 Rang. 221, 79 LC. 729. 
Where a creditor or a next-of-kin instituted an administration-suit against 
an executor or administrator, the mere institution of the suit or obtaining 
of a mere administration-decree ivill not bring the doctrine of Its pendens 
into operation and does not deprive the executor or administrator of his 
general power to dispose of the assets, unless and until the plaintiff has 
obtained an order appointing a Receiver of the estate or at least an 
injunction restraining the executor or administrator from exercising the 
powers vested in the executor or administrator— Zh/d (at p. 21) following 
Berry v. Gibson, L.R. 8 Ch. App. 847. A suit in which one of two 
co-heirs sues the other heir, who is administrator of the estate, for his 
share of the estate and asks for the profits of the estate, in which a 
preliminarj' decree is given declaring that the plaintiff is entitled to a 
half share of the estate and directing that the usual accounts and enquiries 
be taken and made, in which a commissioner is appointed to take those 
accounts and make enquiries, and in which a final decree is given for 
the half share in the estate as found by the commissioner, is in fact an 
administration-suit, and the doctrine of Us pendens does not apply to 
such a suit — Ma Kin v. Ma Btoin. 5 Rang. 266, A.I.R. 1927 Rang. 186 
(187), 103 I.C. 264. A creditor’s action for general administration of an 
estate nia^' be a sufficient Us pendens so as to entitle the plaintiff to 
priority over a purchaser or mortgagee from the defendant taking subse- 
quently to the institution of the lis, if the plaintiff, previously to the 
purchase or mortgage, has sufficiently indicated his intention to make 
the particular estate specifically liable for his debt ; a mere general claim 
for administration is not of itself a sufficient indication of such intention 
— Price V. Price, (1887) 35 Ch. D. 297. In an administration-suit brouglit 
in 1914 by the heir of the deceased, at first there was no specific mention 
of any property and no indication as to the property which was claimed, 
and the Court passed a preliminaiy administration decree in January 
1917, and then the proceedings went before a Commissioner for an 
enquiry as to what the estate consisted of. The land in dispute was 
then claimed before the Commissioner to be part of the estate, and the 
Commissioner submitted his report in April 1917 recording his finding 
that the land was part of the estate. In 1926, the defendant in that 
suit transferred the land. Held that when the suit was first filed, there 
was no property directly or specifically in question, but when the matter 
went to the Commissioner, before whom tlie land was specifically claimed, 
and he reported that the land was part of the estate, the doctrine of Us 
pendens came into operation, and the subsequent transfer of the land 
was affected by it — K. ¥. Chettyar Firm v. Jamila, 7 Rang. 734, 121 I.C. 
792, A.I.R. 1930 Rang. 132 (136). 

Where in an administration-suit brought by the creditor against the 
heirs of the deceased, an administration order was made which directed 
that an account should be made of the moveable and immoveable pro- 
perties of the deceased, and that the estate of the deceased should be 
applied in payment of his debts and funeral and testamentary expenses 
in due couise of administration, held that the estate of the deceased came 
under the administration of the Court and consequently a mortgage 
created by the heir after the passing of that order would be subject to 
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any disposition of the deceased's estate that might he made by the Court 
in due course of administration-5ep»i Krishna v. Byomkesb, 51 Cal. 
1033 (1044) AIR 1925 Cal. 395, 84 I.C. 880. See also Piiran Chand v. 
Mo;i)no(/zo/55 Cai. 532 (P.C.). "It is difficult,” observed their Lordships 
of the fudicial Committee, "for their Lordships to understand that the 
Legislature could have intended that vrhen a suit for administration of 
any estate is before a Court competent to entertain it and to order that 
accounts should be taken in the suit, any other Court should have power 
to erant permission for the sale of property, part of the estate”— Me Chit 
V, Notional Bank of India, A.I.R. 1925 >P.C. 26l (263),- 91 I.C. 432. 


A suit brought by a legatee for a declaration of his right under a 
will does not fall under this section ; and therefore, if during the pendency 
of such a suit, a creditor of the deceased testator brings a suit, obtains a 
decree and in execution thereof brings some properties of the deceased 
to sale, the sale is not affected by the legatee’s suit, but would bind the 
legatee— Ckatiirbhujadoss v. Rajamanicka, 54 Mad. 212, 60 M.L.J. 97, 
A.LR. 1930 Mad. 930 (938), 129 I.C. 460. 


A sidl under O. 21, r. 63 C. P. Code is not in essence an original suit 
but merely a continuation of the proceedings in a claim petition, and 
hence all alienations during the continuance of the proceedings originated 
by claim petition till disposal of the suit under O. 21, r. 63 are affected 
by the doctrine of lis pendens. Where the auction sale takes place after 
the rejection of an objection under O. 21, r. 58 but before the institution 
of suit under 0. 21, r. 63 it would be affected by the doctrine of Us pendens 
which applies to auction sales also — MadhoM y. Gajrabi, A.I.R. 1951 
Nag. 241, 


Interpleader suit: — ^Where a person purchases a property from one 
of the parties to an interpleader-suit, in which a decree creating a charge 
on the property has been passed, the purchase is pendente Ute, and the 
purchaser is bound by the charge — Anmachalam v, Pratapasimha, 60 M.L.J. 
79, 33 L.W, 391, 129 I.C. 63, A.I.R. 1930 Mad. 988 (990). 

Suit for partition : — ^The section does not apply to a suit for partition 
in which neither the shares of the parties nor the rights of the parties to 
the shares are disputed. "In this case, the question is, whether the mode 
in which the lands should be allotted between the ascertained sharers 
affects the right to any property specifically. I do not think it does. The 
shares are ascertmned shares, and the only office that the Court has to 
perform is to divide the property which belongs to them all, in such plots 
o land as are most convenient for the enjoyment of each”- — Shaik Khan 
TOO ^ C.W.N. 62 (64) ; Ramchandra v. Jaideo, A.I.R. 1928 Nag. 

198 (199), 109 LC. 566 ; Bhupati v. Bon Behary, A.I.R. 1941 Cal. 436. In 
other words, if the rights are not disputed and the shares are ascertained, 
and the Court has only to divide the plots of land between the co-sharers' 
m a convenient manner, the suit cannot be said to be one in which the 
ng t to immoveable property is directly and specifically in question”. But 
the shares are not ascertained and the Court has to decide the question 
as to whether the defendant is entitled to a share, or to decide what share 
Tu ^ e ta en by each sharer, then this section unquestionably applies. 
me quantum of interest to which each member is entitled is a right to 
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immoveable property, and since it is directly and specifically involved in 
the suit, the doctrine of h's pendens applies, and the final decision of the 
suit is binding upon the transferee purchasing pendente life — Jogendra v. 
Fitlkumari, 27 Cal. 77 (92) ; Nand Kishore v. Lallu. 1930 A.L.J. 1286, A.I.R. 
1931 All. 45 (47) ; Chandan v. Fakirgir, 11 N.L.R. 21, 27 I.C. 940 (942). 

It is well settled that a partition suit operates as Us pendens with the 
result that the purchaser of an undivided share pending a suit takes only 
that property which is allotted on partition to his vendor. But such a 
suit does not operate as a Its pendens where a property subsequently 
allotted to the mother under a final decree for partition has been sold 
pending the partition suit in execution of a decree in respect of a pre- 
partition debt binding on all the members of the family and no provision 
is made in the partition decree for pa5nnent of that debt because the 
decree-holder is entitled to proceed against the entire joint family property 
which, on the date on w'hich he proceeds to sell it, is not vested in the 
mother in any sense — Jamnna Devi v. Mangal Das, A.I.R. 1946 Pat. 306, 
25 Pat. 13. Where in an appeal from a decree in a partition suit the 
share of the parties in the immovable property is not disputed, the appeal 
is not one in which their rights thereto are directly and specifically in 
question, and hence this section does not apply not such a case — Ram 
Narain v. Sajjad Alt. A.I.R. 1946 Oudh 99, 21 Luck. 185. 

Where a joint family property was mortgaged and the mortgaged 
property was purchased by the mortgagee under a final decree on the 
mortgage while the suit for partition was pending and the mortgagee 
was impleaded as a party to the partition suit by reason of the morgage, 
the purchase of that property cannot be annulled by invoking the principle* 
of Its pendens — Baldeo v. Sorojini, A.I.R. 1929 Cal. 697, 34 C.W.N. 160. 
But where the plaintiff purchased a certain property included in a pending 
partition suit, it was held that the doctrine of h's pendens applied — 
Khem Chand v. Mid Chand, A.I.R. 1934 Lah. 457, 148 I.C. 731. So, 
where a suit for partition was pending between a father and a son, and 
the father between the preliminary and final decrees granted a lease of 
the suit property in favour of a third person, the lease could not prevail 
against the decree in the suit by which the property affected by the lease 
was allotted to the son — Veei’ayya v. 'Venkata, A.I.R. 1936 Mad. 887, 
M.L.W. 861, 

245. Property must be definitely described : — In order that the rule 
of Us pendens may apply, the plaint in the suit must be so definite in the 
description that any one reading it can learn thereby what property is 
intended to be made the subject of the litigation. In other words, in 
order that hs pendens may be created, it is essential that the property 
involved in the suit must be described by such definite and technically 
legal description that its identity can be made out by the descriptio.’i 
alone, or that there be such a general description of its character or 
status that upon inquiry the identity of the property involved in the' 
litigation can be ascertained — ^Hukum Chand on Res Judicata, p. 728 ; 
Lake Nath v. Achutananda, 15 C.L.J. 391, 2 I.C. 85 (86) ; Miller v. Sfiemj, 
2 Wallace 237 ; Achut v, Shivajirao. A.I.R. 1937 Bom. 244 (253), 39 
Bom.L.R. 224, 170 I.C. 172. Where there is nothing in the proceedings, 
except the simple description of the property, which will tend to put the 
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nublic on enquiry or give a clue for further and more definite knowledge, 
the description must be so definite that any one reading it can learn 
thereby what property is intended to be made the subject of the litigation. 
On the other hand, if enough appears m the proceedings to put a 
purchaser on guard, although they do not in themselves describe the 
property with that particularity which amounts of itself to complete 
identification, Us pendens would be created. In other words, in order 
to make the doctrine of Us pendens applicable, ' the property must be 
described in the pleadings with sufficient accuracy — Lake Nath v. Achuta- 
nanda. 15 C-LJ- 391, 2 I.C. 85 (87) ; Periamimigappa v. Manicka, A.I.R. 
1926 Mad. 50 (51), 46 M.L.J. 68. Whether the misdescription of the 
property is of such a character as to render the identification of the 
property impracticable, is a question of fact which must be decided with 
reference to all the records of the suit — 15 C.L.J. 391. But misdescription 
of the property will not prevent the application of the rule of Us pendens, 
in the case of a person having knowledge or notice of the true state of 
things — Bepin Krishna v. Priya Brata, 26 C-W.N. 36, A.I.R. 1921 Cal. 730. 


Where the judgment-debtor’s interest in the property is not specified 
nor the encumbrances on the property in the sale-proclamation, the 
auction-purchaser is not affected by the doctrine of Us pendens because 
he has purchased the property during pendency of another suit by the 
decree-holder in which the same property was involved. In such a case 
since the auction-purchaser has suffered detriment on account of the 
decree-holder, the latter would be estopped from raising the plea that 
the purchase is affected by the doctrine of Us pendens — Rajkishore v. 
Multan Jehan, A.I.R. 1953 Pat. 58. 


If any amendment is made pendente lite in the plaint by a 
change in the description of the property, the amendment dates 
from the time it is made and will not relate back to the date of 
the institution of the suit so as to affect a prior alienation — Wall Bondi 
v. Tabeija Bibi, 41 All. 534, 50 I.C. 919. Plaintiff got a decree in 1912 
for foreclosure but by mistake a particular piece of property was not 
included in the decree. Subsequently the defendant attached that pro- 
perty in execution of a decree obtained by him, and brought it to sale. 
In 1914 the plaintiff obtained amendment of his decree by the inclusion 
of the above property, and then brought a suit for declaration that the 
properly was not liable to be attached or sold in execution of the 
e endant s <^ree. Held that the plaintiff was not entitled to the 
doctrine of Us pendens was not applicable, in as much 
i,i auction-purchase no suit or proceeding was pending 

respect of this property—Ram Chandra v. Bhagwan, 57 I.C. 652. 

rhprpwl “Transferred” Transfer includes the grant of a lease, and 
Dendanrw nf taking a lease of immoveable property during the 

rule Madnn proceeding relating thereto will be affected by this 

21 C.W.N. 88. 39 I.C. 182 (183): 

V Sundar sIl^Ali 94, A.I.R. 1925 Cal. 251 ; Nisan 

V Gudar A n ^57 (658) ; Nageslt^’ 

Girdharilal v ^ ^927 Oudh 603 (604) : 

Sf 1123, A.I.R. 1931 Bom. 539, 134 I.C. 

> mi V. Govmda, 38 I.C. 1 (4), 31 M.L.J. 839 '; Pancham v 
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Kandhai, A.I.R. 1934 All. 713, 148 I.C. 653. The doctrine of Us pendens 
is as much applicable to agricultural leases as to any other kind oI transfer 
—Rati Ram v. Shri ^ishna, A.I.R. 1949 All. 257, (1948) O.W.N. 376. 
An agricultural lease (in C.P.) is a transfer, and it lies on the partv reiving 
on the lease to show that it did not aSect the rights of the other party 
to the litigation— 5*?-/ Canesh v. Pandurang, 14 N.L.R. 133, 45 LC. 762 ; 
Matildl V. Ganpatrap, A.LR. 1924 Nag. 211 ; Narain v. Abdid Majid, 15 
C.P.L.R. 6 ; Dhiraj v. Dinanath, 6 N.L.R. 140, 8 I.C. 288 (290) ; Chandan 
Singh V. Fakirgir, 11 N.L.R. 21, 27 LC. 940 (941) ; Maroti v. Tiilsi, A.r.R. 
1927 Nag. 299. If the agricultural lease does not affect the rights of the 
other party, it will not come within the mischief of the rule. Thus, 
where an agricultural lease was granted by the mortgagor in the ordinary 
course of management, and it was for the benefit of the mortgagee as he 
would clearly get the lessor’s share of the crops, held that this section did 
not z.pp\y—Sakharam v. Tukaram. A.I.R. 1927 Nag. 316 (318). Where 
during the pendency of a suit on a mortgage of the proprietar}’’ right in 
a field, a lease of the land was granted in good faith, and with no inten- 
tion of affecting the rights which the mortgagees would acquire if thej' 
obtained a final decree for foreclosure, held that sec. 52 had no application 
— Seth Misrilal v. Bhimrao, A.I.R. 1927 Nag. 295 (296). A lease for a 
year given by a mortgagor who was allowed to remain in possession, 
pending the execution-sale of his property, was an ordinary and reason- 
able incident of an interim beneficial enjoyment, and was not affected 
by the doctrine of Us pendens, and the lessee was entitled to the crops 
raised by him for the year — Subbarajii v. Seetharamarajn, 39 Mad. 283 
(285) (dissenting from Thakiir Prasad v. Gaya Sahii, 20 All. 349) : Radhika 
V. Radhamani, 7 Mad. 96 (99); Karu v. Pandia, A.I.R. 1924 Nag. 226 
(227), 75 LC, 874. 

This section hits all transfers affecting rights of the other party. It is 
only in cases where there is no such express provision of law which is in 
force that the principle underlying sec. 100 can come into pla_v, namely 
the postponement of the rights of a charge-holder to the right of a boimfide 
purchaser for value without notice ; where the charge falls witliin the ambit 
of sec. 52 there is an end altogether of ffie transfer or alienation prevailing 
over the rights of the party in whose favour a charge has been created 
under the decree — Kidandaivelu v. Sowdhagyammal, A.I.R. 1945 Mad. 
350, (1945) 1 M.L.J. 261. Where the defendant became' the purchaser 
during the pendency of the plaintiff’s mortgage suit, he was bound by the 
result of that suit — Maulabnx v. Sardarmal, A.LR. 1952 Nag. 341 (F.B.). 
The transfer to which the provisions of sec. 52 can property be applied 
is the creation of the mortgage itself, not the subsequent sale in the enforce- 
ment of the mortage — Natesg v. Sitbbiinarayana, A.I.R. 1945 Mad. 91, 
LL.R. 1945 Mad. 578. a' mortgage executed after a mortgage 
decree and during the course of the proceedings in execution of 
that decree is subject to Us pendens. Therefore a mortgage execut- 
ed by the mortgagor before the suit to which he was a party ended b\^ 
sale of the mortgaged property in execution of the mortgtge decree passed 
in the suit is affected by Us pendens— Madho Ram v. Kritya Nand, A.I.R. 
1944 P.C. 96, 49 C.W.N. 75, (1944) 2 M.L.r- 343. The right of the plain- 
tiff co-sharer to pre-empt under sec. 4(1), Partition Act, 1893 the share 
purchased by a stranger is not affected by the subsequent reconvej'ance 
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hv the stranger to a co-sharer, because such reconveyance is hit by sec. 52 
V. Ranka Behara, A.I.R. 1968 Orissa 134. 


Transfer includes a charge by a liquidator and the doctrine of Us 
pendens applies to it even though it be created by the authority of the 
District Court in a winding up when a suit relating to the property was 
pending in the High Court— MotiZaf v. Poona C & S. Manufacturing Co, 
19 Bom. L.R. 602, 41 I.C. 246- It of course includes a mortgage which is 
a transfer of immoveable property, so a mortgage taken from one of the 
parties to a pending suit is affected by the doctrine of Us pendens—Thakur 
Dfls V. Jai Kishen. A.I.R. 1938 Lah. 448, 40 P.L.R. 763. But a subsequent 
mortgage taken before a suit on the prior mortgage is instituted will not 
be subject to the doctrine of Us pendens— Lachmi v. Hirdaij, A.I.R. 1926 
All. 480, 24 A.L.J. 661, 97 I.C. 4. 


Transfer of possession pendente Ute is transfer of "property" within 
the meaning of this section, but the Its must be such as can affect posses- 
sion. Thus where the suit was for redemption of the mortgage in favour 
of defendant 1 and not for the redemption of the sub-mortgages granted 
by the latter, it did not mean that the plaintiff \ras redeming the sub- 
mortgages directly and therefore the transfer of possession by the sub- 
mortgagees in favour of the transferee’s transferee of the mortgage right 
could not be a transfer which could be vitiated by the pendency of the 
proceeding which was only for the redemption of the mortage — Devassya 
V. Thomman, A,I.R. 1953 Tr. Coch. 573. 


In applying the doctrine of Us pendens law does not make any 
difference between a transfer inter vivos and an involuntary transfer— 
Udayanarayan v. Radhaskyam, A.I.R. 1950 Or. 36, I.L.R. (1949) 1 Cut. 
559. A lease granted by a mortgagor under the statutory power given by 
Sec. 65A pending a suit by the mortgagee would be subject to the rule of 
Us pendens— M. Sathianesan v. M. Sankaran, A.I.R. 1957 Trav. Co. 292. 


247. “Or otherwise dealt with” : -The words "'or otherwise dealt 
with include partition ; and therefore a partition of the property among 
the defendants pendente Ute does not affect the right of the plaintiff — 
Iswar V. Dattu, 37 Bom. 427, 19 I.C. 885 (887, 890). See also Bhubendra 
V Taruprnja, A,I.R. 1950 Ass. 119, I.L.R. (1950) 2 Ass. 159. The words 

T r contract for seXe—Kubra Bibi v. Khudaija, 20 O.C. 13. 38 

i.L. 582 (584), 


But an adoption pendente Ute is not to be regarded as an alienation 
^ legitimate son had been born to C during the suit, 
° ^ pending suit affecting his father’s ancestral 

is in tE’ ^ ^ son adopted during a suit 

tion one at his birth and the other at his adop- 

the WinHii T ^ ^ '’ested interest in his father’s property according to 
C miohf liaxr ^ Presidency of Bombay. The circumstance that 
defeat^ the plaintiff for the purpose of endeavouring to 

he had a nVhi- t ^a because as a sonless Hindu 

Similarly wh^r ^ — Rambhat v. Lakshman, 5 Bom. 630 (635). 

adjudged an^ insd^n? anT V insolvency petition, is 

appointed bv the r ^ property vests in the Court or receiver 

y he Court, it cannot be said that the owner of the property 
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has transferred or otherwise dealt with it— Indian Cotton Co. v. Ram- 
charanlal, A.I.R. 1939 Nag. 128, 1939 N.L.J. 202, 183 I.C. 97 ; see also 
Puninthavelu v. Bhashyam Ayyangar, 25 Mad. 406 and Subramania v. 
Rama Krishna, 46 M.L.J. 426, A.I.R. 1922 Mad. 335, 70 I.C. 357. Where 
after the discharge of a trustee under a mortgage trust-deed a new trustee 
is appointed by the author of the trustee deed, the latter cannot be said 
to have transferred or otherwise dealt with the trust properties within the 
meaning of this section — Matinuzzaman v. Hunter, 14 Luck. 548, A.I.R. 
1939 Oudh 161, 1939 O.W.N. 402. 

So also, the mere admission of the execution of a sale-deed before the 
registering officer relating to a property covered by such a deed is not 
‘dealing with the property’ within the meaning of the section — Rafiuddin 
V. Brijmohan, 9 N.L.R. 155, 21 I.C. 602. So also, the receiving of the 
balance of the purchase-money after the institution of the suit does not 
amount to ‘transferring or otherwise dealing with’ the property — Ibid. 

If a subsequent mortgagee pays off a prior mortgage, and is entitled 
under the law to claim a charge in respect of such payment, the doctrine 
of lis pendens would not affect him, for the taking over of the prior debt 
would not amount to any dealing with the property in suit. It would 
be a mere continuance of a pre-existing paramount liability — Shafigiillah 
V. Samiullah. 52 All. 139, A.I.R. 1929 All. 943 (945), 1930 A.L.J. 57. 

A defendant will not be at liberty to erect buildings on a piece of 
land which is the subject-matter of the litigation and thus compel the 
plaintiff to file another suit for the removal of the obstruction. To such 
a case sec. 52 applies — Narain v. Imam Din, A.I.R. 1934 Lah. 978. 

Surrender to a person having no title cannot operate as a surrender. 
It will however .operate as an assignment, and if it does so, it would 
not be vitiated by lis pendens unless the transfer is made by a defendant 
in the suit, the -proceedings of which operate as lis pendens — Philipose v. 
Karunakara, A.I.R. 1953 Tr.-Coch. 12. 

248. Transfer by nersons other than narfies to the suit : — The rule 
in this section applies where the property is transferred by a party to the 
suit or proceeding : and those persons only are affected by Us pendens 
who purchase from any of the parties to the litigation. Thus, where a 
decree-holder is seeking to establish his right to attach and sell his judg- 
ment-debtor’s property by a suit against a successful claimant, the judg- 
ment-debtor is not a party to the claim suit, and if another decree-holder 
attaches the same property and brings it to sale, the auction-purchaser 
who purchases at such sale is not affected by the doctrine of lis pendens 
and is not affected by a subsequent sale held in execution of the decree 
of the first-named decree-holder — Pethu Aiyar v. Sankaranarayana, 40 
Mad. 955 (958), 32 M.L.J. 374, 38 I.C. 778. The doctrine of lis pendens 
is not applicable in favour of a third party. Where the onl 3 ^ point for 
decision in the suit was whether a deed of settlement was true or false, 
a right to immovable property was not in question and this section did 
not apply, nor could it be invoked by a person who was not a party to 
the suit — Shammugasundarani v. Parvathi Ammal, A.I-R. 1945 Mad. 454, 
(1945) 2 M.L.J. 173. 


41 
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So also the operation of the law of lis pendens cannot extend to per. 
<;nns whose title is paramount to that of the parties to the suit, or whose 
title is not in any way connected with them. Therefore, where pending 
a suit between a pattadar and his mortgagee, the landlord got the land 
sold for default in payment of rent, held that the landlord's right being 
paramount to that of his pattadar, the suit did not affect his statutory 
power of sale under the Madras Rent Recovery Act, and the purchaser 
was also unaffected by the smt—Muntsanri v. DakShinamurthi, 5 Mad. 

371. 

The words "by any party” are not merely descriptive ; they refer to 
the time at which the transaction which it is sought to assail actually 
took place. Therefore, the doctrine of lis pendens does not apply where 
the transfer was made, during the suit, by a person who was not a party 
to the suit at the time of the transfer but who was subsequeniltj made a 
party — Ammayya v. Narayana, 21 L.W. 125, 86 I.C. 187, A,I.R. 1925 Mad, 
407 ; Bala Ramabhadra v. Daiihi, 27 Bom. L.R. 38, A.I.R. 1925 Bom. 
176, 86 I.C. 126 ; Sheoratan v. Kama Prosad, 11 Pat. 485, 139 I,C. 78, 
A.I.R. 1932 Pat. 270. Thus, in 1910 V made a gift of his land to his 
daughter R. The plaintiff sued V in 1914 to recover possession of the 
land, V died pending the suit and R was brought on the record as Vs 
legal representative. But before she was so brought on the record, she 
had sold the land to the defendants. The plaintiff thereupon sued the 
defendants to recover posession of the land from them on the ground 
that the sale was affected by the doctrine of lis pendens. Held that R 
was not a party to the suit of 1914 and the sale to defendants took place 
before she was brought on the record, and therefore the doctrine of Ik 
pendens did not apply— R c??(t Ramabhadra v. Daiihi, (supra). 


249. Effect of transfer pendente lite ; — The words "cannot be 
transferred so as to affect the rights of any other parly thereto" show 
that the transfer pendente lite is not ipso facto void but is only voidable 
at the option of the party whose interests are affected thereby. See 
Bennett on Lis pendens, p. 234. The effect of the rule of lis pendens is 
not to annul the conveyance, but only to render it subservient to the 
rights of the parties to the litigation. Its effect is only to bind the trans- 
eree if he happens to be a third person with any decree that is made in 

to it~Madho Singh v. Skm7}er, A.I.R. 
finf ^ Tu 58 ; see also Har Prasad v. Sitaram, 

hii/fh t alienation pendente lite is absolutely void, 

^ ^ ^ transfer will not affect the rights of any party thereto under 

made in the suit. In other words the 
tbp wJt ^7 available and valid, subject, however, to the result of 
453 Chatjdra. A.LR. 1936 Mad. 589, 165 LC. 

Prasad vCh A.I.R. 1936 Nag. 125, 165 LC. 550; Mathura 

of a uartitinn Thus, where during the pendency 

then the CniiT+'!i ®tween A and B, A mortgages the suit property, and 
the morteaK ® share of the property, 

moiety that ba<i absolutely void, but would be binding on the 

the other moiptv Sranted to A, though it would not be binding on 

Mad 635 1637)^111^7 ^—Remgaswami v. Sundarapandia, A.I.R. 1928 
655 (637), 110 LC. 548. If the father and the eldest- son of a Mitak- 
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shara Hindu joint family mortgage some property for the benefit of the 
family and the mortgagee obtains possession after purchasing the property 
in execution of his mortgage decree, alienations in the meantime by the 
other sons are hit by Its pendens — S. A. Venkatagiriah v. A. Ramarthana, 
(1968) 1 Mys. L. J. 384. Where a lease is made after the decree for the 
sale of the mortgaged property but before its final satisfaction, the lease 
is hit by Us pendens and is not binding on the mortgagee or the auction- 
purchaser — Maganlal Jajiwandas Firm v. Lakhiram Haridasmal, A.I.R. 
1968 Guj. 193; 

Even though the transfer is voidable only, there is no analogy 
between a suit for possession by a decree-holder against a transferee 
pendente lite and a suit by a Hindu reversioner for possession of property 
alienated by a widow — Har Prasad v. Sitaram, A.I.R. 1940 All. 141, 187 
I.C. 332. 

The purchaser can have no higher right than the vendor, and the sale 
having been made during the prosecution of the litigation, the purchaser 
must be bound by the result of the litigation — Shib Chandra v. Lachmi 
Narain. 33 C.W.N. 1091 (1096) (P.C.), 56 LA. 339, A.I.R. 1929 
P.C. 243, 119 I.C. 612 ; Bhagirathi v. Raj Kishore, A.I.R. 1930 All. 354, 
122 I.C. 887. In transfers of this kind the transferee stands in the shoes 
of tHe transferor, and takes the title of the latter subject to the pending 
litigation. If the- litigation terminates in favour of the transferor, the 
title of the transferee becomes valid ; if however the transferor fails, the 
interest acquired by the transferee becomes voidable, and the other party, 
if his rights in the subject-matter of the litigation are affected by the 
alienation, may eject the transferee from the property; Hukum Chand 
on Res Judicata, p. 730. If the transferor succeeds in the Court of first 
instance but fails in the appellate Court, and the transfer was made 
while the suit was pending in the first Court, the transferee is bound by 
the decision of the appellate Court, and cannot obtain possession under 
the transfer. It makes no difference to the application of the doctrine 
of Us pendens that the decree of the Court of first instance was in favour 
of the transferor. That decree was open to appeal, and the decree being 
appealed against, it was the decree of the appellate Court that was the 
decree in the suit, and the parties were bound by that decree — Gobind 
Chunder v. Guru Churn, 15 Cal. 94 (99). In other words, the “decree 
or order which may be made therein” means the final decree or order in 
the suit. This is also borne out by the words of the Explanation which 
says that the Us continues "until the suit or proceeding has been disposed 
of by a final decree or order,” 

A final decree for foreclosure can be executed against the judgment- 
debtor’s transferee pendente lite who is in possession of the property under 
the transfer, although he may not have been a party to the decree and 
although the decree-holder may have previously obtained symbolical 
possession against the judgment-debtor — Partneshioari Din v. Ram Charan, 
41 C.W.N. 1130 (P.C.). 

The word ‘rights’ in this section (“so as not to affect the rights of 
any other party” etc.) has reference not only to substantive rights but 
also to a matter of procedure. Thus,' it includes a right to Execute a 
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decree-Kns/Hifli«j v. Savlaram. 51 Bom. 37, A.I.R. 1927 Bom. 93 (95), 29 
Bom. L.R. 60,100 I.C. 582. 

A person who has acquired a right of redemption by transfer or by 
adverse possession during the pendency of a mortgage suit is not a neces- 
sarv nartv to the suit, as the right he acquired is hit by the principle of 
Its pendens— Sakkubai v. Eknath, A.I.R. 1948 Nag. 97, I.L.R. 1948 Nag. 
719. A purchaser from the defendant pendente lite is deemed to be a 
representative in interest of the defendant and therefore a representative 
within sec. 47 C. P. Cod^—N arayanrao v. ChitnnM, A.I.R. 1953 Nag. 
236, 1.L.R. 1952 Nag. 150. 


Notice The wording of this section makes it clear that the doctrine 
of Us pendens is not based upon notice, but it rests upon the ground that 
neither party to a suit can alienate the property in suit pending the suit 
so as to defeat the rights of the other party. It is based upon expediency 
and it is immaterial whether the alienee pendente lite had or had not 
notice of the suit. A purchase made for valuable consideration 
and without any express or implied notice affects the purchaser 
pendente lite in the same manner as if he had notice — Achat v. Shibaji- 
rao. A.I.R. 1937 Bom. 244, 39 Bom. L.R. 224, 170 I.C. 172 ; Kulandamhi 
V. Sowbhagyammal, A.I.R. 1945 Mad. 350, (1945) M.L.J. 261. The 
doctrine of Us pendens is independent of notice — Maharaj Bahadur Singh 
V. Abdul Rahim, 62 I.C. 900 ; Krishnaji v. Anusaya 'Bai, A.I.R. 1959 
Bom. 475. A purchase made of property actually in litigation, though 
for valuable consideration and without any express or implied notice in 
point of fact afects the purchaser in the same manner as if he had 
such notice— Story’s Equity Jurisprudence, Sec. 405 : Baswan v. Natha, 
11 O.L.J. 452, 1 O.W.N. 319, 82 I.C 747, A.I.R. 1925 Oudh 30 ; Sohan 
lal V. Jot Singh, 16 O.C. 148, 20 I.C. 458. Where a litigation is pend- 
ing, the decision in the suit shall 'be binding not only on the litigating 
parties but also on those who derive title under them by alienations 
made pending the suit, whether such alienees had or had not notice of 
the pending proceedings. If this were not so, there would be no 
litigation would ever come to an end — Bellamy v. Sabine, 
D ^ ^ Cranworth) ; Lakshmandas v. Dasrat, 6 Bom. 

168 : Basappa v. Bhimangowda, 52 Bom. 208, A.I.R. 1928 Bom. 65 (66) : 

Sq n i 33 Bom. L.R. 1123, 134 I.C. 1223, A.I.R. 1931 Bora. 

Hot' f V. Gulkando, A.I.R. 1929 AH. 601, 118 LC. 650. The 
pendens is not based on the equitable doctrine of notice 
the necessary to the administration of justice that 

inp T.!ir« ^ Court in a suit should be binding not only on the litigat- 
with nntv thosc who derive title from them pendente lite, whether 

T.r sR? r ^°^~Krishnabai v. Savlaram, 51 Bom. 37. 100 

i L R 1171 Fawcett J.) ; Nathaji v. Nana, 9 


I.C. 

Bom. L.R. 1173. 


ivhen invoked when the transfer is pendente lite and 

the real owner long before the 
transfer Sadtq Hussem v. Co-operative Central Bank, A.I.R. 1952 Nag- 


249A. “Any party to the 


suit” : — ^A person, who ought to have been 
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joined as a party to a suit but had not been joined before the decree, 
cannot be impleaded in the course of execution proceedings so as to make 
him bound by the decree — Ammanm v, Ramakrishna, A.I.R. 1949 Mad. 
886, I.L.R. 1949 Mad. 904. 

A transferee pendente lite is a representative of the transferor, the 
party to the suit, and is also a person bound by the decree within the mean- 
ing of O. 21, r. 35, C. P. Code read with the present section, even though 
he is not made a party to the suit or appeal — Hurmat v. Matlib, A.I.R. 
1952 Ass. 111. The transferee has no right to insist upon being implead- 
ed in addition to or instead of the transferor. The right of the decree 
holder to ignore the transfer continues after the death of the transferor 
and the decree holder can prosecute the proceedings in execution with 
the legal representatives of the deceased transferor on record and 
without the transferee — Pyte v. Varghase, A.I.R. 1956 Trav.-Co. 147 (F.B.). 

250. “Any other party” : — The doctrine of lis pendens is intended 
to protect the parties to the litigation against alienations by their opponents 
pending the suit. Therefore, if the first defendant sells a property to the 
second defendant pending the suit, the third defendant cannot dispute 
the validity of the sale on the ground of lis pendens. In other words, the 
prohibitions contained in this section is inapplicable between parties to 
a suit who are ranged on the satne side and between whom there is no 
issue for adjudication. The words ‘any other party’ in this section mean 
any other party who can be said to the arrayed on the opposite side to 
the party alienating, owing to the existence of some issue between them 
upon which the Court is called to adjudicate in the suit; the words 
mean any other party between whom and the party alienating there is an 
issue for decision which might be prejudiced by the alienation — Krishnaya 
V. Mallaya, 41 Mad. 458 (463) ; Manjeshwara v. Vasudeva, 41 Mad. 458 
(F.B.). But in a recent case in the Patna High Court, Mr. Justice Wort 
has expressed the opinion (obiter) that the words “any other party” in 
this section are unconditional and are not in any way restricted as to 
mean any opposite party and not co-defendants — Nrishingha v. Ashutosh, 
A.I.R. 1938 Pat. 487, 19 P.L.T. 35. 

During the pendency of a suit for possession of land brought by T 
against D, the land was mortgaged by T to W. The suit ended in a com- 
promise, whereby the debt due to the mortgagee was agreed to be paid by 
D (who obtained a part of the property under the compromise) and the 
mortgagor was absolved from payment of the debt. The debt was not 
made a charge on any property in the hands of D but was described 
merely as a personal covenant. Afterwards, the mortgagee brought a 
suit to enforce the mortgage against D. Held that sec- 52 has been enact- 
ed for" the benefit of the “other party” and not for the benefit of the party 
making the transfer. The other party {viz., D) is not affected by the 
transfer, and the mortgagee cannot enforce his mortgage against D. 
Moreover, under the compromise the mortgage debt was converted into 
a purely personal contract, and no properly was charged or earmarked. 
Therefore, the mortgagee cannot touch the property which D, the other 
party, got under the term of the compromise-decree — Shyam Lai v. Sohan 
Lai, 50 All. 290, 25 A.L.J. 77, 106 LC. 255, A.I.R. 1928 All. 3 (9). 
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Under this section protection is given only to the rights of the parties 
as they existed when the suit was commenced. Nothing done by a party 
durina the pendency of the suit affects the rights of any other party under 
the decree but if a right exists in a stranger from before in relation to 
the property it will not be affected merely because the title to the property 
in pursuance of that right was perfected during the pendency of the suit 
l^arciyan v. Rujkishore, A.I.R. 1951 Pat. 613. 

A brought a suit against B as legal representative of the deceased C 
and obtained a decree. Subsequently D who was another legal represen- 
tative of C filed a suit to have the decree obtained by A set aside and 
obtaned an award by which it was declared that the decree passed against 
B in favour of A was not binding on the property of C and that Cs pro- 
perty belonged to D. During the pendency of this suit the property 
covered by it was sold in execution of decree obtained in the former suit. 
Held that D was not “any other party" within the meaning of sec. 52. D 
was as much a legal representative as B was- Hence sec. 52 had no 
application — Dholandas v. Dadanboi, A.I.R. 1947 Sind 181. 


251. Transfer made before commencement of suit ; — Where a right 
is acquired feefo?-e the suit but is perfected and paid for after the institu- 
tion and during the pendency of the suit, the rule in this section does 
not apply, and therefore a deed of sale or mortgage made prior to the 
institution of the suit may be registered pendente lite (because the deed 
on registration takes effect from the date of execution) — Venkataramam 
V, Ratigiah, 41 M.L.J. 399, A.I.R. 1922 Mad. 249, 70 I.C. 212 ; Guru Basappa 
V. Setra Santhappa, A.I.R. 1925 Mad. 359, 48 M-L.}. 496; Veerakutttj v. 
Ramaswami, 32 I.C. 431 ; Rafiuddin v, Bnjmohan, 9 N.L.R. 155, 21 LC. 
602 ; Akki v. Yaluvathi, A.I.R. 1925 Mad. 710, 48 M.L.J. 496, 87 I.C. 568 ; 
Harichand v. Gordhan Das. A.I.R. 1957 Punjab 238 ; Shankar Prasad v. 
Mt. Mtcreshwari. A.LR. 1969 Pat. 304. The party relying on section 52 
must establish that his suit was instituted before the execution of the deed 


of transfer, Le.. that the transfer took place after the institution of the 
suit. If the execution of the deed of transfer takes place before the insti- 
tution of the suit, the doctrine of lis pendens cannot apply even though 
the deed is registered during the pendency of the suit — Rafiuddin v. Brij- 
mo m, 9 N.L.R. 155, 21 LC. 602 (603). A mortgage executed before 
the institution of the suit may be enforced (by a sale in pursuance of 
mortgage- ecree) after the suit. The doctrine of Us pendens does not 
mLr,- 0 Pi'eviously existing transfers or to legal proceedings taken to 
rr V. Darmaiinga, 63 M.L.J. 394,. 139 

309, A.I.R. 1932 Mad. 566 (573) ; Joy Chandra v. Sreenath, 32 Cal. 


of a executed before but registered after the institution 

morteaee affected by It's pendens. The second 

A.LR. 1922 Mad^49, 7 o”ic^ 21?^ execution—Pmgo// v. Kotigm. 

cedent rieht^ fmm not afford any protection from any ante- 

prior to the litigation. When 

ing a puisne^mortgageTheX°” mortgage without implead- 

6 6 » he does not acquire any right under the decree 
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which can be hostile to the left out puisne mortgagee. No question of 
protection by Us pendens arises in such a case— Mr/. Jinnan v. Akali 
Mndiani, A.I.R. 19-13 Cal. 577, 47 C.W,N. 682- See this case as to the 
cfTcct of the rule of Us pendens on a lease granted bj' the prior mortgagee- 
decrcc-holder auction purchaser. 

In a Bombay case an opinion was c.xprcsscd tliat if A executed a deed 
of gift of certain property in favour of B. and then during the pendency 
of a suit in respect of the property B got the deed of gift registered, the 
registration was invalid because by registering the document he transfer- 
red the property to himself pendente Ute- Siihbci Rama v. Venkalasubba, 
48 Bom. 435 at p. 441 (per Madend, C.J.). But this should be taken as a 
mere obiter and not as an authoritative pronouncement fbecause it was 
not a case under sec. 52). Moreover the ca.se has been overruled by the 
later Full Bench decision in Atmaram v. Vninan, 49 Bom. 388 (F.B.), 27 
Bom, L.R. 390. 

The rule of Us pendens docs not alTcci a person who purchased by 
contract and entered into possession before the commencement of the 
suit, and then pendente Ute, without actual notice, fulfilled his contract, 
and took a deed for the property. See Mukam Chand on Res judicata, 
p. 709. When a particular property is added by amending the plaint biit 
the property is sold to a bonafidc purcha.scr before amendment the sale is 
not hit bv Us pendens — Ratiitasteanitf v, Upparige Gmeda, A.I.R. 1962 
My.s. 189.’ 

So als.o. this section does not apph' where the sale actually took place 
before the commencement of the suit but by virtue of a compromise 
entered into in the suit the validity of the sale-deed was accep'cd by the 
other partv — Krishnaji v. Motilah 31 Bom. L.R. 476, A.I.R. 1929 Bom. 337 
(339), 122’l.C. 66. 

Where a subsequent mortgagee assigned to the plainlill his mortgagee 
rights during the pendency of a .suit based on a prior mortgage to which 
he was no parly at the date of the assignment, but subsequently he was 
impleaded as a party, it was held that the plainlifT was not allecfed by 
the doctrine of Us pendens and he was entitled to redeem the prior mort- 
gage — Ml, Sbeoratan v. Kamta Prasad. A.I.R. 1932 Pat. 210. 11 Pat. 415, 
139 I.C. 78. 

The doctrine of Us pendens is applied to things coming into existence 
during the pendency of the suit and not where there is an existing right 
prior to the suit. In a ca.se where the right of pre-emption had accrued 
before the declaratory suit was instituted and pre-emptors had also obtain- 
ed their decree for pre-emption, the doctrine of Us pendens had no appli- 
cation. The right of pre-emption is one of substitution and it cannot, 
therefore, be said that the successful prc-emplors are representatives of 
or claim under the original vendee. They cannot thus be bound by the 
decree against the vendee — Sliariff Hussain v. Nur Shah, A.I.R. 1929 lah. 
589 (590). See also liishan Singh v. Khazani Singh, A.I.R. 1958 S.C. 838. 
There the defendants sold the disputed land to A. B applied for pre- 
emption. The parlies compromised on the terms that B should pay the 
consideration to A by a certain date. Before B deposited the amount C, 
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u.vJna an eaual right of pre-emption filed a suit for pre-emption. Held 
B? p^rch,^ ™ n« Kit W lis pend^m- Cs suit was dismissed. 

Where a lease was granted by the mortgagor before the institution of 
the mrotga«e suit, the lessees can maintain their possession as against 
thP nurchasM in execution of the decree in the mortgage suit— Modan 
MolZ^^mori- 21 C.W.N. 88, 17 C.L.I. 384, 39 LC. 182 (185). 
When an auction-sale took place before the institution of the suit, 
the fact that the sale certificate was issued pending the suit does not bring 
in the doctrine of Us pendens. Though under sec. 316, C. P. Code, 1882. 
the title of the auction-purchaser is made to date from the certificate 
and not before, still his equitable title arose on and was completed with 
effect from the date of the sale ; such title was incomplete until the sale 
was confirmed, but on confirmation it related back to the date of sale— 
Lanka Gopalam v. Lanka Ratnamma, 28 M.L.J. 666, 26 I.C. 353 (355). If 
in a suit for declaration of title and possession the plaintiff dispossesses the 
defendant and thereafter the suit is dismissed but the plaintiff remains in 
possession for more than 12 years and the defendant thereafter files a 
suit for possession he cannot invoke the doctrine of Us pendens and his 
suit must fail on the ground of limitation — Santa Snigh v, Rajinder Singh, 
A.I.R. 1965 Punj. 415 (F-B.). 


“Except under the authority of the Court” — A transfer made by an 
order of Court is an exception to the section — Sn'pat v. Naresh, A.I.R. 
1926 Pat. 94. If a transfer is to be made free from defect, this clause 
authorises the parties to apply to the Court before which the suit is pend- 
ing, and any transfer made by permission of the Court will not be invalid. 
If, however, the order of the Court is obtained by fraud (e.g., where the 
order is issued under a misapprehension of which the applicant was the 
wilful cause) any alienation made under such order will not be free from 
the rule. 


252. Plea of lis pendens ; — A plea of Us pendens raised in the first 
Court but not pleaded in the written statement ought to be tried by the 
appellate Court, when no further facts or evidence than those already on 
the record are necessary— Kut/ier v. Maremadissa, 38 Mad. 450. 


53. Every transfer of ii 
Fraudulent moveablc proper! 
transfer. with intent 

defraud prior or subseque 
transferees thereof for con 
deration, or co-owners 
other persons having an i 
terest in such property, or 
^feat or delay the creditors 
the transferor, is voidable 
the option of any person so t 
frauded, defeated or delayed 
Where the effect of a 
transfer of immoveable ni 
perty is to defraud, defeat 


53. (1) Every transfer of 
Fraudulent iimuoveable property 
transfer. made mill intent to 
defeat or delay the creditors of 
the transferor shall be voidable 
at the option of any creditor so 
defeated or delayed. 

Nothing in this sub-section 
shall impair the right oj a 
transferee in good faith and for 
consideration. 

Nothing in this sub-section 
shall affect any law for the time 
being in force relating to insol- 
vency. 
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delay any such person, and 
such transfer is made gratuit- 
ously, or for a grossly inade- 
quate consideration, the trans- 
fer may be presumed to have 
been made with such intent as 
aforesaid. 

Nothing contained in this 
section shall impair the rights 
of any transferee in good faith 
and for consideration. 


A suit instituted by a cre- 
ditor {which term includes a 
decree-holder whether he has or 
has not applied for execution of 
his decree) to avoid a transfer 
on the ground that it has been 
made with intent to defeat or 
delay the creditors of the trans- 
feror, shall be instituted on 
behalf of, or for the benefit of, 
all the creditors. 

(2) Every transfer of im- 
moveable property made with- 
out consideration with intent to 
defraud a subsequent trans- 
feree shall be voidable at the 
option of such transferee. 

For the purposes of this 
sub-section, no transfer made 
without consideration shall be 
deemed to have been made with 
intent to defraud by reason only 
that a subsequent transfer for 
consideration was made. 


Amendment ; — Hie vvliole section has been re-drafted by sec. 15 
of the T. P. Amendment Act (XX of 1929). Tlie followng amendments 
have been made : — 

(a) The first para of the old section wliich related both to trans- 

ferees and creditors, has been split up into die two sub-sec- 
tions of which sub-section (1) relates to creditors, and sub- 
section (2) applies to transferees. See Note 253. 

(b) Tlie reference to prior transferees and co-owners or other 
persons interested in the property (1st jiara of the old sec- 
tion) has been omitted. See Notes 268. 

(c) The second iiara of old section has been omitted. See Note 
266. 

(d) Tlie third para of old section, which was an exception to the 
whole section, has now been appended to sub-section (1) of 
the new section. See Note 261. 

(e) The 3rd and 4tli paras of sub-section (1) and the second para 
of sub-section (2) are new. See Notes 263 and 269. 

Tlie reasons have been stated in proper places. 

AualogoiiJt laws : — Tlie old section was taken from 13 EUz., c. 5 
and 27 Eliz., c. 4. Both these Statutes apiilied to Piesidency-to\vns [22 
W.R. 60 ; 6 Mad. H.C.R. 455, 474 ; 25 Bom. 202, 208-209 ,• Abdul v. 
Mazaffar, 10 Cal. 616 (P.C)], and were repealed by die Transfer of 


42 
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Properti^ Act, so far as they applied to those towns 13 Eliz., c. 5, dealt 
with transfers made with intent to defeat or delay creditors, and 27 
Eliz. c. 4, dealt with transfers made with intent to defraud subsequent 
transferees for consideration. 

The amended section has been framed on the lines of. secs. 172 and 
173 of the (English) Law of Property Act, 1925. Tire section as it stood 
before amendment has been printed on the left hand side. 

253. Reasons for splitting up the section ; —“Tire first paragraph of 
old section 53 consists of two parts, of which the firet relating to sub- 
sequent transferees is based on section 2 of 27 Eliz., c. 4, and the sec- 
ond relating to creditors is based on section 1 of 13 Eli/.., c. 3.” 

“On tire statute 27 Eliz., e. 4, the English dt’ci.sirin.v arc clear to the 
effect that a voluntary (i.e., gratuitous) transfer of land, afterwards made 
the subject of a conveyance for valuable considcralioir, may be avoided 
by the subsequent purchaser, aUhongh in making, the voluntary' convey- 
ance there rvas no actual fraud and allhouglr the purchaser liad notice 
of tire settlement; see 1 Smith’s Leading Casc.s, 12lli edition, page 27. 
From the fact that the settlor afterwards conr eyed the laird to a pur- 
chaser for consideration it was inferretl that the voliurtary coirvcyancc 
was made with intent to defeat the purchaser. ‘Tire principle appears 
to be that, by selling the properly for a valuable consideration the sett- 
lor so entirely repudiates the former voluntary conveyance aird shows 
his intention to sell, as that it .shall be taken coircUisivcly against him 
and the person to whom ho conveyed, that .such iirlcirtion existed when 
he made the conveyance, and that it rva.s made itr order to defeat tire 
purchaser — Neuman v. ktisham, 17 Q.B. 723. ‘It nray he assumed', 
said Grant. M. R. 'that a vohurtarr' seUlemonl, itowever free from actual 
fraud, is by the operation of that statute (27 Eliz.. c. -I) deemed fraudrrl- 
ent and void against a suhseqwcirt purchaser for a r-alnablc consideration 
even when the purchase has been made with notice of the ^•ohlnlary 
settlement”. 


D tlie same principle. Sale, J. held in JosUiiti v. Alliance 

an ' of Simla, (1895) 22 Cal. 185, tl\at the words 'may be presumed’ in 
para, of the old section should be conslmed as equivalent to ‘shall 
e presumed:, and that a voluntary transfer of immoveable property 
subject of a transfer for consideration was void as 
+• ^ transferee, even though the subsequent transferee 

previous transfer. The view taken by Sale, J., was 
7 Bom T Jenkins, C.J., in Bni Cooccihai Miihamjnad, (1905) 

creditnre ^ regards transfers made with intent to defraud 

ed’ in riU can India have held that the phrase 'may bo presum- 

to sav tlip mpa ■ P^’^^^Sraph .should be given its plain mcanmg, that is 
season’ 3 -S! Evidence Act, 1872, 

have one * 7 ”*^ the same phrase ‘may be presumed' may 

subsequent fransfeL of transfers made to defraud 

to defeat or dpJ^v another meaning in case of transfers made 

harai fpl tfLr*,™' ^ 8 ““'’ 3 "f old section can 

■y insta and a sobsequent transfer !„ eonsidcrallon. 
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“Such being the case, it is desirable to split the section into two 
pjirts — one deah'ng exclusively wndi transfers .made witli intent to 
defraud creditors and the other with ti-ansfers made to defraud subse- 
quent transferees. In drafting the two sub-sectiojiis we have followed 
Ihe lines of sections 172 and 173 respectively of the Enghsh Law of 
Property Act, 1925.” — Report of the Special Committee (1927). 

254. Application of section : — ^The principle of this section applies 
lo Hindus and Mohamedans, as it is not inconsistent with their laws — 
Rangilbhai v. Vinayak, 11 Bom. 666 ; In re Kahandan, 5 Bom. 154 ; Abdul 
Htje V. Mahomed. 10 Cal. 616 ; Hormusji v. Cowasji, 13 Bom. 297. 

The irrinciple of this section has been held to be applicable to the 
Punjab, although this Act does not apply to that province — Md. Ishaq 
V. Md. Yusuf, 8 Lah. .544, A.I.R. 1927 Lah. 420, 101 I.C. 172 ; Chamija 
V. Shankat* Das, 14 I.C. 2.32, 74 P.R. 1912 ; Ibrahim v. Jitoan Das, A.I.R. 
1924 Lah. 707, 75 I.C. 1043 ; Tapasi v. Raja Ram, 115 I.C. 417 ; Chattru 
Mai Mt. Majdan, A.I.R. 1934 Lah. 460, 15 Lah. 849; Miler v. Mongol, 
1938 Lah. 156. 

By virtue of secs. 2 (d) and 5 the present section in terms does not 
apply in the case of a transfer under an order or decree of Court. But 
where a person has obtained a transfer under an order of the Court 
as a result of gross fraud,, the Court can give relief by applying the irrin- 
ciple of common law for avoiding fraudulent transfers — Ramanathan v. 
Unnamalai, A.I.R. 1942 Mad. 632 (1942) 2 M.L.J. 213. Tire principles 
embodied in this section are iir accordance witli the general principles 
of justice, equity and good conscience and as such should be taken as 
a guide by the Courts even in cases such as when a party bases his title 
on a transfer by a decree of tire Court where the provisions of this 
section do not apply — Mt. Akramunnissa v. Mi. Mustafannissa, A.I.R. 
1929 All. 238, 51 All. 595, 116 I.C. 445. 

Tlris seection has no application in a case where a creditor pleads 
that the deed of sale by the judgmeirt-debtor was a sham and bogus 
transaction and that the property was never conveyed at all and remaitr- 
ed the property of the vendor- — Parbhu Nath v. Sarju Prasad, I.L.R. 
1940 All. 542, A.I.R. 1940 All. 407, 1940 A.L.J. 470. See also Fakir 
Rux V. Thakur Prasad, A.I.R. 1941 Oudlr 457 (465), 1941 O.W.N. 801, 
194 I.C. 588 ; Purna Clmidra v. Sarojendra, A.I.R. 1953 Cal. 251, 50 
C.W.N. 740; Bankey Behari v. Brij Rani, A.I.R. 1944 Oudlr 314, (1944) 
O.W.N. (410) ; Raj Kiter v. Rajendra, A.I.R. 1951 AU. 443 ; Bommarayi- 
gowda V. Kalegowda, A.I.R. 1951 Mys. 103 ; Ram Rao v. Ajodhtja 
Pada, A.I.R. 1952 All. 83 ; Mahendra Mahto v. Siiraj Prasad Ojha, 
A.I.R. 1958 Pat. 568. Iir such a case the creditor is entitled to a dec- 
laration independent of this section, that the property purported to have, 
been sold is liable to sale in execution of his decree — Parbhu Nath r'. 
Sarju Prasad, supra. Attack based on this section involves the admis- 
sion that the transfer is a real transfer — Mt. HedayaNul-Nissa v. Jala- 
bud-Din, A.I.R. 1941 Oudlr 95, 1940 O.W.N. 1057, 1941 O.L.R. 29. All 
transfers iirtended to defeat or delay creditors cannot be presumed to be 
.sham. Such a transfer, whether real or sham, has to be decided nntlr 
reference to the document and the surrounding circumstances. Tire 
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rmestion depends upon the animus transf_erendi which the parties had at 
the time of the transaction — Tirupathi v, Lakshmana, A.I.R. 1953 Mad. 
545, (1953) 1 M.L.J. 123. 


This section is not intended to apply to a transfer by which one 
creditor is preferred to another. It is intended to apply to transfer by 
which property^ is removed from the creditors to the benefit of the debtor 

-pica May v. Chettiar Firm, 56 I.A. 379, 7 Rang. 624, 34 C.W.N. 

6 AI.R. 1929 P.C. 279; Naraindas v. Bliojraj, I.T..R. 1939 Kar. 269, 
A.I.R. 1939 Sind 97 (99), 181 I.C. 888. Sec Note 263, post. 


If tlie debtor does not retain any benefit for himself and if it is found 
that the transfer was for adequate consideration which was entirely expen- 
ded in satisfaction of genuine debts of tire debtor, then this section does 
not apply — Gharbhoya v. Deodotto, A.I.R. 193/ Nag. 400, 1/2 I.C. 389. 
Where the sale was effected in order to satisfy a decree and was the 
means of the decree-holder securing a benefit in the previous execution 
proceedings, it would not be set aside under this section — Chettyar Firm 
V. Ma Mai, A.I.R. 1937 Rang. 51, 167 I.C. 599. The mere fact that the 
judgment-debtor has other property to meet a creditor's decree does 
not, however, prevent the application of this section — Gopi Chand v. 
Jodhraj, A.I.R. 1929 AU. 458, 116 I.C. 815. 


A inherited some property from his father and as he began to 
contract debts, disputes arose between him, his wife and his minor son. 
The matter was referred to arbitration and an award was made by which 
the entire property was allotted to the minor son and a monthly allow- 
ance was feed for A and his wife and a decree was passed in terms of 
the award, the wife acting as guardian for her minor son : held, that 
though A was entitled to a share, as he had submitted to the award and 
the order of the Court, neither he nor his creditors were entitled to attack 
the award subsequently-HShanfitol v. Mvnshilal, A.I.R. 1932 Bom. 498, 
56 Bom. 595. 


255. Transfer ; — 'The word “transfer” used in this section is com- 
prehmsive enough to embrace witlrin its purview all kinds of transfers, 
whether with or \vithout consideration — Rnni Ro; v. Lai Chandra, A.I.R. 
1941 Oudh 205, 1941 O.W.N. 56, 1941 O.L.R. 210. Tlie mere fact that 
a transfer is executed without consideration, as in the case of a gift, will 
no^t necessarily lead to an inference that the transfer was made with 
m en to defeat or delay the creditors of the ti’ansferor. Each case must 
e examined on its oivn merits. A transfer made merely xvitli intent to 
e ea an anticipated execution is not a transfer made with intent to 
delay creditors within the meaning of this section — 
an? Hakim, 43 I.A. 104, 43 Cal. 521, 32 I.C. 34.3 

nd Rtazat Husain v. Mf. AU Bandi, A.I.R. 1920 Oudh 182, 60 I.C. 725. 

the a transfer of property binding as between 

in die <tprHn ^ Tf 1 *^ which is voidable in the circumstances laid down 
meant tn hJ a f- i transaction is merely colourable and not 

but mSelv n S IT Pa’^ties there i no transfer at aU, 

to die Durchflc»» of section does not appl> 

property in the name of another as benamdar, as there 
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is no transfer of any property — Jamnahai v, Dattatraya, A.I.R. 1936 Bom. 
160, 60 Bom. 226. See in tliis connection Naraijan v. 'Guru Prasad, A.I.E.. 
1952 Nag. 246; Ishwar Das v. Radlta Mai, A.I.R. 1960 Punj. 417. But 
the mere fact that the transaction is hollow does not make it tlie less a 
transfer of immoveable property within the meaning of tiiis section, and 
if its conditions are satisfied, the document should be declared void 
against the creditors of die transferor — Yatchand v. Sitarani, A.I.R, 1925 
Bom. 287, 27 Bom.L.R. 205, 86 1.C. 873. Tliis section applies to a suit by the 
nreitor for a declaration tliat the transfer is sham and that he is entitled 
to proceed against the propertj' for the realisation of his debt — Ouseph 
Skaria v. Cherian Joseph, A.I.R. 1965 Ker. 288. ^^^lere the sale is void 
ab initio the creditor need not bring any suit for avoiding it, but need 
only, after obtaining a decree against the transferor-debtor, attadi the 
pro^jerty, and in the event of the transferee filing a claim case or a suit, 
plead that the transfer was void ab initio — Shanfilal v. Chatnpalal, A.I.R. 
1962 Madli. Pra. 363. 

Where two debtors allowed the wife of one of them to apply for 
mutation on a false allegation of an oral gift of their property and to 
allege possession under the gift and themselves acquiesced in the passing 
of an order for mutation by stating that they had no objection, such an 
act amounted to a transfer and was voidable under this section — Askari 
Begam v. Bdttabh Das, A.I.R. 1938 Oudh 165, 175 I.C. 708. 

A partition among die members of a joint Hindu family is a transfer 
within the meaning of this section — Rasa Goundan v. Arunachela, 44 
M.L.J. 513, 72 I.a 978, A.I.R. 1923 Mad. 577 (dissenting from Indoil 
Jithiaji v. KothapalU, 10 L.W. 498, 54 I.C, 146) ; Ramasivami v. Kdtha- 
muthu,, 24 L.W. 180„97 I.C. 70, A.I.R. 1926 Journal 167. See also CJihafe 
Lai V. Lakhimchand, A.I.R. 1926 Nag. 355. Where immoveable propertj’’ 
has been partitioned among co-owners, it is a transfer wathin the section 
— {Women v. Ganpat, A.I.R. 1936 Bom. 10, 60 Bom. 34, 160 I.C. 242 ; 
Sm. Rattan Devi v. Jagadhar Mai, A.I.R. 1956 Punj. 46. Whether' a 
partition is or is not a transfer wthin die meaning of tiiis section Hiha 
principle thereof would apply — Vtnayak v. Moreshwar, A.I.R. 1944 Nag. 
44 (F.B.), I.L.R. 1944 Nag. 342. • 

The word “transfer” in this section covers a smTender by a Hindu 
widow of her ividow’s estate and if made to defeat or delay creditors, 
it is voidable — Nilkanta v. Muktabak A.I.R. 1936 Nag. 166, 165 I.C. 944 ; 
Shiou Shidda v. Lakhmichand, A.I.R. 1939 Bom. 496, 41 Bom.L.R. 1007. 

The execution of a baimukassa deed by a husband in favour of his 
wife is a transfer of property — Bibi Saira v. Bihi Saliman, 2 P.L.T. 577, 
63 I.C. 111 (113). 

Transfer includes a settlement by which the settlor conveys all his 
interest in die property to trustees, or a surrender by a Hindu widow of 
her life-interest in favour of the reversioner. See Natha v. Dhunbaiji, 
23 Bom. 1. A toaqf is a transfer ; and no person can make a waqff of his 
entire property wiAout making arrangement for the payment of his debts. 
A waqf created as a device for defeating creditors is voidable. Tlie 
Mahomedan law also is to die same effect. Consequently, the prorisions 
of sec. 53 apply to tvaqf created with intent to defraud creditors. Sec- 
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ffnn 9 I A) does not prevent this section from applying to tlie case— Ahmad 
SLi V Mim, 1929 A.L.J. 460, AXR. 1929 AU. 277 (278), in 
I C 97 BimlUah v. TaMn AU, 1930 A.L.J. 616, A.I.R, 1930 AU, 4® 
(46^ 124 IC 722. Before the amendment of this section in 1929 a 
wadimma made by the settlor with intent to defeat or 'delay his credit- 
tors would only be voidable at the option of the creditors so defeated 
nr dflaved Until so avoided the deed would remain valid— Zo/nd 
Hcmn V krid-ud-Din, A.I.R. 1946 P.C. 177. 40 C.W.N. 115, (1944) 
A.L.J. 517. See in this connection Har Prasad v. Ud. Usman, A,I.B, 

1942 Al. 2. 


Where ai suit was originally instituted under O. 21, r. 63, C. P. Code, 
an application for amendment of the plaint so as to bring it in confor- 
mity with the requirements of the present section was allowed— Durai- 
stoami V. Nataraja, A.I.I1. 1953 Mad. 619, (1953) 1 M.L.J. 322. See also 
Puma Chandra v. Sarojendra, A.I.R. 1953 Cal. 251, 56 C.W.N, 740. 


Immoveable property See Notes 17 and 18 under sec. 3, 


Mooeable property : — This section is restricted to immoveable pro- 
perty (25 Bom. 202, at p. 209) and has no application to mooeables. In 
India, there is no statutory provision restraining the fraudulent transfer 
of moveable propeiTy, but the general principle of justice, equity and 
good conscience as enunciated in this section may be extended to cases 
relating to transfer of moveable property — Cbidambara v, Sami Aiyar, 
30 Mad. 6 (9) ; Kunhu v. Raru Nair, 46 Mad. 478 (481); Ah Fooii v, Hoe 
Lai, 9 Rang. 614, A.I.R, 1932 Rang, 13 ; Motilal v Kashibai, A.I.R. 1938 
Nag. 249, 172 I.C. 390. 


256. Intent to defeat or delay creditors : — ^The word "intent” imp- 
lies “aim’ and thus connotes not a casual or merely possible result but 
ratlier connotes die one object for which the effort is made, and thus 
has reference to what has been called the dominant motive, without 
which the action would not have been taken — Bhagioant v. Kedari, 25 
Bom. 202 (226), Tire intent in order to render a transfer voidable must 
be an intent so to impair the estate as to render it incapable for 
remaining assets to satisfy its general liabilities. If the untransferred assets 
suffice to meet all claims, a single creditor cannot prevent the transferor 
rom dealing as he pleases with the surplus — Chettyar Firm v, Ma Than, 
' ' Rang. 308, 153 I.C. 191. Intention is a question of fact and 

107 A.I.R. 1928 All. 61 (62), 50 All. 208, 

•f X. the partition takes between the husband and the 

wue at a time when the husband is heavily indebted and all the taiv 
S.. f given to the wife leaving property of a flimsy charac- 

^ lu^and, the partition is hit by this section — ^Sm. RflffflJil 
1 ^-LR. 1956 Punj, 46. Where the .mortgaged 

nf satisfy tire mortgage debt, any transfer by way 

rlpfpflf ^ erwise cannot be said to be with a view to defraud or 

transfer was witlrout 

Saivswati ^ presumption of intention to .defraud— 

consider is under this section what the Court has to 

ei die action of the transferor on the .date of the trans- 
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fer .was intended to defeat or delay the ca'editors, and not whether the 
creditors have been defeated since. The fact that all the creditors have 
been paid oflt since the date of tiie transfer is however immaterial — 
Deokali v. Ram Deoi, A.I.R. 1941 Rang. 76, 1940 P.L.R. 777. But on 
this last point see Abdvl Rahman v. Sultan Begam, infra. The relevant 
period of time for judging the intention of the transferor is the date of 
the transfer. Tlie Court must consider whether on that date the trans- 
feror had the intention to defeat or delay and not whether the creditors 
have been defeated since — Bibi Kura Begum v. Jainandon Prasad, 
A.I.R. 1955 Pht. 370 ; Umafl Suit v. Union of India, I.L.R. (1965) 2 Mad. 
250. 

If the intention of the vendors was to put their property beyond 
the reach of creditors by converting it from land to cash (which can 
easily be concealed) it would bring die case within sec. 53, because that 
is the most obvious and effective method of defeating and delaying 
creditors — ^alamalai v. S. 1. Export Co., 33 Mad. 334 (336). But the 
mere fact that a transfer was made to defeat an anticipated execution 
is not a good reason for holding that the intent was to defeat or delay 
the creditors of the transferor, if there is other property left to meet the 
claim of the creditors — Bhagwant v. Kedari, 25 Bom. 202 (224) ; Bam 
Raj V. Lai Chandra, A.I.R. 1941 Oudh 205, 1941 O.W.N. 56, 1941 O.L.R. 
210. So also, the mere fact that three decrees were outstanding against 
the transferor when he made a gift of his property to his son and 
grandson, would not lead to the inference that the gift was intended to 
defeat the execution of the decrees, unless it was proved that after the 
gift the transferor had no other propei+y left to satisfy the decrees — 
Jtcala Sing v. F(tita, 19 A.L.J. 87, 60 I.C. 825. But a transfer of the 
properties of the transferor, soon after a decree has been passed against 
him, must be deemed to have been made with the intention of defeat- 
ing the creditors — Natha v, Dhunbaiji, 23 Bom. 1 (11). See also Phoosi 
V. Radhey Shyam, A.I.R. 1951 Aj. 41. Each case must be decided on 
its own facts. Where a gift was made orally by a judgment-debtor 
after the decree-holders had obtained their decree and the reasons given 
by the donee for the gift were both inconsistent and inadequate, these 
facts were enough to raise the presumption that the gift was made with 
intent to defeat or delay ,tlie creditors. TTlie mere fact that the judg- 
ment-debtor had other property to meet the decree did not prevent 
the application of the section — Md. Haidar v. Safdar Jah, A.I.R. 1938 
Oudh 230 (231), (1938) O.W.N. 922. So also the mere fact of the gene- 
ral knowledge that the transferor was in financial difficulties would not 
by itself establish want of good faith on the part of the transferee— 
Rafbari Bank v. Rani Harshamukhi, A.I.R. 1947 Cal. 154, 51 C.W.N. 36. 
Where a husband executed a hiba-bil-eioaz in favour of his wife in lieu 
of dower, conveying all his moveable and . immoveable properties in- 
cluding the household effects, and it appeared that the couple had been 
married for 15 years and no explanation was forthcoming as to why the 
donor thought of making the gift just at the time when a suit had been 
instituted against him by one of his creditors and it was also found 
that no physical possession of the propertj'’ had been conveyed to the 
donee, held that the gift was made with the object of defrauding credit- 
ors— lAtnfjia V. Sheo Prasad, 8 A.W.N. 794, 134 I.C. 415, A-I.R. 1931 Oudh 
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344 See also Abdul Ht/e v. Mozaffar Hossein, 10 Cal. 616 (RQ., 
mha V Dhanbai, 23 Bom. 1. Where a person executes a deed of gift 
in hvour of his wife the crucial question is however one of intention to 
defraud the creditors, and the facts that all the creditors existing at the 
date of the deed have been paid off before the institution of the suit 
and that no fresh debts were incurred by tlie donor for about three years 
after the execution of the deed, even though not conclusive, afford a 
verv strong evidence negatiAung the intention to defraud— lAhdi/l RaJir. 
m7n V. Sultan Begam, A.I.R. 1941 Oudh 178, 1940 O.W.N. 1336, 1941 
O.L.R. 65; see also Mt. Bibo v. Sampuran Singh, A.I.R, 1936 Lah. 222, 
162 I.C. 922 and Zahir AJimed v. Det>i Dayal, 6 Lticlc. 397, 1931 Oudli 
134, 129 I.C. 333. Vlhiere a transfer is made in order to settle a debt 
created by money advanced previously by the transferee, the mere fact 
that the transferee is relative of the transferor by marriage does not 
estabhsh the fact that the transfer was bogus and entered into witliout 
consideration with a view to defeat and delay the creditors of the trans- 
feror — Ahmed Din v. Partap Singh, A-I.R. 1939 Lah. 438, 41 P.L.R. 373. 
Where the purpose of dedication to charity of a very small quantity of 
land of the donor was real and not illusory, it could not be said that 
the dedication was made with intent to defeat or delay the creditorsi 
when the bulk of the property was placed in the hands of the sons of 
the donor for the express purpose of paying off all his debts — Raman, 
Chettiar v. MvthusiMmi, A.I.R. 1941 Mad. 188. (1940) 2 M.L.J. 803, 
1940 M.W.N. 1180. 


In order to defeat or delay Ins creditors, a person can adopt two 
methods— (1) by making a fictitious transfer and (2) by making a real 
transfer. Wlien the first method is alleged, tire allegation is sufficiently 
rebutted by finding that the consideration passed. Wlien tlie second 
method is pleaded, the plea cannot succeed unless it is shown that the 
transferee has entered into a conspiracy with the debtor to defeat or 
delay his creditors— Amur Nath v. Dwarkadas, A.I.R. 1945 All. 42, I.L.R. 
1944 All. 737. 


Where during the pendency of a suit tlie defendant applied for an 
adjournment, and during the adjournment conveyed all his properhes, 
some of them at half their value, and it was found that tlie money 
obtmned by the sale was utilised for paying off the whole of a debt for 
^ w f jointly responsible witli two other persons and a 

debt tor winch no demand of payment had been made, held that the 
m emon was to defeat and delay the creditors — Chettyar Firm v. Ma 
bem, 5 Rang. 588, A.I.R. 1928 Rang. 1 (3), 105 I.C. 582. Where the 
nS hransferor and his transferee clearly was to defraud the 

. f. c°j’. ® that the debt due to the creditor was eventually 

make of l^he property left by the transferor did not 

whether L U because the test to be applied in sucli cases is 

ed into ; f transaction sought to be impeached was enter- 

or defeat oo of the parties to that transaction was to defraud 

?31 S 1? of debts-Amina Bibi v. Saiyed Yusuf, 20 A.L.J. 

rnent is tl L f ^ ^454). [Tliis portion of the judg- 

a sale by a debtor there is a clear finding that 

by a debtor was made in order to defeat fire oredtor's claim, it 
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is immaterial and unnecessary to consider that the debtor had other 
properties sufficient to satisfy the creditors claim — Meenakshi v. Am- 
mani, A.I.R. 1927 Mad. 657 (659), 101 I.C. 610, 38 M.L.T, 369 ; and die 
case would be stronger for the application of this section, if the other 
properties of the debtor are not easily available for satisfaction of the 
creditor’s decree— Gopi Chand v. JbdJnaj, A.I.R. 1929 All. 458, 116 I.C. 
815, Where during tlie pendency of e.'cecution proceedings consequent 
on a mortgage-decree a judgment-debtor sells his property and pays the 
decretal amount into Court for the satisfaction of the decree-holder, no 
question of intent to defraud arises, and the rtansfer is perfectly valid — 
Kanchan Mandar v. Kamahi Pmsad, 21 C.L.J. 441, 29 I.C. 734. But 
where a judgment-debtor, soon after a money-decree had been passed 
against him, sold away his houses and lands without any intention of 
paying the judgment-creditors, held tliat the sale was voidable under this 
section, and the mere fact that he subsequently paid some money to 
some creditors through fear of arrest did not make any difference — 
Palamalai v. S. I. Export Co., 33 Mad. 334 (337). Munhjammal v. 
Thyagaraja Mudaliar, A.I.R. 1958 Mad. 580. Where a part of the money 
obtained by the transferor under a conveyance was applied for the dis- 
charge of some of his debts, another part was paid to a persPn who 
was not his creditor, and the rest was kept by the transferor Jiimself 
although there were other creditors, held that the transaction was in- 
tended to defeat these creditors and was voidable under this section — 
CJiidambaram v. Sami Aiyar, 30 Mad. 6 (9). 

Tlie transfer wliich defeats or delays creditors is not one which 
prefers bne creditor to another, but which removes property from the 
creditors for the benefit of the debtor. A debtor can pay some creditors 
in full leaving others unpaid. The debtor must not however retain a 
benefit for himself — iNainsiikhdas v. Goioardhandas, .\.I.R. 1948 Nag. 
110, I.L.R. 1947 Nag. 510 j Balagurunathan Chefty v Siibha Reddy, 1 
An. W.R. 79. 

Wliere a judgment-debtor without any special pressure by his cre- 
ditor transferred all his property to the creditor without receiving any 
cash consideration and all the consideration alleged was old debts and 
money paid or promised to be paid to other creditors, the transfer was 
regarded prima, facie voidable — iN. S. &c. Firm v. Attatiddin, A.I.R. 
1933 Rang. 191, 148 I.C, 539; Tej Bhan v. Chandi Shah, A.I.R. 19^ 
Lah. 564. Where a person carrying on business which is to a certain 
erfent hazardous and with opportunity of utilizing other’s property for 
his own purpose, executes a deed of gift of his own property in favour 
of his wife, the effect of the deed would be to defeat or delay any 
claims which the other persons might have at any time against him. 
Such a deed of gift is therefore false and fraudulent. If he executes a 
deed of gift with the above intention, it cannot be given effect to as a 
tvakf — Mahammad Ali v- Mt. BisneiUah, A.I.R. 1930 P.C. 255, 35 
C.W.N. 324, 128 I.C, 647, See also Chidambaram v. Srinivasa, 37 Mad. 
227 (P.C.) ; Nilkanth v. Uuktabai, A.I.R. 1936 Nag. 166, 165 I.C. 944. 

The subsequent and the prior conduct as well as the contemporane- 
ous conduct of the transferor are all relevant and must be considered 
in order to decide what his motive was in transferring the property 
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/{wVflu Climd V. Kishcn Chand, A.I.R. 1938 Lah, 136 (137). ^Vllere at 
liiJ date of transfer of the property to her sons the transferor owed money 
to the creditors and subsequently had to transfer her goods at a great 
i().ss to some of tlie creditors and there were stdl creditors who had not 
been satisfied, tlie inference was irresistible tiiat her motive in transfer- 
riiin tlie property in favour of her sons was to screen it from her credit- 
<.rs— fhid at p. 138. If the intention of the transfer is to defeat one of 
(Iiu creditors, that is not a transaction contemplated by this section; but 
It by no means follow's that because a transfer is for tlie purpose of 
defeating one of the creditors, tlie intention of the transfer is not to 
defeat all the creditors— JiCedam-ati v. Radhey Lai, A.I.R. 1937 Pat. 609, 
107 l.C. 353. S. 53 (1) applies where only a part of the property of tlie 
debtor is sold— C. Abdul Shukoor Sahib v. Ar}i Papa Rao, A.I.R, 1963 
S.C. 1150. 

Where a person who was indebted to B and several other creditors, 
made a gift of liis property to a third person, and thereafter he dealt 
with the property as if it were his own and a few months after die gift 
mortgaged the property to B, the only inference was that either the 
gift w'as wliolly fiictitious or that it was intended to defeat or delay 
creditors and in particular to defraud die mortgagee B — Mt Kami 
\\ Babu Lai, A.I.R. 1937 Lah. S19, 172 l.C. 508. Where a Mahomedan 
judgment-debtor transfeired certain property which was subsequently 
attached in execution of a decree against him started prior to transfer to 
his wife for an alleged deferred dower and it was not shown that the 
judgment-debtor had ever previously attempted to pay off the dower, 
nor was there any particular necessity shown for making the transfer 
on that date, it was deemed to have been made for the purpose of def- 
eating the judgment-creditor — Ookul v. KJianum Nur, A.I.R. 1936 Pesh. 
216. 


But an intention to defeat the creditor may w'ell exist on the part 
of the I'endor, yet the sale will be valid unless the vendee was also a 
S fraud— yjnayoA- v. Kaniram, A.I.R. 1926 Nag. 293, 92 I.C. 

' J. The mere probability or even certainty of a transfer having the 
erect of delajdng or defeating the attachment by a j'udgment-creditor 
«s not a sufficient reason for invoking .sec. 53. In such a case tliere must 
Cl icr le the additional fact of the transfer being for a grossly inade- 
qna e consideration or something else would raise tlie presumption of 
C 406^^ ' ■ 1927 All. 714 (715), 25 A.L.J. 


Ijwden lies on die creditor to show that die ti-ansfer was in- 
II in I r defeat or delay his claim, or at least that his claim against 

lIlP lT;l3%Cr/>r/\¥' i -ir.* __ _ _ __ 
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case "’feuhon to defraud, it is for the debtor to meet the 

A.I.R.Tg^'punj'aeT^*'" facts— Boc/mn Smgh v. Banarast 

io term "creditor” in 'this section is correlative 

and signifies a person to whom a debt is due. It includes 
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]iot only those creditors who have obtained decrees, but also tliose 
whose claims have yet to be proved in a Civil Court. It also includes 
tliose creditors who become so subsequent to the transfer— AhdnZ/a- 
khan V. ParshoUam^ A.I.R. 1948 Bom. 265, I.L.R. 1947 Bom. 807 ; Dw- 
Mct Board v.Md. Abdul Salem, A.I.R. 1947 All. 383, (1947) A.L.J. 408; 
M-urli Motiram v. Rewachand, A.I.R. 1946 Sind 137, I.L.R. 1946 Kar. 14 ; 
Ishiuar Timmappa v. Deoav Venkappa, 27 Bom. 146; Chinamal v. Gid 
Ahmad, A.I.R. 1923 Lah. 478, 73 I.C. 719 ; Faiz Alt v. Harkuar, A.I.R. 
1923 Nag. 334; Gamti v. Nathu, A.I.R. 1926 Nag. 494; Reese River 
Silver Mining Co. v. Atwell, (1869) L.R. 7 Eq. 347. 

The rule of this section is not applicable to mortgagees as such, 
whose debts being secured upon their debtors property cannot be 
defeated out of their right by any subsequent alienation fraudulent or 
otherwise — Stephens v. Olive, 2 Br. C.C. 90; Kanchan v, Baijnath, 19 
Cal. 386. But where the property mortgaged is not sufficient to satisfy 
the mortgage-debt and the debtor is personally h'able, the mortgagee 
will be a creditor for the balance — Harman v. Richards, 10 Hare 81. If 
the mortgagee relinquishes his security for the debt or if it for any 
reason goes ofF, he will then rank as a simple creditor and will be 
entitled to the protection under the section — Lister v. Turner, 5 Hare 
281. 

A landlord is a creditor in respect of the rents due from' his tenant — 
Nagendra v. Satadal, 26 Cal. 536. A Hindu wife who has got a claim 
for past maintenance is a creditor of her husband, although she has not 
obtained decree for maintenance — Meenakshi v. Ammani, A.I.R. 1927 
Mad. 657 (658), 101 I.C. 610. But an auction-purchaser who is not a 
decree-holder is not a creditor or a subsequent transferee witliin the 
meaning of tliis section— Bar Hakimbu v. Dayabhai, 41 Bom. L.R. 1104, 
A.I.R. 1939 Bom. 508, 185 I.C. 655. 

A creditor whose claim has become bajred by limitation ceases to 
be a creditor and cannot sue under this section to set aside a fraudulent 
conveyance. See Btirjorji v. Dhanbai, 16 Bom. 1 (17). 

Although the word "creditors” is used in the plural number, still 
this section applies with equal force and effect if a debtor transfers his 
property with the intention of defeating one single creditor amongst a 
munber of creditors. Tlris section is not limited in its application to 
cases where tliere is an intention to defeat the general body of creditors 
— Fakir v. Majho, 2 P.L.J. 546 (550), following In re Moronay, L.R. 21 
Ir. 27 ; Ishan Chandra v. Bishu Sardar, 24 Cal. 825 (827). Tire fact that 
there is only one creditor and not more is no reason to exclude the 
application of the section, if it is clear that the transfer is fraudulent 
and made for the purpose of defeating or delaying him — Naraindas v. 
Bhojraj, I.L.R. 1939 Kar. 269,. A.I.R. 1939 Sind 97 (99), 181 I.C. 888 ; 
see also Md. Ishaq v. Md. Yvsaf, A.I.R. 1927 Lah. 420, 8 Lah. 544, 101 
I.C. 172 and Mt. Bibo v. Sampuram Singh, A.I.R. 1936 Lah. 222, 162 I.C. 
922 ; Body of creditors of Filer Khasim Sahah v. Bhaskara Chalamiah, 
(1963) 2 Andh. L. T. 224. 

IVliere the claim of a wife to maintenance has not matured into a 
claim for separate maintenance, a transfer by the husband in considera- 
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nf her rieht to maintenance cannot be regarded as a transfer to a 
creditor for the purposes of this section-Bri/ Raj Kuar v. Ram Doyal, 
A.I.R. 19'32 Oudli 40, 135 I.C. 369. 

Tire burden lies on the creditor to show that he was a creditor at 
ihG time of the transfer ; v.e., he lent money before the transfer sought 
to be tapTached took plaee-Md. Uhaq v. Md. Yvsuf, 8 Lah. 3«, A,lJt. 
1927 Lah. 420 (421), 101 I.C. 172. 

In a suit by the creditor under this section he should ask for the 
amount and the relief of a declaration that the transfer by the debtor is 
void as regards him, because he is defrauded, defeated or delay- 
ed. But no issue under this section can be framed if the creditor asks 
for a decree for the amount against the transferee from the debtor and 
treats the transfer as a valid one — Satju v. Shycini Siindey, A.l.R, 1934 
All. 918,, 153 I.C. 674; Sachiianand v. Radhapaf, A.I.R. 1928 All. 234, 
26 A.L.J. 524. 

Sabseqaeat creditors The benefit of this section is not restricted 
to existing creditors alone ; a fraudulent transfer may equally be impeached 
by subsequent creditors as well as by those existing at the time it was made 
— Hooseinbhai v. Haji Esniail, 5 Bom.L.R. 255 ; Thomas Pillay v. Matkii- 
raman, 33 Mad. 205 ; Ram Chand v. Mathura Chand, 19 A.L.J. 299, 60 
I.C. 896 ; Narasimham v. Narayana, 22 L.W. 592, 92 I.C. 405, A.I.R. 1926 
Mad. 66 (68); Meenakshi v. Ammani, 101 I.C. 610, A.I.R. 1927 Mad. 657; 
Parkash Narain v. Birendra, 7 Luck. 131, 132 I.C. 51, A.I.R. 1931 Oudh 
333 ; Zahir Ahmad v. Devi Dayal, 6 Luck. 397, 129 I.C. 333, A.I.R. 1931 
Oudh 134; Magnibai Ktshorjee v. Kesrimal Sawairam, A.I.R. 1955 M.B. 
159. It is not necessary that a man should be actually indebted at the 
time he enters into a voluntary settlement ; for if a man does it with a 
view to being indebted at future time, it is equally fraudulent and ought 
to be set aside — per Lord Hardwick in Stileman v. Ashdown, 2 Atk. 481. 
So, where a transfer was executed at a time when the executant was well 
aware of the probability of a decree for a substantial sum being passed 
against him, this section would apply, although the transferor had no 
present debts at the time the transfer took place^ — Manraj AgarwaJa v. 
A (Cal.) ; Rajagopala v. Sivagami, 20 L.W. 538, 

noiA-; 779, 82 I.C. 945 ; Rain Das v. Debit, A.I.R. 1930 All. 610, 

intr, ^ 1278, 128 I.C, 436. Similarly, “a man is not entitled to go 

EJc ^ szardous business, and immediately before doing so, to settle all 
voluntarily ; the object being Tf I succeed in business I make 
bear t>iT 1 ^ ^ leave my creditors unpaid. They will 

nrevpnt" thing which the statute was meant to 

All V 7 V<trte Riissil, 14 Ch. D. 588 ; Mohammad 

P C 25f n ?r ^21 (P-C.). 35 C.W.N. 324 (329), A.I.R. 1930 

862* A t’t? V- Munshi Lai, 56 Bom. 595, 34 Born.LR. 

trade cannor rm “A man who contemplates going into 

reach of doing so take the bulk of his property out of 

—per Malins V r l^is creditors in his trading operation." 

V LR. 14 Eq. 106 , see else 

cases in which persons of extravagant habits make settlements 
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of the whole of their property in favour of their son or wives, with the 
purpose of protecting the property against the consequences of their own 
improvidence, stand on a different footing. Such conveyances are well- 
known in English law, and Courts in India have also given effect to such 
voluntary conveyances. In such cases, when the settlor was not in debt 
at the time but subsequently contracted debts, the creditors have not 
been permitted to avoid the settlement ; because it was made with the 
intention of saving the property from the settlor's own improvidence and 
not with the' intention of defeating the creditors. When there was no 
indebtedness at the time of the settlement, no mala fides can be presumed 
merely from the possibility that it might prejudice the claim of subsequent 
creditors — Sadashiv v. Trimbak, 23 Bom. 146 (156, 157). No question 
of consideration arises in such case. In fact, the consideration is natural 
love and affection — Ibid, Thus, a certain person who was leading a life 
of dissipation transferred all his property to his wife, so that he might 
not be at liberty to live lavishly as before. But even after the execution 
of the deed, he drifted into his old bad way of life and began to contract 
debts. In a suit by a creditor impeaching the transfer, it was held that 
there having been no indebtedness of the transferor at the time when he 
executed the deed of assignment of his wife, and the consideration for 
the same being natural love and affection which the law regarded as good, 
no mala fides could be presumed merely from the possibility that the 
settlement might prejudice the claims of subsequent creditors — Ebrahim- 
bhai V. Fiilbai, 26 Bom. 577 (585). See also Md .Ishaq v. Md. Yusuf, 
8 Lah. 544, 101 I.C. 172, A.I.R. 1927 Lah. 420 (421). 

In the case of subsequent creditors, i.e., where there are no debts 
due at the time and the transferor runs into indebtedness subsequently, 
the presumption will be regulated by the peculiar circumstances of each 
particular case. If, for instance, the transfer was made to ward off the 
effects of a threatened litigation or in anticipation of the transferor 
embarking upon a commercial venture or on the eve of his going into 
trade, the intent to defeat or delay future creditors will be presumed. 
But in other circumstances the transaction will be presumed to be bona 
fide, and it will lie on the future creditors to prove that the transfer was 
made with intent to defeat or delay the creditors — Md. Ishaq v, Md. 
Yusuf. 8 Lah. 544, 101 LC. 172, A.I.R. 1927 Lah. 420 (421). Where a 
person executes a deed of wakf or gift in favour of his son and it is found 
that all his existing creditors at that time are fully paid off, this fact 
affords a very strong evidence negativing the intention to defraud 
creditors, and a subsequent creditor cannot bring a suit to set aside the 
transfer — Zahir Ahmad v. Debi Dayal, 6 Luck- 397, 7 O.W.N. 1115, A.I.R. 
1931 Oudh 134 (135) ; see also Shantilal v. Munshilal, 56 Bom. 595, 139 
I.C. 820, A.I.R. 1932 Bom. 498 (504). In the absence of any express inten- 
tion to defraud, a voluntary deed cannot be set aside at the instance of a 
creditor whose debt comes into existence after its date, if all the creditors 
existing at the time have been paid off — In re Kelleher, [1911] 2 Ir. R. 1. 
“Where the settlor was not indebted at the time, the onus of proving 
the fraud is thrown on those who impeach the settlement, for fraud is 
not to be presumed. The mere fact of subsequent indebtedness is not 
evidence of a fraudulent intent against subsequent creditors” May s 
Fraudulent Conveyances. 
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258. ‘Voidable’ -.—Section 53 does not render a transaction void ob 
initio, but only voidable, and that only at the option of any person defeat- 
ed, defrauded or delayed — Krishna Kumar v. Joykrishna, 13 C.L.J 570 29 
I.C. 690 ; Rangnath v, Gobind, 28 Bom. 639 ; Krishna Bai v. Debi SiLh 
71 I.C. 409, A.I.R. 1923 Nag. 195 ; Malan Devi v. Amritsar National Bmk 
A.I.R. 1936 Lah. 286, 162 I.C. 39 ; Budhei-mal v. Verha'am, A-LR. 1945 
Sind 78, I.L.R. 1946 Kar. 98. If the transferee pays off the debt due to 
the creditor, the latter cannot complain that he is defeated or defrauded 
by the transfer and so cannot avoid it — Krishna Bai v. Debi Singh, (supra) 

A transfer declared void under this section is not annulled altogether 
but only against creditors and only to the extent necessary for satisfaction 
of their claims. Subject to their claims the transfer is enforceable-- 
— Nanjamma v. Rangappa, A.I.R. 1954 Mad. 173. 

Where a sale is a real one, though for grossly inadequate considera- 
tion or fradulent, the transaction is perfectly valid till avoided by a person 
given the right to do so under this section. The equitable maxim of in 
pari delicto and the related one of ex dolo malo non oritor actio do not 
apply to a transaction which the law itself is prepared to uphold and 
enforce, unless it falls within this section — Narayan v. Maruti, A.I.R. 1936 
Nag. 207, 165 I.C. 76 ; Nathusa v. Munir, A.I.R. 1943 Nag. 42, 1943 N.LJ. 
133 ; Anantha v. Arunachalam, A.I.R. 1952 Tr.Coch. 105 ; Tirupathi v. 
Lakshmana, A.I.R. 1953 Mad. 545, (1953) 1 M.L.J. 123. 

The question whether an alienation should be set aside as being in 
fraud of the creditors is a pure question of fact and cannot be agitated in 
a second appeal — Subramania v. Annavi, A.I.R. 1942 Mad. 522, (1942) 2 
M.L.J. 556 ; Errachi Reddiar v. Vellayya Reddiar, A.I.R. 1968 Mad. 256. 

A Mahomedan transferred certain properties to his wife in lieu of 
dower, but more than two years before his adjudication as insolvent. The 
property was mortgaged by the wife and in execution of the mortgage- 
decree it was purchased by B. It was found that the transfer in favour of 
the wife was fradulent. The Official Receiver thereafter applied to avoid 
the transfer ; held that the transfer in favour of the wife was voidable 
and not void and was liable to be set aside under this section, but oniy 
without impairing the rights of a bona fide transferee for valuable con- 
sideration. As the right of B had come into existence before the applica- 
tion for avoiding the transfer in favour of the wife was made by the 
Receiver, the transfer in his favour must stand — Basharat v. Ram Rattan, 
A.I.R. 1938 Lah. 73. The argument that one is entitled under the Maho- 
medan law to execute a deed open to challenge under sec. 53 is irrelevant 
for the purposes of this section — Har Prasad v. Md. Usman, A.I.R. 1943 
All. 2, 1942 A.L.J. 645. A transfer by a Shia Muhammadan is not outside 
the scope of this section — Bibikubra Begum v. Jainandan Prasad, A.I.R- 
1955 Pat. 370. 

The creditor has the election of either accepting the transactiOT 01 
of avoiding it ; and he may do so expressly or by implication. If he affirms 
the transaction expressly or does any act which amounts to an affirmation 
of the transaction, he loses his right of avoiding it afterwards. Once x e 
has decided to do one thing, he loses his other option, and cannot e 
allowed to reprobate what he has approbated — Sachitanand v. Radnapa , 
26 A.L.J. 524, A.I.R. 1928 All. 234 (235), 116 I.C. 86. 
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In a suit to set aside a deed of assignment under lliis section, the Court 
passed a decree that the deed of assignment was bogus and fraudulent and 
declared it as cancelled and of no effect again.st the creditors; /iM. the 
Judge intended to cancel the assignment and not merely to declare it 
void in part leaving it effective as between the assignor and the assignee 
and ineffective only against the creditors — Ramchamira v. Vittu Covtnd, 
A.LR. 1941 Bom. 65, 42 Bom. L.R. 1057. In this case the proper form 
of decree to be passed in such cases was indicated. 

For the purpose of avoiding a transfer which is voidable under this 
section, it is not necessary that a suit should be filed by a creditor, li 
is enough that he repudiates the transfer by an unequivocal declaration, 
such as by attachment of the properties transferred— Ouseph v. Aunammu, 
A.I.R. 1951 Tr.-Coch. 237. 

259. Whether ‘suit’ by creditor is necessary”: — Under this section 
the avoidance by a creditor of a fraudulent transfer by the debtor need 
not be by a suit, brought on behalf of all the creditors or even by that one 
creditor ; an open and unequivocal declaration of the intention to avoid 
it expressed by a creditor is sufficient in law to enable him to treat it as 
void and to take steps on that footing to enforce his rights as a creditor 
for obtaining satisfaction of his debt. Thus, where a creditor after coming 
to know of a prior fraudulent transfer by the debtor, made a subsequent 
purchase of one of the lands included in the prior transfer, ignoring the 
prior transfer and treating it as if it convc}*ed no title to the 
prior transferee so far as the land purchased by himself was concerned, 
held that there was a sufficiently unequivocal expression of an intention 
by the creditor to avoid the prior transfer to the extent to which it was 
necessary to give effect to his own purchase. The methods of avoidance 
are not restricted to proceedings against the property through attachment 
and sale for the purpose of recovering the debt. This section docs not 
preclude recover}' by means of any other reasonable transaction, through 
which, without incurring the expenses of litigation the creditor could, 
make available the value of the property to satisfy his debt — Sawi Asuri 
V. Adinam, 12 L.W. 718, 61 l.C. 580 (582, 5831 Ranuisicami v. Lakshmauia. 
A.I.R. 1936 Mad. 408, 161 l.C. 1003. Sec also Nanjantma v. Run^appa, 
supra. 

Where a creditor attaches in execution the property transferred by 
the debtor, that is sufficient exercise of the option by the creditor to avoid 
the transaction — Nauratan v. Margaret Stephen, 3 P.L.T. 613. 68 l.C. 369, 
A.LR. 1922 Pat. 572. But see Thaher Unnissa Begum v. Shercunmssu 
Begum, A.I.R. 1955 Mad. 446 where it has been held that only when a 
suit is instituted by a creditor for avoiding a transfer does s. 53 come into 
operation. 

An auction-purchaser cannot be regarded as a creditor or a transferee 
within this section — Nanjamma v. Rangappa, supra. W'licrc a decree- 
holder has elected to avoid a transfer by putting up the properties to 
auction sale in e.xccution of his decree, the avoidance however cnure> 
for the benefit of the auction-purchaser — ibid. Subsequent creditors also 
are entitled under this section to avoid the transfer ibid. 

Defence bij creditor in a suit by transferee If a creditor '•■ants to 



344 tftANSfER OF PROPERTY 


[Sec. 53 


avoid a fraudulent conveyance made by his debtor he can do so not onlv 
by a properly instituted suit, but also by way of defence to a suit brought 
by the transferee. A suit to set aside the fraudulent transaction is not 
the only remedy ; this section can be pleaded as a defence— Ramaswami 
V. Mallappa, 43 Mad. 760 (F.B.), 39 M.L.J. 350, 59 I.C. 947 (overruling 
Palaniyari v. Appavu, 30 M.L.J. 565 ; Subrahmania v. Miithia Chettiar, 
41 Mad. 612 (F.B.) ; and Muthukumara v. Alagappa, 6 L.W. 518) '• 
Cheruthazhath Abdulla Haji v. Cheriyandi, 50 I.C. 959 {per Seshagiri Aiyar 
J.) ; Abdul Kadir v. Ali Mia, 16 C.W.N. 717, 14 I.C. 715 ; Dhansukhdas 
V. Jhango, 16 N.L.R. 3 ; Ram Chand v. Mathura Chand, 19 A.L.J. 299, 
60 I.C. 896; Nilkantk v. Muktabai, A.I.R. 1936 Nag. 166, 165 I.C. 944; 
Shaukat Ali v. Sheo Ghulam, A.I.R. 1936 All. 663, 165 I.C. 124 ; Naraindas 
V. Bhojraj, I.L.R. 1939 Kar. 269, A.I.R. 1939 Sind 97 (98), 181 LC. 888 ; 
Bibi Kubra Begum v. Jainandan Prasad, A.I.R. 1955 Pat 370 ; Ramnalh 
Sastrigal v. Alagappa Chettiar, A.I.R. 1956 Mad. 682. See also Seth 
Ghansham Das v. Utna Pershad, 23 C.W.N. 817 (P.C.), 50 LC. 264 in 
which the Judicial Committee allowed the creditor to raise in defence 
the plea that the plaintiff's mortgage was executed collusively as a device 
to defeat the creditors, court can give relief to a creditor who in his 
written statement take his distinct pleas: (1) that the sale was void 
being sham and fictitious ; (2) that even if real it was intended to delay 
or defeat creditor, hence voidable — C. Abdul Shukoor Saheb v. Arji Papa 
Rao, A.I.R. 1963 S.C. 1150. 

261. Protection of transferee in good faith ; — See second para of 
sub-section (1). This was the third para of the old section, and was 
intended to apply to both cases where the transfer was made with intent 
to defeat creditors and where it was made with intent to defraud 
subsequent transferee. But it has been pointed ou't by the Special Com- 
mittee that "this para can hardly apply where there is a contest' between 
a prior voluntary (gratuitous) transfer and a subsequent transfer for 
consideration.” For this reason this para has been included only in 
sub-section (1) of the new section. 

Every conveyance of immoveable property made with intent of 
defeating the claims of creditors is voidable at the instance of any person 
so defeated. But if such a person does not with reasonable promptitude avoid 
the transaction and by his laches allows the transferee to convey the same 
to a third person for value and such third person takes it in good faith 
and for consideration this para applies and the person whose claim is 
defeated is estopped in equity from denying such third person’s title — 
Phagoo V. Tiilshi, A.I.R. 1930 All. 438, 125 I.C. 506. A transfer cannot 
be set aside on the ground that it was made to defeat or delay the creditors 
of the transferor, if the transferee acted in good faith and proved 
consideration — Daya Ram v. Nadir Chand, A.I.R. 1934 Lah. 318. 

This para protects a bona fide purchaser for valuable consideration, 
whether he purchases from the original fraudulent transferor or from a 
transferee from him — Kunhii Pothanassiar v. Rcrn/ Nair, 46 Mad. 478, 
44 M.L.J. 527, A.I.R. 1923 Mad. 558 ; Shikar Chand v. Jagmandar, 25 
A.L.J. 873, 106 LC. 519, A.I.R. 1928 All. 29 (32) ; Malan Devi v. Amritsar 
National Bank. A.I.R. 1936 Lah. 286, 162 LC. 39 ; Basharat Ali v. 
Rattan, A.I.R. 1938 Lah. 73, I.L.R 1938 Lah. 439, 40 P.L.R. 1000 ; Man 
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Singh V. B. N. Sinha, A.I.R. 1940 Lah. 198, 191 I.C. 639- A fraudulent 
grantee takes the entire estate of the fraudulent grantor, and a bona fide 
purchaser from the fraudulent grantee takes the entire estate, even though 
the deed is voidable at the instance of the creditors of the original grantor 
— Shikar ' Chand, supra. But where the original transfer was supported 
by no consideration, and devised by the parties to defeat the creditors of 
the transferor (and was therefore not merely voidable but void) and the 
property was afterwards assigned for value to an innocent purchaser, held 
that this last mentioned person was not protected by this para ; since his 
assignor had acquired no interest in the property under the void transfer, 
he had no title to convey to his transferee, although this person was a 
transferee in good faith — Basti Begam v. Benarsi Prasad, 30 All. 297 (308), 
explained in Shikai- Chand's case, supra. 

This clause lays down that when the consideration for the transfer 
and good faith on the transferee’s part are present, the intention of the 
transferor to defeat or delay his creditors is immaterial. Shephard and 
Brown, 7th Edn., pp. 160-161. There can however be no good faith when 
the transferee knows that part of the consideration is fictitious and when 
he assists the debtor in his device to defeat and delay his creditors. It 
does not matter whether part of the consideration is good, nor whether 
part of the motive is good — Jamadar Singh v. Naiyab Ali, A.LR. 1941 
Cal. 378, 45 C.W.N. 498. 

The meaning of this para is that where a person acquires any pro- 
perty for value and in good faith, that is, without being a party to any 
design on the part of the transferor to defraud his creditors, his right 

shall, not be impaired by anything contained in this section, notwith- 

standing that the transferor may be actuated by such desire — Ishan 
Chunder v. Bishu Sardar, 24 Cal. 825 (827, 828). If the transferee did 
not share the intention of the transferor to defeat or delay his creditors, 

he would be a transferee for good faith and for consideration and his 

rights would be protected under this section,; but if both of them are 
actuated by the same common intention to defraud creditors, there is no 
good faith, even though full consideration has passed — Shaukat Ali v. 
Sheo Ghulam, A.LR. 1936 All. 663, 165 I.C. 124 ; Waryam Singh v. 
Thakar Das, A.LR. 1935 Lah. 404, 16 Lah. 680, 158 LC. 254 ; Mnthuswami 
V. Ramaswami, A.LR. 1942 Mad. 751, (1942) 2 M.L.J. 444. A mere 
fraudulent intention on the part of the grantor alone will not invalidate 
the transfer, if it is for valuable consideration and there is no want of 
good faith on the part of the grantee — Hakim Lai v. Mooshahar Sahii, 
34 Cal. 999 (1017) ; Gopal v. Bank of Madras, 16 Mad. 397 ; Bhagtoant v. 
Kedari, 25 Bom. 202 (224). The knowledge and intention of the transferee 
are the determining factors in such a case. If he buys in good faith and 
for valuable consideration, his purchase cannot be set aside by reason of 
the transferor having sold the property for the express purpose of defeating 
or delaying the creditors. It is a question of fact in each case whether 
the transferee purchased in good faith without knowledge of the trans- 
feror’s fraudulent intention' — Ibrahim v. Jiwan Das, A.LR. 1924 Lah. 707 
(709), 75 LC. 1043 ; Daulat Ram v. Ghulam Fatima, 89 I.C. 953, A.LR. 
1926 Lah. 25. 

A deed cannot be said to have been executed in good faith, when it 
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was executed as a mere cloak, the real intention of the parties being th- 
the ostensible grantor should retain the benefit to himself—Ramasantia 
V. Adinarayana, 20 Mad, 465 (466) ; Natha v. Maganchand. 27 Bom \r) 
(327) ; Ex yarte Games, (1879) 12 Ch. D. 314. 

If the property of the debtor is transferred for consideration to a 
bona fide purchaser, then even though such transfer has the effect of 
putting the debtor’s property out of the reach of the creditors, the transfer 
will nevertheless be effective and the creditors will not be entitled to 
have the transfer set aside or declared void — Fakira Singh v. Majho Singh 
2 P.L.J. 546 (550, 551), 40 I.C. 685. The transaction may defeat or delay; 
the transferor may intend that it should ; the transferee may know that 
it will ; the consideration may be inadequate ; and yet unless the 
transferee himself has been wanting in good faith, his ri^ts will not be 
impaired — Bhagwant v. Kedari, 25 Bom. 202 (226), Even where consi- 
deration has been paid, and possession delivered to the transferee, the 
transfer will not affect the rights of the creditor, if the transferor’s 
intention was to defeat or delay him- But so far as the transferee is 
concerned it must be found that he participated in the intention of the 
transferor to defeat or delay the creditor. If the transferee had no notice 
of and did not share in the fraudulent intention, the transfer will not be 
set aside — Pandurang v. Bapuji, 71 I.C. 28, A.I.R. 1923 Nag. 103. The 
definition of constructive notice given in sec. 3 should not be imported 
into this section. So, the mere knowledge on the part of the transferee 
of an impending execution of a decree against the transferor is not suffi- 
cient to make the transferee a transferee otherwise than in good faith, 
when he does not share the intention of the transferor to defeat or delay 
his creditors nor participates in the commission of the fraud— /s/wn 
Chund^ V. Bishu Sardar, 24 Cal. 825 (828, 830) ; Raizat v. Ali Bandi, 7 
O.L.J, 699, 60 I.C. 725 (727) ; Bakht Bali v. Lekhrani, 15 I.C. 509 (510) ; 
Ah Boon V. Hoe Lai, 9 Rang, 614, A.I.R, 1932 Rang. 13 (14). The mere 
knowledge on the part of the purchaser that the sale may defeat or delay 
the creditors is not sufficient to negative the bona fide of the purchaser— 
Kanvini Kumar v. Hira Lai, 23 C.W.N. 769, 51 I.C. 736 ; Bhagwant v. 
Kedari, 25 Bom. 202 (213). Where a mortgage was executed at a time 
after the first attachment had ceased and before the next attachment 
had come into existence, the mere knowledge that the execution was 
pending against the transferor for long does not necessarily make the 
transfer invalid as against a bona fide transferee for value — V. P. L. Firm 
V, Chettyar Firm, A.I.R. 1933 Rang. 169, 146 I.C. 954. 

Where the circumstances raise a presumption of fraud, the burden lies 
on the transferee to prove good faith on his part and consideration— 
Amarchand v. Gokid, 5 Bom.L.R. 142 ; Palamalai v. S. I. Export Co,, 33 
Mad. 334 (338) : R. M. A, M, Firm v. Maung San, 6 Bur.L.J. 145, A.I.R. 
1927 Rang. 331 (332), 104 I.C. 557 ; Hashmat Begam v. Mohan Lai, A.I.R. 
1937 Oudh 349, 168 I.C. 53 ; C. Abdul Shukoor Saheb v. Arji Papa Rao, 
A.LR. 1963 S.C. 1150. 

A transferee who knows the extravagant and reckless character of 
the transferors ought to inquire whether they are transferring the proper y 
with the intention of defeating their creditors ; but the absence of sue 
inquiry, especially when the transferee is not aware of any debts of ^ 
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transferors, cannot be called mala fide — Natha v. Dhiinbaiji, 23 Bom. 1 
(14). So also, it is not the duty of the purchaser to see to the application 
of the purchase-money — Deoki Nandan v. Saiyed Jawad Hussahi, A.LR. 
1928 Pat. 199 (201), 106 I.C. 356. 

Under this clause, good faith is more essential than consideration, sj 
that if the element of good faith is not present, the transaction will be 
avoided even where there is some consideration — Normal Das v. Chet 
Ram, 11 O.C. 197 ; Sundar Singh v. Ram Nath, 7 Lah. 12, A.LR. 1926 Lah. 
167 (168), 27 P.L.R. 219, 93 I.C. 1013. It is not sufficient to render a deed 
valid that it should be made upon good consideration ; it must also be 
proved that it was made in good faith ; for (as Lord Coke observed in 
Twyne’s case) "a good consideration doth not suffice, if it be not also bona 
fide" — Chidambaram v. Sami Aiyar, 30 Mad. 6 (9) ; Kamini Kumar v. Hira- 
lal, 23 C.W.N. 769, 51 I.C. 736 ; Hakim Lai v. Mooshahar, 34 Cal. 999 
(1008, 1,013) : Viswananda v. Raja Venkata, A.I.R. 1927 Mad. 278 (280), 25 
L.W. 223, 99 I.C. 709 ; Madan Gopal v. Lahri Mai, 12 Lah. 194, 130 I.C. 62, 
A.LR. 1930 Lah. 1027 (1028). Under this section, the Court has not only 
to determine whether there was consideration, but has also to consider 
whether the purchaser was a transferee in good faith, i.e., whether or 
not the transferee combined with the transferor in carr^nng out the impro- 
per purpose of defeating the creditors — Hamidunnissa v. Nasirunnissa, 31 
All. 170 (172). So, if the transferee shares with the transferor the inten- 
tion of defeating the creditors of the latter, the transfer will be viodable 
at the option of the creditors, even though there is some consideraion — 
Bhikhabai v. Panchand, 43 Bom. 707 (714), 52 I.C. 682. In ordinary cir- 
cumstances, if it is proved that there was a valuable consideration adequate 
to the occasion, the Court will be slow to hold that there was no good 
faith (5 Bom, L.R. 142) ; but if the circumstances indicate that the trans- 
feree knew that the vendors were selling the property for the purpose 
of defeating and delaying their creditor, and that the transferee assisted 
the vendors in that purpose, held that he could not be deemed to be a 
transferee in good faith although he paid good consideration — Palamaltii 
v. S. I. Export Co., 33 Mad. 334 (338) ; Chidambaram v. Sami Aiyar, 30 
Mad. 6 (10) ; Ishan Chitnder v. Bishu Sardar, 24 Cal. 825 ; Ah Foon v. Hoe 
Lai, 9 Rang. 614, A-I.R. 1932 Rang. 13 (14). Where the transferor acted 
throughout in bad faith and with the object of defeating, delaying and 
obstructing his creditor, and it was further found that not only was the 
transferor acting in fraud of his creditor but that the transferee also had 
knowledge of the fact and aided and abetted him in doing so, and that 
though there was some consideration, a substantial portion of the consi- 
deration was fictitious, held that the whole transaction must be treated 
as fraudulent and effected with the object of defeating the creditor — Mulii 
Ram V. Jiivandra Ram, 4 Lah. 211 (213, 214), 72 I.C. 452, A.I.R. 1923 Lah, 
423. 


Thus, if a debtor with the purpose of cheating his creditors converts 
his lands into money, because money is more easily shuffled out of sight 
than land, he of course commits a gross fraud ; and if bis object in making 
the sale is known to the purchaser, and he nevertheless aids and assists in 
executing it, his title is worthless as against creditors, though he may 
have paid the full price — per Black, C. J. in Covanhawan v. Hart, 60 Am. 
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Dec. 57, cited in 34 Cal. 999 (1014) ; Alagappa v. Dasappa, 24 M.L.J. 293 
18 I.C. 332 ; Palamalai v. South Indian Export Co., 33 Mad. 334 ( 336 ') 
Kammi Kumair v. Heera Lai, 23 C.W.N. 769, 51 I.C. 736 ; Aftabuddin v' 
Basanta Kumar, 22 C-W.N. 427 ; Ishan Chunder v. Bishu Sardar, 24 Cal 
825 (828) ; and such a transfer cannot be held to be valid on the ground 
that a portion of the consideration-money was applied by the transferor 
in payment of some debts which he owed to third persons— Aftabuddin v. 
Basanta Kumar, (supra). A gift of property by a person under embarrassed 
circumstances to his wife and so to make provision for their maintenance 
cannot be held to be bona fide, because although the donor is bound to 
maintain his wife and minor son, still such obligation is a personal obliga- 
tion, and the payment of debts takes precedence over a right of main- 
tenance — Sundar Singh v. Ra?n Nath, 1 Lah. 12, A.I.R. 1926 Lah. 167 (168) 
93 I.C. 1013. 

When the transferee is a creditor of the transferor, and accepts the 
transfer in satisfaction of the debt due to him, though with the knowledge 
that his doing so has the effect of defeating other creditors of the trans- 
feror, the transfer will still be considered as made in good faith and 
within the protection of this clause — Ishati Chunder v, Bishu Sardar, 24 
Cal. 825 (829) ; Rajani v. Cour, 35 Cal. 1051 (1058). A creditor is a 
transferee in good faith if the transfer is made in satisfaction of his dues, 
even though he is aware that proceedings had been taken by another 
creditor for the recovery of his debt, if his primary object is to protect 
himself and not to defeat other creditors — Mating San v. Mating Kyaw, 
A.I.R. 1937 Rang. 471. 

Notice: — ^Where one person takes a possessory mortgage of property 
with full knowledge and notice that another is already in possession of 
such property under an earlier instrument of a similar kind, he cannot be 
said to be acting in good faith within the meaning of this section. Even 
though his instrument may be registered, still his status will be affected 
by his own mala fides—Ram Autar v. Dhanauri, 8 All. 540 (542). 

Onus: — ^Either under sec. 100 or under the more general rule of la-vv, 
the burden is on the transferee to establish that he is a bona fide trans- 
feree for value without notice — Remikabai v. Bheosan Hapsaji, A.I.R. 1939 
Nag. 132, 1939 N.L.J. 129, 185 I.C. 33 following Bhiip Narain v. Gokiil 
Chand, 61 LA. 115, 13 Pat. 242, A.I.R. 1934 P.C. 68 ; Errachi Riddiar v. 
Vallayya Reddiar, A.I.R. 1968 Mad. 256. 

262. Consideration The term ‘consideration’ in the 2nd paba of 
sub-section (2) means valuable consideration, for if the consideration is 
inadequate, the presumption may arise that the transferee did not act in 
good faith. It is not correct perhaps to say that there is any distinction 
between consideration which should be valid for the purposes of the Con- 
tract Act, but not valid for the purposes of sec. 53 of this Act — Tej Bhan 
V. Chandi Shah, A.I.R. 1938 Lah. 564. No doubt in a suit under this section 
the question of adequacy of consideration is relevant, but that question 
becomes immaterial in a case where the issue framed is whether the tran- 
saction is fictitious or genuine — Fakir Bux v. Thakur Prasad, A.I.R. 1941 
Oudh 457 (463), 1941 O-W.N. 801, 194 I.C. 588 ; Jagadamba v. Ram 
Khelwan, A.I.R. 1942 All. 344, 1942 A.L.J. 399. 
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“Valuable consideration means some right, interest, profit or benefit 
accruing to the one party, or some forbearance, detriment, loss or respon- 
sibility given, suffered, or undertaken by the other ” — pgr Lush, J., in 
Currie, v. Misa, L.R. 10 Ex. 153 (162), cited in Mahammadiinnissa v. 
Bachelor, 29 Bom. 428 (433). A time-barred debt forms no consideration 
for a transfer — Rangilbhai v. Vinayak, 11 Bom. 666 (674, 677); Narayam 
V. Viraraghava, 23 Mad. 184 (189) ; but see contra — Motimal v. Mangho- 
mal, A.LR. 1930 Sind 284, 127 I.C. 701. Where a Muhammadan relin- 
quished his share in the family propertj' in order to facilitate the appoint- 
ment of the Collector as guardian of the minor nephew of the surrenderer, 
held that the relinquishihent was not a gratuitous gift unsupported by 
consideration. The consideration of the relinquishment was the Collector s 
undertaking the guardianship of the minor and the responsibility of taking 
charge of the minor's property — Mahammadiinnissa v. Bachelor, supra. 

Prima facie when the execution of a mortgage or other conveyance is 
proved, it is not necessary to prove as against a third person that the con- 
sideration passed, and proof that the consideration mentioned did not 
pass is of no avail to show that the interest was not conveyed. Such 
proof is only important when, taken with other circumstances, it tends, 
to show that the instrument was a mere sham and not intended to con- 
vey any interest — Maung Din v. Ma Hnim, A.I.R. 1925 Rang. 227, 3 Rang. 
71, 89 I.C. 436. 

Where a mortgage effected for consideration of old debts during the 
pendency of suit by creditors was challenged to be a sham transaction, it 
was held by the Privy Council that if the debts for which the mortgage 
was granted cannot be displaced as bona fide debts, and if the mortgage 
in its authenticity and its execution cannot be impugned, then the con- 
solidation of the debts at the particular period was a piece of family policy 
not contrary to law, although open to full scrutiny in judicial proceedings 
—Muthia V. Palamappa, A.I.R. 1928 iP.C. 139 (143), 51 Mad. 349, 32 
C.W.N. 821, 55 LA. 256, 109 I.C. 625. 

The personal liability of the manager of a joint Hindu family cannot 
prevail against a settlement for consideration, viz-, allotment of a share 
for the maintenance of his wife though subsequent in time to the incur- 
ring of the liability — Mt. Raf Kudr v. Din Dayal, A.LR. 1931 Oudh 325, 
135 I.C, 895. If the transfer is made for valuable consideration with the 
full intention that the title should pass and if no benefit is intended to 
be retained to the grantor, then the transfer will be valid as against an 
attaching creditor, even though the object of the transfer might have been 
to defeat an impending execution and the transferee has also knowledge 
of the same — Mohideen v. Mt. Mustaffa, A.I.R. 1930 Mad. 665 (667-68). 
126 LC. 604. 

If it is proved that the transferee paid what was the full value of the 
property transferred to him, the Court will lean towards holding that the 
transferee acted bona fide in the transaction — Ah Foon v. Hoe Lai, 9 Rang. 
614, A.I.R. 1932 Rang. 13 (15), 135 I.C. 641. A transfer is not void under 
this section where there is nothing to show that the transfer was not 
made entirely in good faith, that is to say, that there was not full con- 
sideration for the transfer, even though the transferee may have got a 
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preference over other creditors or possible creditors — Tan San v. U Kua 
A.LR. 1933 Rang. 162, 145 I.C. 330. Where the greater part of the con- 
sideration has been paid, the fact that a small portion of it is still due 
to the vendor is not sufficient to vitiate the sale for want of consideration 
—Natha v. Maganchand, 11 Bom. 322 (328). If the consideration was 
not grossly inadequate, the mere fact that full consideration was not paid 
would not be a ground for holding that the transaction was fraudulent— 
Devkinandan v. Jawad Hussain, A.I.R. 1928 Pat. 199 (201), 106 I.C. 356. 

If the transfer was made for a grossly inadequate consideration, the 
presumption may arise that the transfer was fraudulent and that the trans- 
feree did not act in good faith — Chettiyar Firm v. Ma Mai, A.LR. 1937 
Rang. 51, 167 I.C. 599. But this presumption holds good in case of a 
sale, but not in case of a mortgage, for with regard to a mortgage it 
cannot be said that consideration is grossly inadequate, seeing that a 
mortgage can be for any amount regardless of the value of the property— 
Banwari v. Bhag Mai, 12 Lah. L.J. 107, A.LR. 1931 Lah. 213, Where it 
is alleged that a sale is effected for an inadequate consideration only to 
defraud the decree-holder creditor of the judgment-debtor vendor, the 
only evidence that can be available is the various suspicious circumstances 
from which an inference can be drawn that the sale was made with a 
view to defraud the creditor — Appaloi’aju v. Krishnamurthy, A.I.R. 1932 
Mad. 182, 139 I.C. 582. It is not necessary, however, for the Court to 
find that the consideration was “grossly inadequate” in order to come to 
a conclusion that sec. 53 applies — Kedarwati v. Radhey Lai, A.LR. 1937 
Pat. 609, 170 I.C. 353. 

Partial consideration: — ^Where a portion of the consideration for a 
mortgage is fictitious, the whole instrument ought not be to considered 
fictitious ; it must be upheld to the extent to which it is supported by 
consideration- — China Pitchia v, Pedukotiah, 36 Mad. 29 (30), 11 I.C. 868. 
But when a debtor with a view to defeat or delay his creditors colludes 
with one of them and creates a mortgage in his favour for a consideration 
which is partly fictitious and partly made up of a true money debt due 
to that creditor on the footing that the transaction as a whole was a 
collusive transaction intended to defeat and delay creditors, the transaction 
should be set aside as a whole, and the creditor who is a party to the fraud 
cannot be allowed the protection of the transaction to the extent of his 
prior debt discharged thereby — Javvadi Narasimamurti v. Maharaja of 
Pittapur, (1941) 2 M.L.I- 99, A.LR. 1941 Mad. 690 (693), 1941 M.W.N. 
573 ; see also Sama Rao v. Doraistoami, 24 M.L.J. 266, 18 I.C. 768 Md 
Rajabhadar v. Thiruvengada, A.I.R. 1928 Mad. 20, 106 I.C. 651 ; Ja?7iaaar 
Singh V. Naiyab AH, 45 C.W.N. 498, A.LR. 1941 Cal. 378. Where only 
a small part of the consideration is a barred debt, it cannot be held on that 
account that there was no consideration and that the deed is void in toto. 
It is valid to the extent of the consideration which is valid Natha 
Magan Chand, 11 Bom. 322 (328). Where the considerations for a mort- 
gage are separable, part being valuable, and part fictitious for the purpose 
of defeating or delaying the creditors, the transfer is valid and enforcea c 
with regard to the part which is for valuable consideration, and is lu 
operative so far as the consideration is fictitious. Thus, a mortgage was 
executed for a total sum of Rs. 8,500. It was found that Rs. 4,853 was 
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actually advanced by the mortgagee and the evidence as to the balance 
Rs, 3,647 was extremely suspicious and seemed to be for the purpose of 
delaying another creditor who had obtained a decree on a hatchita ; held 
that there ought to be a mortgage-decree on the footing of Rs. 4,853, 
being the principal money secured — Rajani Kumar v. Gourkishore, 35 
Cal. 1051 (1057, 1058) ; Loorthi v. Gopalasami, 46 M.L.J. 125, A.I.R, 1924 
Mad. 450 (453), 80 I.C. 147. But in some other cases it has been Iield that 
the two parts of such a single transaction are not separable and ougiil 
not to be separated ; therefore the transfer in fraud of creditors which is 
partly supported by consideration is toholly void, and is not good to the 
extent to which consideration passed — Santa Row v. Doraisami, 24 M.L.J. 
266 (269), 18 I.C. 768 (dissenting from 35 Cal. 105) ; Chidambaram v. 
Sami Aiyar, 30 Mad. 6 (11) ; Visvananda v. Raja Venkata, 1927 M.W.N. 1, 
25 L.W. 223, 99 I.C. 709, A.I.R. 1927 Mad. 278 (280) (dissenting from 36 
Mad. 29) ; Bhikhabhai v. Panchand, 43 Bom. 707 (715), 21 Bom. L.R. 770, 
25 I.C. 682 ; Madan Gopal v. Lahri, 12 Lah. 194, A.I.R. 1930 Lah. 1027 
(1029): Rajabhadar v. Thiriwengada. A.I.R. 1928 Mad. 20, 106 I.C. 651. 
See also Narayana v. Viraraghovan, 23 Mad. 184, in which part of con- 
sideration was fictitious, and the transfer was held to be void in toto. 
If a transfer though in part for valuable consideration is as regards the 
other part only an arrangement to defeat creditors, it is wholly void against 
the creditors and cannot be upheld to the extent to which it is supported 
by consideration. It is fraud that vitiates the transaction. The only 
exception the law contemplates is in favour of a transferee in good faith 
and for consideration — Warryam Singh v. Thaktir Das, A.I.R. 1935 Lah. 
404, 16 Lah. 680, 158 I.C. 254 ; Motilal v. Mt. Kashibai, A.I.R. 1938 Nag. 
249, 172 I.C. 396 ; Gokul v. Khanutn Nur, A.I.R. 1936 Pesh. 216 ; Bhagwan 
V. Rajindra, A.I.R. 1923 Pat. 564, 77 I.C. 1 ; Appalaraju v. Krishnamurthi/, 
A.I.R. 1932' Mad. 182, 135 I.C. 582. In such a case if the transferee has 
paid off prior mortgages in favour of himself and another person, the mort- 
gages will stand though the sale be invalid — Peruri v. Peruri, A.I.R. 1932 
Mad. 182, 135 I.C. 582. But when there is no pre-existing debt, the mere 
fact that some considerations passed under a mortgage which on the 
evidence has been held to be in fraud of creditors will not justify the 
view that the mortgage can be held to constitute a valid security to the 
extent of the contemporaneous advance — Mathu Vasu v. Vein Miirugc:, 
(1939) 2 M.L.J. 362, A.I.R. 1939 Mad. 745 (749). 1939 M.W.N. 633 : sec also 
Bai Hakimbu v. Dai/abhai, 41 Bom. L.R.. 1104, A.I.R. 1939 Bom. 508 (513). 
185 I.C. 655. 

If, however, a portion of the consideration has been applied in paying 
off a mortgage-debt of the transferor, the transfer is valid to that extent. 
The principle is that when a transfer of immoveable property is set aside 
on the ground that it was intended to defeat or delaj' the creditors, the 
transferee is entitled to get credit only for the mortgage-debt binding on 
the property that he may have discharged as part of the consideration 
for the transfer, but not for the money-debts of the transferor discharged 
by him — Gangama v. Veerappa, A-T.R. 1931 Mad. 513 (520), 131 I.C. 833. 

Dower ; — ^A dower-debt due by the wife from her husband is a valuable 
consideration, consequently a transfer of property' by the husband to the wife 
in satisfaction of her dower-debt is a perfect!}' legitimate transaction, and 
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no Court has any power to disturb it ' — Siiba Bibi v. Balgovmd, 8 All. 178 • 
Bibi Saira v. Bibi Saliman, 2 P.L.T. 577, 63 I.C. Ill (113); Mahadeo Lcil 
V. Bibi Maniram, 12 Pat. 297, 145 I.C. 213, A.I.R. 1933 Pat. 281 (283). It 
there is a real dower-debt due to the wife, equal to or exceeding the value 
of the property transferred, the transfer cannot be impeached if it is a 
genuine transfer and the transferor reserves no benefit for himself— 
Mahadeo Lai v. Bibi Maniram, supra. A gift by a Muhammadan husband 
of a portion of his property to his wife could not be impeached under this 
section, when it was found that part of the wife’s dower-debt was still 
due and it was further shown that the husband still retained in his posses- 
sion other immoveable property to meet the claims of his creditors-- 
Amina Bibi v. Md. Ibrahim, 4 Luck. 343, 114 I.C. 504, A.I.R. 1929 Oudh 
520 (521) : Umrao Singh v. Kaniz Fatima, 1901 A.’IV.N. 67. 

Permission to marry a second time : — In a Madras case, permission to 
marry a second time has been held to be a good consideration. A transfer 
of all the properties of a person in favour of his children by his first wife 
at a time when he was about to marry a second wife, and in consideration 
of his being permitted to do so by the relatives of his first wife is not a 
transfer in fraud of creditors and is not voidable, even though the trans- 
feror was heavily indebted at the time— Kapini Goitndan v. Sarangapani, 
3 L.W. 287, 34 I.C. 744 (745). 

263. Preference of one or some creditors : — Para 3 of sub-section 
(1), which has been newly added, lays down that nothing contained therein 
shall affect the law of insolvency. The Special Committee remarks: — 

“To make sub-section (1) more comprehensive we have provided, as 
is done in section 172 of the English Law of Property Act, 1925, that 
nothing contained in sub-section (1) shall aflfect the law of insolvency for 
the time being in force. Thus, a voluntary transfer, though it may be 
good under sub-section (1), may be avoided in insolvency proceedings 
under the circumstances mentioned in section 55 of the Presidency-towns 
Insolvency Act, 1909, and section 53 of the Provincial Insolvency Act, 
1920. Similarly, a transfer is not necessarily void under sub-section (1) 
because it amounts to an assignment of all the transferor’s property for the 
benefit of a particular creditor or of particular creditors [Alton v. Hanison, 
(1869) L.R. 4 Ch. 622 (626) ], but it may operate as an act of insolvency 
under section 9 of the Presidency-towns Insolvency Act and section 6 oi 
the Provincial Insolvency Act, or it may be void as amounting to a fraudu- 
lent preference within the meaning of section 56 of the Presidency-towns 
Insolvency Act and section 54 of the Provincial Insolvency Act.’’ 

It is a well-known principle of English law, which has been con- 
sistently followed in India, that except in cases falling under the law relat- 
ing to insolvency, a conveyance is not voidable because it secures a pre- 
ference to one creditor or some of the creditors, to the exclusion of the 
others. Section 53 renders void only those transfers which are made for 
the pupose of defeating all the creditors of the transferor to the benefit 
of the debtor, but it does not render void a transfer which is made merely 
for the purpose of preferring one creditor to another. Thus, a debtor pur- 
ported to convey his properties for adequate consideration for the purpose 
of paying off some only of his creditors, and it was proved that the debts 
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were genuine debts and were in fact discharged out of the consideration 
for the conveyance, and the consideration for the deed represented the 
value of the properties transferred ; held that the transfer was not void- 
able at the instance of the other creditors — Hakim Lai v. Mooshahar, 34 
Cal. 999 (1019), affirmed b}' the Privy Council in Musahar v. Hakim Lai, 43 
Cal. 521 ; Body of creditors of Filer Khasim Saheb v. Bkaskar Chatamiah, 
(1963) 2 Andh. L.T. 224. A preference of one creditor to the detriment 
of another is no ground for impeaching the deed, even if the debtor was 
intending to defeat an anticipated execution by another credtor. In a 
case in which no consideration of the law of Bankruptcy applies, there 
is nothing to prevent the debtor paying one creditor in full and leaving 
others unpaid, although the result may be that the rest of his assets will 
be insufficient to provide for the payment of the rest of his debts. But 
the debtor must not retain a benefit for himself — Musahar v. Hakim Lai, 
43 Cal. 521 (524) (P.C.) ; Miithia Chetty v. Palaniappa, 51 Mad. 349 (P.C.l, 
109 I.C, 626, A.I.R. 1928 P.C. 139 ; Ma Paioa May v. Chettyar Firm, 7 Rang. 
624 (P.C.), 34 C.W.N. 6 (10), A.I.R. 1929 P.C. 279, 120 I.C. 645 ; Badri 
V. Hazari, A.I.R. 1930 Oudh 93. 5 Luck. 625, 125 I.C. 163 ; Atmaram v. 
Dayaram, A.I.R. 1929 Sind 94, 115 I.C. 330; Martoadi, etc.. Firm v. 
Sripathi, A.I.R. 1927 Mad. 1114, 101 I.C. 568 ; Motilal v. Kashibai, A.LR. 
1938 Nag. 249, 172 I.C. 398 ; Lalit Mohan v. Anil Kumar, 43 C.W.N. 1036 ; 
Mila V. Mongol, A.LR. 1938 Lab. 156 ; Chettyar Firm v. Chettyar Firm, 
A.I.R. 1937 Rang. 531 ; Dewan Chand v. Punjab & Kashmir Bank, A.I.R. 
1937 Lah. 220, 170 I.C. 68 ; Parmanand v. Jairamdas, A.I.R. 1938 Sind 215 
(216) ; Ram Ratan v. Mt. Akhtari Begum, 14 Luck. 621. A.I.R. 1939 Oudh 
230 at p. 231, 1939 O.W.N. 398 ; Nathusa v. Mtmir, A.LR. 1943 Nag. 42. 
1943 N.L.J, 133 ; Haque Brothers Private Ltd. v. Mohendra Nath Sarma, 
A.LR, 1966 Assam 36. The transfer of property to one creditor for a 
price far in excess of the debt due to him and the retention of the excess 
amount for his own benefit indicates an intent to defeat or delay the other 
creditors, especially when he has no other property left — Bai Hakimbu v 
Dayabhai, 41 Bom. L.R. 1104, A.LR. 1939 Bom. 508 (512). 185 LC. 655 ; 
see also Mina Kumari v. Bijoy Singh, 44 LA. 72, 44 Cal. 602. Apart from 
the law of bankruptcy a creditor may take a transfer although he is fully 
aware that the other creditors are thereby defeated and even when pro- 
ceedings at their instance are pending. The principle is this: What the 
law contemplates is the defeating or delaying of creditors, by which is 
meant the whole body of creditors, and so long as there is even a single 
creditor who takes the benefit, it cannot be said that the transfer amounts 
to a fraud ; all the creditors not having been defrauded, the preference 
of one creditor to another even though fraudulent in the law of insolvency 
cannot be impeached under the general law — Dasamsetti v. Offlcidl 
Receiver, A.LR. 1935 Mad. 250, 68 M.L.J. 57 ; C. Abdul Shukoor v. Arji 
Papa Rao, A.LR. 1963 S.C. 1150, The provisions of para 2 of sub-section 
(1) do not come into operation until the provisions of para 1 of that 
sub-section have been fulfilled — Parmanand v. Jairamdas, supra. The 
circumstance that the debtor’s action is prompted by revenge against a 
creditor who got him imprisoned for his debt is irrelevant — Mila v. 
Mongol, supra. The mere fact that one creditor is preferred to another 
does not in itself render the transaction in favour of the preferred creditor 
voidable under this section, if the debtor reserves no benefit to’ himself. 
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A debtor, for all that is contained in sec. 53, T. P. Act, may pay his 
debts in any order he pleases, and may pay and creditor he chooses— 
Mina Kumari v. Bijoy Singh, 44 Cal. 662 (P.C.) ; Palamahi v. South Indian 
Export Co., 33 Mad. 334 (337) ; Muthia v. Palaniappa, 45 Mad. 90. A.IR 
1922 Mad, 447, 70 I.C. 432, 41 M.L.J. 594; Kalu v. Randhir, 21 O.C. 97 
46 I.C. 330 (331) ; Amina Bibi v. Md. Ibrahim, 4 Luck. 343, 114 I.C. 504* 
A.I.R. 1929 Oudh 520 (521) ; Madan Gopal v. Lahri Mai, 12 Lah. 194* 
130 I.C. 62, A.I.R. 1930 Lah. 1027 (1028) ; Uttamrao v. Gangaram, 27 
N.L.R. 382, A.I.R. 1932 Nag. 33. The meaning of the statute is that the 
debtor must not retain benefit for himself ; it has no regard whatever 
to the question of preference or priority among the creditors of the debtor. 
See the above cases and Mahadeo v. Bibi Maniram, A.LR, 1933 Pat. 281, 
12 Pat, 297, 145 I.C. 213 ; Daya Ram v. Nader Chand, A.I.R. 1934 Lah! 
318, 150 LC. 640. A settlement which preferred certain creditors and 
intended to defeat others might be good under the statute— Mzdd/efon 
V. Pollock, (1876) 2 Ch. D. 104 (108), cited in 34 Cal. 999 (1010). In one 
sense it may be considered fraudulent for a man to prefer one of his creditors, 
to the rest and give him a security which left his other creditors un- 
provided for ; but that is not the sense in which the law understands the 
term ‘fraudulent.’ The law leaves it open to a debtor to make his own 
arrangements with his several creditors and to pay them in such order 
as he thinks proper — per Baron Ralf in Eveleigh v. Purssord, 2 M. & R. 
541 ; Mina Kumari v. Bijoy Singh Dudhoria, 44 Cal. 662 (P.C.). 

A transfer of property made by a Mahomedan husband in favour of 
his wife in lieu of real dower debt equal to the value of the property trans- 
ferred, though it affects the body of creditors by reason of the fact that 
one creditor is preferred, does not affect the validity of the transfer where 
there is no question of insolvency — Rameshivor v. Mt. Aftab, A.LR. 1936 
All. 803, (1936) A.L.J. 906, 166 I.C. 56 ; Razina Khatun v. Abida Khatun, 
A.LR. 1937 All. 39, LL.R. (1937) All. 153, 166 LC. 619 ; Amina v. Md. 
Ibrahim, infra ; Kasturchand v. Mt. Wazir Begam, A.LR. 1937 Nag. 1, 
LL.R. (1937) Nag. 291, 167 LC. 48 ; Mt. Amina v. Lachmichand, A.I.R. 
1934 Lah. 705 ; Mahadeo v. Bibi Maniram, A.LR. 1933 Pat. 281, 12 Pat. 
297, 145 LC. 213 ; Amina v. Md. Ibrahim, A.LR. 1929 Oudh 520 (521) 4 
Luck. 343, 114 LC. 504 ; Kulsum Bibi v. Shaiyam Sunder, A.LR. 1936 All. 
600, 164 I.C. 515 ; Fakir Bux v. Thakur Prasad, A.LR. 1941 Oudh 457 (462, 
463), 1941 O.W.N. 801, 194 LC. 588 ; Ram Ratan v. Akhtari Begam, 14 
Luck. 621, A.I.R. 1939 Oudh 230 (232), 1939 O.W.N. 398. A dower can 
be fixed at a period later than the marriage and the fact that the dower 
is unascertained and has to be determined by the Court does not change 
the wife’s position as one of the creditors of her husband — Bansidar v. 
Mt. Nawab Johan, A.I.R. 1938 Oudh 44 (45), 171 LC. my Amina v. Md- 
Ibrahim, A.I.R. 1929 Oudh 520 (521), 4 Luck. 343, 114 LC. 504. A marriage 
settlement made before and in consideration of marriage is protected but 
where there is an intention in the minds of both the parties to the marriage 
to defeat and delay creditors of the settlor the settlement is voidable— 
Alamelu Achi v. Meenakshi- Achi, A.I,R. 1960 Mad. 536. 

Where the transfer is made in favour of a creditor for a pre-eristing 
debt, the knowledge of the creditor that the transfer is likely to de ea 
or delay the other creditors does not make the transfer voidable un er 
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this section— Gobmd Ram v. Chhogmal, A.I.R. 1934 Lah. 161 (162), 152 
I.C. 472. Unless the debt advanced to the mortgagor at the time of execu- 
tion of the deed can be considered as a part of his pre-existing liability 
to the mortgagee, no preference can be claimed for that debt over the 
debts of other creditors. What is protected is the preference of one credi- 
tor over the others for his pre-existing liabilities and not for those that are 
being freshly incurred — Wanyam Singh v. Thakar Das, A.I.R. 1935 Lah. 
404, 16 Lah. 680, 158 LG. 254., 

An agreement by which an insolvent who obtained his personal but 
not his final discharge without notice to tiie Ofiicial Assignee or his other 
creditors, settles the claim of one creditor and by which the creditor agrees 
not to oppose his final discharge, is void as in fraud of creditors and as 
inconsistent with the policy of insolvency law — Naoraji v. Siddick, 20 
Bom. 636. 

Where a debtor conveyed his property to one of his creditors in satis- 
faction of the debt due to him, and the creditor knew that his taking the 
conveyance had the effect of defeating or de]a}dng the other creditors, still 
the transfer would not be voidable under this section, if it is for good 
consideration and retains no benefit for the debtor — Hakim Lai v. 
Mooshahar, 34 Cal. 999 (1015) ; Bhagwant v. Kedari, 25 Bom. 202 (213) ; 
Rajani v. Gaurkishore, 35 Cal. 1051 (1058) ; Motilal v. Uttam, 13 Bom. 
434 (441) ; Solema v. Hafez, 54 Cal. 687, A.I.R. 1927 Cal. 836 (839) ; Siiba 
Bibi v. Balgobind, 8 All. 178 (180) ; Mtikimdi v. Btilaki, 124 P.L.R. 1911, 9 
I.C. 1037; Bibi Saira v. Bibi Saliman. 2 P.L.T. 577, 63 I.C. Ill (113). A 
debtor may make preference amongst his creditors even to the extent of 
transferring all his property to one creditor to the exclusion of the others 
The object of sec. 53, T. P. Act is not equality of distribution of the 
property of the debtor among the creditors, as in the case of a Bankruptcy 
Act. Consequently a debtor may openly prefer a particular creditor to 
the rest, and may transfer property to him for the bona fide purpose of 
discharging his debt, and such transfer is not void against the preferred 
creditor. If there is no secret trust between the debtor and that creditor 
in favour of the former, but the sole object of the transfer is to pay or 
secure the payment of a debt, the transaction is a valid one — Hakim Lai 
V. Mooshahar, 34 Cal. 999 (1015, 1016) ; Mushahar v. tiakim Lai, 43 Cal. 
521 (P.C.). A preferential transfer of property to one creditor cannot be 
declared fraudulent as to the other creditors although the debtor in making 
it intended to defeat their claims, and that creditor had knowledge of such 
intention. If the only purpose of the debtor is to pay off a debt to that 
creditor and the property is not worth materially more than the amount 
of the debt, the transaction is not fraudulent. If, however, the transfer is 
not in reality a preference of an actual debt, but is a mere colourable device 
to place the debtor’s property beyond the reach of his other .creditors, 
or if the transaction extends beyond the necessary purpose of a mere 
preference, so as to secure some benefit or advance for the debtor himself 
or for some one in whom he is interested, or to unnecessarily hinder and 
delay other creditors, the transfer is fraudulent — Hakim Lai v. Mooshahar 
Sahti, 34 Cal. 999 (1018) ; Chidambaram v. Sami Aiyar. 30 Mad. 6 (11) : 
Loorthia v. Gopalasami, 46 M.L.J. 125, 80 I.C. 147, A.I.R. 1924 Mad. 450 
(453) ; Nagarathna v. Chidambaram, 1928 M.W.N. 617, A.I.R. 1928 Mad. 
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860 (864), 113 I.C. 129 ; Labhu Ram v. Chartiu, 30 P.L.R. 306, 116 I.C. 317 
A.LR. 1929 Lah. 409 (413) ; Visvancmda v. Raja Venkata, 25 L.W. 223 
A.I.R. 1927 Mad. 278, 99 LC. 709. Thus, if a barred or irrecoverable debt 
is set up as part of the consideration for the property transferred to the 
creditor, or if the value of the property transferred to the creditor is great- 
ly in excess of the amount of the debt due to the creditor, it will be 
presumed that the transfer was made with intent to defeat the other 
creditors — Rangilbhai v. Vinayak, 11 Bom. 666 (674, 677) ; Hanifa Bibi v. 
Punnamma, 17 M.L.J. 11 ; Narayana v. Viraraghava, 23 Mad. 184 (189) • 
see also Loorthia v. Gopalasami, supra. 

It is not opposed to sec. 53 for a creditor -to take a mortgage or sale 
of the debtor’s property when he finds that the debtor is unable to pay 
him, but the transaction would become voidable if in order to help the 
debtor the creditor takes the mortgage or sale for a larger amount than 
his debt on the understanding that the rest of the consideration is to be 
for the debtor’s benefit, and the mortgage or sale should be used as a 
shield against other creditors. The transaction is voidable only when both' 
die transferee and the transferor share the fraudulent intention. 'Where 
the transaction is void under this section, die transferee cannot claim a 
charge on the propert}' for the part of the consideration paid by him un- 
less the consideration has gone towards satisfying an encumbrance on 
the property — Visvananda v. Venkata, A.I.R. 1927 Mad. 278, 99 I.C. 709. 

The reason for the distinction between an ordinary transferee (who 
purchases for a present consideration) and a creditor-transferee (who pur- 
chases in satisfaction of pre-existing debt) is thus stated: “A person 
who purchases for a present consideration is in every sense a volunteer ; 
he has nothing at stake, no self-interest to serve ; he may with perfect 
safety keep out of the transaction. Having no motive or interest prompt- 
ing him to enter into it, if yet he does enter, knowing the fraudulent pur- 
pose of the grantor, the law very properly says that he enters into it for 
the purpose of aiding that fraudulent purpose. But not so with him who 
takes the property in satisfaction of a pre-existing indebtedness ; he has 
an interest to serve ; he can keep out of the transaction only at the risk 
of losing his claim. The law throws upon him no duty of protecting other 
creditors. He has the same right to accept a voluntary preference that 
he has to obtain a preference by superior diligence ; he may know the 
fraudulent purpose of the grantor, but the law sees that he has a purpose 
of his own to serve ; and if he goes no further than is necessary to serve 
that purpose the law will not charge him with fraud by reason of such 
knowledge.” — Lockrain v. Rastan, 81 N.W. 60, 9 North Dakota 434, cited 
in 34 Cal. 999 (1018) ; Chetty Firm v. Maung Po, 7 Bur. L.T. 257, 23 I.C. 
341. 

263A. Fraudulent transfer ; — ^A fraudulent transfer should be distin- 
guished from a fictitious transfer which is in fact no transfer at all, while 
in the former case there is a transfer but on account of a conspiracy 
between the parties to the transfer to defeat the claims of others it can be 
avoided by them — Jagadamba v. Ram Khelwan, A.I.R. 1942 All. 3^, 19^* 
A.L.J. 399- Such a transaction, even if it be directed to defrauding one 
creditor alone, would still be one in fraud of creditors voidable by t e 
creditor sought to be defrauded or delayed — Onsepp v. Annamma, A.LR 
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1951 Tr.-Cocli. 237. See also Ratnibai v. Khemraj, A.I.R. 1944 Nag. 133, 
I.L.R. 1944 Nag. 125. But the creditors are not entitled to get at what the 
friends of the debtor have. It would be no fraud for a debtor to say to his 
friend “do not give it to me ; if you do, it will just go to my creditors. 
Keep it and I will ask you to give it to me when the creditors have been 
finished with. I am filing my petition" — ibid. A surrender by a Hindu 
widow may operate as transfer within the meaning of sec. 53 — Chidambara 
Coundar v. Senniappa Goundar, A.I.R. 1965 Mad. 337. 

When after execution of a mortgage binding on all the members of 
the joint family, the parties effect a partition without providing for the 
satisfaction of the mortgage debt, the partition is fraudulent — Jivram v. 
Kantilal, A.LR. 1950 Bom. 247, 52 Bom. L.R. 104. Where the object of 
the partition is to enable a sharer to defeat his creditors, i.e., to assign 
to him properties which the creditors would not be able to touch and which 
would enable the sharer to keep them for himself, the transaction is 
fraudulent — Vimyak v. Moreshwar, A.I.R. 1944 Nag. 44 (F.B,), I.L.R. 
1944 Nag. 342. See also Mooppanar v. Velu, A.I.R. 1947 Mad. 203, (1946) 
2 M.L.J. 404; Nainsttkhdas v. Gowardhandas, A.I.R. 1948 Nag. 110, I.L.R. 
1947 Nag. 510 ; Ghana v. Mankitbai, A.I.R. 1950 Kutch 57 ; Miirli Moti~ 
ram v. Rewachand, A.I.'R. 1946 Sind 137, I.L.R. 1946 Kar. 14. The mere 
fact that one of the members received a larger share under the partition 
does not however render it collusive or fraudulent — Bankey Behari v. Brij 
Rani, A.I.R. 1944 Oudh 314, (1944) O.W.N. 410. For cases where the 
partition was held not to be fraudulent see the following: Schwebo v. 
Subbiah, A.I.R. 1944 Mad. 381, I.L.R. 1945 Mad. 138 ; Ganpatrao v. 
Bhimrao, A.IJI. 1950 Bom. 278, I.L.R. 1950 Bom. 114; Isabi v. AbdnUa. 
A.I.R. 1950 Tr.-Coch. 60 (F.B.). 

When an insolvent has made a real transfer in fraud of creditors, he 
cannot remove the transferee unless the transfer is first annulled under 
the present section — Girija v. Kiran, A.I.R. 1947 Pat. 471, 26 Pat. 253. 
See in this connection — Bhatia Datnodar v. Receiver, A.I.R. 1952 Sau. 47. 

The onus to prove the fraudulent intent is on those who challenge 
the transaction. When they establish that intent, the transferee %vill have 
to show that he had acted in good faith — Rajbari Bank v. Rani Harsha. 
mukhi, A.LR. 1947 Cal. 154, 51 C.W.N. 36. A defendant can contend 
that the plaintiff in a suit to recover money due under a decree assigned 
to him cannot do so as the transaction was fraudulent — Kosurii v. Clievurn, 
A.LR. 1942 Mad. 714, (1942). 2 M.L.J. 491. When possession is delivered 
to an auction purchaser on the basis of a collusive and fraudulent decree 
the other creditors can sue for a declaration that the decree and all other 
proceedings are 'void — Thiruvengada Mudaliar v. T. Narayana Reddiar, 
A.LR. 1959 Mad. 141. 

264. Effect of fraud inter parties : — TTliere is no real conflict", it 
has been observed by the Judicial Committee, "between the trvo max- 
ims [nenw aJlegans turpitudinem suam aiidiendus esf — ^no one alleging 
his own baseness ought to be heard] and in pari delicto potior est conditio 
possidentis — ^in equal fault the condition of die possessor is the more 
favourable. The principle underlying both is the same ; one embodies 
the general rule and the other an e.xception to the same rule. It is one 
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of the fundamental doctrines of all civilized system of jurisprudeuce 
that Court of law shall not lend its aid to enforce, a transaction which 
is tainted wth fraud. A person who has polluted his hands by being a 
paity or privy to a fraudulent transaction shall not be aUowed^to 
approach the fountain of justice ‘with his own infamy on his lips’ and 
obtain relief on such a ti-ansaction. Tlie moment he relies on such an 
agi-eement he will be told nemo allegans suam turpitudinem audiendus 
est. This is the general rule. But its right application to all cases 
regardless of the attendant chcumstances might result at times in giving 
effect directly or indirectly, to the fraudulent design of its authors, and 
thus defeat the very object for which the rule was framed. In order 
to avoid such consequences several exceptions to the rule have been 
recognized. One such exception arises in the familiar case in which the 
fraudulent transaction is stiU executory and the purpose of the fraud has 
not yet been effected. In such a case one of die parties to the fraud is 
allowed to approach the Court, repudiate die transaction and recover 
money or property handed over to the opposite party in furdierance of 
the transaction. In such circumstances public policy requires that locus 
penitentice be given to one or other of the parties and he be allowed to 
retrace his steps, state the true facts before the Court, and by revoking 
the authority of his confederate to carry out the fraudulent scheme, 
defeat the pimpose of the contemplated fraud ” — Petherpermal v. Muni- 
andy, 35 Cal. 551 (563) (P.C.), 35 I.A. 98, 12 C.W.N. 562. See also Bai 
Devmani v. Ravishankar, A.I.R. 1929 Bom. 147, 53 Bom. 321, 116 I.C. 236. 


This question therefore should be discussed in its two aspects : (fl) 
where the fraud is inchoate, i.e., where it is merely attempted but not 
carried into effect, as for instance, where the apparent transferor merely 
executes a sham sale-deed, but no property, is actually conveyed to the 
apparent transferee and no creditor has been defrauded tiiereby; 
(ft) when the fraud is accomplished or perfected, i.e., where in consequence 
of the execution of the sham conveyance, the property could not be seized 
by the creditors, so that the creditors have been actually defrauded by 
reason of the transaction. 


(a) Where the fraud is inchoate, the apparent transferor will be 
entitled to sue for a declaration that the deed of transfer was in the 
nature of a benami, and that notliing has been actually transferred to 
die grantee. “In India, where the benami system is common, it has 
been recognised by our Court that there may be a sham conveyance, 
which, tliough registered and delivered to the grantee, not being in- 
tended to pass the property but merely to be used as a blind to decewe 
creditors or others, conveys no estate to the nominal grantee ” — Sadashiv 
v. Trimbak, 23 Bom. 346 (170). Wliere the purpose fot which tlie m- 
signment is made is not carried into effect and nothing is done under 
it, the mere intention to effect an illegal object does not deprive le 
assignor of liis right to recover the propeily back from the assignee w o 
has given no consideration for it — Symes v. Hughes, (1870) L.R. 9 9- 
475 (cited in 33 Cal. 967, 982) ; Pether Formal v. Muni'indij, 35 Cal. 551 
(P.C.) • Dhirendra v. Chandra Kanta, 36 C.L.J- 82, 68 I.C. 648, A- • 
1923 Cal. 154; Jadu Nath v. Rup Lai, S3 Cal. 967 (969); Cftanuirjjrt 
V. Puttappa, 11 Bom. 708 (718) ; Rangammdl v. Venkatachm, 18 Maa. 
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378; Maung Po Zu v. Maung Po Kica, 65 I.C. 322, A.I.R. 1921 L.B. 
58, 11 L.B,R. 323; Bansidhar v. Ajodhya, 27 O.C. 175, 82 I.C. 333, 1 
O.W.N. 248, A.I.R. 1925 Oudh 120; Rajani Kanta v. Abani Kanta, A.I.R. 
1926 Cal. 850, 94 I.C. 33. Where a colourable conveyance is executed 
for the purpo.se of enabling the transferor to defraud his creditors, the 
transferor is entitled to recover back his property before the fraud is 
actually caiTied out, and there is a locus penitentitB until a creditor has 
been actually defrauded — Gooinda Kuar v. Lala Kishun Prosad, 28 Cal. 
370 ; Sham Lai v. Amarendra, 23 Cal. 460 ; Tirupathi v. Lakshmana, 
A.I.R. 1953 Mad. 545, (1953) 1 M.L'.J. 123 ; Laxmi Bai v. Lai Chand, 
A.I.R. 1952 U.R. 69. 

Mere intention not carried into effect ought not to be sufficient to 
deprive the party of the assistance of the Court m enforcing his rights ; 
and if he either abandons his fraudulent purpose before it is accomp- 
lished or pays his debts to the full value of the property conveyed, the 
fraud should be regarded as purged — Raghupati v. Nrishingha, A.I.R. 
1923 Cal. 90, 36 C.L.J. 491, 71 I.C. I. Thus, when in order to save his 
properties from being sold hi execution of a decree from which he had 
preferred an appeal, the owner executed a sham deed of relinquishment 
in favour of anotlier iierson (who was aware of the sham nature of the 
transaction) but being successful in the appeal sued that person for a 
declaration that the deed of relinquishment was colourable and did not 
convey title, it was held that the plaintiff was entitled to succeed. In 
sudi an event, a Court of Equity cannot rightly hold that the plaintiff 
must suffer because lie had an improper motive, since no one has been 
defrauded thereby — jadii Nath v. Rup Lai, 33 Cal. 967 (979). If in such 
a case, the Courts were to refuse aid to the plaintiff, they would be 
assisting in a fraud, for they would be giving an estate to a person 
(transferee) when it was never intended that he should have it — Debia 
Chowdrani v. Bimola Soonduree, 21 W.R. 424 ; }adu Nath v. Rup Lai, 
33 Cal. 967 (983). 

When a sole surviving co-parceiier or all the co-parcenei's then in 
existence save property by resorting to benami tansactions, it will not be 
open to the subsequent born co-parceners to recover that very pro- 
perty especially when it is in the hands of alienees from the ostensible 
owner — Lacha Reddi v. Venkamma, A.I.R. 1956 Andhra 225. 

In these cases, tlie transferee also will not be entitled to bring a 
suit to recover possession of the property, in respect of which he has no 
true right or title. Wlien a transfer to defeat creditors is made in favour 
of the transferee by the collusive act of the transferor, the transferee 
will not be helped by the Court in getting possession of tlie property 
thus transfen'ed, though the transferor inspite of his fraudulent conduct 
is allowed to be benefited thereby — Raghavahi v. Adhinaroyan, 32 Mad. 
323. See also Bahafi v. Krishna, 18 Bom. 372 : Preo Nath v. Kazi 
Mdhamed, 8 C.W.N. 620. Here the Court will not assist the plaintiff 
(transferee) on ground of public poKcy, to recover a property or enforce 
a contract in respect of which he has no true title or right — Yaramati v. 
Chundru, 20 Mad. 326 (330) ; Raghupati v. Nrishingha, supra. 

It should be noted that in Chenvdrappa v. Puttappa, 11 Bom. 708 
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and YaramaH v. Chundru, 20 Mad. 326, the Judges did not make any 
distinction between cases where the fraud was inchoate and cases where 
the fraud was perfected, and they have laid down as a general rule that 
(even in cases where the fraud is inchoate) the transferor will not be 
allowed to come into Court alleging his own fraud and ask the Court 
to set aside the fraudulent deed or make a declaration to protect him from 
the threatened consequences of his own act. But these cases have been 
dissented from by the Calcutta High Court in Jcidu Nath v. Run La\ 3.3 
Cal. 967 (969). 

(b) Where the fraud is perfected, i.e., where the creditors have been 
actually defrauded, the transferor will not be entitled to recover back 
the property from the transferee on the ground that conveyance was a 
merely colourable one. He cannot, in such a case, escape from the con- 
sequence of his fraud — Yaramati v. Chundru, 20 Mad. 326 (331); Hon- 
appa V. Narsapa., 23 Bom. 406 (413 ) ; Rajani Kanta v. Abani Kanto, 
A.I.R. 1926 Cal. 850, 94 I.C. 33 ; Samp Narain v. Madho Singh, 30 
I.C. 253, 18 O.C. 131 ; Banshidhar v. Ajudhia, 27 O.C. 175, A.I.R. 1925 
Oudh 120, 82 I.C. 333 ; Lalji v. Bachchoo, 9 O.W.N. 275, A.I.R. 1933 Oudli 
6; Lachman Das v. Mttlchand, A.I.R. 1923 All. 411, 71 I.C. 441; 
Mating Tin v. Ma Mai Myini, 65 I.C. 459, 11 L.B.R. 83 ; Mating Po Zu 
V. Mating Pa Kwa, 65 I.C. 322, 11 L.B.R. 323, .^.I.R. 1921 L.B. 58; 
Brahmaijya. v. Kamisetti, A.I.R. 1924 Mad. 849, 47 M.L.J. 652, 82 I.C. 14; 
Gascoigne o. Gascoigne, (1918) 1 K.B. 223 ; Rupai Devi v. Bamdeb, 
A.I.R. 1953 Pat. 199, 31 Pat. 787 ; Anantam Veerajii v. Velltiri Venkatjtja, 
A.I.R. 1960 Andh. Pra. 222. Wiere the intended fraud has been carried 
into effect, tlie Court will not allow the true owner to resume the indi- 
viduality which he has once cast off in order to defraud osiers— Jadu 
Nath v. Riip Lai, S3 Cal. 967 (978). Wjere the illegal purpose has been 
answered by defeat of third persons rights, a claim for reconveyance 
will be properly dismissed. The transferee will not be treated as a 
trustee holding for the benefit of the transferor. Tire particeps crimitiis 
stands on a quite different footing from an innocent third party, and if he 
has actually parted with the direct ownership of the property, he cannot 
at the same time have annexed to the ownership a trust in his own 
favour, the necessary effect of which would be to give success to a con- 
spiracy for defeating the law — Chenvirappa. v. Puitappa, 11 Bom. 708 
(713, 718, 719). To lay down that when the illegal puqrose has been 
fully or partially carried out, the transferor is nevertheless entitled to 
claim relief, would not only remove the risk of the sham transferor 
losing his property, which operates as a check upon knavery, but would 
also stain the administration of justice and make the Courts active in- 
struments for securing to the guilty plaintiff the fruits of his successful 
fraud — a position which, it is hardly necessarj' to say, is absolutely in- 
defensible — iRangammal v. Venkatachari, 18 Mad. 378 ; Honopa v. 
Narsappa, 23 Bom. 406 (413). Where the plaintiff with the object of 
defeating tlie claims of his creditors executed a colourable conveyance 
of his property in favour of anotlier person, and the, fransferee success- 
fully resisted the creditors of the plaintiff from seizing the property in 
.execution of their decree, and then conveyed the property to a tiiird 
person who took possession, held that the plaintiff would be precluded 
from maintaining a suit for recovery of the property. If in such a case 
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the Court was to grant relief to a wrong-doer, it would be making itself 
a party to the fraud— Gohord/wn v. Ritu Roy, 23 Cal. 692 ; Banka 
Behari v. Rajkiimar, 27 Cal. 231 ; Gooinda Kuar v. Lala Kishen Prosad, 
28 Cal. 370; Munisarni v. Siibbaraya, 31 Mad. 97. Sidlingappa v. Hir- 
asa, 31 Bom. 405. Where in order to defeat an executoii by a judgment- 
creditor, the judgment-debtor invited his landlord to distrain and sell 
for rent not really due, the tenant should not be assisted by the Court in 
recovering the money realised by the sale — Sims v. Tuffs, 6 Carr. & P. 207 
(cited in 11 Bom. 708, 713). 

If, however, the transferor remained in possession of the property 
inspite of the execution of the sham conveyance, die transferee ivill not 
be permitted to bring a suit for possession of the property on the strength 
of the conveyance— ^'aramati v. Chundru, 20 Mad. 326 (332). See Imm- 
ani Appa Rao v. Gollapalli, A.I.R. 1962 S.C. 370 where it has been held 
that the transferor can plead fraud by way of defence, and tliis principle 
has been applied by the Madras High Court in Kanthammal v. 
D. Venkata Krishna Reddiar, A.LR. 1968 Mad. 362. In such a 
case if the transferee illegally ousts the transferor and enters 
into possession under the shadow of the fraudulent deed, he will 
not be allowed to do so and possession will be restored to the 
transferor— illa/Iztd/a v. Ally Mulla, A.I.II. 1936 Rang. 405, 164 l.C. 914. 
But generally speaking tlie defrauding party will not be allowed to 
disclaim his fraud for the purpose of resiling from his position and the 
party fails who first has to allege the fraud in which he participated — 
Alt Ahmed v- Shamsunnissa, A.I.R. 1938 Cal. 602, 42 C.W.N. 1059. 

It has been decided that where there is no difference in degree of 
guilt, in a case in which fraud has been perpetrated, of the plaintiff and 
the defendant the duty of the Court is not to assist eitlier party — Vila- 
ijat V. Mesran, 45 All. 369. But a Full Bench of the Lahore Hi^ Court 
has held that in a suit by a benaraidar to recover possession of property 
from the beneficiary tlie latter is not precluded from pleading that both 
the parties were in pari delicto and thus showing the real nature of die 
transaction — Quadir Baksh v. Hakam, A.I.R. 1932 Lah. 503 (F.B.), 13 
Lah. 713, 139 l.C. 17. Where the object of the mortgage deed was to 
defraud a third person and the. mortgagee was cognizant of and indeed 
a party to the intended fraud, the circumstance would not operate to 
estop the mortgagor from pleaduig the real nature of the transaction 
against the claim of the mortgagee upon the instrument — Arunachalam 
V. Rangaswami, A.I.R. 1936 Mad. 88, 59 Mad. 289, 159 l.C. 729. 

265. Suit to set aside transfer most be a representative suit : —Para 
4 of this section, which has been newly added, enacts that a suit institut- 
ed by a creditor to set aside a fraudulent transfer shall be instituted on 
behalf of all the creditors, because a transferee should not be exposed 
to a multiplicity of suits at the instance of various creditors. 

N. W. F. Pronhice : — The rule of procedure laid do^vn in this sec- 
tion does not apply to the N.-W.F. Province. Hence a suit under Or. 
XXI, r. 63, C.P.C., by a decree-holder for a declaration that the judgment- 
debtor had interest in certain property is not bad, although not institut- 
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ed for the benefit of the creditors — Kama] v. Gurcharan \ T R iq-}?- 
Pesh. 158, 164 I.C. 153. ’ ‘ 

A suit to set aside a transfer on the ground that it was made w'ith 
intent to defeat or delay the creditors should be brought on behalf of 
all the creditors. It is not competent to any of the creditors to institute 
such a suit. Tlie proper test to apply in determining whether a suit 
comes within tlie purview of this section is to see whether if tlie plain- 
tiff succeeds the property claimed in tlie action would be available to 
the general body of creditors — Fakir Bux v. Thakur Prasad AIR I 941 
Oudli 457 (465), 1941 O.W.N. 801, 194 I.C. 588. In a suit under tliis 
section the plaintifl has to accept the genuineness of the deed as an 
initial fact and has to prove that the transfer, though genuine, was made 
with a view to defeat or delay the creditors of die transferor— Jhid. 

It is competent for one creditor alone to sue to set aside the fraudulent 
transfer, without impleading the other creditors of the transferor ; but he 
must sue not in his individual capacity but in a representative capacity, 
i.e., he must sue on behalf of himself as loell as all the other creditors; 
and the decree will enure to the benefit of all the creditors — Ishwar 
fimappa v. Devar Venkappa, 27 Bom. 146 (150) ; Hakim Lai v. Mooshdhaf 
Skahu, 34 Cal. 999 (1006) ; Chatterput v. Maharaf Bahadur, 32 Cal. 198, 
217 (P.C.) ; Shantilal v. Munshilal. 56 Bom. 595, 139 I.C. 820, A.I.R. 1932 
Bom. 498 (504) ; Ebrahimbai v. Fulbai, 26 Bom. 577 (581) ; Burjorji v 
Dhanbai, 16 Bom. 1 (19) ; Natha v. Maganchand, 27 Bom. 322 ; Palaniandi 
v. Appavu, 30 M.L.I. 565, 34 LC- 778 (per Courts Trotter J.) ; Sunder Sing/t 
v. Ram Nath, 7 Lah. 12, A.I.R. 1926 Lah. 167 (168), 93 I.C. 1013 ; Champo 
V. Shankar Das, 74 P.R. 1912, 14 I.C. 232, 165 P.L.R. 1912 ; Sri Thakiirji v. 
larsingh Narain, 6 P.L.J. 48 (50), A.I.R. 1921 Pat. 53, 63 I.C. 788 ; Chetty 
Firm v. Maung Po, 7 Bur. L.T. 257, 23 LC. 341 ; Deo Kali v. Ram Devi, 
A.I.R. 1941 Rang. 76, 1940 R.L.R. 777. And hence the death of some 
of the creditors who were the parties originally to such a suit does not 
cause an appeal therein to abate, though the legal representatives were 
not substituted in time — Sunder Singh v. Ram Nath, (supra). This rule is 
based on perfectly sound and intelligible principle. To allow one cr^itor 
(in his individual capacity) to impeach the validity of a conveyance would 
expose the transferee to several attacks by different creditors, each of 
whom might litigate the same question in a different suit, and it is not 
inconceivable that the Court might arrive at different conclusions in 
different suits brought at the instance of the different creditors — Hakim 
Lai V. Mooshahar, 34 Cal. 999 (1007) ; Magnibai Kishorjee v. Kesnmal 
Sewairam, A.I.R. 1955 M.B. 159. In England also it has been held ttat 
if an action is brought to set aside a conveyance on the ground that it is 
voidable under statute 13 Eliz. c. 5, it should be by a creditor on behalf 
of himself as well as all other creditors of the settlor — Reese River Silver 
Mining Co. v. Atwell, (1869) L.R. 7 Eq. 347 ; Daniell’s Chancery .Practice, 
pp. 201, 490 ; Seton on Decrees, p. 1372 ; May on Voluntary Conveyances 
(2nd Edn.), p. 525. 

The contrary view taken in Pokker v. Kunhammad, 42 Mad. 

149) ,and by Seshagiri Ayyar J. in Palaniandi v. Appavu, 30 M.L.J. 5w, y 
Sadasiva A 3 ^ar ]. in Ramaswami v. Mallappa, 43 Mad. 760 ‘ j 

and by Venkatasubba Rao J. in Narasimham v. Narayan, 22 L.W. 592, - 
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I.C. 405, A.I.R. 1926 Mad. 66, is no longer correct. Consequently the 
opinion expressed in Lai Singh v. Jai Chand, 12 Lah. 262, A.I.R. 1931 Lah. 
70 (71), 130 I.C. 778, that the omission to sue by one creditor does not 
bar the general body of creditors, no longer holds good. 

Under the amended section a suit instituted by a creditor to avoid 
a transfer on the ground that it has been made with intent to defeat or 
delay the creditors of the transferor must be instituted for the benefit of 
all the creditors, that is to say, the suit must be instituted according to 
the provisions of Or. 1, r. 8, C.P.C. Where the suit is not so instituted 
the plaintiff is not entitled to claim the benefit of sec. 53 — Ekkari v. 
Sidheshtvar, A.I.R. 1936 Cal. 783, 62 C.L.J. 548 ; Nandramdas v. Zulika 
Bibi, A.I.R. 1943 Mad. 531, (1943) 2 M.L.J. 1. If a suit is not brought for 
the benefit of all the creditors, though the claim in it proceeds on the 
principle of sec. 53, it is not a suit within that section — Radhika v. Hari, 
A.I.R. 1933 Cal. 812, 37 CW.N. 1141, 57 C.L.J. 399. When all the persons 
jointly interested are made parties O. 1, r. 8 does not however apply — 
jaina Md. v. Official Assignee, A.LR. 1946 Mad. 25, I.L.R. 1946 Mad. 
486. See also Biidhermal v, Verharam, A.I.R. 1946 Sind 78, I.L.R. 1946 
Kar. 98. The suit, however, need not be a representative one when the 
allegation in the plaint is that the transfer in fictitious — Premraj Seth v. 
Ramawatibai, 1957 M.P.L.]. 107. 

Provisions of Or. 21, r. 63, C. P- Code is not incompatible with the 
present section and a suit brought under that rule is incompetent for want 
of the Court’s permission under Or. 1, r. 8, C. P. Code — Madma Bibi v. 
Ismail Darga Association, (1940) 1 M.L./. 872, A.LR. 1940 Mad. 789, I.L.R. 
1940 Mad. 808, Ayyamperwnal Cheitiar v. Palaniandi Chettiar, (1958) 2 
M.L.J. 540. Where there is no other creditor than the one in execution of 
whose decree the proceedings under O. 21, r, 63 have arisen, the suit for 
declaration brought by that creditor will satisfy the requirements of the 
present section, because the plaintiff being the sole creditor the suit is 
instituted on behalf of all the creditors — Fazdlul Rahim v. Nawal Kishore, 
A.I.R. 1952 All. 226 (F.B.) ; Bhaskara Chalamiah v. Body of Creditors of 
Filer Khasim Saheb — A.LR. 1965 Andh. Pr. 68. When relief is granted to 
a claimant in a claim proceeding on the basis of transfer in his favour, 
the decree holder can challenge the validity of the transfer by a suit 
-under Or. 21, r. 63 and the suit need not be a representative one — Canesh- 
mal V. Meghraj, A.I.R. 1967 Raj.283. Even a single creditor can institute 
a suit under sec. 53 when there are no other creditors of the transferor — 
State of Punjab v. Giaiii Bir Singh, A.I.R. 1968 Punjab 479 following 
Bhaskar's case, A.I.R. 1965 Andh. Pra. 68. 

Section 53 can be pleaded in defence by a creditor who has been 
defeated or delayed and it is not necessary that he must bring a represen- 
tative suit on behalf of all the creditors — Shaukat Ali v. Sheo Ghulam, 
A.LR. 1936 All. 663, 165 I.C. 124 ; Ratan Chand v. Kishen Chand, A.LR. 
1938 Lah. 136. He may plead the section as a personal defence to the 
suit against him. The addition of para 4 to sub-section (1) of sec. 53 does 
not make any difference— Hakimbu v. Dayabhai, 41 Bom. L.R. 1104, 
A.I.R. 1939 Bom. 508 (513), 185 I.C. 655; see also Jagat Kishore v. Kula 
Kamini, A.LR. 1941 Cal. 233, 72 C.L.J. 420. In a suit by the claimant- 
transferee under Or. 21, r. 63, C.P.C. the attaching creditor can avoid the 
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transfer even by way of defence to such suit— C. Abdul Shukoor v. Arii 
Pupci RciOf A.I.R, 1963 s. 1 150 ] Ahtucd Alt Khoti v, AIR 1959 

Andh. Pra. 280. 

Whether the plaintiff has brought the suit in his individual capacity 
or whether the suit is of a representative character, depends upon the 
nature of the averments made in the plaint, the pleadings, and the decree 
that is ultimately passed. Where it is found that though the pleadings 
raised the larger issue between the transferor and the body of creditors 
still the suit was not for benefit of the creditors as a whole and the plaintiff 
was content with merely a money-decree in his favour and did not claim 
a decree in terms of Form No. 13, Appendix D to Sch. I. C. P. Code, held 
that the suit was not brought in a representative capacity— Rahimtulla v 
Rasulkhan, 29 N.L.R. 246, A.I.R. 1933 Nag. 169. 

An objection as to the frame of the suit on the ground of non-joinder 
of other creditors must be taken in the Court of first instance and ought 
not to be allowed to be raised in the appellate Court. If however the 
objection be taken for the first time in the appellate Court and the objec- 
tion prevails, the plaintiff ought to be allowed an opportunity to amend 
the plaint, so as to frame the suit as one on behalf of himself and all the 
other creditors of the transferor — Hakim Lai v. Mooshahar, 34 Cal. 999 
(1007) ; Chetty Firm v. Maung Po, 7 Bur. L.T. 257, 23 I.C. 341 ; Burjorjl 
v. Dhunbai, 16 Bom. 1 (20) ; Ekkari v. Siddeswar, supra. 

Suit by decree-holder -creditor -. — It has been held in some cases that a 
judgment-creditor who has got a decree on his debt is entitled to proceed 
in his individual capacity, and is not bound to bring a representative pro- 
ceeding. Thus, it is said that an attaching judgment-creditor whose attach- 
ment has been raised on the claim petition of a transferee of the attached 
property, is not bound to bring a representative suit on behalf of all 
the creditors of the judgment-debtor to set aside the transfer as fraudulent 
under sec. 53 of the T. P, Act, but is competent to instiute a suit to 
establish his right to proceed against the property under O. 21, rule 63, 
C. P. Code. The attaching judgment-creditors has a statutory right of 
suit given to him under O. 21, rule 63, C. P. Code, and that suit -must 
necessarily be one brought by himself alone and is not a representative 
suit — Pokker v. Kunhammad, 42 Mad. 143 (146, 153), 36 M.L.]. 231, 51 
I.C. 714 ; Chettyar Finn v. Ma Sein, 5 Rang. 588, A.I.R. 1928 Rang. 1 (3) ; 
105 I.C. 582 ; Chinamal v. Gul Ahmad, 73 I.C. 719, A.I.R. 1923 Lah. 478. 
This view was based on the following rule of English law : “In an action 
to set aside an alienation under the statute (13 Eliz. c. 5) a creditor should 
sue on behalf of himself and all other creditors of the grantor, except 
where he has recovered judgment for his debt, in which case he can obtain 
an order declaring the alienation as void against him and containing con- 
sequential directions for the satisfaction of his debt alone, without men- 
tion of any other creditors, or their debts” — Halsbury’s Laws of England, 
Vol. XV, p. 89. 

But this view is no longer good law, because the 4th para expressly 
lays down that the term ‘creditor’ includes a decree-holder whether he has 
or has not applied for execution of his decree. “We also do not agree 
with the view expressed by the High Court of Madras that a decree-hol er 
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is not a creditor and that he may therefore bring a suit on his own behalf 
to set aside the transfer.” — Report of the Special Committee. It has been 
held in Bandarii v. Alhiri. A.I.R. 1962 Andh. Pr. 25 that a suit under 
sec. 53 cannot be instituted by a decree-holder. 

A suit by a creditor to set aside an adverse claim order may in certain 
circumstances be in essence a suit under tbis section, but when one creditor 
merely resists a claim, his resistance in those summary proceedings cannot 
be deemed to be on behalf of all the creditors — Pethuraju v. Muthtisioami, 
A.I.R. 1942 Mad. 128, (1941) 2 M.L.J. 784, 1941 M.W.N. 982 ; following 
Jaganncith v. Ganesh, 18 All- 413. 

Suit by auction-purchaser : — A suit by the auction-purchaser of the 
property sold in execution of a decree obtained by a creditor of the judg- 
ment-debtor, for declaration that a conveyance by the judgment-debtor is 
fraudulent, and for possession, is not a suit under sec. 53 at all, and 
need not be instituted in a representative capacity on behalf of all the 
creditors. The test to be applied under this section is, whether if the 
plaintiff succeeds in the action the property claimed in the action would be 
available to the general body of creditors. If it would not, then the action 
cannot by any possibility be regarded as an action under sec. 53. In a suit 
by the auction-purchaser, it is obvious that the property claimed would 
not be available to the general body of creditors but would go to the 
plaintiff alone who has purchased it at an execution sale. The suit is 
really a suit for possession, and the prayer for declaration is only to 
remove a cloud thrown on the plaintiff’s title — Sri Thakurji v. Narsing 
Narain. 6 P.L.I. 48 (50, 51), 2 P.L.T. 217, 63 I.C. 788. Where a fraudulent 
transfer of his house made by the judgment-debtor in favour of his son 
after the passing of a decree against him is avoided by the decree holder 
and the house is attached by the decree-holder in execution of his decree 
the judgment-debtor has no locus standi to raise an objection to the 
attachment under sec. 60 (1) (ccc) Code of Civil Procedure because the 
transfer in so far as the parties to it are concerned is still a good and 
valid transfer though it would not affect the rights of the decree holder — 
Ranga Mai v. Kasturi Mai, A.I.R. 1961 Punj. 423. 

Suit by attaching creditor ; — ^When a suit is brought by an attaching 
creditor under Or. x3c[, r. 63, C. P. C. to establish his right to attach and 
bring to sale certain property and it is necessary to avoid a transfer of the 
property on the ground that the transfer has been made with intent to 
defeat or delay the creditors of the transferor, the suit must be brought 
in the form of a representative suit on behalf of or for the benefit of all the 
creditors of the transferor and the provision of Or. 1, r. 8, C.P.C. will be 
applicable, and the transferee as well as the judgmentdebtor will be 
necessary defendants to such a suit — Mating Tun v. Mating Sin, A.I.R. 1934 
Rang, 332, 12 Rang. 670, 153 I.C. 942 ; Magnibai Kishorejee v. Kesrimat 
Sawairam, A.I.R. 1955 M.B. 159 ; C. Abdul Shukoor v. Arji Papa Rao, 
A.I.R. 1963 S.C. 1150. Contra in V Mating v. Chettier Firm, A.I.R. 1934 
Rang. 200, 152 I.C. 506, where it was held that sec. 53 was not applicable. 
When the suit of the attaching creditor does not involve the avoidance 
of any transfer, the section has no application and the suit need not be 
brought as a representative suit — Chidambaram v. R. M- & C. Firm, A.r.R. 
1934 Rang. 302, 12 Rang. 666, 152 I.C. 855. 
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It has been held by the Bombay High Court that a suit brought 
under Or. XXI, r. 63, C.P.C. by a judgment-creditor who has 
been defeated at the instance of an intervenor in proceeding taken 
in execution of his decree, need not necessarily be a representative suit 
under sec. 53 — Shrimal v. Hiralal, I.L.R. (1938) Bom. 445. There is no 
rule of law, it has been held by the Patna High Court, that a 
plaintiff, who has been sought to be defeated by a fraudulent and colour- 
able transfer which is a sham transaction, is limited to the remedy of this 
section, and there is no bar to the plaintiff succeeding on the strength of 
his title after obtaining a declaration that the nominal transfer was a 
colourable and sham transaction — Sheo Gobind v. Ram Asratj, A.I.R. 1939 
Pat. 5, 19 P.L.T. 697. 

Suit against insolvent after order of adjudication: — After an order 
of adjudication is made, the effect of which is to vest the administration 
of the insolvent’s estate under the control of the Court, it is not open to 
a creditor of the insolvent to sue under this section to set aside a transfer 
made by the insolvent, without obtaining the leave of the Court as pro- 
vided by sec. 16 (2) of the Provincial Insolvency Act (1907) Vasudeva v. 
Lakshminarayana, 42 Mad. 684 (686). But the same High Court has ruled 
that there is nothing in the Provincial Insolvency Act to prevent the credi- 
tors and the OfRcial Receiver from proceeding under section 53 of the 
Transfer of Property Act if they wish ; and the fact that they have another 
remedy under sec. 53 of the Provincial Insolvency Act, 1920 (sec. 36 of 
the Prov. Ins. Act of 1907) does not. deprive them of their right of suit 
under sec. 53 of the T. P. Act — Official Receiver v, Bastiao Souza, 23 LW. 
643, A.I.R. 1926 Mad. 826, 95 I.C. 300. In a suit by a creditor impeaching 
a transfer by his debtor as being fraudulent under this section or in an 
appeal from a decree passed in such suit, the Receiver, when the debtor 
has been subsequently adjudged insolvent, is a necessary, party, and such 
a suit or appeal is incompetent when the Receiver is not made a part}', 
even if he does not himself wish to institute the suit — Din Mohammad v. 
Walait Begam, A.I.R. 1938 Lah. 856. 

A suit by a creditor under this section to set aside an alienation made 
by the debtor before he is adjudged an insolvent is maintainable without 
the leave of the Insolvency Court. But if the creditor desires to make 
the Official Assignee or the Official Receiver a party, he can only do so 
with file consent of the Insolvency Court — Chidambaram v. Sella Kumara, 
I.L.R. 1942 Mad. 1. 

Onus: — ^The burden of proof in a suit" under this section is on the 
plaintiff who wishes to avoid the transfer — Mohideen v. Md, Mustappa, 
A.I.R. 1930 Mad. 665, 126 I.C. 604 ; even if he be the Official Receiver- 
Rum Ditto Mai V. Official Receiver, A.I.R, 1934 Lah. 365, 15 Lah. 294, 
147 I.C. 1026 ; V. E. A. R. M. Firm v. Mating Ba, 5 Rang. 852 P C. 32 
C.W.N, 28, A.LR. 1927 P.C. 237 ; Appathuari v. Vellaijan, A.LR. 1932 Mad. 
302, 55 Mad. 748, 62 M.L.J..236 ; Chan Wan v. Chettyar, A.LR. 1941 Rang. 
108, 1940 R.L.R. 659 ; Ram Raj v. Lai Chandra, A.I.R. 1941 Oudh 205, 1941 
O.W.N. 56, 1941 O.L.R. 210 ; Mt. Bibo v. Sampuran Singh. A.I.R. 1936 Lah. 
222, 162 I.C. 922 ; Abdul Rahman v. Sultan Begam. A.I.R. 1941 J'?’ 

1941 O.L,R. 65; Javvadi Narasimhamurti v. Maharaja of Pittapur, (1941) 
2 M.L.r. 99, A.I.R. 1941 Mad. 690 (693), 1941 M.W.N. 513. When a pnma 
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facie case has been established on that basis, then the burden shifts to the 
alienee to show that he is a transferee in good faith for valuable con- 
sideration — Javvadi Narasimhamurti v. Maharaja of Pittapiir, supra ; sec 
also Narayana v. Viraraghauan, 23 Mad. 184; Har Prasad v. Md. Usman, 
A.I.R. 1943 All, 2 1942 A.L.J. 645. The vendee, who personally knows the 
whole circumstances of the case, should be examined. It is an error to 
rely on the abstract doctrine of burden of proof' — Mohideen v. Mustappu, 
supra. See also Copal v. Sheokiimar, A.I.R. 1937 Nag. 85, 169 I.C. 954. 

Limitation : — A suit under this section by a creditor for a declaration 
that the transfer by the debtor is intended to defeat or delay the creditors 
and is therefore not binding upon them is governed by Art. 120 and not 
by Art. 91, Limitation Act, 1908, and limitation starts against him when he 
is fixed with the knowledge about the fraudulent character of the transac- 
tion. The fact that the plaintiff knew some facts which would raise suspi- 
cion is not enough — Marthandu v. Basappa, A.LR. 1951 Mad, 388, (1950) 
2 M.L.J. 653 : Abddllakhan v, Parshotham, A.I.R. 1948 Bom. 265, I.L.R. 
1947 Bom. 807 ; Ahmed Ali Khan v. Veerayya, A.I.R. 1059 Andh. Pra. 280. 
It is true that the creditor has to challenge the transfer only within 6 
years, but where the creditor has occupied the position of a defendant, no 
time limit affects his defence — Man Singh v. B. N. Sinha, A.I.R. 1940 Lah. 
198, 191 T.C. 639. 

266. Presumption of fraudulent intention ; — The second para, of the 
old section contained a rule of evidence, indicating the circumstances 
under which the fraudulent intention might be presumed. This para has 
been omitted from the present section. 

It is evident that by omitting the second para of the old section, the 
Legislature intends to lay down that the intent to defraud, defeat or delay 
must not be presumed merely from the effect of the transfer or from 
absence or inadequacy of consideration, but is to be established by looking 
to all the circumstances surrounding the execution of the conveyance. See 
next Note. 

A transaction cannot be assumed to be fraudulent. Where there is 
no evidence to show-the extent of debts and also of property, it cannot be 
concluded that the transaction is fraudulent — Rukiayia v. Radha Kishan, 
A.LR. 1944 All. 214, I.L.R. 1944 All. 325. If the transfer is to a creditor 
in payment of his debts, it cannot be impugned as fraudulent unless the 
real object of the transfer is to place the property beyond the reach of 
the creditors for the benefit of the debtor — Nathusa v. Munir, A.LR. 1943 
Nag. 42, 1943 N.L.J. 133. But it is otherwise where a person, who is indebted 
to a considerable extent and is apprehensive of further liabilities in future, 
makes a gift of the bulk of his properties in favour of a near relative — 
Nandaramdas v. Zulika Bibi, A.I.R. 1943 Mad. 531, (1943) 2 M.L.J. 1. 

267. Indicia of fraud ; —It is a truth confirmed by experience that in 
the great majority of cases fraud is not capable of being established by 
positive and tangible proofs. It is by its very nature secret in its move- 
ments. It is therefore sufficient if the evidence given is such as may lead 
to the inference that fraud must have been committed. In the generality 
of cases circumstantial evidence is the only resource in dealing with ques- 
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tions of fraud — Parkash Narain v. Birendra Bikram, 7 Luck. 131 air 
1931 Oudh 333, 132 I.C. 51 ; Rattan Chand v. Kishen Chand, A.I.R. 193 s 
Lah. 136 ; Hashmat Begam v. Mohan Lai, A.I.R. 1937 Oudh 349, 168 1 C 
53 . Fraud may be presumed from the following circumstances: (1) where 
the transferor disposes of his entire estate, without any exception, includ- 
ing his wearing apparel ; (2) where he remains in possession of the property 
although possession is professedly transferred ; (3) where the transfer is 
made in anticipation of or pending a suit ; (4) where the transfer is made 
in secret ; (5) where there is a trust between the parties (for “fraud is 
always apparelled and clad with a trust, and trust is the cover of fraud") ; 
(6) where the deed contains a statement that the transfer is made honestty, 
truly and bona fide — Twyne’s case, 3 Coke’s Rep. 80, 1 Sm. L.C. 1, cited 
in Bhagwant v. Kedari, 25 Bom. 202 (218). Similarly, the absence or gross 
inadequacy of consideration, the indifference of the purchaser as to the 
enforcement of any claim he maj*^ have had as to inspection or valuation 
before purchase, the continuance of the transferor in possession and con- 
trol after the sale, the secrecy in making the arrangement, and the attempt 
to include in it all available assets, must always be considered in determin- 
ing the existence of good faith of the transaction — Bhagwant v. Kedari, 
25 Bom. 202 (228). Where it was found that the vendor having many 
debts to pay sold away all his property^ reserving nothing, that the vendee 
purchased the property without even taking care to value it, that the con- 
sideration consisted of debts some of which had become time-barred and 
others had not then become due, that the properties remained in the 
possession of the vendor who paid the assessment of the same, and that 
the consideration was grossly inadequate, held that the sale-deed was 
fictitious and the transaction was a colourable one intended to defraud 
creditors — Nana v. Rautmal, 22 Bom. 255. The embarrassed circums- 
tances of the vendor, the fact that the sale was hurried on after his house 
had been attached, and when the attachment of the lands was imminent, 
the hurried registration, the sale of other lands for a suspicious considera- 
tion, the hasty manner in which the price was fixed without aity valuation 
of the arrears and other things he was taking over in addition to the lands, 
all these go to show that the transaction was effected for the purpose of 
defeating the creditors and that there was no good faith on the part of 
the transferee — Palamalai v. South Indian Export Co., 33 Mad. ^4 (337, 
338), So also, the motive with which a purchase is entered into, the 
position of the parties to the transaction and their relation to one another, 
the possession of the property concerned and of the title-deeds thereof, 
the source and adequacy of the purchase-money, and the previous and 
subsequent conduct of the parties to the transaction, all a^rd valuable 
data for determining the intention of the parties, and nature of the intere^, 
if any, sought to be created — Ahmudi Begam v. Raja Udit Narain, 17 O.C 
173, I.C. 264. Thus, in a case before the Privy Council, the secrecy and 
haste with which the mortgage-deed was executed, the subsequent nego- 
tiations for a composition with creditors on a payment by them to ge 
the mortgage revoked, the non-production of material books, tlie unsatis- 
factory nature of the evidence as to the settlement of the accounts on 
which the mortgage was based, the relation of the parties and the reserva 
tion of the entire usufruct of the immoveable properties for tlie ^ 
children of the debtor, were held by their Lordships to prove irresis y 



Sec. 53 1 


TRANSFER OF PROPERTY 369 


that the mortgage was in fraud of creditors— Das v. Uma 
Pershad, 23 C.W.N. 817 (P.C.), 50 LC. 264. As to the case- of a trust- 
deed which has been held to be a fraudulent deed executed with the intent 
of shielding the properties from the claims of the creditors of the sons, 
see Jagat Kishore v. Kula Kandni, A.I.R. 1941 Cal, 233, 72 .C.L.J. 420. 

When once it is established that the mortgagee has set up as true an 
item of consideration which to his knowledge was false and that the tran- 
saction as a whole was intended to defeat and delay creditors, the inference 
is irresistible that the mortgagee himself was a party to the scheme of 
fraud— /awygdz Narasimhamuni v. Maharaja of Pittapur, (1941) 2 M.L.J. 
99, A.I.R. 1941 Mad. 690 (693), 1941 M.W.N. 513, 

. Where a debtor in insolvent circumstances gives security to a creditor 
in pursuance of a previous contract, the security is not, however, an act of 
fraudulent preference — Narayana v. Official Receiver, A.I.R. 1934 Mad. 
294, 150 LC. 389. 

If there be only one creditor, then the act of the debtor in transferring 
all his properly to a stranger with a view to secrete the same and defeat the 
creditor will be fraudulent and the transfer can be set aside if the trans- 
feree has notice of the circumstances and of the debtor's evil design-r- 
Mohideen v. Md. Mustappa, A,I.R, 1930 Mad, 665, 126 LC, 604, But if 
the transferor is in fact indebted to the plaintiff, the mere fact that the 
transfer to him has the effect of giving preference . will not render the 
transaction fraudulent — Madan Copal y. Lahri Mai, A.LR. 1930 Lah, 1027, 
130 LC. 62. The mere fact that debts are due from the transferor is not 
itself sufficient to establish a fraudulent intention ; it must be proved 
that at the time of the transfer, motive for the transaction was to defeat 
.or delay the creditors — Rattan Chand v. Kishen Chand, A.LR. 1938 Lah. 
136. 

If the evidence shows that the transactions were not bona fide, that 
they were made gratuitiously and presumably to defraud the plaintiff, he 
can impeach the transfers, and the mere fact that mutation had been 
effected in favour of the so-called transferees is immaterial — Parkash^ 
Narain v. Birendrd. 7 Luck. 131, A.LR. 1931 Oudh 333, 132 LC. 51. 

8 O.W.N. 593. 

Pleading as to fraud: — The use of such general words as “fraud” or 
.“collusion” are ineffectual to give a fraudulent colour to the particular 
statements of fact in the plaint. The particular circumstances in which 
the fraud has been committed or from which fraud can be inferred should 
be clearly set forth in the plaint. It' is not necessary that the plaint 
should disclose the evidence by which fraud is to be established — Greet 
V. Gangaraj, A.LR. 1937 Cal. 129, LL.R. (1937) 1 Cal. 203, 170 I.C. 214. 
The fraudulent intention of transfer has got to be proved by the creditor — 
Chettyar Firm v. Ma Than, A.LR. 1934 Rang. 308. 

Waiver of the right to challenge alienation’. — ^Where in a case of 
alienation h person entitled to challenge it is present at the mutation pro- 
ceedings but does not object inspite of opportunity to object he cannot 
challenge the alienation subsequently — Ram Sarup v. Ram Saran, A.I.R. 
1926 Lah. 650 ; Shatchitananda Tiwari v. Radhapat; A.I.R. 1928 All. 234. 
But if a creditor after filing an objection at the mutation proceedings 
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merely drops it later on he is not debarred from smng-^tate v Gimu n: 
Singh, A.I.R. 1968 Punj. 479. ' ' 

268. Transfer with intent to defrand subsequent transferees •— 
See sub-section (2). The old section contained the words “prior or subse- 
quent transferees”. The word ‘prior’ has now been omitted, because it is 
redundant. On the same ground the words ‘co-owners or other persons 
having an interest in such property’ have also been omitted. 

The amendment in this section was made to clarify the law and not 
to alter it. The mere fact that there was intent to defraud does not, a.s 
against a subsequent transferee render the transaction void— Nathus’a v 
Munir, A.I.R. 1943 Nag. 129, I.L.R. 1943 Nag. 42. • 

A person who purchases the property of the fraudulent transferor at 
a sale held in execution of a decree obtained by a creditor of the 
transferor, is not a subsequent transferee within the meaning of this 
section, because he is not a transferee by act of parties but by operation 
of law, and also because he was not the person intended to be defrauded 
by the transferor — Vasudev v. Janardan, 39 Bom. 507, 29 LC. 497 (498); 
Awadhut v. Punjabi', 53 LC. 205. In this connection see the cases ol 
Sami Asari v. Adinam, 12 L.W. 718, 61 I.C. 580 (583), and Sri Thakurji v. 
Narsingh, 6 P.L.J. 48 (50), though these cases do not strictly fall under 
this sub-section. 


269. Sub-section (2), Second para : —This para is new, and has been . 
inserted for the following reasons : — 

‘‘Coming now to transfers made with intent to defraud subsequent 
transferees for value, we have already referred to tJie English cases by 
which it was determined that everj'- voluntary conveyance of immoveable 
property was void as against a subsequent purchaser for value. These 
decisions, as stated above, were followed by Sale, }. in 22 Cal. 185, but 
the law in England was altered by section 2 of the Voluntary Conveyances 
Act, 1893 (56 and 57 Viet., c. 21), by which it was provided that a volun- 
tary conveyance, if made bona fide and without any fraudulent intent, 
'^should not be deemed fraudulent (within the meaning of 27 Eliz,, c. -1) 
by reasons of any subsequent purchase for value. Section 2 of the 
Voluntary Convesmnees Act has been reproduced in sec. 173 of the 
English Law of Property Act, 1925. We think that a similar provision 
should be made and we have done so accordingly in sub-section (2), — 
Report of the Special Committee. 


The expression subsequent transferee does not include a purchaser 
at a Court sale — Mahendra Mahto v, Suraj Prasad Ojha, A.I.R. 1958 Pat. 
'568. If a transferor having no debts on the date of transfer makes a gut 
of his property to his wife and children the gift is not fraudulent— Johniat' 
V. Gordhan. I.L.R. (1962) 12 Raj. 517. 


53A. 


Where any person contracts to transfer for conside- 
„ - rattan any immoveable property by t 

Part performance. ^ behalf fiom whlch the 

terms necessary to constitute the transfer can be ascertame 
with reasonable certainty, 

and the transferee has in part performance of the contract, 
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taken possession of the property or any part thereof, or f he 
transferee, being alteady in possession, continues in possession 
in part performance of the contract and has done some act in 
furtherance of the contract, 

and the transferee has performed or is willing' to perform 
his part of the contract, 

then, notwithstanding that the contract, though required to 
be registered, has not been registered, or, vdiere there is an 
instrument of transfer, that the transfer has hot been completed 
in the manner prescribed therefor by the law for the time being 
in force, the transferor or any person claiming under him shall 
be debarred from enforcing against the transferee and persons 
claiming under him any right in respect of the property of which 
the transferee has taken or continued in possession, other than a 
right expressly provided by the terms of the contract ; 

Provided that nothing in this section shall affect the rights 
of a transferee for consideration who has no notice of the con- 
tract or^of the part performance thereof. 

This section has been newly added by sec. 16 of the Transfer of 
Property Amendment Act (XX of 1929). 

270. Previous law : — Before the enactment of this section there were 
three views as to the rights of the vendor and vendee in cases where the 
vendor delivered possession of immoveable property worth Rs, 100 or 
upwards to the vendee but executed no registered conveyance. 

' One view was that the express words of the statute must prevail and 
that no title was created by mere delivery of possession, in the absence 
of a registered deed. Another view was that even in the absence of a 
registered instrument of convenience, the vendor against whom the pur- 
chaser could maintain a suit for specific performance of an oral or un- 
registered written agreement for sale was disentitled from recovering 
possession from the purchaser, provided that the Court deciding the ques- 
tion of ejectment had jurisdiction to decree specific performance and the 
circumstances were such as to entitle the defendant to such a decree in 
the suit. This view is based upon the English case of Walsh v. Lonsdale. 
A third view would refuse to the vendor (or to a purchaser taking from 
him with notice of the prior transaction) any right to eject even though 
the time has elapsed within which a suit for specific'performance is allow- 
ed by the Limitation. Act. 

In the case of Ph' Bux v. Md. Tahar, A.I.R. 1934 P.C. 235, 39 
C.W,N. 34, 60 C.L,J. 370, 151 I.C. 325 the Privy Council again considered 
the law as it stood before the insertion of sec. 53A and held that an aver- 
ment of the existence of sale whether with or without averment of posses- 
sion following upon the contract was not a relevant defence to an action 
of ejectment. If the contract was- still enforceable the defendant might 
found upon it to have the action stayed, and by suing for specific perform- 
ance obtain a title which would protect him from ejectment. But if it 
was no longer enforceable, its part performance would not avail him to any 
extent. [In this case .their Lordships followed Ariff v. Jadunath, A-I.R. 
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1931 P.C. 79, 58 Cal. 1235- and Currimbhoy v. Greet, A.LR. 1933 PC 29 
60 Cal. 980, 141 I.C. 209]. These cases have been followed in NemtuIJa v 
Tyeballi, A.I.R. 1935 Bom. 208, 37 Bom. L.R. 82, 156 I.C. 779 ; Mukteswar 
V. Barakar Coal Co., A-I.R. 1934 Pat. 246, 152 I.C. 498; -5fli/fl Hmm v 
Saya Hla, A.I.R. 1935 Rang. 448. 

Object of the new sectioa : — Ev section 4 of the Statute of Frauds 
(1677) (29 Car. 11, c. 3) it is provided that no action or suit shall be main- 
tained on an agreement relating to land which is not in writing signed 
by the party to be charged with it. The strict application of the provision 
led to great hardship in cases where a parol agreement relating to land 
had been partly performed by one party and yet he could not sue the other 
party for specific performance. Thus, the latter party was enabled to 
practise a fraud upon the former. In such cases the Courts intervened 
on equity and enforced specific performance, holding that part perform- 
ance took the cases out of the Statute of Frauds. The general ground upon 
which the doctrine is based is prevention of fraud. It is said that where 
one party has executed his part of the agreement in the confidence that 
the other party would do the same, it is obvious that, if the latter should 
refuse, it would be a fraud upon the former to suffer this refusal to work 
to his prejudice {see Story on Equity, section 1045). 

The object of inserting this new section was to alter the statute law 
by partial incorporation of the English doctrine of part performance— 
Durgapada v. Nrishingha. 62 Cal. 492, A.I.R. 1935 Cal. 541, 39 CW.N. 
416, 159 I.C. 20 ; Dhanrajmal v. Hazarimal, A.I.R, 1943 Sind 81, I.LR. 
1942 Kar. 513. The right conferred by this section can be invoked only 
by way of defence — Prabodh Kumar v. Dantmara Tea Co., A.LR. 1940 P.C. 
1 ; Dammulal v. Mohd. Bhai, A.I.R. 1955 Nag. 306 ; Karoi Mai v. Parama- 
nand, A.I.R. 1955 Punj. 252 ; Siisheelamma v. Palla Bucha Reddy, (1969) 
1 Andh. L.T. 150. 


The doctrine of part performance embodied in this section is an equi- 
table doctrine. The object of this section is to prevent a transferor or 
his successor-in-interest from taking any advantage on account of the non- 
registration of the document, provided the transferee has performed his 
part of the contract and in pursuance thereof has taken possession of some 
immoveable property — Labhu v. Shib Ram, A.I.R. 1939 Lah. 57. 

The doctrine of part performance was ennunciated by the court of 
Equity in England in order to give relief to persons hit by the Statute of 
Frauds, 1677, which inter alia provided that no action might be brou^t 
upon any contract for sale or other dispositions of land or any interest 
in land unless the agreement was in writing and signed by the party to 
be charged. The Law of Property Act, 1925 has re-enacted the above 
provisions of the Statute of Frauds. 

The object of the Statute ’of Frauds was to prevent fraud and perjuries^ 
But, in practice, it encouraged dishonest dealings. The equitable 
of part performance seeks to prevent such dishonest dealings. Under this 
doctrine the' court will in certain cases allow a contract of a nature require 
to be proved by writing, to be proved by parol evidence, when the 
seeking to enforce the contract has done acts in performance of his o i 
gation under the contract. The attitude adopted by the court of - 
that it would be fraudulent for a defendant to take advantage o 


is 
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absence of writing if he has stood by and allowed the plaintiff to alter his< 
position for the worse by doing acts in performance of his obligation 
under the contract. If, for instance, P agrees to let out a plot of land to Q, 
and if Q enters into possession of and improves the land, it would be fraudu- 
lent, at least, inequitable for P to refuse to grant the lease on the ground 
that the agreement is' not in writing. Equity grants a decree for specific 
performance of the contract against P. 

Reference may be made to the recent decision of the House of Lords 
in Mason v, Clarke [1955] A.C. 778, (1955) 1 All. E.R. 914. There R was 
the tenant from year to year -under a company in respect of a part of an 
estate known as Hothorpa. By an oral agreement the company granted to 
M the right to catch and. kill rabbits on the said estate for one year on 
receipt of £100. R kicked out the snares laid by M and prevented M from 
exercising his right of rabbiting (profit a prandre). On M’s action for in- 
junction and damages Held; that M could maintain the action against R 
in trespass since M had entered into possession of a profit a prandre under 
an oral agreement, that the act of setting snares by. M was in part per- 
formance of the oral agreement, and that therefore the fact that there was 
no sufficient written memorandum of that agreement for about two months 
and a half was immaterial. 

270A. Essentials of the section : — ^The essentials of this hew section 
are — (1) a contract to transfer immoveable property ; (2) the contract must 
be for consideration ; (3) it must be in writing signed by or on behalf of 
the transferor ; (4) the terms can be ascertained from the writing; (5) the 
transferee has taken possession or is already in possession of the property ; 
(6) he has done some act in furtherance of the contract, and (7) has per- 
formed or is willing to perform his part of the contract — see Ma Thet v. 
Ma Se, 13 Rang. 17. See 'also Shravan v. Carbad, A.I.R. 1943 Bom. 406, 
45 Bom. L.R. 874 ; Yenngo Achayya v. Eranki Venkatasubba Rao, 1956 
Andhra W.R. 830. 

271. Scope This section, which imports in India the equitable 
doctrine of part performance only partially, does not give the transferee 
any right on which he can found a suit as a plaintiff,- but only a right which 
is available to him as defence in order to protect his possession. It does 
not confer any title on the transferee who takes possession iri pursuance 
of a written, but unregistered contract. Accordingly he cannot maintain 
a suit for declaration of his title or that the transferor or other person 
has no title to the property — Dantmara Tea Co. v. Probcdh Kumar, Das, 41 
C.W.N. 54 ; Luchwar Lime & Stone Co. v. Secretary of State, A.I.R. 1936 
Pat. 372 (378), 15 .Pat. 460, 163 LC. 501 ; Mf. Nasiban v. Md. Sayeed, 
A.I.R. 1936 Nag. 174, .164 I.C. 557 ; Bajrangi v. Rupnarain. A.I.R. 1949 
Pat. 464 ; Hari Prasad v. Abdul Haq, A.I.R. 1951 Pat. 160 ; Gulab Chanel 
V. Madholal, A.I.R. .1953 Aj.' 47 ; Ram Protap v. National Petroleujn Co'., 
A.I.R. 1950 Cal. 213, 54 C.W.N. 58 ; Bholai v. Lakki Kanta, A.I.R. 1949 
Ass. 8; Parul Bala v. Saroj Kumar, A.I.R. 1948 Cal. .l47, 82 C.L.J.|273; 
Bhulkoo V. Uiriyabai, A.LR. 1949 Nag.' 10, I.L.R. 1949 Nag. 534. This 
section can be used only as a shield and not as a sword — Kashi Nath v. 
Makchhed, A.I.R. 1939 All. 504, 1939 A.L.r. 384, 184 I.C.' 233 relying on 
Currimbh'oy & Co. v. Creet, 60 I.A. 297, 60 Cal. 980, 37 C.W.N. 265, where 
it has been held that under sec. 53A “a defendant in an action of ejectment 
may, in certain circumstances, effectively plead possession under an un- 
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registered contract of sale in defence to the action”. In the appeal from 
Dantmara Tea Co. v. Probodh Kumar Das, supra, their Lordships of the 
Judicial Committee observed: “The amendment of the law effected bv 
the enactment of sec- 53-A conferred no right of action on a transferee in 
possession under an unregistered contract of sale.” Their Lordships agree 
with the view expressed by Mitter J., in the High Court that the right 
conferred by sec. 53-A is a right available only to the defendant to protect 
his possession — Probodh Kumar Das v. Dantmara Tea Co., 66 I A 293 
44 C.W.N. 145, LL.R. (1940) 1 Cal. 250, A.I.R. 1940 P.C. 1 (2) ; see also 
Rat7i Jiawan v. Hanuman Prasad, A.I.R. T940 Oudh 409, 1940 O.W.N. 78'5 
190 I.C. 143 ; Kashiprasad v. Bedprasad, A.I.R. 1940 Nag. 113, 1939 N.L.]! 
216, 189 LC. Ill ; Ramrao v. Shrimant, I.L.R. 1940 Bom. 480, A.LR. 1940 
Bom. 281, 42 Bom. L.R. 601 ; Ram Lai v. Bibi Zolira, A.I.R. 1939 Pat. 296 
(303), 182 LC. 618 ; Probodh Kumar Das v. Dantmara Tea Co., 45 C.W.N. 
132; Veera Raghava v. Gopalrao, A.LR. 1942 Mad. 125, (1941) 2 M.L.]. 
707, 1941 M.W.N. 944 ; See also Pearey Lai v. Prithi-Singh, A.LR. 1945 
All. 422, I.L.R. 1945 All. 910 ; Narayan v. Rajkishore, A.I.R. 1951 Pat. 
613 ; Ewaj All v. Firdous Jehan, A.LR. 1944 Oudh 212, (1944) O.W.N. 
228 ; Delhi Motor Co. v. Basrurkar, U.A., A.I.R. 1968 S.C. 794. In a 
later Privy Council case Lord Atkin, who delivered the judgment, said: 
“Now whether sec. 53-A applies at all to an agreement to transfer a partial 
interest in property, such as a right to win minerals or cut timber or the 
like, is a question which on this occasion it is not necessary to determine. 
It is at least possible that it only applies to an agreement to sell or other- 
wise dispose of the entirety of a piece of real property. But the \vbrds 
of the section make it quite plain that the section does not operate to 
create a form of transfer of property which is exempt from registration. 
It creates no real right: it merely creates rights of estoppel between the 
proposed transferee and transferor, which have no operation against third 
persons not claiming under those persons — 5. N. Banerjee v. Kiichwar 
Lime & Stone Co., (1942) 46 C.W.N. 374 (P.C.). Consequently, when the 
dispute arises in Court after sec. 53-A came into force the purchaser is 
entitled to press it into his service even though the sale may have taken 
place prior to its coming into force — Balarain v. Kewalram, A-I.R. 1940 
Nag. 396 (400), 1940 N.L.J. 499, 199 LC. 881 ; see also Mulji Sicca v. 
Nurmohammad, I.L.R. 1938 Nag. 432, A.LR. 1938 Nag. 377, 181 LC. 126; 
fahangir Begum v. Golam Ali Ahmed, A.LR. 1955 Hyd. 101. 

No doubt it is settled law that sec. 53-A is available by way rf defence 
onl}', but a suit by a vendee under Or. 21, r. 103, C. P. Code being a suit 
by way of defence because in such a suit the vendee is merely asking lO 
protect the rights which he is entitled to under sec. 53-A, it is open tO 
the vendee to rest his case on this section, even .though he is a plaintiff-^ 
Mt. Firdos Jahan v, Md. Yunus, 15 Luck. 43, A.I.R. 1940 Oudh 1 (5), 1939 
O.WJ4. 876 relying on Ram Chunder v. Mahavaj Kumoar, 1939 A.L.J. 
692, 'a.LR. 1939 All. 611, LL’r'. 1939 All. 809. See also^ Ewaz Ah v 
Firdous Jehan, A.LR. 1944 Oudh 212, (1944) O.W.N. 228 ; Gulab Chanel 
V. MadholaU A.LR. 1953 Aj. 47. A suit by the transferee apmst an 
attaching creditor under 0.21, r. 63, C. P. Code is not however one between 
him and the transferor. .So the transferee as a plaintiff cannot avail ini 
self of the provisions of the present section — Padmanabha v. Appalanara 
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samma, A.I.R. 1952 Or. 143. But see Manak Chand v. Lai Shanker, A,I.R, 
1956 Ajmer 22. 

The English doctrine of part performance is not available in Indid by 
way of defence to a suit for ejectment except under provisions of this 
section and in cases to which it applies — K. K. Das v. Amina KhqUm, 

I. L.R. (1940) 1 Cal. 161, A.I.R.1940 Cal. 356, 44 C.W.N. 247 ; Tantooram 
V. Chandrika, I960 M.P.L.J. 673. This section has imported a modified 
form of the English doctrine of part performance into this country. The 
basis of the doctrine is' not contract, but the acts subsequent to the con- 
tract— per Nasim Ali J. in Nakul v. Kalipada, I.L.R. (1938) 2 Cal. 328, 
A.J.R. 1939 Cal. 163 (166), 42 C.W.N. 630. It is not the law -that this ' 
section applies only to the case where a contract can be specifically 
enforced. On the other hand, it will be brought into aid when the specific 
performance of a contract is barred or the contract is otherwise unenforce- 
able — Bharat Chandra v. Md. Ramjan, 45 C.'W.N. 489 ; Jahangir Begum v. 
Culam Ali Ahmed, A.I.R. 1955 Hyderabad, 101, 

In order to attract the provision of this section it is necessary that there 
should be a completed agreement and that possession has been delivered 
in part performance of that agreement — Kuchivar Lime & Stone Co. v. 
Secretary of State, supra. If there is an agreement for sale in respect of a 
property in the possession of the agent of the owner between the owner 
and a benamdar for the agent, rhe possession of the agent subsequent to 
the' agreement is not in part performance of the contract — Gandi Ananl 
Ramiilu V. Asif Ahmed, (1964) 2 An. W.R. 5. 

The general provisions contained in this Chapter apply to transfers 
of agricultural holdings unless they are specifically e,xcluded by the Bengal 
Tenancy Act. Particularly, sec. 53A deals with rights arising out of in- 
complete contracts of transfer — a matter not dealt with by Bengal Tenanc}' 
Act. Consequently, this section applies to transfers of occupancy holdings 
otherwise governed by the Bengal Tenancy Act. Where a person has been 
put in possession of an occupancy raiyati holding in pursuance of an un- 
registered kobala supported by consideration, he can, in a suit by a subse- 
quent transferee under an unregistered kobala, successfully protect his 
possession by setting up the right given by this section, although his right 
to obtain specific performance of the contract of transfer may have been 
time-barred and although there was no transfer in accordance with sec. 
26C of the Bengal Tenancy Act. "It is contended”, observed S. K. Ghose, 

J. "that sec. 26C not only provides for the registration but also for bring- 
ing in a third party, namely the landlord, to whom notice has to be 
issued and certain fees are to be paid. But where these conditions are not 
complied with, it only means that the transfer has not been completed in 
the m'anner prescribed therefor by law, which' again satisfies one of the 
conditions for the application of sec. 53A of the Transfer of Property Act ’ 
— Nokul V. Kalipada, 42 C.W.N. 630 (633). Again in the same case his 
Eordship observes: "As a result of this section (section 53 A) the 
defendant has now got a statutory right which is limited by two condi- 
tions, viz., that the contract must be in writing and further that it^ is 
available only as a defence or to use a convenient expression, as a passive 

equity and not as an active equity If the transferee is entitled to specific 

performance of contract of a lease, it is provided for bj'^ sec. 27 A of the 
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Specific Relief Act. In such a case it is not necessary for him to resort 
to sec. 53 A of the Transfer of Property Act, and since' the provisions of 
that section confer a right which is only available to a defendant to pro- 
tect his possession, no question of limitation arises thereunder since there 
is no bar of limitaton to a defence. This is consistent with what was said 
in Pir Buksh’s case [ (1934) 61 LA. 338, 39 C.W.N. 34] and we ourselves 
said in the case of Dantmara Tea Co. .v. Probodh Kumar Das, (supra)” 
at p. 635. See also Kuchwar Lime & Stone Co. v. Secretary of State, supra 

Under this section a minor may be regarded' as a transferor. Thus 
where the mother of a Hindu minor enters into a contract of sale on behalf 
of the minor and the contract is one which is within her competence as 
guardian to enter into so as to be binding upon the minor, the latter is 
the “transferor” within the meaning of this section — Subramanyam v 
Subba Rao, A.I.R. 1947 P.C. 95, 75 LA. 115, 52 C.W.N. 706. Overruling 
Subramanyam v. Subba Rao, A.I-R. 19'W Mad. 337. See also Amrco \. 
Babarao, A.I.R. 1951 Nag. 403, I.L.R. 1950 Nag. 25 ; Manglu v. Sukni, 
A.I.R. 1950 Or. 217, I.L.R. 1950 Cut. 107. Where the father as maiiager of 
a joint family consisting of the father and his minor sons executes a con- 
tract of sale of the. joint family property for the benefit of the family and 
the transferee is put into possession of the property after he has paid the 
consideration the transferee can resist the claim of the sons for possession, 
because under Hindu law the father can enter into a contract on behalf 
of his minor sons — Padmanaoaraju v. Lakshmi Kumar Raju, A.I.R. 1967 
Andh. Pra. 237 (F.B.). See also Labchand Shankarlal v. Sharifabi, A.iR. - 
1963 Bom. 215. When the manager of a joint Hindu family enters into 
an agreement to sell the family property for legal necessity the manager 
is the transferor within the meaning of sec. 53A — G. Govindaraju Miidalm 
V. Vinayaka Mudaliar, A.I.R. 1963 Mad. 310. 

The difference between the protection given by this section and the 
right conferred by sec. 27 A of the Specific Relief Act is that the former 
creates a defence while the latter a groimd of claim. What sec. 53A creates 
is a defence by prohibiting the enforcement of^a right by the transferor 
while sec. 27 A gives a right to the transferor and transferee to enforce 
specifically the contract by compelling registration where there is a part 
performance — Hari Prasad v. Hanumantrao, A.I.R. 1937 Nag. 74 (76) ; 
Md. Rowther v. Tinnevelly Municipal Council, A.LR. 1938 Mad. 746 (748), 
4S M.L.W. 74. In granting relief under the present section the question 
whether a contract is specifically enforceable or not has no bearing at all. 
S. 12 of the Specific Relief Act is also quite distinct from the present 
section — Sobharam v. Totaram, A.LR. 1952 Nag. 244. A transferee in 
possession under a contract of sale in a suit for specific performance of 
the contract cannot also avail himself of the provisions of the .present 
section — Parul Bala v. Saroj Kurruxe, A.I.R. 1948 Cal. 147, 82 C,L.J. 273. 


The legislature has by sec. 27A, Specific- Relief Act recognized that 
the equity of part performance- is an active equity as in English law and 
enables the plaintiff to support an independent action. The section how- 
ever has no application to contracts executed before 1st April, 1930, though 
in such a case the defence xmder the present section is available to a 
person who has an agreement of lease in his favour — Maneklal v. Harnuisjt, 
A.LR. 1950 S.C. 1, (1950) S. C. R..-75. 52 Bom. L.R. 521. 

In order to invoke the doctrine of part performance as 'embodied m 
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^sec. 53A, it is, however, necessary that the possession relied upon as part 
performance must be referable to the agreement only and not to anything 
else — Bahadur Singh v. Jyotirupa, 40 C.W.N. 476. Thus, the possession 
of a Receiver caused to be appointed by a decree-holder in execution 
proceedings is not possession in part performance of a contract so as to 
make this section available and to cure the effect of non-registration of 
the dsctQs.—Sambhuram v. Gulzarilal, 40 C.W.N. 974. The absence of an 
avertment in the written statement that the defendant is ready and willing 
to' perform his part of the contract is not fatal — Karthikeya Mudaliar v. 
Singaram PiUtti, A.I.R. 1956 Mad. 693 ; Malikajappa v. Bhimappa, A.I.R. 
1966 Mys. 86. 

■Where there is no agreement or where the agreement has. been aban- 
doned, sec. 53A does not apply — Cooverji v. Vasant & Co., A.LR. 1935 
Bom. 91, 154 I.C. 583 ; V enkatqsubbayya v. Rasayya, A.I.R. 1957 Andhra Pr. 
58. So also in cases of void agreements, e.g., under sec. 6 (a) — Lalita 
Prasad v. Sarman, A.I.R. 1933 Pat. 165 (172), 14 P.L.T. 27. This section 
does not apply to a family arrangement or a partition which does not 
involve a transfer of property — Mt. Jileba v. Mt. Parmesra, A-I.R. 1950 
All. 700, 1950 A.L.J. 477 ; Gopinath v. Hangsnath, A.LR. 1950 Ass. 129 ; 
Radhakristnayya v. Sarasamma, A.LR. 1951 Mad. 213, I.L.R. 1951 Mad. 
607. But relinquishment being a transfer the principle of part performance 
applies to it — Lakshmibai v. Bhoja, A.LR. 1953 Hyd. 114. In land acquisi- 
tion proceedings a claimant who is in possession in part performance of 
a contract to transfer can raly on Sec. 53A — Maharaj Kumar Irfan Rasul 
Khan v. U. P. Govt., I.L.R. (1960) 2 All. 71. 

Para 3 . — Para 3 of this section makes it a condition that the transferee 
has performed or is willing to perform his part of the contract. It means 
complete performance or complete willingness, so far as he is concerned. 
It is not sufficient compliance with this condition that the transferee should 
have performed his part of the contract to some extent — Beckardas v. 
Borough Municipality of Ahmedabad, 43 Bom. L.R. 603, A.I,R. 1941 Bom. 
346 (348) dissenting from Suleman v. Patell, 35 Bom. L.R. .722, A.LR. 
1933 Bom. 381, 145 I.C. 557 where it has been held that it is not necessary 
that the transferee’s willingness should continue throughout the period of 
the agreement, if there are substantial acts of part performance. See in 
this connection Probodh Kumar Das v. Dantmara Tea Co., 45 C.W.N. 132. 
T his readiness and willingness must be pleaded, otherwise the contract 
is not a valid one — Pusaram v. Deorao, A I.R. 1947 Nag. 188, LL'.R. 1946 
Nag.' 991. 

Para 4 . — ^This section debars the transferor from exercising rights which 
he would have apart from the agreement. There is, however, an excep- 
tion to this disablement in the words “other than a right expressly pro- 
vided by the terms of the contract”. But the transferor can derive no 
rights from this section which are inconsistent with the conditions subject 
to which the section comes into operation. Since it is a condition 
precedent that the transferee shall have performed his part of the contract 
or should be willing to perform his part, the material time being the time 
when the section is sought to be made use of, a suit for damages for 
breach of a contract can never be founded upon this section — Bechardas v. 
Borough Municipality of Ahmedabad, -supra. See in this connection Ram 
Protap v. National Petroleimi to. A. I, R. 1950 Cal. 23, 54 C.W.N. 53. 
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By ±is section no rights are conferred at all on the transferor— i 
Board v. Moradhuj, A.I.R. 1940 All. 340, 189 I.C. 819. 


Objection under this section will not be entertained for the first time 
in a second appeal — Sailajananda v. Lakhichand, A.I.R 195 i' Pat m 
P.L.T. 388. ■ 


271A. Application : — The doctrine of part performance would equally 
apply to a lease, and defects, if any, of the requirements of sec. 107, post 
would be cured by sec. 5‘iA—Jummcm v. Jaganath, A.I.R. 1939 Oudh 85 
(86), 1939 O.W.N. 102, 179 I.C. 635 ; Deochand v. Parvatibafi, A.I.R. 1952 
Nag. 115. Under section 27 A, Specific Relief Act, such a person can 
claim specific performance of the contract also which for want of registra- 
tion may not afford a basis for a claim of title, ibid. See also Kochuvgreed 
V. Mariappa, A.LR. 1952 Tr.-Coch. 10. A lease was invalid for not being 
signed by both the lessor and the lessee as required by sec. 107, post and 
the lessee was in possession by virtue of this lease. Subsequently, the 
defendant demolished a part of the building on the land and the plaintiff 
brought a suit for injunction for restraining the defendant from interfering 
with any of the rights of the plaintiff as lessee, held by Thom. C.J. and 
Ganga Nath J., that it was the defendants who were seeking to enforce 
their rights under the contract of lease and the plaintiff was only seeking 
to debar them from doing so and was thus merely protecting his ri^ts : 
there was therefore nothing in sec. 53 A which disentitled the plaintiff 
from maintaining the suit — Ram Chunder v. Mahai'aj Kuntoar, LLR. 1939 
All- 809, A.I,R. 1939 All. 611, 1939 A.L.J. 692. The correctness of this 
decision seems to be questionable in view of the later Privy Council 
decisions mentioned in Note 271. Where a previous lessee holds posses- 
sion of land under an unregistered lease and has been continuously paying 
the fixed rent to his landlord, a suit by a subsequent lessee' to dispossess 
him does not lie — Banarasi v. AH Mahammad. A.I.R. 1936 Lah. 5, 157 I.C. 
839. See also Wakefield v. Sayeeda Khatun, A-I.R. 1937 Pat. 36 (37), 15 
Pat. 786, 166 I.C. 797 ; 'Shyam Sundar v. Din Shah, A-.I.R. 1937 All. 10 
(12), I.L.R. 1937 All. 312, 166 I.C. 540 ; Ashutosh v. Nalinakshya, A.I.R. 
1937 Cal. 467, 64 C-L.). 558, 170 LC. 267. Where a lease-deed for a period 
of five years was unregistered and the lessee alleging himself as a monthly 
tenant vacated the premises after giving notice, in a suit by the lessor for 
damages for breach of agreement, it was held that under this section the 
lessor could enforce his claim — Suleman v. Patell, A.I.R. 1933 Bom. 381, 
145 I.C. 557. But see Ramji Lai v. Secretary of State, A-I.R. 1936 Oudh 
306, 162 I.C. 712, where it has been doubted if this section apply to a case 
in which only rent is claimed after the house has been vacated and held 
that it does not apply to a tenancy from month to month. See also (f' 
Jambad Coal Syndicate, A.LR. 1936 Cal. 628, 62 Cal. 394, 163 I.C. 843, 
where it has been held that landlord cannot recover rent either under this 
section or under sec. 49 of the Registration Act as amended in W29 on 
the basis of an unregistered lease if it requires registration. In M/* 
Sicca & Co. V. Nur Mahammad, A.LR. 1938 Nag. 377, the principle was 
applied in the case of an unregistered license. 


A lease being a transfer of immoveable property, this section 
to it—Ramchandra v. Subraya, A.LR. 1951 Bom. 127, 1.L.R. 1951 
Sayi V. Subbanna, A.I.R. 1946 Mad. 310, (1946) 1"M.L.J. 92. Where a 
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^ person is inducted to land under an agreement to lease which cannot be 
said to be a valid lease, and the tenant performs his part of the contract 
by paying rent to the lessor, the tenant can take the benefit of this section 
—Hadu V. RamduM. A.I.R. 1944 Pat. 35, 9 Cut.L.T. 27 ; Md. Sadruddin v. 
Giilam Mohhiddin, A.I.R. 1953 Hyd. 97. But sec. 53A has no application 
to a case where the document is not a contract of transfer by the lessor 
but is a Kabuliyat executed by the lessee, Rammrain Pasi y. Sukhi Tiwari, 
A.I.R. 1957 Pat 24 ; Chandra Nath v. Chulai Pashi, A.I.R. 1960 Cal. 40. 

A formal lease is not required. All that is necessary is that an agree- 
ment in writing signed by the transferor can be gathered from the evidence 
—Maneklal y. Hormusji, A.I.R. 1950 S.C. 1, 1950 S.C.R. 75, 52 Bom. L.R. 
521. If the agreement to lease is suppressed by the plaintiff the defendant 
can prove the agreement by oral evidence — Karthikeya Mudaliar v. 
Singaram Pillai, A.I.R. 1956 Mad. 693. Where the defendant proves that 
there is a written and signed contract of lease and in accordance with 
•the terms thereof he has taken possession and built a factory on the land 
and also that he was paying rent to the plaintiffs in accordance with thaU 
agreement, the defendant is entitled to retain possession — ibid. Such an 
agreement though not registered is admissible under sec. 49, Registration 
Act as evidence of part performance — ibid. See also Qamar Jahan v. 
Banshi Dhar. A.I.R. 1942 Oudh 231, (1941) O.W.N. 1395 ; Bijoli Prova v. 
H. C. Dutta, 71 C.W.N. 681. But where under an unregistered lease for 
5 years the lessee takes possession of the premises in performance of thfe 
contract and remains in possession for the full period, he is bound to 
vacate the premises on the expirj' of the period — Ram Protap v. National 
Petroleum Co., A.I.R. 1950 Cal. 23, 54 C.W.N. 58. Where the contract 
has been partly performed, a suit for damages for its breach does not 
require to be rested upon the present section — ibid. Where under an 
Jiukum nama the grantee was given a right to dig mica mines with certain 
kudalis and to appropriate the mica dug out, the htikiim nama did not 
come within the purview of this section — Traders & Miners Ltd. y. 
Dhirendra, A.I.R. 1944 Pat. 261, 23 Pat. 115. Where there is a completed 
contract of lease, the leasedeed though invalid as lease on account of 
not being signed by the lessee, is sufficient to attract sec. 53A — Rama- 
krishna Singh v. Mahadei Haluai, A.I.R. 1965 Pat. 467. If A executes a 
patta in favour of B for 25 years but the patta is neither registered nor 
signed by B and if B enters into possession, his possession cannot be 
disturbed for 25 years, not because he is a tenant, but. because of part per- 
formance — [jal Behari Sastnal v. Kanak Kami Roy, A.I.R. 1962 Cal. 502. 

For the application of this section to sale see Kaura Ram v. Chaman 
Lai, A.I.R. 1934 Lah. 751, 154 I.C. 1088. In a case where the vendee enter- 
ed into possession in part performance of a contract of sale, the Rangoon 
High Court held that although he was not entitled to a declaration of his 
right as plaintiff, he was entitled to the possession of the property as against 
third , persons — Mastram v. Ma Ohn, A.I.R. 1934 Rang. 284, 154 I.C. 769 ; 
Somi Reddy v. Ranganayakahi, (1967) 2 Andh. W.R. 2. A Mahomedan 
for himself and as guardian of a Mahomedan minor purported to enter 
into a contract for sale of a property belonging to them to a person who 
was in possession of the property as^a tenant. There was no evidence to 
show that the tenant continued in possession after the alleged contract 
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of sale: held that sec. 53 A did not apply — Bharat Chandra'v. Md. Ram a 
45 C.W.N. 489. A transferee in possession of the property by way of i - 
performance cannot maintain a suit under Or. 21, r. 1U3 C.P.C. agabst the 
auction-purchaser of such property — Maruti Gurappa v Krishna Uni 
A.I.R. 1967 Bom. 34. 

P was a mortgagee by a registered deed dated 1930 of a certain piece 
of land from M. M and his wife had mortgaged the same land in 1928 by 
an unregistered deed to D for Rs. 1,000 with possession. The unregistered 
deed allowed redemption on repayment of the principal sum. P obtained 
a mortgage-decree against M and subsequently sued D for possession and 
ejectment : held that sec. 53 A applied and the suit by P for possession and 
ejectment could not, as it stood, succeed. P was however entitled to re- 
deem the land on payment of Rs. 1,000 to D. He was merely debarred from 
enforcing any claim other than that arising out of the contract itself— flaio 
Yi V. Maimg Po, A.I.R. 1939 Rang. 175, 182 I.C. 651. - But where a mort- 
gagee holding possession of a property under a possessory mortgage leased 
out the property to the mortgagor under a rent-note which the mortgagor 
alleged to be a nominal transaction and that he had been in possession ever 
since the date of the mortgage, in a suit by the mortgagee on expiry of the 
lease, it was held that the doctrine of part performance could not be in- 
voked in favour of the mortgagee — Mt. Nasiban v. Md. Sayeed, A.I.R. 
1936 Nag. 174, 164 I.C. 557. The doctrine of part performance cannot 
ordinarily be applied to a mortgage — Salla Venkata Reddy v. Bheemreddtj, 
A.LR. 1963 Andh. Pra. 238. But it can be applied to a usufractuary 
■ mortgage — Ram Reddi v, Venka Reddy, A.I.R. 1963 Andh. Pra. 489. 

Where under a mortgage the mortgagee has only a right to foreclose 
and the mortgagor gives possession to the mortgagee of the mortgaged ' 
property in satisfaction- of his debt, the possession taken by the mortgagee 
cannot be said to be in part performance of the contract — Balkrishna v. 
Rangnath, A.I.R. 1951 Nag. 171, LL.R. 1951 Nag. 618. Where after execut- 
ing an unregistered sale deed in favour of the mortgagee in possession the 
mortgagor sells the mortaged property to another person having notice of 
the prior unregistered sale, the mortgagee can resist the suit for redemp- 
tion by the mortgagor and the subsequent transferee — Devisahai Preniroj 
v. Gurind Rao, A.I.R. 1965 M.P. 275. 

Where the transfer-deed is a registered one, this section does not 
apply — Tarak v. Jagdish, A.LR. 1954 Pat. 41. It is doubtful whether under 
this section a party can institute a suit for declaration that he has become 
owner of the property under an invalid deed of partition which however 
has been acted upon — Ram Kishan v. Salig Ram, A.I.R. 1946 All. 476. If 
there is an arrangement between two parties that one will t^e the 
movables and the other will take the house and the latter continues in 
possession pursuant to this arrangement his possession is protected by sec. 
53A — Hussain Bobu v. Shivnarayan, A.I.R. 1966 Madh. Pra. 307. 

This section applied where the transfer was made before the Act but 
the suit was brought after the Act came into force — Fateh Md. v. 

Bibi, A.LR. 1953 Aj. 19 ; Kanbi Karshan v. Kahbi Harkha, A.LR. 1953 Sau. 
56 ; Jahangir Begum v. Gulam Alt Ahmed, A.I.R. Hyd. 101. 

In the Punjab : — Unless this section can be taken as embodying some 



Sec. 53A] 


TRANSFER OF PROPERTY 381 


general rule of equity which would prevail in India apart from the provi- 
sions of the T. P. Act, it can have no force in the Punjab to 'which it has 
not been applied — Mt. Shankri v. Milkha Singh, A.LR. 1941 Lah. 407 (410) 
(F.B.). A later Full Bench have however held that sec. 53A being based on 
the equitable principles which were previously applicable to the whole of 
India including the Punjab and even after the enactment of that section 
which is not applicable to the Punjab, the- principles embodied in the 
section are applicable to the Punjab — Milkha Singh v. Mt. Sankari, A.I.R. 
1947 Lah. 1 (F.B.), I.L.R.- 1947 Lah. 449. 

This section would not apply to Kutch — Gangabai v. Malbai, A.I.R. 
1950 Kutch 64. 

Section does not supersede registration : — rThis section merely lays 
down that the transferor will not be entitled to eject the transferee under 
the circumstances mentioned herein. But it does not give any title to the 
transferee. That title will have to be completed by execution and registra- 
tion of a deed of transfer. See Ram Copal v. Tiilshi, 51 All. 79 (F.B.), 26 
AL.J. 952, 116 I.C. 861, A.I.R. 1928 All. 641, where this subject is very fully 
discussed. See also Peareij Lai v. Prithi Singh, A.LR. 1945 All'. 422, LL.R. 
1945 All. 910. 

Value of tmregistered document'. — The unregistered document 
embodying the terms of the contract shall be received in evidence for the 
purpose of proving part performance. The proviso to sec. 49 of the Regis- 
tration Act, newly added by the T. P. Amendment Supplementary Act 
XXI of 1929, runs as follows; — 

"Provided that an unregistered document affecting immoveable 
property and required by this Act or by the Transfer of Property Act to 
be registered may be received as evidence of a contract in a suit for specific 
performance under Ch. II of the Specific Relief Act or as evidence of 
part performance of a contract for the purposes of sec. 53A of the Transfer 
of Property Act, or as evidence of any collateral transaction not required 
to be effected by a registered instrument.” See Sulenian v. Patell, 35 Bom. 
L.R. 722, A.I.R. .1933 Bom. 381 (385) and Dalip Singh v. fagat Singh. 
'A.I.R. 1938 Lah. 721.; Maneklal v. Honnusji, A.LR. 1950. S.C. 1, 1950 
S.C.R. 75, 52 Bom. L.R. 521. Where possession is delivered in pursuance 
of an unregistered sale-deed, it is admissible to prove part performance — 
Girija v. Girdhari, A.I.R. 1951 Pat. 277, 29 Pat. 628 ; Egam Malliah v 
Gondia Malliah, (1957) 1 Andhra W.R. 366 ; Nanasaheb v. Appa, A.I.R. 
1957 Bom. 138. Sec. 91. Evidence Act and sec. 54, T.P. Act do not prohibit 
this — Nagayya v. Sayanna, A.I.R. 1951 Hyd, 42 ; Murlidhar v. Tara Dye, 
A.LR. 1953 Cal. 349. But see Ananda v. Murli. A.I.R. 1945 Oudh 120, 
(1944) O.W.N. 496, where it has been held that in a case where the parties 
deliberately committed a fraud on registration, the unregistered document 
cannot be looked at for giving effct to a plea under the present section. 

The above words in the newly added Proviso to sec. 49, Registration 
Act do not deprive the Province of Punjab of the benefit of the Proviso 
simply because the T. P. Act is not in force' in that Province — Milkha 
Singh V. Mt. Shankari, A.I.R. 1947 Lah; 1 (F.B.), LL.R. 1947 Lah. 
449. 
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An unregistered Kobala is invalid as a document of title. But for 
purposes of proving the requisite contract in writing under sec. SS-A or 
the terms thereof, it may be received in evidence. There is nothing m 
sec. 91, Evidence Act, which would exclude such proof. Mere non- 
registration would not affect the admisability of the Kobala to prove the 
requisite contract to transferee, which is not per se registrable— Mmrp/raf 
Hague v. Mewajan Bibi, A.I.R. 1956 Cal. 350. Where the mortgagee is 
put in possession under a mortgage by conditional sale containing a pro- 
vision for reconveyance on pa 3 mient of the consideration after six years 
and the mortgagor after six years relinquishes all his rights by an un- 
registered deed on receipt of additional consideration, a subsequent suit 
for redemption can be resisted by invoking sec. 53A — Habib Myan v. 
MaMmud Mir, A.I.R. 1959 Madh. Pra. 221. 

272. No Limitation : — “There is some conflict of decisions in the 
Indian Courts with regard to the period within which equitable relief can 
be given to parties to a transaction when there has been no registered 
instrument. One view is that such relief can be given only Xvithin the 
period during which a suit for specific performance would lie, the other 
view being that such relief can be given even after that period has expired. 
It seems to us that the first view, to which we propose to give effect bv 
adding section 30A, to the Specific Relief Act, 1877, does not go fat enough, 
in all cases, to afford the relief which the equities arising out of part 
performance require. Because, even after the period of limitation, when 
part performance has taken place, the parties stand in the same relation 
to each other as they did within the period of limitation and the equities 
which arose within that period remain the sanie. In fact, the longer the 
possession in part performance, the higher, will be the equities. We, there- 
fore, think that, in order that the relief may be effective, it ought to he 
available at all times during which the transferee is in possession- in part 
performance of the contract and subject to the other conditions which we 
have proposed. In 46 Mad. 919 and 23 C.W.N. 284, the Courts took the 
view that the relief was available even after the period of limitation for 
specific performance was over. We feel that, in order that the relief may 
be real, it ought to be available as between the parties to the transaction 
even after such period of limitation .” — Report of the Select Committee. 

This section supersedes 27 C.W.N. 159, 24 C.W.N. 643 and 33 C.L.I. 
437 (cited under “second view” in Note 270) so far as they lay down that 
part performance can be pleaded as defence so long as a suit for specific 
performance is not barred by limitation. It also overrules the view taken 
in 46 BomT 722 (cited under “third view” in Note 270) that the vendee 
will not get a conveyance from the vendor after the expiry of the V^tioa 
of limitation for a suit for specific performance. See also Bholai v. 
Kama, A.LR. 1949 Ass. 8 ; Amroo v. Bdbarao, A.I.R. 1951 Nag. 403, 1.L.R. 
1950 Nag. 23 ; Nana Saheb v. Appa, A.I.R. 1957 Bom. 138. 

It has been held under this section that Art. 113 'of the Limitation 
Act does not apply. “Limitation does not” observed Nasim Ali J i 
“generally apply to a plea in defence ; see Sri Kishan Lai v. Mt. Kashmtro, 
[20 C.W.N. 957 (P.C.), 31 M.L.J. 362] ; Somi Reddy v. Rangnayakalu {1967) 
2 An. W.R. 2. Section 53A has imported in a modified form the Englis 
doctrine of part performance into this country. It confers only a passive 
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right to a defendant to protect his possession. Art. 113 Limitation Act 
certainly cannot apply to such a right”— Nokul v. Kalipada, 42 C.W.N. 
630 at. p. 636; Somireddi v. N. Ranganaikulu (1967) 2 Andh. L.T. 133. 
But in order to have the protection of sec. 53A, possession must be taken 
in part performance of the contract before the enforcement of the contract 
is barred by time — Raju Roy v. Kashinath Roy, A.I.R. 1956 Pat. 308. 

272A. Whether retrospective : — Section 16 of the Transfer of Pro- 
perty Amendment Act XX of 1929 by which this new section was inserted 
is not one of the sections specifically mentioned in sec. 63 of the aforesaid 
Act which deals with the retrospective operation of the amendments. It 
says ; “and nothing in any other provisions of this Act (Act XX of 
1929) shall render invalid or in any way affect, anything already done 
before the first day of April 1930, in any proceeding pending 
in a Court on the date.” It is therefore dear that sec. 53A does not affect 
anything already done in any proceeding pending in a Court on 1st April, 
1930 — See Ram Krishna v- Jainandan, A.I.R. 1935 Pat. 291, 14 Pat. 672 
(F.B.) ; Muthuswami v. Laganatha, A.I.R. 1935 Mad. 404, 41 M.L.W. 600 ; 
Hari Prasad v. Hanumantrao, A-LR. 1937 Nag. 74': Muktesivar v. Barakar 
Coal Co., A.I.R. 1934 Pat. 246, 152 I.C. 498 ; Durgapada v. Nrishingha, 
A.I.R. 1935 Cal. 541, 62 Cal. 492, 39 C.W.N. 416, 159 I.C. 20. ManekM 
V. Hormusji, A.I.R. 1950 S.C. 1, S.C.J. 317 ; Kankamma v. Krishnamma, 
A.I;R. 1943 Mad. 445 (F.B.), I.L.R. 1943 Mad. 831 ; Naidu v. Naidn, 
A.I.R. 1945 Mad 171, (1945) 1 M.L.J. 158 ; Makalakskmi v. Venkatareddi, 
A.I.R. 1944 Mad. 556, (1944) 2 M.L.J. 103 ; Narayana v. Karibasappa, A.I.R. 
1951 Mys. 126. 

But there is' a great divergence of judicial opinion on the question 
whether the section, apart from pending actions, is retrospective or not 
in its operation. In the following cases it has been held that the section 
is not retrospective ; Kanji v. Shunmugam, A.I.R. 1938 Mad. 734, 63 M.L.J. 
571, 139 I.C. 510 ; Cooverjee V- Vasant etc. Society, A.I.R. 1933 Bom. 91, 36 
Bom. L.R. 1245, 154 I.C. 583 ; Gauri Shankar v. Gopal Das, A.I.R. 1934 All. 
710, 151 1.C. 388 ; Ramji Lai v. Secretary of State, A.I.R. 1936 Oudh 306, 162 
I.C. 712 ; Tauquir Ali v. Ram Raton, A.I.R. 1941 Oudh 41, 1940 O.W.N. 753, 
190 LC. 85 ; Jagadamba Prasad v. Anadi Nath, A.I.R. 1938 Pat- 337, 19 
P.L.T. 594, 176 I.C. 273 ; Krishnabai v. Parwatibai, A.I.R. 1936 Nag. 282, 

165 LC. 92^ ]' Katireddi v. Koonam, A.I.R. 1936 Mad. 916, 71 M.L.J. 639, 

166 I.C. 535 ; Baldeo Singh v. Md. Akhtar, A.I.R. 1939 Pat. 488, 20 P.L.T. 
399. In Md. Serajul Haque v. Dwijendra Mohan, A.I.R. 1941 Cal- 33, Mr. 
Justice Bisvvas seems to have been inclined to agree with the judgment 
of Wort, J. in Jagadamba Prasad v. Anadi Nath, supra but felt bound by 
the decision of the Division Bench in Md. Hosein v. Jamini, infra ; Veera- 
brahmacharyulu v. Monduru Venkata, A.I.R. 1961 Andh. Pra. 31. 

On the other hand it has been held in the following cases that the 
section is retrospective ; Gajadhar v. Bachan, A.I.R. 1934 All. 768, 153 LC. 
717; Suleman v. Patell, A.I.R. 1933 Bom. 381, 145 I.C. 557; Benarsi v. 
Ali Mahammad, A.I.R.- 1936 Lah. 5, 157 I.C. 839 ; Shyam Sundar v. Din 
Shah, A.I.R. 1937 All. 10, I.L.R.- (1937) All. 312, 166 LC. 540 ; Md. Hushen 
V. Jamini, A.I.R. 1938 Cal. 97, 42 C.W.N. 38, I.L.R. (1938) 1 Cal. 607, 
176 LC. 41 ; Ashutosh v. Nalinakshya, A.I.R. 1937 Cal. 467, 64 C.L.J. 558, 
170 I.C, 267 ; Wakefield v.' Sayeeda Khatun, A.I.R. 1937 Pat. 36. 15 Pat. 
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786, 166 I.C. 797 ; Ko Po v. Maung Lit, A.I.R. 1937 Rang. 402 ; Tukaram 
V. Atmaram, A.LR, 1939 Bom. 31, 40 Bom. L. R. 1192. 

It is submitted that this latter view is correct. For a discussion oi 
the question see Note lA. In a recent case Jack J. of the Calcutta Hioh 
Court^ has expressed the opinion that the section is not retrospecti^. 
Besides this being obiter, it does not appear that the earlier cases of this 
High Court was brought to the Judge’s notict—Mahendra v PraMa 
(1938) 43 C,W.N. 34 ; A.LR. 1938 Cal. 795 (796). 

After this note of the present editor in the last edition the following 
cases have appeared in support of the above proposition, namely — Tukaram 
V. Atmaram, I.L.R.. 1939 Bom. 71, A.I.R. 1939 Bom. 31, 40 Bom. L.R. 1192; 
Jagad Bhusan v. Panna Lai, A.LR. 1941 Cal. 287 and Rustomji v. Baij 
Nath, LL.R. 1940 Bom. 50, A.LR. 1940 Bom. 90, 41 Bom. L.R. 1310. In 
the last cited case Beaumont, C.J., discusses the question elaborately giving 
additional reasons in support of the above proposition. For a detailed 
commentary on this question, see Note lA pp. 3-7._ 

272B. Para 2 : — “Coritracf’ — This section does not apply where 
there is not a contract in writing, but an oral contract — Dhanrapnal v. 
Hazarimal, A.I.R. 1943 Sind 81, LL.R. 1942 Kar. 513 ; Ajabsingh v. fhabbii- 
lal, A.LR. 1948 Nag. 67, LL.R. 1947 Nag.. 449-: Katihar Jute MiUs, Ltd, 
V. Calcutta Match Works, Ltd. A.LR. 1958 Pat. 133. Sec. 53A cannot be 
invoked if a material portion of the contract in writing is orally varied— 
Yasodammal v. Janaki Ammal, A.I.R. 1968 Mad. 294. A document which 
not only refers to the previous oral agreement but incorporates' all the 
terms of the oral agreement can be set up as a defence, but not a docu- 
ment which merely refers to the previous oral agreement without incor- 
porating its terms — Allam Gangadhara Rao v. ColIapalH Gangarao, A.LR. 
1968 Andh. Pra. 291. Where by reason of non-compliance with the statu- 
tory formalities the Government resolution could not be regarded as an 
effectual grant passing title in the land, it was also not an enforceable con- 
tract — Collector v. Municipal Corpn. A.LR. 1951 S.C. 469, 1-951 S,C.J. 752. In 
this case it was held by the Supreme Court that the decision in Ariff v- 
Jadunath, A.LR. 1931 P.C. 79 did not apply to the facts of the case. As 
to an act in' furtherance of the contract, see Gopalan v. Kanaran, A.I.R. 
1953 Mad. 925 ; Gopinath v. Hangsnath, A.LR. 1950 Ass. 129. ' 

This section applies only when the “contract” is a valid and completed 
contract. A person cannot seek the benefit of the section on the basis of 
a contract forbidden by law or of negotiations which had not matured into 
a contract — Bharat Chandra v. Md. Ramjan, 45 C.W.Ni 489. A contract 
between a person and the cantonment infringing certain provisions of 
the Cantonment Act, 1924 cannot be set up to sustain the plea of part 
performance — Akrammea v. The Secunderabad Municipal C.orporatton, 
A.I.R. 1957 Andhra Pra. 859 ; Jitendra Nath v. Commissioner of Badhuria 
Municipality, A.LR. 1967 Cal. 423. Again this section contemplates 
reliance upon an entire contract. When part of the alleged contract is 
not valid, the contract cannot be split up and the section brought in ni 
of the part which is valid — ibid. It cannot however be said that a docu- 
ment which is primarily a receipt is always insufficient for the purpose o 
this section — Mt. Firdos Jahan v. Md. Yunus, 15 Luck. 43, A.LR. 19 
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Oudh 1, 1939 O.W-N. 876 ; see also Shira Khatim v. Maimg Pan, A.I.R. 
1939 Rang. 206, 1939 R.L.R. 575, 182 LC. 523. Where an agreement to 
sell land by a tenant is entered into without the sanction of the competent 
authorit}'^ required for such transfer and possession is given to the trans- 
feree, such possession is not protected by sec. 53-A — Muprial Raghava- 
chari V. SttnkeijpaUi Ramah’ista Reddy. I.L.R. (1965) Andh. ,Pra. 1226. 
Where a landlord agrees in writing to sell the demised property to the 
tenant and the tenant continues in possession pursuant to such agreement, 
the landlord is precluded from filing a suit for eviction — Anmmalai 
Coimdan v. Venkatasami Naidu, A.LR. 1959 Mad. 354. If a lease is 
executed by the lessor alone and the lessee is put in possession, the lessee! 
can invoke sec. 53-A~Maliadei Haluai v. Ram Krishna Singh, A.I.R. 1960 
Pat. 353. 

Possession: — ^This section requires that the transferee has either been 
put in possession or has continued in possession in part performance of 
the contract. Where he was never put in possession or allowed to continue 
in possession, actual or constructive, the section does not apply — Subbd 
Rao V. Rajti, A.I.R. 1950 F.C. 1, 1949 F.L.J. 398, (1950) 1 M.L.J. 752; 
Nila Padhan v. Gokulananda, A.I.R. 1952 Or. 118. Where the transferor 
has put the transferee in possession in part performance of the contract, 
the latter can enforce a right expressly provided by the terms of the con- 
tract, and the fulfilment of all the conditions mentioned in this section 
is not a condition precedent to the enforcement of such right — Muralidhar 
V. Tara Dye, A.I.R. 1953 Cal. 349. But see Venkatasubbayija v. Rosayya, 
A.LR. 1957 Andhra Pr. 58, where it has been held that the defendant can 
non-suit the plaintiff only if he has complied-with the conditions laid down 
under sec. 53-A. This section does not require that the contract must 
contain a direct covenant regarding transference pf possession. If the 
transferee is already in possession and some act is done in furtherance' 
of the contratt, that is sufficjent — Eioaz Alt v. Firdous A.I.R. 1944 

Oudh 212, (1944) O.W.N. 228 ; Ratanlal v. Kishanlal, A.I.R. 1952 Raj. 141. 
See in this connection Gopinath v. Hangsnath, A.I.R. 1950 Ass. 129 ; 
Anandiravan v. Anandiravan, A.I.R. 1950 Tr.-Coch. 81 and Gopalan v. 
Kanran, A.I.R. 1953 Mad. 925. Where the transferee is admittedly put in 
possession, the fact that subsequently he loses possession cannot deprive 
him of his rights under the section — Yemigo Achayya v. Eranki Venkatd 
Subha Rao, 1956 Andhra W.R. 830. Where a property is leased by A and 
B to a partnership of which B is a partner and there is an agreement by 
the partnership to transfer their leasehold interest to a company, no 
advantage of sec. 53-A can be taken by the company against A at all and 
as against B in his capacity as one of the owners of the property — Stevart- 
& Co. Ltd. v. C. Mackerich. A.I.R. 1963 Cal. 198. If the tenant of a 
house agrees to purchase the house but the house is purchased by P with 
knowledge of the tenant’s agrement P can obtain a decree for ejectment 
during the pendency of the suit by the tenant for specific perform^ce 
because the tenant cannot invoke sec. 53-A — Bhagwandas v. Surajmal, 
A.I.R. 1961 Madh. Pra. 237. 

It is not necessary undw this section to show that the transferor has 
delivered possession. It is only necessary to show that, the transferee has 
taken possession or continued in possession in part performance of the 
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contract and has done some act in furtherance of it — Mt. Firdos fahan 
Md. Yunus, supra. Where a vendee in pursuance of a contract of sale o{ 
a house paid earnest money and did other acts such as repairs and payment 
of Municipal tax, it can be said that the vendee took possession of the 
house in part performance of the contract — Ibid ; see also Taiiquir AU v 
Ram Ratan, A.I.R. 1941 Oudh 41 (43), 190 I.C. 85, But the act of part 
performance must not be an act preparatory to the completion of the con- 
tract, and acts introductory to and previous to the agreement cannot be 
treated as acts of part performance — Kukaji v. BasantiM, A.I.R. I 955 m.b. 
93. But see Vithdl Das v. Mohanlal, 1967 Raj. L;W. 413, where it has 
been held that payment of consideration amounts to part performance. 

.272C. Para 4 : — “Or any person claiming under him" — In this section 
the person claiming under the transferor is a person who claims under a 
title derived subsequently to the date of the transfer and not anterior to 
that date — Hemraj v. Rustomji, A.I.R. 1953 S.C. 503. The words “claim- 
ing under the transferor” are wide enough to include an attaching creditor 
of the proposed purchaser, who has contracted to purchase the properW 
from the judgment-debtor — Gokarakonda v. Surapureddi, A.I.R. 1943 Mad. 
706, (1943) 2 M.L.J. 300. Where the plaintiffs in a .suit for declaration of 
title and recovery of possession of certain immoveable property are persons 
claiming, under the transferor as his heirs, this section can be set up as a 
defence — Madhuban v. Basanta, A.I.R. 1947 Pat. 424, 25 Pat. 764. A 
person is said to claim under another person when he is either an assignee 
from that person or is his legal representative. The step daughter of a 
widow or the transferee of the former is not a peson claiming under the 
widow — Bhupat v. Jagad, A.I.R. 1943 Cal, 344, I.L.R. (1943) 1 Cal. .56. 
Where the plaintiffs remained in possession without title adversely to the 
lessor until their title became perfect they are not claiming under the 
lessor — Raju Roy v. Kashinath Roy, A.I.R. 1956 Pat. 308. , If possession 
is delivered .to the mortgagee on the basis of- an unregistered mortage and 
the mortgagor becomes insolvent, the mortgagee can invoke sec. 53-A 
against the Receiver in proving his debt — Pt. Chhotu Ram v. Khwaiti Ram, 
A.I,R. 1960 Punj. 604. 

The test of determining whether the words "or any person claiming 
under him" {Le., the transferor) apply to a Hindu reversioner, is whether 
the acts of &e widow bind the reversioner or not. If her acts bind the 
property, they must bind the reversioner in the same manner and 
same extent as the acts of an absolute owner would bind his heir. T e 
reversioner may not be her heir, but is certainly her successor Balawn 
V. Kewalram, A.I.R. 1940 Nag. 396 (399, 400), 1940 N.L.T. 499,- 199 l.L. 
881 ; Ramchhod v. Manubai, A.I.R. 1954 Bom. 153 ; Babba Surawma v. 
Smt. Peddireddi Chandramma, A.I.R. 1959 Andh. Pra. 568 ; Karunakar v. 
Mahakuren, A.I.R. 1960 Orissa 170. But see Jagad Bhusan v. Panna 
A.I.R. 1941 Cal. 287, where the purchaser from a Hindu widow’s daughter 
was held not to be claiming under the widow and Satyanarayanamur y ■ 
Tadi Subramanyam, A.I.R. 1959 Andh. Pra. 534. where it has been nem 
that a transferee under a contract to transfer by the Karta of a 
joint family cannot avail of sec. 53A against a member of the joint a 
who has not signed the agreement to transfer. It has also been e . 
the Mysore High Court that where a deed of transfer is executed y 



Sec. 53A] 


TRANSFER OF PROPERTY 387 


father in respect of joint family property the ransferee cannot invoke sec. 
53A against the sons who were not parties to the transaction — Nanjedevaru 
V. H. y. Rama Rao, A.I.R. 1959 Mysore, 173. If N marries C's wife’s 
sister’s daughter and helps C in cultivation on an assurance that N will 
inherit the entire property of C, N cannot avail of sec. 53A in defending 
his possession against the heirs of C suing N for recovery of possession — 
Ramchandrayya v. Satyanarayana (1964) 1 S.C.J. 109. Where D executes 
two agreements of sale in respect of the same property, first in favour of T 
and second in favour of P, and possession is given to P and the sale deed 
is executed in favour of T, P is entitled to obtain an injunction restraining 
D and T from disturbing P’s possession — Ramappa v. Tayavva, A.I.R. 1968 
Mys. '32. 

273. There must be a written document : — ^The first para of this 
section contains the words “by writing”, and thereby requires the agree- 
ment to be in writing. In many of the cases cited in. Note 270 above, the 
doctrine of part performance was applied even though there was no written 
document. The following cases may be cited as instances — Sdlamat V. 
Masha Allah, 40 All. 187, 43 I.C. 645 ; Bapu Apaji v. Kashinath, 41 Bom. 
438 ; Besaibhai v. Ishwar, 44 Bom. 586 ; Maung Myat v. Ma Dun, 2 Rang. 
285 ; Maung Tun v. Maung Dun, 2 Rang. 313 ; Ma Htay v. U Tha Hline, 
2 Rang. 649 (652, 653) ; Dada v. Bahim, 29 Bom. L.R. 1419, A.I.R. 1927 
Bom. 627. 

These cases are no longer good law. Under the present section, the 
doctrine can be applied only when there is a written document from which 
the terms of the contract can be ascertained with reasonable certainty— 
Ar/z Ahmad v. Alauddin, A.LR, 1933 Pat. 485 ; U Lu Pe v. Oo Kim, 
A.I.R. 1933 Rang. 136 (138); Suleman Haji v. Patell, 35 Bom. L.R. 722, 
145 I.C. 557, A.I.R. 1933 Bom. 381 (384) ; Ma Mya v. Annamalai, A.I.R. 
1934 Rang. 127, 7 Rang. 59, 151 I.C. 227 ; A. P. Bagchi v. Mrs. Morgan, 
A.I.R. 1937 All. 36, 166 I.C. 897 ; Bechardas v. Borough Municipality of 
Ahmedabad, A.LR. 1941 Bom. 346 (348), 43 Bom. L.R. 603 ; Narayan v. 
Guru Prasad, A.I.R. 1952 Nag. 246 ; Shravan v. Garbad, A.LR. 1943 Bom. 
406, 45 Bom. L.R. 874 ; Narasayya v. RamachaJidrayya, A.LR. 1956 Andhra 
209, The words “signed on his^ behalf" must mean signed by a person 
who has authority to bind or represent the transferor— Such written 
agreement may, of course, be the embodiment of what has already been 
agreed upon orally and may also refer to payment by the purchaser and 
receipt by the vendor of the purchase-money, but it must essentially be a 
written agreement. Unless a document can be held to be an agreement 
or contract of sale, it will not, by the mere fact that from it the terms 
necessary to constitute . the transfer can be ascertained with reasonable 
certainty, be sufficient to satisfy the requirements of sec. 53A — Maung 
Po V. Maung Po, A.I.R. 1938 Rang. 49, 174 I.C. 169. The section does 
not apply to oral sales — Krishnabai v. Parwati Bai, A.I.R. 1936 Nag. 282, 
165 I.C. 934 ; Subodh v. Bhagwandas, A.LR. 1947 Cal. 353, 50 C.W.N. 851 : 
Balkrishna v. Rangnath, A.I.R. 1951 Nag. 171, I.L.R. 1950 Nag. 618. A 
distinction, however, must be drawn between a writing which is a reduc- 
tion into writing of a previous oral agreement which will fall within sec. 
53-A and writing in which there is a mere reference to a previous oral 
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agreement— Maw/zg Ohn v. Maung Po, A.I.R. 1938 Rang. 356 • Shrm,n„ 

V. Garbad, supra. ’ “ 

Where the terms of a contract has been reduced to the form of a 
document, it takes the place of the oral contract— Rod/jahni v Nauadu 
A.I.R. 1951 Nag. 285, LL.R. 1950 Nag. 799. But the mere admission W 
the transferor in mutation proceedings that the land has been sold to 
the vendee, even thou^ in writing, is not a written contruct—Dharamesh- 
war V. Lakhyadhar, A.I.R. 1950 Ass. 107. The doctrine of part perfor- 
mance does not apply to a gift — Dayaram v. Ghasia, 1958 M.P.L.J. (Notes) 
155 ; Serandaya Pillai v. Sankaralingam Pillai, (1959) 2 Mad. LJ. 502. 

273A. Proviso : —This Proviso saves the right of a transferee for 
consideration who has no notice of the contract. Therefore, where the 
plaintifiE claimed possession of the property under a good contract of sale 
earlier in date to the defendant’s contract -and the defendant was not a 
transferee for value and he took his contract with the knowledge of the 
plaintiff’s earlier contract, this section did not apply — Hemra] v. Rustomji, 

A. I.R. 1953 S.C. 503. See also Mooiji Sicca & Co. v. Ntir Mohammad, 
infra. But when actually the transferee has such notice, the informality of 
the manner in which he acquired that notice or information is not material 
— Gopalan v. Kanaran, A.I.R. 1953 Mad. 925. Where A obtains 
possession of a piece of land in pursuance of an agreement 
to sell executed by P and Q, two joint owners, but the deed of sale 
is executed by P alone in respect of his share, an assignee from 
A with possession cannot invoke sec. 53A in a suit for recovery of posses- 
sion by Q — K. Dharma Rao v. K. Satyavathi, A.I.R. 1969 Andh. Pra. 129. 
Sec. 53A creates no real right, it merely creates rights of estoppel, which 
are not available against a third person-^, N, Banerjee v. Kuchtvar Lime 
and Stone Co. Ltd., A.I.R. 1941 P.C. 128. Where the defendant fails td 
prove the elements necessary to sustain claim under the main provision 
of sec. 53A, he cannot defeat the suit by a vendee by merely proving that 
the ventfee purchased with notice of the defendants’ contract to purchase 
■ — Prova Rani v. Lalit Mohon, A.LR. 1960 Cal. 541. 

A person having notice of the same cannot, however, resist the claim 
of the right of a person to -defend his possession under the unregistered 
contract — Mooiji Sicca & Co. v. Nur Mohammad, A.I.R. 1938 Nag. 377. 
The burden of proof as to notice- is on the person claiming the 
of the doctrine of part performance — Ko Ma v. M<? May, 

Rang. 12, 154 I.C. 474 ; Sasirekhamma v. Suramma, A.I.R. 1952 Or. 163. A 
mortgaged with possession his house with B. Subsequently A sold e 
house to B in consideration of the mortgage debt and the amount spen 
by B on the improvement and repair of the house. The deed was no 
registered. A sold his equity of redemption to C under a registere sa 
deed. C sued B for redemption. The trial court gave a decree 
possession on payment of the mortgage money plus the amount spen 
B for repairs and improvements and the decision of the trial court was 
held on appeal and thereafter by the Hi^ Court. The suit was ecre ^ 

B, the mortgagee failed to prove that C was not a bona fide pur ^ 

for value and that he had notice of the earlier transaction *** *^^° [ ^ t,g 
The suit was decreed also on the ground that B failed- to „_g(; 

continued in possession of the mortgaged property in part pe 
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Of the contract of sale— Kukaji v. Basantihl, A.I.R. 1955 Madhya Bharat, 
93. But the Mysore High Court has taken the view that if a mortgagee 
purchaser under an unregistered deed of sale has paid either the whole or 
part of the consideration, the same can be said to be in pursuance of the 
contract of sale — Chikkanmswamy v. Hayat Khan, A.I.R. 1955 Mys. 38. 

273B. Moveable property : — ^This section does not apply to moveable 
property Bhobi Dutt v. Ramalalbyammal. A.I.R. 1934 Rang. 303, 152 
I.C. 431. 


CHAPTER III 

Of Sale of Immoveable Property. 


54.- "Sale” is a transfer of ownership in 
price paid or promised 
partpromised. 


“Sale” defined 


exchange for a 
or part-paid and 


Such transfer, in the case of tangible immoveable property • 
c I- 1 ,.. . of the value of one hundred rupees and up- 

Sale now made. jt • ^ 

wards, or la the case of a reversion or other 
intangible thing, can be made only by a registered instrument. 

In the case of tangible immoveable property, of a value 
less than one hundred rupees, such transfer may be made 
either by a registered instrument or by delivery of the property. 


Delivery of tangible immoveable property takes place 
when the seller places the buyer, or such person as he directs, 
in possession of the property. 


A contract for the sale of immoveable property is a con- 
tract that a sale of such property shall take 
place on terms settled between the parties. 


Contract for sale. 


It does not, of itself, create any interest in or charge on, 
such property. 

As to the limitation to llie territorial operation of paras 2 and 3 of 
this section, see sec. 1, supra. Section 54 extends to every cantonment 
in British India — see sec 287 of the Cantonments Act, 1924. 


Scope ; — ^The provisions of this section ^are overridden by sec. 31 
(1) of the Orissa Tenancy Act, 1913. Thus every tran.sfer of an occup- 
ancy holding or a portion thereof by sale iiTespective of the value of 
the property is compulsorily registrable under that section — •Paraman- 
anda v. Sankar, A.T.R. 1951 Or. 11, I.L.R. 1950 Cut. 322. 

274. Applicability of section to Mahomedans : — Tin’s section applies 
to Mahomedans as well as to Hindus. Mahomedans have no more right 
to transfer immoveable property witliout complying, with the jirovisions 
of the Transfer of Property Act than any member of the other commu- 
nity, and to allow them to do so would in effect be repealing the pro- 
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visions of this Act so far as the Mahomedan community is concempri 
Ghafuruddin v. Hamid Husain, 10 A.L.J. 154, 16 I.C. 679. 

But some cases have laid, down that for the purposes of pre-enm 
/ion, tluis section need not be entirely applied to Mahomedans, so' tlmt 
if a sale is invalid under this section but valid under the Mahomedan 
Law, the pre-emptor would get a right of pre-emption. Tims, a pro- 
perty worth Rs. 300 can be sold only by a registered deed under the 
second para of this section, but under the Mahomedan law delivery of 
possession of the property would be sufficient to complete the sale. 
Therefore, if the property is orally sold and possession delivered, there 
would be a valid sale under tlie Mahomedan law, which would give rise 
to a right of pre-emption, though the sale is invalid under this Act— 
AbduUiaJi v. Ismail, 46 Bom. 302, A.I.R 1922 Bom. 124, 64 LC. 91.3; 
Janki v. Girjadut, 7 All. 482 (F.B.). In considering the question of pre- 
emption, the rule of Mahomedan law alone is to be applied, and if the 
sale is valid under that law; the right of pre-emption will arise, although 
the sale may be incomplete under this Act — 'Begum v. Muhammad Ya- 
kub, 16 All. 344 (F.B.). But the Patna and Calcutta High Courts are of 
. opinion tliat sqc. 54 of this Act abrogates the Muhammadan law of sale 
even in respect of pre-emption, and no -right of pre-emption arises until 
the sale has been completed under this section by registration— 
Prasad v. Mtdlick Nazartd Alum, 20 C.W.N. 1048, 1 P.L.J. 174, (177, 
178), 34 I.C. 210 ; Budhai v. SonapUa, 41 Cal. 943 (949), 18 C.W.N. 
890, 23 I.C. 385 {per Carnduff J.). The same opinion was expressed by 
Banerji J. in Begum- v. Yakub, 16 All. 344 (356). 

Where transfer was made in the form of^ a sale in lieu of Kharch-i- 
pandan in favomr of tire transferor’s wife and the money consideration 
shown in the deed of transfer not to be the capitalized value of the 
right, the transaction is neither an exchange nor a sale. In such a case 
there is no right of pre-emption — Shujat AH' v. Mt. Salim Jahan, A.I.R. 
1949 All. 204, 1948 A.L,J. 527. 

If the case is governed by the Agra Pre-emption Act, a sale that 
is pre-emptible under that Act is a sale as defined in sec. 54, T. P. Act. 
A transfer of property of value, more than Rs. 100, effected by a com- 
promise decree is not a valid sale under this Act, in the absence of a 
registered instrument, and cannot therefore be the subject of pre-emp- 
tion— Brndrahan v. Rajput, 53 All. 100, A.I.R. 1931 All. 741 (742), 19M 
A.L.J. 1564, 131 I.C. 242, following Paras Ram v. Neksai, 50 AU. 454, 
A.I.R. 1928 All. 67. 

As regards tcaqf, a bare dedication of the property without 
of possession is sufficient to'a waqf — Zainab Bi v. Jam'alkhan, A.I.R- 19 
Nag. 428, I.L.R. 1949 Nag 426. 

Oral transfer of immoveable property of the \’alue of more tiiaii 
Rs. 100 by a Mahomedan to his wife by way of gift in lieu of 
debt is not valid. Such a transaction is not a true hiba-bil-ewaz, u < 
sale— G/i«Za 7 n Abbas v. Razia Begum, A.I.R: 1951 All. 86 (F.B.), 19^ 
A.L.J. 917 ; Md. Usman v. Amir Main, A.I.R. 1949 Pat. 287, 26 Pat. • > 

Masmn Vali -v. Illuri Modin, A.I.R. 1952 Mad. 671. 

274A. Sale : — Jn detennining the question whether a transaction « 
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a sale or any other transfer the Court should look not merely to the 
ostensible appearance given to it by the words used by the parties, but 
the real nature and essence of the transaction should be looked at as 
a whole. Tlie conclusion arrived at by the Court should be the cumu- 
lative result of .the totality of circumstances emerging from tlie agree- 
ment — Central Finance and Housing Co. v. British Transport Co., A.I.R. 
1954 All. 195. What is commonly called hiba-bil-ewaz is not a gift but 
partakes of the diaracter of a sale — Fateh AH v. Md. Bakhsh, A.I.R. 
1928 Lah. 516, 5 Lah. 428 ; Suburannessa v. Sabdu, A.I.R. 1934 Cal. 
693, 38 C.W.N. 654, 1.54 I.C. 480. So where the property is immoveable 
and is of the value of Rs. 100 or upwards the transfer must be effected 
by a registered insti'ument — Ibid. The Ondh Chief Court has however 
taken a different view. It holds tliat all cases of hiba-bil-ewaz cannot 
be held to be sales TOtliin the definition in this section, and writing and 
registration are not always necessarj’^ — Abdul Hamid v. Abdul Ghani, 
A.I.R. 1934 Oudh 163, 148 I.C. 801, following Bashir y. Zubaida, A.I.R. 
1926 Oudh 186, 92 I.C. 265. 

For the purpose of ascertaining whether an instrument is a sale- 
deed or a release, the word "release” used in the document is not suffi- 
cient. In the document executed by B in favour of A, members of a joint 
Hindu family, it was stated in full quit of his share in die family property 
A was to be paid Rs. ISO by B who executed a promissory note in fai'- 
our of A, and the document was named as a release, it was held that 
the transaction amounted to a sale — Somu \. Singara, A.I.R. 1945 Mad. 
407, (1945) 2 M.L.J. 17. 

Tlie mere fact that in tlie contract between tlie jiarties there might 
be various covenants or the existence of a provision giving the seller 
certain rights as consideration does not change the character of the tran- 
saction if in substance it is one of sale — Matta Sura v, Mana Rama, 
A.I.R. 1937 Mad. 714, 176 I.C. 444. 

Execution of a sale deed does not mean signing the deed but it 
means all acts necessary to make the parties bound thereby. If a man 
merely signs a contract and puts it in his pocket and does not allow it to 
depart from him as his act, that is not execution — per Sir Courtney 
Terrel, J. in Sunder v. Lalji, A.I.R. 1933 Pat. 129, 145 I.C. 698. 

Certain property in possession of a third jiaity against whom a suit 
had to be brought to recover its possession was sold for a consideration 
of Rs. 5,000. Under the deed the vendor was not to get any advantage 
in case the vendee afterwards succeeded in recovering possession, nor 
was he liable if the suit failed. Tlie vendee, without waiting for the 
expiry of one year during which a suit for pre-emption could be brought, 
sue.d and recovered the property. A suit was subsequently brought for 
pre-emption : held that the transaction was a sale wthin tlie meaning 
of this section and was pre-einptible by sec. II, Pre-emption Act, 1922, 
and that tlie vendee was entitled to a proportionate amount of the total 
costs incurred by him wliether in Court or out of Court, but he was not 
entitled to the benefit of the enhanced value which was in the nature 
of acquisition to the estate, when there was no pressing necessity for 
him to sue within a year — Badri v. Bejoy, A.I.R. 1932 All 685, 139 I.C. 
693. 
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^ Bounduries v. area :-^m^eve there is a conflict behveen boundarie, 
and area in a sale deed and there is no vagueness in the boundaries flip . 
will prevail and the area must be taken as approximate— Haro. Krhhl 
V. Bam Surat, A.I.R. 1952 Trip. 28 relying- on Nandlal v. Ghuhm Ah. 
mad, A.I.R. 1937 Lah. 940 and Pannalal v. Bhaiya Lai, A.I.R. 19.37 jij 
281 ; Delli Gramani v. Ramachandram, A.I.R. 1953 Mad. 769. 


Material alteration in a sale-deed ; —A material alteration in a deed 
is one which varies the rights, liabilities or legal position of the parties 
ascertained by the deed in its original state or otlierwise varies die legal 
efiFect of the instnnnent as originally expressed, or reduces to certainh’ 
some provision which was originally unascertained and as such pre- 
judices or may otherwise prejudice tlie party bound by the deed as 
orignially executed — Nather Lai v. Mt. Giimti Kuar, 67 I. A. 318 ILR 
1940 AU. 625, 45 C.W.N. 29, A.I.R. 1940 ■ P.C. 160. If an alteration 
(by erasure, interlineation or otherwise) is made in a material part of 
a deed after its execution, by or with the consent of any party thereto 
or person entitled thereunder, the deed is thereby made void. Tlie 
avoidance however is not ab initio dr so as to n ullif y any conveyancing 
effect which the deed has already had, but only operates as from the 
time of such alteration and so as to prevent the person who has made 
or authorized the alteration and tlrose claiming under him from putting 
the deed in suit to enforce against any other party bound thereby, any 
obligation, covenant or promise thereby undertaken or made— ihid. 

Sale in insolvency proceedings : — A sale in insolvenoy proceedings, 
whether it be a direct sale by the OfRcial Receiver or a sale at an 
auction, is nothing more, than a transfer by act of parties and tlierefoxe 
die provisions as to registration apply to such sale — 'Raghubir v. Kitnj 
Behari, A.I.R. 1942 All. 39 (41) ; see also Shankaram v. Ganapati, 50 
Mad. 135 (F.B.), 51 M.L.J. 529, A.I.R. 1927 Mad. 1; Abdul Hashim 
V. Amar Krishna, 46 Cal. 887 ; Golam Hossein v. Fatima Begum, 16 
C.W.N. 394. 

276. Transfer of ownership ; — ^The Indian law does not .recognize 
legal and equitable estates ; therefore there can be one “owner”. Where 
the property is vested in a trustee, the ‘’owner” must be tire trustee. 
Tlie riglit of the beneficiary is, in a proper case, to call upon the trustee 
to convey to him. Until conveyance he is not’ tlie “owner” — Ghhatni 
Kumari v. Mohan Bikram, A.I.R. 1931 P.C. 196, 10 Pat, 851-, 53 LA. 
279, 35 C.W.N. 953, 133 I.C, 705. “ 

The “transfer of ownership” marks the difference between a sale and 
a mortgage. In a mortgage, the mortgagee holds the estate merely as 
a security for the debt, and not absolutely, and he has tlierefore on) 
a quahfied and limited interest in it, confined to the object of satisry- 
ing his debt, and so long as die right of redemption remains in t le 
mortgagor, die full proprietary interest and right cannot be sai 0 
have jiassed from him to the mortgagee. In a sale, on the other lan , 
the proprietary rights pass -in their fidl sense and absolutely Indar etti 
V. Naitbat, 7 All. 553 (F.B.). 

A relinquishment does not pass ownership. In Jadu 
Lai, 33 Cal. 967, (983-84) Mookerjee J. observed : “Tlie plaintiff di n 
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e.xecute a conveyance in favour of the defendant ; but gave him a deed 
of relinquishment. Now it is well-settled tliat title to land cannot pass 
by admission, when statute requires a deed”. See also Mathura Mohan 
V. Ram Kumar, 43 Cal. 790. But under tliis Act a release by paMe is 
a perfectly valid transaction. Tlie appropriate form of conveyance 
whereby a joint tenant relinquishes his interest in favour of anotlier 
joint tenant is a release and not'a sale or gift : It operates rather as an 
extinguishment of a right than as a conveyance — Hman v. Saya 
Hla, A.I.R. 1935 Rang. 44S, 160 I.C. 32.5. ^Vllen propei'ty is allotted to 
a partner as his share of the residue on dissolution the transaction is not 
a sale — Commissioner of Incomer-tax v. Deicas Cine Corporation, A.I.R. 
1968 S.C. 676. 

A compromise is merely an acknowledgment of tlie e.xisting riglits 
of parties. It is not a transfer of ownership, and is consequently not a 
sale. Tliis section therefore does not apply ; so, if tlie terms of a com- 
promise affecting land wortli less than Rs. 100 are reduced to ivriting, 
it is not necessarj’’ that the writing should be registered or possession 
given under the 3rd’ para of this section — ‘Krishna Tanhaji v. Aba Shetta, 
34 Bom. 139. 

^^^lere during tlie pendency .of a suit the parties executed a 
document the effect of which was that the litigation should pursue its 
full course and whatever the result might be, the contestants would at 
the end of the litigation divide the property, it was held tliat was an 
agreement to divide tlie property at the end of the litigation and could 
not create any interest in the property under this section — Rupchand v. 
Jankibai, A.I.R. 1926 Bom. 24, 91 I.C. 817, 27 Bom. L.R. 1441. 

Under this section a sham deed of sale, even if registered, does not 
jjass title, for the sale does not become complete in such a case by mere 
execution of the deed-^llft. Boofa v. Gur Prasad, A.I.R. 1937 Oudh 20, 
12 Luck. 313, 164 I.C. 817. In such a case title does not pass to tlie 
vendee and a suit by the latter for possession is not maintainable — 
Abdul Wahab v. Muquarrab, A.I.R. 1939 Pesh. 27, 1939 Pesh. L.J. 35, 
183 I.C. 221 ; ■ see also Basalingava v. Revanseddappa, 56 Bom. 556, 34 
Bom. L.R. 427, A.I.R. 1939 Bom. 247 ; Parsotam v. AU Haidar, 13 Luck. 
484, 1937 O.W.N. 944, A.I.R. 1937 Oudh 493 and Hemraj v. Trimbdk, 
A.I.R. 1924 Nag. 146, 78 I.C. 1011. 

A family arrangement can ordinarily be effected orally, but if 
reduced to ivriting and the arrangement results in a transfer of title 
from one side to the other, then registration is necessarj' — Kashiprasad 
v. Bedprasad, A.I.R. 1940 Nag. 113 (116), 1939 N.I..J. 216, 189 I.C. 117. 

Grant of easement : — This section applies to the transfer of ease- 
ments, and not to the creation thereof, because tlie creation of. an ease- 
me'nt (e.g., a right of way) is not a transfer of oionership. An easement 
can therefore be._created by a verbal agreement, or unregistered document; 
no writing or registration is necessary under this section — Safyanarayan- 
umurti v. LaJcshmayija, 57 M.L.J. 46 115 I.C. 145, A.I.R. 1929 Mad. 79 
(80) ; Gun Sone v. Cassini Dalla, 9 Bur. L.T. 222, 34 I.C. 95 ; Sital 
Chandra v. Delanney, 20 C.W.N. 1158 (1164), 34 I.C. 450. By a docu- 
ment *A agreed that when B would build his second storey, he (B), should 
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liave a right to disdiarge rain-water as M'ell as water used for d 1 
household purpose tlirough certaiji spouts, and that A would take 
additional burden on the servient tenement. Held that the right gn T 
ed was an easement within the meaning of sec. 4 of the Easements Act 
The deed did not transfer any portion of the gi-antor's (A’s) right of 
ownership, and the. document did not require regish-ation— 

Sahai v. Narasinha Salmi, 31 All. 612, followed in Kondaym v Veeramn 
A.I.II. 1926 Mad. 543, 92 I.C. 672. " > 


278. Price : — ^“Jn all sales it is evident that price is an essential 
ingredient, and that where it is neither ascertained nor rendered ascer- 
tainable, the contract is void for incompleteness and incapable of 
enforcement. It is not, however, necessary that the contrart should in 
the first instance determine the price. It may either appoint a way in 
which it is to be determined, or it may stipulate for a fair price”— Fry 
on Specific Performance, 6th Edn. Secs. 353, 354 ; Ram Stindar v Kail 
Narain, 55 Cal. 285, A.I.R. 1927 Cal. 889 (893), 104 I.C. 527. 

Price means money — Empress v. Avappa, 9 Mad. 141 ; Volkart v. 
Vettwelu, 11 Mad. 459 (at p. 467) ; Samamtmal v. Qovind, 25 Bom. 
696; Madam Pillai v. Badrakali, 45 Mad. 612 (617) (F.B.); Abadi 
Begam v. ' Khalil, infra ; Venkata v. Venkata, A.I.R. 1931 Mad. 140, 54 
Mad. 163, 135 I.C. 17 ; GhuUrm Abbas v. Razia Begum, A.I.R. 1951 All. 
86 (F.B.), 1950 A.L.J. 917 per Bhargava J. A sale is a transfer of owner- 
ship in exchange for money. If a property is transferred in exchange 
for some thing other than money, tlie transaction is called an exchange— 
Talib Ali v. Kaniz Fatima, 2 Luck. 575, 4 O.W.N. 400, A.I.R. 1927 Oudh 
204 (205), 102 LG. 142; Commissioner of Income-tax v. Motors anti 
General Stores Ltd,, A.I.R. 1968 S.C. 200. Wliere the consideration for 
the transfer is something in- addition to half the value of the propertj', 
i.e., forbearance on the one side to take proceedings to set aside Court 
sale, the transaction cannot be called a sale, nor is it an exchange there 
being no mutual transfer of ownership of filings — Venkata v. Venkata, 
infra. Wliere the only consideration for the transfer is forbearance on 
the part of the transferee not to contest a title suit by the transferor, 
the transaction is not a sale — Mahima v. Dinabandhn, A.I.R. I960 Orissa 
16- But where the vendor agrees to sell certain property' to the vendee 
in consideration of certain decretal amounts due from him -to tlie ven- 
dee, the result of the arrangement is that the decretal amount changes 
its legal character and becomes purchase-money in the hands of the 
vendor and the amount is "price” within the meaning of this section— 
Matta Sura v. Mana Rama, A.I.R. 1937 Mad. 714, 176 I.C. 444. An 
agreement between two persons to divide the fruits of a contemplated 
litigation, in which the consideration for the transaction is described as 
‘'efforts, attempts, jiroceedings, payment of vakils' fees, and the dangei 
of failure and floss’’ -cannot be held to be a transaction of sale, because 
there is no price {i.e., money price) fixed, which is of the essence o a 
sale, and no amount of money is paid or promised to -be paid but le 
whole is left in the liands of the speculators for tlie purpose of 
the expenses -of a litigation — Abadt Begam v. lOialU, 6 Luck. 282, 

1980 Oudh 481 (49.5), 1.32 I.C. 753. Tlie tiansaction does not beconie a 
sale merely because the parties are sometimes described as yen o 
and vendees — Ibid. 
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Wliere in lieu cif advances made by one brother to another a sale 
deed is executed by the latter in favour of the former, the transaction 
cannot be presumed as benami. It is for good consideration even if 
some of the advances were barred by limitation — Asoke v. Chota Nagpur 
Banking Assn., A;.LR. 1947 Pat. .247. Tliere may be valuable considera- 
tion other than payment of money or promises to pay money. Thus 
where the consideration of the sale was that tlie vendee should conduct 
litigation in respect of the property sold at his own expense and after 
successful termination thereof was to pay the vendor 50 per cent, of 
the value of the property when recovered, it was held that the vendor 
sold the projjerty itself and not a mere right to sue — Beni Madho v. 
John, A.I.R. 1947 All. 321. 

It is settled law that notwithstanding an admission in a sale-deed 
that the consideration has been received, it is open to the vendee to 
prove that no consideration has actually been paid, and that if it was 
not so, facilities would be afforded for the grossest frauds. It is no infringe- 
ment of sec. 92 of the Evidence Act for a Court to accept proof that by 
a collateral arrangement between the vendor and purchaser, the consi- 
deration money remained with the purchaser, and under the conditions 
agreed between them — Irfanali v. Jogendra, A.I.R. 1932 Cal. 70S, 59 Cal. 
1111, 36 C.W.N. 461, 143 I.C. 241. See also Shah Lai Chandi v. Indarjit, 
22 All. 370, 27 I.A. 93 ; Shah MakhanM v. Sri Krishna, 12 M.I.A. 157 
and Chtmi v. Basanti, 36 All. 537. Ordinarily, consideration for a sale 
is a valuable consideration dr price. Past cohabitation besides being 
immortal is not a A'aluable consideration— Sabava v. Tamanappa, A.I.R. 
1933 Bom. 209, 35 Bom. L.R. 345. But •see Gastho v. Rohini, 13 C.W.N. 
692. 

In order that a transaction may be a sale, the payment of some 
money or consideration must be contemjjlated. Tlie creation of an 
adhlapi tenure, whereby in consideration of sinking a well and clearing 
the land attached to it within a certain period, a person was to get pos- 
session of a part of the land as proprietor, does not amount to a sale — 
Glutlam Muhammad v. Tikchand, 2 Lah. 199 (202), A.I.R 1921 Lah. 82, 
62 • I.C. 932. A transfer of property partly in consideration of money 
and partly in consideration of a forbearance on the part of tlie purchaser 
to take certain legal proceeding is not a sale — Venkata Jagannadha v. 
Venkata Kumara, 54 Mad. 163, 60 M.L.J. 56, A.I.R. 1931 Mad. 140 (143). 

A discharge of futime maintenance is not a price’, and tlierefore 
the transfer of property by husband to his wfe for her use during her 
lifetime in discharge of her future maintenance is not a sale — Madam 
PiUai V. Badrakali, 45 Mad. 612 (F.B.). -A faansfer of property in lieu 
of discharge of the right of maintenance of the transferee charged on 
the property is riot a sale but an exchange — Raffo v. Lajja, 26 A.L.J. 169, 
A.I.R. 1928 All. 204 (205), 114 l.C. 43. In another Jiladras case it has 
been held that a trajisfer of property in- consideration of a discharge of 
a debt is a transfer in exchange of a ‘price’ and amounts to a sale — 
Ariyaputhira v. Miithu Kumarasicami, 37 Mad. 123, 15 I.C. 343. But 
this case has been disapproved of in 45 Mad. 612 TF.B.) cited above. 

Assigmnent of property by a Malioinedan to his wife as a dower 
is not a sale — Ali Hasan v. Mt. Rashidan, A.I.R. 1931 All. 23/, 124 
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LC. 750. But a transfer of immoveable property by a Muhammadan in 
favour of his wife in heu of dower is a sale— Asfllot v. Sambhv nhS 
14 O.C. 214, 11 I.C. 928 ; Fahmidunnma v. HiraM, 64 LC. 126 
Md. Zaki KJxan v. Manmt, 28 O.C. 227, 87 I.C. 176, A.I R 192=5 n.,ai! 
407, 2 O.W.N. 171 ; Saiful v. Abdul Aziz, 1931 A.L.J. 951, 133 IC 901 
Abbas All v. Karim Bakksh, 13 C.W.N. 160, 4 I.C. 466. Where the 
transfer of property is made in lieu of a sum of money whether the 
money is paid in cash or by the extinction of a dower-debt, the tran- 
saction comes within the definition of a sale in sec. 54, T. P. Act— Mit 
Zaki Khan v. Mannu, (supra). But see Bashir Ahmad v. Zobaida 1 
Luck. 83, 29 O.C. 108, A.I.R. 1926 Oudh 186, 92 I.C. 265, and Talib ’aU 
v. Kaniz Fatima, (supra), where such a transaction has been held to be a 
hiba-bil-ewaz (exchange) and not a sale, (and cannot give rise to a right 
o£ pre-emption) as the word price’, in tliis section means money and not 
the release of an obligatioxi to pay dower-debt. But so far as the T. P. 
Act is concerned, it makes no A’fference whether the transaction is 
treated as a sale or an exchange, for in either case, sec. 54 applies 
(see sec. 118). 


Wliere at the time of sale the proijerty sold was not in the posses- 
sion of the vendor but was held by a third party against whom a suit 
had to be instituted for recovery of possession, but the vendor being 
too poor to sue for its recovery sold the property to the purchaser for 
Rs. 5,000, and it was agreed that the vendor was not to get any further 
sum if the vendee succeeded in liis suit for recovering the property, 
nor was the vendor liable if the suit failed, held that the total consi- 
deration was Rs, 5,000, neither more nor less, and the property was 
transferred for this cash consideration. The transaction was therefore 
a sale — Badri Prasad v. Bijay Nand, 54 All. 905, 139 I.C. 693, A.I.R. 1922 
All. 685 ; Beni Madho v. John, A.I.R. 1947 All. 321. 

IVhere the larger part of the consideration was paid by the vendee, 
the sale cannot be held as hollow — Radhabai v. Gopal, A.LR. 1944 Bom. 
50, 45 Bom, L.R. 980. Title passes to the vendee, unless there was in- 
tention of the parties that it would not pass until the entire amount of 
the consideration has been paid — Rajkumar v. Uchit, A.I.R. 1951 Pat, 
454. Non-delivery of the original document of sale and non-delivery of 
possession were not held to be important in the circumstances of this 
CRse. 

279. “Promised” : — Conditional promise to pay price : — ^There is 
nothing contrary to jjublic policj'^ in providing in a deed that the pig- 
ment of the consideration in a transaction amounting to a sale shall be 
postponed under certain events (e.g:, until possession is obtained within 
a year) and that it shall not be paid at all in the event of the property 
being lost or possession not being obhiined. It does not thereby 
a gambling transaction — Kauleshar v. Abadi Bibi, 37 All. 631 (633). 
fVhere in a contract for sale the entire purchase-money was to be paid 
wnthin one month after the receipt of earnest money, and the v^dor 
during that month accepted various instalments towards the ijurchase- 
money, the vendor should be regarded to have waived his right or 
entire pa3nnent within one month and cannot plead time as essence o 
the contract — U Tha v. Chettiar Firm, A.I.R. 1938 Rang. 367. 
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‘281. Non-payment of price: — words ‘pricp paid or promised’ 
sliow that where a sale has been completed Iij' evceiilion and rcgislralion 
of the conveyance, the mere non-jjayment of tlsc pnrchasc-moncy 
does not prevent the passing of the title of the properly sold from the 
vendor to the purchaser ; and the vendee, notwithstanding such non- 
pajTnent, can maintain a suit for possc.ssion of the piopcrlv — S/ifh/ol 
v. Bhagwan, 11 All. 244 (252); Krishtuinwut v. Mali, 43 Mad. 712, 3S 
M.L.J. 467, .56 J.C. 530; Somasundaram v. Sinoc Ba, 13 Bur. L.T. 26, 
57 I.C. 948 ; Baijnath v. Vahu, .30 All. 125 (127) ; Umed Lai v. Davu, 

2 Bom. 547 (548); Ramdiiari v. Borakh Rai, 10 Pat. 261, 1.33 I.C. 34, 
A.I.R. 1931 P«»,t. 236 ; Tafia v. Babaji, 20 Bom. 176 (183) ; or he can 
maintain a suit for declaration of his proprietars' right, in case the pro- 
perty is in the possession of other persons, e.g., mortgagees — Kesri v. 
Canga, 4 All. 168 (170). If the executant conveys title to the vendee 
fi'om the date of the execution of the document and the recital legard- 
ing consideration comes later independently of the clause regarding 
title, then the title passes independent of the question of consideration — 
Michha Kumar v. Raghu Jena, A.I.R. 1961 Orissa 19. 

As regards the remedy of the vendor, it has been held in some cases 
that he is to bring a seiiarate suit for recoveiy^ of the purchase-money. 
Tlie Court cannot, in a suit brought by the ijurchaser for possession, 
make the decree for possession conditional on the payment of the pur- 
chase-money, nor can it decree payment of the vendor in the purchaser’s 
suit — Krishnamma v. Mali, 43 Mad. 712 (713, 714); Velayutha Go- 
vindaswannj, 34 Mad. 543 (544); Somasimdaram v. Shws Ba, supra; 
Sagaji V. Namdeo, 23 Bom. 525 (527). ' Tlie grounds of this decision 
ere : firstly, that it is not competent for the Court to incorporate the 
vendor’s charge for unpaid purchase-money into the decree passed in 
the suit brought by the purchaser for reco\’erj' of the propretj'; and 
secondly, that as the vendor is not able to set up a counter claim, the 
decree cannot incorporate the vendor’s lien. But these are mere mat- 
ters of convenience and procedure, rather than of substantive law, and 
from the point of yiew of convenience it has been decided in some other 
cases that in decreeing the purchaser’s suit for possession the Court can 
make it subject to the condition that the purchaser shall pay th.c pur- 
chase-money within a time fixed by the Court, and that on his failure 
to pay within the time so fixed the suit shall stand dismissed — Baij 
Nath v. Paltu, 30 All. 125 (127) ; Basalinsfiva v. Cliinnava, '30 Bom. 
L.R. 1084, 114 I.C. 369, A.I.R. 1929 Bom. 60 (62) ; Basalingava v. Chin- 
nava, 56 Bom. 556, 1-38 I.C. 534, A.I.R. 1932 Bom. 247 (250) ; Jogeendra y. 
Manmatha^ 34 I.C. 106 (108) ; Umedmal v. Dami, 2 Bom. 547 (349) ; 
Rama Aiyar v. Vanamamalai, 27 I.C. 3-36 (337) ; Nilmadhab v. Haran- 
prasad, 17 C.W.N. 1161, 20 I.C. 325 (327) ; Mt. Bran Dei y. Sat Deo, 
A.I.R. 1929 All. 85, 111 I.C. 761 ; U Tin v. Chettiyar Firm, A.I.R. 1933 
Rang. 401, 147 I.C. 742. In other words, the right of the purchaser to 
obtain possession and the right of the vendor to realise the unpaid pur- 
chase-money should be recognised and enforced in one action. If the 
Court gives an unconditional decree to the purchaser for possession, the 
\'endor will be driven to institute another suit for tlie unpaid purchase- 
money. It is ob\'iously undesirable that tlic m.atler in controversy which 
may be settled without disadvantage to any of the p.arlics in a single 
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litigation should be repeatedly agitated in a succession of suits-jVii 
madhab v. Harare Prosad, ' siipra ; Basalingaoa v. Chinmm, supra. But 
the vendor has no right, on account of non-payment, to treat tlie sale 
as void and convey the property to a third person-^ee Shib Lai v 
Bhagwan, 11 All. 244 (251, 252) ; Kesri v. Ganga Prasad, 4 All. 168 • 
Moidin v. Avaran, 11 Mad. 263 (264). As to the vendors charge for un- 
paid purchase-money, see Note 311 under sec. 55. 


WherQ there is a registered deed of sale, which is not tainted by any 
fraud or the like, it passes the title and interest conveyed, notwithstand- 
ing tlie non-payment of purchase-money— Cl?®#;/ Firm v. Chetty Firm 
9 Bm-. L.T. 199, 34 I.C. 125 (126) ; Jogendra. v. Manmatha, 34 I.C. 106 
(107). Tire non-payment of the consideration money may be an import- 
ant item to be taken into consideration in determining whether the - 
conveyance 'was or was not a real transaction. . But a conveyance, not- 
withstanding the non-pa3ment of consideration, may be a perfectly good 
transaction, except where the conveyance is drawn in such a form that 
the transfer is conditional only upon the payment of tire consideration 
money — Kvmud Kamini v. Khtidumani, 47 I.C. 202 (203, 204) (Cal.); 
Makban Lai v. Hamimah, 2 P.L.J. 168 (170), 38 I.C. 877 ; Sarjug Saran 
v. Ramcharitar Singh, 1968 B.L.J.R. 74. The true test in such a case 
is the intention of the parties to the transaction. If the intention is 
that tlie title should pass immediately even though the consideration 
has not been paid, the title passes ; that is, the failure to pay the consi- 
deration for a conveyance does not defeat the conveyance, except when 
there is an agreement that it should take effect only if the consideration 
is first paid — Nifa! Chandra v. Champa Jdato, 29 C.L.J. 250, 51 I.C. 104 
(105). On the other hand, if the operation of the transaction was in- 
tended to be postponed (ill the considei’ation money had been paid, 
the transfer would become complete arid operati^'e only upon such pay- 
ment— Z<as/?; Das V. Chaithru, IB C.L.J. 239, 23 I.C. 813 ; Abdullah v. 
Bhichuk, A.I.R. 1934 Pat. 68, 147 I.C. 767. Tlie question whether the 


passing of the title is postponed till the payment of the entire price 
depends on the intention of the parties' to be gathered from the sale-deed 
itself ; but where it is not clear, the surrounding circumstances and the 
conduct of the parties may be considered — Pirtam Singh v. Jagannath, 
A.LR. 1947 Pat. 1, 12 B.R. 318; Qhanshyam v. Udaijanath, A.I.R.1949 
Or. 14, 14 Cut. L.T. 40; Ramchandra Biharilal Firm v. Matlmramohon 
Naik, A.I.R. 1964 Orissa, 239. In cases of sale, it is seldom the intention 
of the parties to allow title to pass without the receipt of consideration 
and this intention can be gathered from the sale-deed — Shiba Prasad v. 
Upendra, A.I.R. 1935 Pat. 45, 154 I.C. 612 ; Mnnshi Bahem KJtan v. 
Ramachandra Samat, I.L.R. (1964) Cut. 381. ^ere the sale-deed 
expressly stipulates that if the vendee omits to jjay the balance of pui- 
chase-money within a specified time the deed will be treated as null an 
void, the vendor is entitled to avoid the deed on the vendee failing o 
make the payment agi’eed . upon — Bakhtawar v. Naushad Ali, 55 I- • 
659 (Oudli). But in a recent case, in similar circumstances, the Pnvy 
Coimcil has held that there is nothing in sec. 31, which merely dedares 
that a limitation upon a condition subsequent is a lawful method o 
grant, to exclude the light of the Court to give relief to vendees win 
failed to make pa)'ment by the date agreed upon in the sale-deed wnc 
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provided that on failure by the vendees -to make payment to vendor’s 
creditors within the date fixed, the deed was to stand cancelled and the 
cash balance received by the vendors was also to be forfeited — Devendra 
V. Sttrendra, A.I.R. 1936 P.C. 24, (25-26), 15 Pat. 127, 40 C.W.N. 238, 63 1.A. 
26, 159 I.C. 559 ; Shankar Nand Seal v. Harichand Mehra, 1966 

B. L.J.R. 291. Refusal by the vendee to pay the price to the vendor 
would not by itself be a reason for setting aside the sale. Once a sale 
is completed, it cannot be rescinded for failure of consideration, unless 
that riglit is expressly reserved, in which case an action wiE he not in 
consequence of any general right 'vested in the vendor but on the 
express covenant made in die deed. In another case, aU .that 
the vendor could claim would be damages for breach of the pro- 
mise to pay the price-^Bai Devmani v. Ravishankar, 53 Bom. 321, 31 
Bom. L.R. 109, 116 I.C. 236, A.I.R. 1929 Bom. 147 (150) ; Prem Singh 
V. District Board, A.I.R. 1934 Lah. 917, 151 I.C. 163. 

Wliere the father of a minor got a sale-deed in the name of his son 
by which tlie father agreed to discharge certain debts binding upon the 
property sold to the minor and the deed provided "the debt shaE be 
discharged and the minor may hold and enjoy the lands exclusively” : 
held that the property vested in the minor though the debts were not 
discharged— Gangai v. Govinda, A.I.R. 1924 Mad. 544, 84 I.C. 626. 

Where a cash pa 3 mient is to be made at the time of registration, 
the commoner practice is for the 'vendee on payment to present the 
deed for registration and get the registration receipt. But while the 
retention of the receipt by the vendor is suggestive of non-payment of 
the cash sum, it is not sufficient proof by itseE of non-payment— Bliup 
Narain v. Gokul, A.I.R. 1934 P.C. 68 (70), 13 Pat. 242, 61 LA. 115, 38 

C. W.N. 393, 147 I.C. 1134. 

Where tlie recital in a registered sale-deed showed that full con- 
sideration was received by the vendor and possession was delivered to 
tlie vehdee, but it was found that not a farthing was paid by die 
latter and the possession of the property and the I'egistered sale-deed 
remained witli the vendor, the conclusion was irresistible that the in- 
tention of the parties was that title would not pass unless consideration 
money was paid and that the title .remained with the vendor — 'Motilal 
v. Ugrah Narain, A.I.R. 1950 Pat, 288. See also Girish v. Akhtar, A.I.R. 
1953 Pat. 330 ; Chandrasekhar v. Pitambari, A.I.R. |1953 Or. 315 ; Pan- 
choo V. Janki, A.I.R. 1952 Pat. 263 ; Gopalakrishnamurthi v. Madireddi, 
A.I.R. 1949 Mad. 882, (1949) 1 M.L.J. 240. But see Chandrashankar v. 
Abhla Mathur, A.I.R, 1952 Bom. 56, 53 Bom. L.R. 861, where it has 
been held that the recital in the sale-deed of the payment of the con- 
sideration if not true, does not render the deed invaEd. If the document 
shows that there was -an intention to pay the consideration, it is not 
rendered invalid on account of non-payment of the consideration. So 
long as passing of the consideration is not a term of the contract, evid- 
ence that it did not pass, though the contract did not recite it, is not 
prohibited by sec. 92, Evidence Act and oral evidence can be admitted 
under Proviso 2 thereof — Mutyalu v. Veerayya, A.I.R. 1946 Mad. 452, 
(1946) 1 M.L.J. 346. , 

Where the vendee purchased under a registered sale-deed, but he 
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abstained from paying the piii:phase-money for more than tliree vea 
and allowed his vendor to retain possession and to sell the land to oth’ 
persons, held that the vendee was not thereafter entitled to brine a sO 
for possession— Sflngu v. Cumarasami, 18 Mad. 61 (63). Where th ' 
sale-deed was registered and possession delivered to the vendee but ^ 
consideration was paid (although it was expressed in the sale-deed to 
have been paid) and it was found that the vendor was forced to execute 
the deed during his illness under ,undue influence, held that the vendor 
was entitled to have the sale-deed cancelled and possession restored- 
Tatia v. Balaji, 22 Bom. 176. Where the parties enter into a bargain 
for the sale of property, then if the real intention is that die property 
should pass, the mere fact of non-payment of part or even the whole of 
the consideration will not make the deed of transfer fictitious. But the 
non-passing of the consideration may often be a very strong evidence 
that the conveyance is not a real transaction and diat the deed was not 
intended to operate. Each case must be decided upon the facts proved 
— Alamdar v. Moti Ram, 16 A.L.J. 454, 46 I.C. 382. Wliere the fact found 
is that a portion of the consideration set out in a sale-deed has been 
found to be good consideration, the mere fact that another portion of 
the consideration has not been paid is no ground for coming to the con- 
clusion tliat the parties did not intend the document to be enforceable 
between them — Muniram v. Amjad Ali, 26 A.L.J. 539, A.I.R. 1928 All. 
891 (392), 114 I.C. 192. 

If no price is paid or even promised, there is no sale and the trans- 
fer does not take effect, because the essence of sale is exchange of pro- 
perty fori a price paidl or promised. Wliere the price was not paid, and 
the purchaser never promised to pay it, even a registered conveyance 
cannot effect a sale — Mating Safng v. Shwe Lon, 4 L.B.R. 369. 


282. Proof of payment of price : — Notwithstanding an addimission in 
a sale-deed that consideration has passed, the vendor can prove that no 
consideration has in fact been paid — Sah Lai v. Indrajit, 22 All. 370 
(P.C.). In such cases, the party (vendor) who alleges non-payment of 
consideration is ordinarily bound to prove his allegation, and the mere 
denial by the vendor of the receipt of consideration acknowledged in the 
' recitals of tlie deed of sale is not in all cases sufficient to cast upon the 
vendee the burden of proving payment of consideration, especially where 
file vendee has been put in possession of the property and of the title- 
deeds — rRampal v. Stiba Singh, 4 P.L.J. 517, 53 I.C. 83. But where pos- 
session has never been transferred after tlie sale, and the vendee has 
silently submitted to the withholding of possession for several years, the 
Court will presume that possession has been withheld for* nori-payment o 
consideration, and it will be incumbent on the vendee to give evidence 
that the consideration has in fact passed an;! to account for his being 
out of possession of the property since his purchase — Achobanau v. 
Mahabir, 8 All. 641. 


284. Tangible immoveable property : — An undivided share 
lOveable property is a tangible immoveable pi'ope^l^y— . r 
1 O.C. 161, 11 l.C. 673.; Mating Hoe v. Fe Hla 3 Bur LJ. 

124 Rang. 267, 83 I.C. 270; Nathu v. Gtdab C/wnd, A.I.R. wag. 
J, 144 I.C. 919. Tlie right to remove sand and earth from a po 
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land has been held to be an interest in immoveable property Kanji v, 
Shtmmgam, A.I.R. 1932 Mad. 734, 63 M.L.J. 577, 139 I.C. 510. The in- 
terest under a settlement of landed property is an interest in immove- 
able property— Official Assignee v. M. E. Molla & Sons, A.I.R. 1935 
Rang. 84, 154 I.C. 9. A mortgage-debt can be validly transferred only 
in accordance with the provision of this section — Official Receiver v. 
Lakshman, 41 M.L.J. 456 ; Perumal Perumal, 40 M.L.J. 25 ; Vijea- 
mghamlu V. Arunachalam, A.I.R. 1939 Mad. 165, (1939) 1 M.L.J. 582, 
18 M.L.W. 766. Hie right of a usufructuary mortgagee is a legal right 
in tangible immoveable property— Pheku v, Syed Mi, A.I.R. 1937 Pat. 
178, 15 Pat. 772, 167 I.C. 890. An assignment of a mortgage-decree 
requires registration, but the want of registration will not have the effect 
of extinguishing the original rights of the assignor — People's Bank of 
Northern India v. Ram Kishan, A.I.R. 1938 Lah. 430. A ri^t to catch 
fish in a lake being a profit a prendre is either immovable property or 
an intangible thing — Ananda Behera v. State of Orissa, A.I.R. 1956 S.C. 
17. 


As to what is an ‘immoveable property’ see 'Notes 17 and 18 under 
sec. 3. 

285. Reversion or other intangible thing : — ^Unhke the Registration 
Act, the Transfer of Property Act, sec. 54 does not contain the wide 
phrase "any interest to or in immoveable property”, but the phrase 
"reversion or other intangible thing” covers every interest in immoveable 
property which is not regarded (as, e.g., an unavoided share in land is 
regarded) as being tangible immoveable property in itself~M. E. Moolla 
& Sons, Ltd. V. Official Assignee, (1936) 40 C.W.N. 1253. It has been 
held by the Lahore High Court that a sale-deed of immoveable property 
although for Rs. 99 will require registration, if it • is in possession of 
tenants, as what is sold is only an intangible thing — Sahobuddin v. 
Kalendar, A.I.R. 1938 Lah. 304, 40 P.L.R. 24, ' relying on Bhaskar v. 
Padman, 40 Bom. 313, 33 I.C. 267. A fright to redeem a usufructuary 
mortgage is tangible and not intangible property and a sale of this 
right to redeem if less than Rs. 100 in value can be effected by delivery 
of possession — Sreerarna Venkafasubbamma v. Somisetti, Svbayya, A.I.R. 
1964 Andh. Pra. 21. 

An intangible property can .be sold only by a registered deed (para 
2), irrespective of value. Tire folIo^ving have been held to be intangible 
property : — 

(1) Equity of redemption, in property usufnictuarily mortgaged is 
intangible and not tangible property, because possession thereof cannot be 
given to the purchaser — Ramastoami v. Chinnan, 24 Mad. 449 (463) ; 
,Rahamat Alt v. Muhammad^ 11 A.L.J. 407, 19 I.C. 818 (820 j lafram v. 
Balkrishnadas, 3 N.L.R. 72 ; Sheikh Hashmal v. Sheikh Jamir, 23 
C.W.N. 513 (514), 52 I.C. 558; Mahendra v. Chandrapal, 24'O.C. 155, 
63 I.C. 284. In Tukaram' v. Atmaram, I.L.R. 1939 Bom. 71, 40 Bom. L.R. 
1192, A.I.R. 1929 Bom. 31, Broomfield & Macklin, JJ., have held that 
the equity of redemption in the case of a usufructuary mortgage is tan- 
gible property so tliat it can be transferred by an unregistered deed 
where the value of the property does not exceed Rs. 100, following 
Sohan Lai v. Mohan Lai, 50 All. 986 (F.B.), 26 A.L.J. 1084, A.I.R. 1928 


51 
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728. But this Full Bench care, it appcare. does , 
above wide proposition. See m this connection Ram KM-ar ^ !" 
Cftcmn, 43 C.W.N. 281, A. 1 .R, 1939 P.C. 14. See DhmnXj', S' 
hyadhar, A.I.R. 1950 Ass. 107 per Ram Labhaya, J. Tliadam C T m ^ 
See also Jagarnath v. Chhatu Sah, A.LR. 1949 Pat. 504, I.LR 27 P i 
202. But see Sarju Prasad v. Mt. Aguta Devi, A.I.R. ’ 1959 pat 
(F.B.) and Bhamoarlal v. Dhulihl, A.I.R. 1459 Raj. 218, where die equity 
of redemption in usufructuary mortgage has been held to be tangible 
property. So also the equity of redemption in case of a katkobSa is 
intangible property— iRcmiioram v. Kttla Chandra, 49 I.C. 426 (Cal) 
But the equity of redemption in the case of a simple mortgage is tan- 
gible immoveable property — Ramaswami v. Chinnan Asari, 24 Mad. 449 
(463). The interest of a mortgagee in a mortgage which does not involve 
the immediate transfer of either legal title or possession is an intangible 
right in immoveable property — Girdhar v. Matilal, A.I.R. 1941 Nag 5 
1940 N.L.J. 151. ^ ’ 


(2) Contingent interest — SubrahmOnian v. Peniiml, 18 Mad 454 
(455) ; Pearl Lai v. Lola, 14 O.C. 161, 11 I.C. 673. 


(3) Right of a simple mortgagee in the property mortgaged — ^Rainfl- 
swami v. Chinnan, 24 Mad. 449 (463) (dissenting from Subramanian v. 
Perumal, 18 Mad. 454) ; Balagunmoorthy v. Nagtiht, 41 M.L.J. 267, 
A.I.R. 1921 Mad. 277, 69 I.C. 473 ; Mvtsaddi Lai v. Muhammad Hanif, 
10 A.L.J. 167, 15 I.C, 853 (854). 


(4) Reversion : — ^Wliere the land is in possession of tenants, the 
landlord has nothing but a reversion — Sahabuddin v. Kalendar, A.I.R. 
1938 Lah. 304, 40 P.L.R. 24; Bhaskar v. Padman, 40. Bom. 313, S3 I.C. 
267 ; Damodar v. Giridhari^ 27 All. 564. An “intangible' thing" being 
iq the nature of a reversion, a debt which has already become due from 
a third person (e.g., profits already due from a lambardar to a co-sharer) 
is not included in the term. An assignment of such a debt does not 
require to be registered — Damodar v. Giridhari, 27 All. 564. 


(5) Tlie riglit of cutting and appropriating “plants now standing or 
that may hereafter form” on certain land — Kuthwa v. Thoppai, 15 I.C. 
234 (Mad.). 

( 6 ) The interest of a partner in a partnership — Sahehram v. Punish- 
ottamlal, A.I.R. 1950 Nag. 89, I.L.R. 1950 Nag. 355. 


(7) A patta right in Hyderabad — Anfhya v. Gottadu, A.LR. 1950 
Hyd. 58. 


Wliere A allows B to plant mango trees on his land and access to 
B to gather the fruits tliereof, tl'ie transaction is not a sale or in ang 
property — Balaji v. Misrilal, A.I.R. 1952 Nag. 321. 


This section has no application to the sale of 
such as copyright — Savitri Devi v. Dtvarka Prasad, I.L.R. 1 ’ J 

A.I.R. 1939 All. 305, 1939 A.L.J. 71 ; nor to the transf^ of a li^ns 
sell electricity — ,Monmohan v. O. L. Lower Ganges, rrii,pre is 

Co., I.L.R. 1940 All. 568, A.I.R. 1940 All. 458, 1940 A.L.J. 449. 
no latv that such a license can be effected only by a written & 
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ed instrument — Ibid. A decree passed in a suit for specific performance 
of the contract to reconvey does not create any interest in immoveable 
property, and hence the transfer of the share of a Mahomedan minor 
in the decree by tlie de facto guardian is not void — Gomnda Chandra 
Qhose V. Frabhabaii Ghose, A.I.R. 1956 Cal. 147. 

286 . Mode of transfer : — ^Paras 2 and 3 lay down the effectual 
modes of transferring property by sale, and no transfer can be effected 
otherwise than by complying with the provisions of - these paras. Tlie 
mutation of names in the Revenue papers or a statement made before 
the Revenue officer in a mutation proceeding is not a sufficient compli- 
ance with the provisions of tliis section — Ram Prasad v. Redo, IS I.C. 
436 (AU.) ; Ram Sump v. Charitter, A.I.R. 1927 All. 338 (339), 100 I.C. 
270. So also, a title to land cannot pass by a mere admission when the 
statute requires a deed — Mathura Mohan v. Rdmhimar, 43 Cal. 790. 

287 . Para 2 — ^Registration : — In enacting this section, it was the 
intention of the Legislature, by means of compulsory registration, to 
minimise, as far as possible, tlie chances of litigation and to reduce the 
opportunities for perjury in connection witii sales of immoveable pro- 
perty — Kiirri Veerareddi v. Kurri Bapireddi, 29 Ma'd. 336 (334) (F.B.). 

The T. P. Act does not apply to Punjab, where a transfer of immove- 
able property of value of Rs. 100 or upwards can be made orally — Udho 
Das V. Meher, 34 P,L.R. 714, A.I.R. 1933 Lah. 262 (263). 

Effect of registration — Transfer of title : — fThe mere registration of a 
s,ale-deed does not necessarily amount to a transfer of property to the 
vendee, especially if there is no delivery of the deed — Jogendra v. 
Manmatha, 34 I.C. 106 (107) (Cal.); Hara Bgioa y. Banchanidhi Barik, 
A.I.R. 1957' Orissa 243. Where neither tlie deed of sale nor possession 
of the property was delivered to die vendee and no consideration pas- 
sed, the mere registration of the deed of sale did not operate to pass 
the title to the vendee — Rapi Mahton v. Hussain Mean, 59 I.C. 171 
(Pat.) ; Sree Nath v. Sree Kanta, 6 I.C. 477 (478) (Cal.). Tlie mere 
registration of the deed does not necessarily pass the property. Apart 
from the section, registration is not a formality which creates any rights, 
although it affects the admissibility in evidence of the document regis- 
tered. Registration is prime facie proof of intention to transfer the tide 
but it is not proof of operative transfer; and if there is a condition 
precedent as to pa)Tnent of consideration and the delivery of the deed, 
such conditions must be striedy fulfilled before title can pass-r-Sheo 
Narain v. Darbari, 2 C.W.N. 207 (208). TTie mere registration of a deed 
of transfer is not in itself sufficient to convey tide, but the Court has to 
see what was the intention of the vendor, if no consideration passed. 
The intention may be presumed from circumstances — Gostho Behary v. 
Rohini, 13 C.W.N. 692, 4 I.C. 541. IF it was intended by the parties that 
the title should pass only upon the consideration money being paid, 
then the mere registration not be taken as conclusive that the tide, 
has passed; and no title will pass unless the consideration money has 
been ■paid—^laiiladan v. Raghunandan, 27 Cal. 7 ; Gostho Behary v. 
Rohini, 13 C.W.IV. 692 (693), 4 I.C. 541 ; Seramot v. Samad Alt, 19 I.C. 
562 ; Abdul Aziz v. Kala Shah, 50 P.W.R. 1916, 32 I.C. 961 ; Sree Nath 
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V. Sree T^nta, € I.C. 477 . (478) ; Kwnud Kpmini v. Khvdumani 47 t P 
202 (204) ; Mflkhan Lai v. Hanuman, 2 P.LJ. 168 (170) 38 IP 877 
Maung Mon v. Ma Kin, 5 Rang. 636, A.I.R. 1928 Rang. ’47, iog tq 
358. If, on the other hand, it is proved that a deed of sale was intend' 
ed to be operative upon registration, and there was no intention oE 
either party to postpone the operation of the conveyance till the con- 
sideration was paid, the deed does not become inoperative by reason 
merely of non-payment of the purchase-money — KilmadJwb v Hmi 
Prasad, 17 C.W.N. 1161, 20 I.C. 825 (326) ; Seramot Ali v. Sanwd Ali 
19 I.C. 562 ; Umedmal v. Davu, 2 Bom. 547 (548). See also Note 281 
above, “Non-payment of price”. Similarly, if it was intended by the 
owner, whether consideration passed or not, to transfer the property to 
the defendant who was his mistress, held that the registration- of tlie sale- 
deed would be sufficient to transfer the title and no proof of payment of 
consideration was necessary — Gostho Behanj v. Rohini Gowalini 13 
C.W.N. 692 (693), 4 I.C. 541. 


Two persons entered into a transaction which they embodied in a 
deed of sale ; the deed was described as a contract of sale, but it was 
registered and it distinctly provided that on certain events happening 
the property should be regarded as sold to the vendee.- The Vendee was 
put in possession of tlie property in consequence of the registered deed. 
Held diat there was a transfer in consequence and by operation of die 
registered deed when the conditions of the deed were fulfilled— jKwndu 
Konhtiji V. Vishnu, 37 Bom. 53, 17 I.C. 176 (177). 

No title before registration : — ^Where the sale-deed requires registra- 
tion (e.g., in the case of immoveable property worth Rs. 100 or upwards) 
the title does not pass until the sale deed has been registered (2 C.W.N. 
207), tliough there may be transfer of possession and payment of consi- 
deration. Tlierefore, if property is sold to A under a sale-deed executed 
on the 11th August but the sale-deed is registered on the 25tli Novem- 
, ber, and in the meantime the property is sold in execution of a decree 
against the vendor on the 7th November and is purchased by B, Bs title 
will take precedence over tliat of A, tmd he will be entitled to ppssession 
by ousting A — Tilakdhari v. Gour Narain, 5 ,P.L.J. 715 (718), 59 I.C. 290. 
Wliere moveable as well as immoveable properties are transferred by a 
document for a single consideration, which document, though compm- 
sorily registrable in order to affect the immoveable property, is not regis- 
tered, it is equally ineffectual to affect moveable property— v. 
Rantlalhyammal, A.I.R. 1934 Rang. 303, 152 I.C. 431. See also 
V. Gan^h, 34 I.C. 542 and Bisheshar v. Mt. Bhuri, A.I.R. 1920 Lah. > 
56 I.C. 595, 1 Lah. 436. 

Registration, where invalid ; — ^Wliere a non-existent property is in 
eluded in a sale-deed for getting it registered at a place where the u 
Registrar but for such inclusion would have no jurisdiction 
the registration is invalid — Mt. Nathibai v. Wailaji, A.I.R. 1937 Nag. > 
I.L.R. (1937) Nag. Ill, 169 LC. 675. Even where the property is 
existence, but is a small strip of land situated in another Distqc ^ 
included in the deed solely with a view to obtain registration 1 » 

amounts to a fraud on the law of registration and the 
valid. The crucial question in such cases is that of intention 1 a 
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V. Sobhanadri, A.I.R. 1936 P.C. 91, 40 C.W.N. 545, 63 I.A. 169, 161 I.C. 
29 ; Collector v. Ram Sunder, A.I.R. 1934 P.C. • 157 (167), 38 C.W.N. 

' 1101, 56 All. 468, 61 I.A. 268, 150 LG. 545 ; Rowther v. Official Receiver, 
A.I.R. 1937 Mad. 32, 168 I.C. -87. 

Presentation of the deed before the Sub-Registrar by a pleader with- 
out any power-of-attorney from the executant renders the registration 
invalid— ifoTrihu: Prasad v. Aptab Ali, 87 All. 49 (P.C.), 42 I. A. 22, 19 
C.W.N. 282, 28 I.C. 422. In such a case the mere admission of the exe- 
cutant before the Registrar is no compliance with the requirements of the 
Registration Act — Khaliluddin v. Banni Btbi, 35 All. 34 (F.B.) ; Halima 
V. Khairunnessa, A.I.R. 1920 Rang. 17, 3 Rang. 398, 91 I.C. 644. Where 
the person holthng the power-of-attomey for such presentation dies be- 
fore the presentation and the Registrar was aware of his death but 
accepted and registered the document, the registration was invalid — 
Nafib-vn-nissa v. Abdur Rahim, 23 All. 233 (P.C.). 

Date of registration : — ^In case of a transfer die date on which the 
transfer takes effect is the date of the instrument and not the date of its 
registration — Gauesh Prasad v. Baiyalal, A.I.R. 1938 Nag. 253, 175 I.C. 
384; Kastur Chand v. Wazir Begam, A.I.R. 1937 Nag. 1, I.L.R. 1937 
Nag. 291, 167 I.C. 48. 

288. Absence of sale-deed rWhere there is no deed whatsoever 
in respect of property above Rs. 300 in value, but merely an oral con- 
tract for sale, it does not amount to a sale of the property, even though 
possession has been delivered to the vendee and he has paid apportion 
of the purchase-money. Tlie possession by the vendee cannot take the 
place of the registered deed required by this section. Tlie property 
does not vest in him until there is a registered deed. Consequently, the 
vendor can recover possession from the vendee, with mesne profits — 
Papireddi v. Narasareddi, 16 Mad. 464 (465). But now see sec. 53A 
which enunciates the doctrine of part performance. A person who claims 
to be the purchaser of immoveable property of the value of over Rs. 100 
cannot sue for declaration of title to tlie property in the absence of a 
registered sale-deed except by way of adverse' possession — Ma Mya v. 
Atmamalai, A,I.R. 1934 Rang. 127, 151 I.C. 227. 

Non-registration . of deed of conveyance — Part performance : — See 
sec. 53A and notes thereunder. 

289. Evidentiary value of unregistered deed : — In section 49 of tlie 
Registration Act, a proviso has been newly added (by the T. P, Amend- 
ment Supplementary Act, XXI of 1929) to the effect, that “an unregister- 
ed document affecting immoveable property and required by this Act or 
by the Transfer of Property Act to be registered imay be received as 
evidence of a contract in a suit for specific performance under Chap. II 
of the Specific Relief Act, or as evidence of part performance of a con- 
tract for the purposes of sec. 53A of the Transfer of Property Act, or as 
evidence of any ccfflateral transaction not required, to be effected by a 
registered instrument.” This proviso supersedes Thayarammal v. Lak- 
shmi Ammal, 43 Mad. 822 (823) where it was held that it was not open 
to the vendee to treat the unregistered deed as an agreement to sell 
and to sue for specific performance of such agreement. 
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:niougli the unregistered instrument is not admissible to niove tra 
ter of title, it can be used in evidence for the purpose of showing STi 
the purchaser entered upon the property under a contract of sale a ] 
for determining tlie nature of his possession— tiff. S/tankri v umi 
Singh, A.I.R. 1941 Lah. 407 (413) (F.B.} ; Tauqir AU v. 1km Man 
A.I.R. 1941 Oudh 41 (43), 1940 O.W.N. 753, 190 I.C. 85- see alsi 
Varada Pillai v. Jeemratnammal, 43 Mad. 244 P.C., 46 LA. 285- Qad' 
BakJish V. Mangha Mai, 4 Lah. 249, A.I.R. 1923 Lah. 495, 73 LG 889 • 
Ata M^iammad v. Shankar Das, A.I.R. 1925 Lah. 491, 6 'Lah. 319 gg 
I.C. 872. In such a case the document is admissible to prove the terms 
of the contract— Parifc/jei v. mdhi, A.I.R. 1954 Or. 31. The unregistered 
document is also admissible for the purpose of showing that the pur- 
chaser obtained a lien by the passing of consideration-^M#. Shanhi v. 
Milkha Singh, supra at pp. 411, 412 ; see also Shib Pershad v. Uim- 
puma, 12 W.R. 435 ; Shambhu v. Nama, 35 Bom. 438 ; Woman v. Dhon- 
diba, 4 Bom. 126 (F.B.). 


290. Para 3 : — Piira 3 dispenses with the necessity of registered 
conveyance in cases of immoveable property valued at less than Rs. 100. 
"It was thought that in the absence of a much larger number of registra- 
tion oiBces than at present exist in India, tlie requirement of registration 
in the case of every petty transaction relating to land would have been 
an intolerable hardship” — Wiitley Stokes’ Anglo Indian Codes, Vol. 1, p, 
729 (footnote).- 


By, virtue of tire amendment of section 4 by the Amendment Act of 
1885, pam 3 of sec. 54 is rendered absolute, in so far< as it prescribes that 
a sale of tangible immoveable property of value less than Rs, 100 can 
be made only by a registered instrument or by delivery of the property; 
if it is made otherwise, e.g., by an unregistered insbument unaccompani- 
ed by delivery of possession, the sale is inoperative and confers no title 
on the vendee — Mdkhan Lai v. Banku, 19 Cal, 623 (F.B.) (ovemiling 
Khatu Bihi v. Madhuram, 16 Cal. 622) ; KonormaJh v. Nabin, 15 I.C. 288. 
See Notes under sec. 4. 


An unregistered sale of property under Rs. 100 in value without 
delivery of possession gives no title to the vendee; consequently, if the 
same property is afterwards sold to another person under a registered 
sale-deed, the latter person gets the proi5erty in preference to the for- 
mer, even tliough the latter purchaser had notice of the prior sale; tor 
the doctrine of notice cannot be invoked to give validity to an iim i 
title. Tlie conrtary view taken in Shivram y. Genu, 6 Bom. 515, h h 
Singh V. Kuvarji, 10 Bom. 105, Fa^uddin v. Fakir Mohammed, ® ‘ 
336, Bhalu v. Jakhu, 11 Cal. 667 and other cases is - no longer good law, 
as these cases were decided before the amendment of sec. 4, wien 
unregistered deed without possession gave a good title. 

If there is delivery of possession, it is sufficient to transfer the owner 
ship ; and the fact tliat there is also an unregistered sale-dee ^ 
weaken or destroy the effect of the delivery of possession^ 

SashI, 2 I.C. 413 ; Conga v, Kattchamn. 22 Cal. W9 ; v ^ 

22 O.C. SS, 51 l.C. S61 : Dmja Ram v. S«a Sam, ™ 

All. 206 ; Naradmha v. Bhupati Raju, 29 M.L.J, 721, 31 ^ 

y. Aforlw!,, A.I.H, 1926 Cal. 705, 30 C.W.N. 254, 03 1.C. 115. S*'> 



TfiANSfEil dF PRdPfiRTY 407 


Sec. 54] 

an unregistered kobala is admissible in evidence in a suit for specific 
performance of the contract— Umo v. Chetu, A.I.R. 1926 Pat. 89, 95 I.C. 
187. Where the sale is only for an amount less than Rs. 100, the non- 
registration of the document is not fatal to the validity of tlie transfer, 
if tile transferee is able to establish a prior oral sale and delivery of 
possession iii pursuance thereof, i.e,, an oral sale sufficiently dissociated 
from the unregistered sale-deed, that one can be regarded as independ- 
ent of the other — Chinnasaftii v. Manickammal, A.I.R. 1937 Mad. 265, 168 
I.C. 681. TJie mere existence of an unregistered instrument does not 
prevent the vendee from falling back uiion his title by delivery of the 
property — Riipa Teli v. Bishan^ar Teh, 8 C.P.L.R. 1 ; Shamhhuhai v. 
Shibltil^is, 4 Bom. 89 ; Hriday Behari v. Ram Ban’i, 3 O.L.J. 460, 37 I.C. 
20. But in a Madras case it has been held tliat if the purchaser relies 
on an oral sale accompanied by delivery of possession, as well as on an 
unregistered document of sale, it is the document which must be looked 
to, and as that document is unregistered, there in no valid sale -at all. 
If there had been no document, and die parties 'would have been satisfi- 
ed by mere delivery of property, then the transaction would have been 
a sale by deliveiy of property, and therefore valid. But if the parties 
not satisfied with mere delivery, reduce the transaction to writing, it is 
the ivriting that must be regarded as containing the terms of the con- 
tract, and the sale can hardly be called a sale by delivery ; and the 
writiiig being unregistered, tJie sale is invalid — Kuppitswami v. Chinna- 
swami, 28 L.W. 234, A.I.R. 1928 Mad. 546 (548), 111 I.C. 677. Tliis 
case has been dissented from in Keshtoar v. Sheomndnn, cited below. 

Eoidentiary value of the unregistered instrument : — ^An unregister- 
ed sale-deed of immoveable property worth less than Rs. 100, though 
inoperative under this section, where delivery of possession has not been 
made to die vendee, is admissible in evidence to prove the contract of 
sale — iPoomalai v. Karuppa, (1916) 2 M.W.N. 136, 34 I.C. 921 ; Nara- 
simha v, Raglmnanda, 29 M.L.J. 721, 31 I.C. 52 ; it may be used, under 
sec. 91 of the Evidence Act, to prove the nature and the terms of die 
transaction which fell through — BrafabulUlv v. Akhoy, 30 C.W.N. 254, 
A.I.R. 1926 Cal. 105, 93 I.C. 115. Where the sale vi^as effected by deli- 
I'ery of possession, and there was also a deed of sale which was not 
registered, held that tliough the unregistered document did not by. itself 
confer title, and could not be used to prove that the title passed under 
it, still it would be admissible as evidence, under sec. 91, Evidence Act, 
of the nature and terms of the transaction — Keshtoar v. Sheonandan, 10 
P.L.T. 449, 122 I.C. 533, A-I-R- 1929 Pat. 620 (621) ; Sheikh Jinnan v. 
Mohamed Nobineoaz, 21 C.W.N. 1149, 41 I.C. 779;- and can be used 
in evidence for determining the identity or dimensions of tlie plot 
sold — Harsaha v. Bapu, 18 N.L.R. 8, 56 I.C. 882. 

Section 49 of the Registration Act does not make a document 
purporting to transfer immoveable projJerty of less than Rs. 100 in 
value inadmissible in evidence. Such a document, although it does not 
confer title, is admissible for the collateral purpose of showing the nature 
of possession — Abdul v. Abdul, A.I.R. 1936 Cal. 1.30, 61 C.L.J. 590, 161 
I.C. 734; Datoal v. Dharma, 41 Bom. 550 (559). Wliere in a document 
for sale of an interest in immoveable property, it is stipulated that^the 
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toansferee is to remove earth and sand from the transferor’s knH 
level It before vacating, the stipulation is admissible as a 
transaction not affecting the land — JKanii v, Shiuunupam ATT? loon 
Mad. 734 (735), 43 M.L.J. 577, 139 LC. 510. See Note°289. 


291. Possession versus registration. ;-A sale of immoveable om 
perty worth less than Rs, 100. under an unregistered instrument but 
accompanied by delivery of possession, undoubtedly confers a ’good 
title on. the purchaser (see above); but the question arises, whether ^cb 
purchaser will be entitled to hold his title as against a subsequent pur- 
chaser of the same property under a registered instrument. Under sec. 
50 of the Registration Act, all registered deeds take priority over unregis- 
tered deeds in respect of the same property, whether registration in 
respect of such property is compulsory or not; and since that section 
says nothing about possession, it was held in some cases that a purchaser 
under an unregistered instrument though he had obtained possession was 
liable to be defeated by a subsequent purchaser under a registered 
document (who had no notice of the prior sale) — Fvzluddin v. Fahir 
Mahomed, 5 Cal. 336 ; Bimaraz v. Papaya, 3 Mad. 46 ; Mareshwar v. 
Datta, 12 Bom. 569 ; Kondaya v. Ouruvappa, 5 Mad. 139. In tliese 
cases, possession' of the prior purchaser was held not to' be equivalent 
to notice. In some other cases the High Courts have taken the more 
rational view that sec. 50 of the Registration Act must be read subject 
to the equitable doctrine of notice, although it has not been expressly 
mentioned tlierein, and that the possession of tlie prior purchaser must 
be taken as equivalent to notice, with the result tliat the subsequent pur- 
chaser under a registered deed ^vili be defeated by the prior unregister- 
ed purchaser wth possession — Nani Sibee v. Hafizidlah, 10 Cal. 1073 
(1075) ; Krishnamma v. Suranna, 16 Mad. 148 (F.B.) ; Dinonttth v 
Auluckmoni, 7 Cal. 753 ; Sharfuddin v. Govind, 27 Bom. 452 ; Dmi- 
daya v. Chanbasappa, 9 Bom. 427. 

Tliis conflict of opinion has now been removed by E3q)lanation II 
• (newly added by the Amendment Act of 1929) in the definition ol 
‘notice’ given in section 3. Under that Explanation, possession amounts 
to notice ; consequently, the possession of the prior purchaser will avail 
as against a subesequent registered purchaser, on the equitable doctrine 
of notice. See Note 28 under sec, 3. 

Wliere the prior purchaser acquires by a registered deed, and the 
property is subsequently sold to another by delivery of possession, t e 
former takes the property and the latter gets nothing, since die vendor 
having already disposed of his right, title and interest to the first pur- 
chaser, there remains no residue for him to sell to the second ven ee. 

292. Delivery of possession ij — Under para 4 of diis . section, if 

there is no registered deed, the sale must be effected by delivery o 
possession. Delivery of tangible immoveable property takes place wien 
the seller places die buyer or such person as he directs, iii j 

the property. The essence of the transfer is that possession is '^““8 ' 
What was in the occupation of the vendor ceases to continue 
occupation, by reason of the transfer, the possession bemg t^ansten^^ 
to the vendee— Srbendrapada v. Secretary of State. 34 L>al. 

mp^e non-delivery of possession or stipulation to -deliver possessi 
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a later period does not prevent the - sale from being complete — Hari 
Chand v, Qordhan Das, A.I.R. 1957 -Punj. 23S. 

293. ^Delivery of possession may be actual or constructive : — ;In many 
cases actual physical delivery of property is impossible (as for instance, 
where the prope^ sold is in tlie possession of tenants or lessees) ; in such 
cases delivery of title-deeds is sufiScient — Man Bhari v. Naunidh, 4 All. 
40 ; Katfayani v. Narayana, 9 Mad. 267. Where ilie land is in the occu- 
pation of tenants, a notice to tliem by the vendor to pay rents hence- 
fortli to die purchaser is sufficient constructive dehvery of possession — > 
Katfayani v. Narayana, supra. But where the property is capable of 
jjhysical possession, there must be real dehvery of tlie property; any 
sort of constructive possession is not sufficient — Sarjii v. Tvlsi, A.I.R. 
1926 Nag. 93, 91 I.Q. 1018. Under this section there must be a 
real delivery of the property — Bisicanath v. Chandra Narayan, 48 Cal. 
509 (515) (P.C.). Mere recital of delivery of possession in the sale-deed 
is not sufficient — Nathu v. Gulab Chand, A.I.R. 1934 Nag. 13, 144 I.C. 
919; Kaliram v. Dulal Ram, A.I.R.‘1933 Cal. 544, 142 I.C. 582. Where 
delivery of possession is not possible, the sale-deed must be registered — 
Ibid. In a recent Full Bench case die Bombay Higli Court has however 
held that the delivery of possession contemplated by this section is not 
constructive or symbolic, but actual or real ’ dehvery. Thus where a 
mortgagor sells the mortgaged property to a sub-mortgagee in possession, 
even assuming that the equity of redemption is a tangible immoveable 
property, die sub-mortgagee can acquire dtle only by a registered docii- 
ment — Bikhabhai v. Chimanla], A.I.R. 1953 Bom. 437 (F.B.). Tlie 
dehvery of possession contemplated by this section must be in pursuance 
of a sale, which the vendee cannot prove as die imregistered sale-deed 
cannot be used as evidence — Tribhuban v. Sankar, A.I.R. 1939 Bom. 431, 
45 Bom. L.R. 866. Wliere both vendor and purchaser are residing joindy, 
the only way in which possession can be delivered is by change in die 
village records and by iiayment of rent being made in the name of the 
vendee — Stikaloo v. Punan, A.I.R. 1961 Madh. Pra. 176. Where a pro- 
perty subject to usufructuary mortgage is sold to die mortgagee, remmcia- 
tion of rights by the vendor amounts to dehvery of possession — Bhan- 
warlal v. Dlwlilal, A.I.R. 1959 Raj. 218. 

If, in consequence of the sale, the purchaser enters into possession, 
there is sufficient delivery of the property and it is unnecessary that there 
should be any formal making over of possession by the vendor — Gunga 
Narain v. Kalicharan, 22 Cal. 179 ; Ummar v. Vythilinga, 5 M.L.T. 263, 
4 I.C. 1135. Where the vendee had been in possession of the property 
from before the date of sale, it was held in earher Calcutta cases that 
tiiere could be no formal deliver)’ of possession, and therefore the sale 
must be effected ' by a registered instrument ; otherwise it would be 
invalid — Tilak v. Rudeswar, 41 LG. 8 (Cal.) ; Sibendrapada v. Secretary 
of State, 34 Cal. 207 ; Mrinalini v. Mohima, 6 I.C. 763 (foUouang 34 Cal. 
207). This view was followed in an Allahabad case — Sohan Lai v. Mohan 
Lai, 50 AU. 986 (F.B.), 26 A.I.J 1 . 1084, 118 I.C. 177, A.I.R. 1928 All. 726 
(728). Tlie con-ectness of these decisions may be doubted. Tlieir effect is 
to make registration compulsory in case of sale of propert)' worth less dian 
Rs. .100 to persons aheady in possession. Tliis view has been dissented 
from in Sheikh Daioood v. Moideen, 48 M.L.Jj. 264, 87 I.C. 3S1, A.I.R. 
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195, Santokhi v. Siro Jha, A.I.R. 1934 Pat. 301; Blmkar y pfiman^n 
Bom. 313, Mating Mya v. Kkiine, A.I.R. 1936 Rang. 497, 166 I C 267 w. 
ku V. Syed Ali, A.I.R. 1937 Pat. 178, 15 Pat. 772, 167 I.C. 890; 

V. Gajadhar, 92 I.C. 478, A.I.R. 1926 AH. 300 ; and Muthi Karupaan v 
Mnthmamhan, 38 Mad. 1158 (1160), where it has been held that deliven' 
means such delivery as tlie thing to be delivered is Ci\pable of, and that 
even where the purchaser is already in possession (e.g., as tenant or 
mortagee) there can sfill be a formal delivery of possession widiin the 
meaning of this clause, if the vendor by appropiiate acts and declarations 
converts the possession of tlie tenant or mortgagee into that of a purchaser. 
Tliese rulings have now been followed by the Calcutta High Court 
(correcting its earlier view — Kiihi Chandra v. Jogendra, 60 Cal. S84, 144 
I.C. 155, A.I.R. 1933 Gal. 411 (412). And so, where property of value 
less tlian Rs. 100 which had been aheady mortgaged with possession 
was sold to the mortgagee, and possession was delivered by pointing out 
boundaries, by endorsing on the back of the mortgage-bond tlie fact of 
sale, and by handing it over to the mortgagee, the.se acts amounted to 
formal delivery of possession within the meaning of tins section, and 
the sale was validly effected — Sonai Chutia v. Sonaram Chtifia, 20 
C.W.N. 195 (196), 31 I.C'. 692 ; see also Ghana ram v, Paltoo, A.I.R. 1954 
Nag. 109 (case of 4 tenant) ; Bihari Pradhan v. Doitari Dash, 25 Cut. L.T. 
281. Where a property wliich is the subject of a usiifructuar)' mortgage 
is sold to die mortgagee in discharge of die mortgage, a direction by die 
vendor to die vendee to keep die property as absolute owner amounts 
to delivery of possession — Sheikh Dawood Moideen Batcha Saheb, 
48 M.L.J. 264, A.I.R. 1925 Mad. 566, 87 I.C. 331. mere die mortgagor 
of usufnictuaiy mortgage sold liis equity of redemption to tiie vendee 
and as provided in the contract of sale die vendee paid off the mortgage 
and got possession, it was held tiiat he got possession \vitli the assent 
of the vendor which amounted to delivery of possession by die latter— 
Tukaram v. Atmaram, I.L.R. 1939 Bom. 77, 40 Bom, L.R. 1192, A.I.R. 
1939 Bom, 31 (33). In such cases die mere existence of an unregistered 
instrument does not debar die purchaser from falling back upon his 
tide by delivery of the propeiiy — Ghanaram v. Paltoo, supra. 

In, a case of sale of immoveable proper ty,wordi not more than Rs. 
100, by means of an unregistered sale-deed, it is not necessary- that 
delivery of possession should be contemporaneous vddi the execution 
of the sale-deed, which wall be valid even if the possession is delivete 
some time after its execution — Md. Yaqooh Ally v. Chhotey Lai, A.L • 
1939 Pat. 218, 179 I.C. 583 ; Bhulkoo v. Hereyabai, A.I.R. 1949 Nag. 41u, 
I.L.R. 1949 Nag. 534. 

294. Contract of sale — Contract creates no interest or charge 
last para of this, section lays down the principle of Indian law' 
that title in property can be transferred only by a conveyance and no 
by mere agreement between parties — Raja Bhupendra v. Rajmcar, 
CWN. 16 (25) 55, CaL 35, A.I.R. 1927 Cal. 956, 106 W. 11/. 
makes a departure from die English law in that it declares that 
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conti’cict of sale does not in ' itself create any interest in or charge on 
the property. Under tlie English law, the purchaser by virtue of the 
contract of sale becomes in equity the owner of the property from the 
date of the contract. See Sugden’s Vendors and Purcdwsers, (14th Ed), 
p. 186 ; Walsh v. Lonsdale, 21 Ch. D. 9. Tliis principle of English law 
has no application to places whei'e tlie Transfer of Property Act is in 
force— Ufai/ng Shwe v. Maung Inn, 44 Cal. 542 (P.C.), 21 G.W.N. 500, 
38 I.C. 938 ; Daijabhai v. Maharaj Bahadur, 1 P.L.J. 238 (246), 34 I.C. 
482; Jainarayan v. Balwant, A.I.R. 1939 Nag. 35, (1938) N.L.J. 379; 
Narayanastcatni v. Lakshmi Narasimha, A.I.R. 1939 Mad. 220, 1939 
M.W.N. 98, 48 M.L.W. 959 ; Mt. Shankri v. Milkha Singh, A.I.R. 1941 
Lah. 407 (F.B.) ; Maung Shwe v. Mating Dun, 44 I.A. 15, 44 Cal. 542. 
In the Punjab where the T. P. Act does not apply it has been -observed 
in Jalahiddin v. Miran Baksh, A.I.R. 1941 Lah. 240 that an agreement 
for sale gives the purchaser an equitable title as owner of the property 
concerned, though it does not operate against a person who obtains a 
legal interest in the same property in good faith witliout notice of 
the equitable title. But see the later Full Bench decision of Mt. Shankri 
v. Milkha Singh, suiwa, where it has been held that the purchaser under 
a conti-act for sale which has not yet been completed cannot claim any 
title as owner of the property whether as legal or equitable owner. 
(It should be noted tliat prior to the Transfer of Property Act a 
contract for the sale of immoveable property created an equitable 
interest in the land and made the purchaser the owner in equity. See 
Dinkarrao v. Narayan, 47 Bom. 191, at p. 215). A mortgaged Ins property 
to B and then sold it to C, who agreed to sell it to D. B brou^rt a 
suit on his mortgage imjileading C. D also filed a suit for the specific 
performance of the contract to sell against C and got the sale deed 
executed through court. But B was already in possession as an auction- 
purchaser. D brought a suit for possession, contending that he had 
acquired an interest akin to a charge on this property and that therefore 
he was a necessary party to the mortgage suit instituted by B. Held 
that suit was not maintainable because D acquired no interest in the 
property under the agreement of sale — Sankaram Vishnu v. Neelakanta 
Iyer, A.I.R. 1955 Tr-Co. 195. 

In England the vendee under a contract of sale is described as an 
equitable owner. In India the law recognises no distinction between 
legal’ and equitable estates — Mdi. Saddiq v, Gha.si Ram, A.I.R. 1944 Lah. 
322 (F.B.), 48 R.L.R. 505. According to the Indian law enbodied in 
this section a contract ofi sale does not of itself create any interest in the 
property. To such a contract, as in otlier contracts, the doctrine of 
frustration applie.s — Satyahraia v. Mugniram Bangur & Co., A.I.R. 1954 
S.C. 44. Tiic essential idea upon which the doctrine of frustration is based 
is impossibility of performance of the contract. “In our opinion, having 
regard to the nature and terms of tlie contract, the actual existence of 
war conditions at the time when it was entered into, the extent of the 
work involved in the development scheme and last, though not the 
least, the total absence of any definite period of time agi-eed to by tlie 
parties within which the work was to be completed, it cannot be said 
that the requisition order (by the Government) vitally affected the 
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contract or made its performance impossible ” — ibid at p. 50 nev n v 
Mukherjea, J. ■ F • i>- X. 

Tliere is a clear distinction between a contract which still rema' 
to be performed and specific performance of which may be soucht 
and a conveyance by which title to property has actually passed Tlie 
former is governed by tire Contract Act and tire latter by the T. p. Act 
and so much of the Contract Act as is applicable thereto— iDip Noram 
V, Nageshtoar, A.I.R. 1926 All. 1 (2) (F.B.), 52 All. 338, 122 I.C. 872 
An agreemeirt of sale does not vest any interest in the property and if 
a third party, say P, obtains an assignment of the property in question 
the party in whose favour the agreement has been executed has to 
seek specific performance; but he cannot challenge the right of P on 
tire basis of his prior agreement and a subsequent sale in his favour by 
the vendor — Sivarama v. Thiruvadimtha, A.I.R. 1957 Trav.-Co. 189. 

In a contract for sale of immoveable property an exclusively witten 
record is irot required by the law of this country. If an oral agreement 
or written memorandum is complete in itself obligation is fixed upon 
tire parties, unless it is understood or intended that such contract shall 
rrot become operative until reduced in writing. In such a contract the 
substantial agreement between the parties upon the main feature.': of 
the transaction, i.e., the sale, tire identity of the property, the price, etc., 
does not necessarily create a concluded contract — Hxjam- v. Gvbbay, 20 
C.W.N. 66, 32 I.C. 53. Although tire presumptioir- is that in fixing the 
price regard was had on both sides to the quantity of land, yet there 
may be considerations which may rebut or weaken the presumption—’ 
Hussonally v. Tribhuban, 25 C.W.N. 385 (P.C.),' 61 I.C. 361. Wliere an 
iirstrumeirt is described as an agreement and is stamped as such and 
it clearly states that a deed of s'ale will be executed later on, the 
document is sot a coirveyance — Amroo v. Baharao, A.I.R, 1951 Nag. 
403, I.L.R. 1950 Nag. 25. Paymeirt of price and delivery of possession 
will not coirvey title uirtil a registered conveyance is executed — Comr. • 
of Income-tax v. Dhanomal, A.I.R. 1949 Sind 28, I.L.R. 1947 Kar. 240. 
\Vlrere a preliminary contract, tliough in writing, is afterwards reduced 
into a formal deed and there is any difference betvi'een tliem, tire 
former is entirely governed by the deed — Kondal v. Dhonakoti, A.I.R' 
1938 Mad. 81, 46 M.L.W. 797. A deed should be construed as a whole. 

In the case of a conveyance for the purpose of carrying out a rantract 
for sale, if the terms of sale-deed are clear they would override the 
contract. But if the terms of the latter are to be rejected, that part of 
it should be rejected which is inconsistent with the coirtract— 
Krishhaswamy v. Perumal, A.I.R. 1950 P.C. 105, 64 M.L.W. 1. 

A document purporting to be a contract of sale which, after reciting 
the receipt of some earnest money, provided that within bvo months 
the vendor would execute a pitrper conveyance and thereupon recerve 
the balance of the purchase-money and give up possession of 
property sold, would not pass any right or interest to tire purchaser 
but only give lum a right against fhe vendor to call for a conveyance 
and possession on paying the balance of die purchase-inoney— 
Harxnasji v. Keshav Parshotam, 18 Bom. IS ; Mahadeo v, Vasmev, 

Bom, 181. A mere agreement of sale under which a small portion o e 
purchase-money is paid, but which is not followed by delivery o 
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possession or a registered sale-deed, does not convey any legal title to 
the purchaser, and therefore he can not convey any title to others even 
by a registered conveyance — Mg. Po. v. Mg. Tet, 2 Rang. 459 86 I.C. 
205, A.I.R. 1925 Rang 68. Wlien a mortgagee has contracted to sell the 
mortgage-debt to another person and the latter has paid some consi- 
deration, but the deed of sale has not been completed, no title passes 
to the intended transferee, and he cannot sue on-die mortgage-bond. Nor 
does the vendor stand in tlie position of a benamidar for the intended 
transferee— IBistca/nbflr v.' Nilambar, 33 C.W.N. 997 (999), A.I.R. 1930 Cal. 
263, 125 I.C. 861 ; see also Comr. of InCome-tax v. Dhanomal, supra. 
But if the contract of sale is followed by delivery of possession and 
Ijayment of purchase-money, then, though there is no registered 
conveyance, tlie transaction is more tlian a mere contract, and the last 
para of sec. 54 cannot apply. In such a case the vendor cannot say 
that the vendee has obtained no interest in the property. Nor can the 
property be attached as the property of the vendor in execution of a 
decree against the vendor — Ram Baksh v. Mughjarii, 26 All. 266 
(269, 270) : Karalia v. Mamtsukhram, 24 Bom. 400 (402). 

An unregistered contract of sale is an agreement to sell and so 
gives rise to a right to enforce specific performance — Jainarayan v. 
Bahcant, A.I.R. 1939 Nag. 35, 1938 N.L.J. 379, 180 I.C. 963. Tlie 
vendees remedy in a contract of sale is a suit to enforce specific 
lierformance of the contract not only against the vendor but also 
against a transferee from the vendor with notice of the contract — 
Ramasami v. Chinman, 24 Mad. 449; Mahadeo v. Vasudeo, 23 Bom. 
181 ; Panchain Lai v. Kishore, 1887 A.W.N. 15 ; Gangaram v. Laxman, 
40 Bom. 498. If the vendor dies without completing the contract 4or 
sale, the claim for specific performance can be enforced against his heir. 
If the vendor gives away the property to somebody else by a will, and 
then agrees to sell it but dies before completing the sale, the contract 
can be specifically enforced against the devisee — Gangflram v. 
Sakharam, 22 Bom. L.R. 1396, 59 I.C. 796. In such a suit for specific 
performance the purchaser can, in the absence of any evidence to the 
contrary, easily discharge the onus about readiness and willingness by 
simply showing that he is still ready and willing to carry out the 
bargain — 'Srijniohan v. Chandrabhagabai, A.I.R. 1939 Nag. 173, 1939 
N.L.J. 315, 182 I.C. 12. Although the contract of sale can be enforced 
against a subsequent transferee willi notice and perhaps against an 
attachment, tlie title relates back — Gendmal v. Laxman, A.I.R. 1945 
Nag. 86, I.L.R. 1944 Nag. 852. See also Varughese v. Lonan, 
A.I.R. 1952 Tr.-Coch. 467. See in tliis connection Appa Rao v. Veeranna, 
A.I.R. 1953 Mad. 409, (1952) 2 M.L.J, 166. When the chairman of a 
Municipal Board passes an order directing sale of land belonging to 
the Municipality the order of tlie Chairman is not a sale but a 
contract of sale — Madanlal v. Municipal Board, 1968 Raj. L.W. 356. 

Tliere is a distinction between a contract to sell and a contract of 
sale. Tlie former is an executory contract while tlie latter is an executed 
contract. Sale ci'eates a jus in rem while a contract to sell is a jus ad rem.. 
Tlie postponement of the passing of title in a contract of sale does not 
convert it to a contract to sell — Sahadeo v. Kitbcr Nath, A.I.R. 1950 All. 
632, 1950 A.L.J. 467. The party who has contracted to purchase a pro- 
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perty cannot sustain a claim for recovery of mense profits— j 
V Mariana, A.I.R. 1954 Tr.-Cbch. 10. Where the ^perty 
be sold IS compulsorily acquired the purchaser suing for specific 
performance of the contract cannot claim compensation money Ivine 
wth the collector under this section or under sec. 73 (2) post—Ud 
Abdul Jabbar v. Lai Mia, A.I.R. 1947 Nag. 254, I.L.R. 1947 Nag. 328 


The rule of English law not pei-mitting a purchaser to recover 
damages for breach of a contract of sale relating to immoveable 
property is not applicable in India in view of the express provisions of 
sec. 73, Contract Act, which are comprehensive enough to apply to 
breaches of contract arising from sale of moveable as well as immoveable" 
property. Refusal by the vendee to implement a contract of sale results 
in damages to the vendor, and in the case of immoveable property the 
damages are to be assessed on the footing of what the vendor would 
have got had the contract been carried out. The ‘vendor is entitied to 
re-sell the property to re-imburse the loss caused to him by the breach, 
in accordance with the explanation to sec. 73, Contract Act, which 
applies to such cases — Motilal v. Jamnadas, A.I.R. 1936 Nag. 4 (7*8), 
162 I.C. 944. Readiness and willingness to carry out his obligation is 
always a condition precedent to the plaintiff’s ri^t to recover 
damages in respect of breach of one of two concurrent obligations. If it 
is proved that the purchaser was not in a position to 'pay the balance 
of the purchase-price, he cannot recover damages although the vendor 
may have committed breach. He is, however, entitled to recover die 
sum paid as a deposit or part of die price — AbdiiUah v. Teneuhdm, 
A.I.R. 1934 P.C. 91 (92), 149 I.C. 816. 

A contract of pre-emption creates no interest in immooedbU 
property — Basdeo v. Jhugw, 46 All. 333 (338, 340} ; Dinkarrao v. 
Narayan, 47 Bom. 191 (204). Nor does a mere contract of sale give rise to 
a ri^t of pre-emption; such right can arise only upon a completed 
sale — Tukaram v, Ukarda, A.I.R. 1924 Nag, 327, 76 I.C. 374. 


A contract for sale of immoveable property does not. require to be 
registered, even though the value of the property or the amount of 
earnest money is Rs. 100 or upwards — Mt. Shankri v. MUkha Sin^h 
A.I.R. 1941 Lab. 407 (F.B,). See the new Explanation to sec. 17, Regis- 
tration Act, added by the Indian Registration Amendment Act, II of 
1927, which supersedes the Privy Council decision in Dayal Singh v, 
Indar, 31 C.W.N. 125 (P.C.) 53 I.A. 214, 98 LG 508, A.I.R. 1926 
P.C. 94. 

295, Sale to minor : — The Madras High Court was once of opinion 
that the Privy Council decision of Mohari Bibi v. Dharmadas Ghosh, 
30 Cal. 539, declaring contracts by minors void, applied also to sales o 
immoveable property to minors ; and hence such sales ..were wholly void 
— Navakoti Narayana v. Loyalinga Chetty, 33 Mad. 312, 19 M.L.J- 752, 
4 I.C. 383 (SS4). But this decision has been overruled by the Full Bench 
case of Raghava Charier v. Srinivasa, 40 Mad. 308 (313), where it las 
been held that the Privy Couned decision in 30 Cal. 539 which was a 
case of transfer by a minor should not be applied to a transfer ma e m 
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favour of a minor, and tliat a transfer of immoveable property may be 
made in favour of a minor by way of sale, mortgage or gift, just as a 
minor may iiiiierit an immoveable property; and that there is no 
provision in the T. P. Act under which the minor is incapable of being 
a transferee of property. Section 7 which speaks of “persons competent 
to contract" applies to transferors and not to transferees. Tire Allahabad 
High Court taking die same view, likewise holds that a sale executed 
in favour of a minor is valid, and the minor is competent to sue for 
possession of the property conveyed thereby — Munni Kunwar v. Madan 
Gojml, 38 All. 62 (69), 13 A.L.J. 1084 ; Narain Das v. Dhanfa, 38 All. 
154 (160) ; Ulfat Rai v. Goiiri, 33 All. ^7. See also Mmiiya v. Pet umal, 

24 M.L.J. 352 (disapproving 33 Mad. 312) ; Gangai v. Govinda, A.I.R. 
1924 Mad. 544, 84 I.C. 626 ; Siibba v. Guruva, A.I.R. 1930 Mad. 425, 
120 I.C. 77. But a minor cannot enforce a contract of sale of hnmovle- 
able property entered into by his guardian on his behalf during his 
minority, as he is not boiind by such a contract and consequently there 
is no mutuality — Mir Saricarjan v. FakJmiddin, 39 Cal. 232 (P.C.). 

296. Sale by Official Receiver : — A sale by an Official Receiver in In- 
solvency is not exempt from the provisions of this Act, and a duly 
registered conveyance by the Official Receiver is necessary to pass title 
to the auction-purchaser — Abdul Hashim v. Amar Krishna, 46 Cal. 887, 

.53 I.C. 121 ; Kamsala v. Hussain Sab, A.I.R. 1935 Mad.' 55, 152 I.C. 988. 

55. In the absence of a contract to the contrary; the 
Rights and liabilities buyer and the seller of immoveable property 
of buyer and seller. respectively are subject to the liabilities, and 
have the rights, mentioned in the rules next following, or such 
of them as are applicable to the property sold : 

(1) The seller is bound — 

{a) to disclose to the buyer any material defect in the 
property or in the seller's title thereto of which the 
seller is, and the buyer is not, aware, and which 
the buyer could not with ordinary care discover ; 

{b) to produce- to the buyer on his request for examina- 
tion all documents of title relating to the property 
which are in the seller’s possession or power .; 

(c) to answer to the best .of his information all relevant 
questions put to him by the buyer in respect to the • 
property or the title thereto ; 

{d) on payment or tender of the amount due in respect 
of the price, to execute a proper conveyance of the 
property when the buyer tenders it to him for execu- 
tion at a proper time and place ; 

(e) between the date of the contract of sale and the deli- 
very of the property, to take as much care of the 
property and all documents of title relating thereto 
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which, arc in his possession as an owner of orHi* 
p^dence would take of auch propTr^t^^^: 


(/) to give, on being so required, ,the buyer or art 
person as he directs, such possesion of the proMuS 
as its nature admits : ^ 


(g) to pay all public charges and rent accrued due in 
respect of the property up to the date of the sale 
the interest on all incumbrances on such propertv 
due on such date, and, except where the property is 
sold subject to incumbrances, to discharge all in- 
cumbrances on the property then existing. 

(2) The seller shall be deemed to contract with the buyer 
that the interest which the seller professes to transfer to the 
buyer subsists and that he has power to transfer the same ; 

Provided that, where the sale is made by a person in a 
fiduciary character, he shall be deemed to contract with the 
buyer that the seller has done no act whereby the property is 
incumbered or whereby he is hindered from transferring it. 

The benefit of the contract mentioned in this rule shall be 
annexed to, and shall go with, the interest of the transferee as 
such, and may be enforced by every person in whom that in- 
terest is for the whole or any part thereof from time to time 
vested. 


(3) Where the whole of the purchase-money has been paid 
to the seller, he is also bound to deliver to the buyer all docu- 
ments of title relating to the property which are in the seller’s 
possession or power : 

Provided that, {a) where the seller retains aiiy part of the 
property comprised in such documents, he is entitled to retain 
therii all, and, {b) where the whole of such property is sold to 
different buyers, the buyer of the lot of greatest value is enti- 
tled to such documents. But in case (a) the seller, and in case 
(b) the buyer of the lot of greatest value, is bound, upon every 
reasonable request by the buyer, or by any of the other buyers, 
as the case may be, and at the cost of the person making the 
request, to produce the said documents and furnish such true 
copies thereof or extracts therefrom as he may require ; and in 
the meantime, the seller, or the buyer of the lot of patesc 
value, as the case may be, shall keep the said documents sai , 
uncancelled and undefaced, unless prevented from so domg oy 
fire or other inevitable accident. 

(4) The seller is entitled — 
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(a) to the rents and profits of the property till the 
ownership thereof passes to the buyer ; 

(d) where the ownership of the property has passed to 
/ the buyer before payment of the whole of the pur- 

chase-money, to a charge upon the property in the 
hands of the buyer, any transferee without considera- 
tion or any transferee with notice of the non-payment, 
for the amount of the purchase-money, or any part 
thereof remaining unpaid, and for interest on such 
amount or pzxtfrom the date on which possession 
has been delivered. 

(5) The buyer is bound— 

(a) to disclose to the seller any fact as to the nature or 
extent of the sellers interest in the property of 
which the buyer is aware, but of which he has reason 
to believe that the seller is not aware, and which 
materially increases the value of such interest ; 

(b) to pay or tender, at the time and place of completing 
the sale, the purchase-money to the seller or 
such person as he directs : provided that, where the 
property is sold free from incumbrances, the 
buyer may retain out of the purchase-money the 
amount of any incumbrances on the property exis- 
ting at the date of the sale, and shall pay the 
amount so retained to the persons entitled thereto ; 

(c) where the ownership of the property has passed to 
the buyer, to bear any loss arising from the destruc- 
tion, injury or decrease in value of the property 
• not caused by the seller ; 

(d) where the ownership of the property has passed to 
the buyer, as between himself and the seller, to pay 
all public charges and rent which may become 
payable in respect of the property, the principal 
moneys due on any incumbrances subject to which 
the property is sold, and -the interest thereon 
afterwards accruing due. 

(6) The buyer is entitled — 

(а) where the ownership of the property has passed to 
him, to the benefit of any improvement in, or in- 
crease in value of, the property, and to the rents, 
and profits thereof ; 

(б) unless he has improperly declined to' accept delivery 
of the property, to a charge on the property, as 


53 
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against the seller and all persons claiming 
him, * to the extent of the seUer’s inteSS VfS 
proper y, for the amount of any purchase-monS 
properly paid by the buyer in anticipation of S 
delivery and for interest on such amount • aS 
when he properly declines to accept the deliver 
also for the earnest (if any) and for the costs {if anvi 
awarded to him of a suit to compel specific perfor- 
mance of the contract or to obtain a decree for its 
rescission. 


An omission to make such disclosures as are mentioned 
in this section, paragraph (1), clause (a), and paragraph (5) 
clause (a), is fraudulent. ’ 

Amendment In clause (1) (a) and clause (4) (b) the italicised 
words have been added, and in clause 6 (b) tlie words ‘with notice of 
the payment” have been omitted, by sec, 17 of the Transfer of Property 
Amendment Act, XX of 1929. Tlie reasons have been stated in proper 
places. 


With regard to this expression "notice of payment” it has recently 
been held by the Judicial Committee that possession by tenants under 
a prior transferee from the seller is not notice of their lessor’s title to a 
subsequent transfei'ee and therefore not “notice of payment” within the 
meaning of clause (6) (b) as it stood before the amendment 'of 1929, 
unless the subsequent transfei-ee had in fact learnt lliat the rents were 
paid to the prior Uansferee — M. M. R, M. Chettiar Finn v. S. H, hi, S. 
L. Firm, 46 CW.N. 57 (P.C.), A.I.R. 1941 P.C. 47. 


Scope : — In the absence of a statutory provision prohibiting hansfer, ' 
the rights of parties to the sale of property held by the transferor on 
annual patta from Government are governed by the present Act— Jainiir 
Alt V. Chafina Bfbi A.LR. 1951 Ass. 20, I.L.R. (1950) 2 Ass. 1. 

297. Contract to the contrary : — 'Tire words “in the absence of any 
contract to the contrary” show tliat the operation of this section can be 
excluded by any contract or agreement of covenant between the vendor 
and the purchaser — Webb v. Macpherson, 31 Gal 57 (71, 72) (P.C.). 
Thus, where the vendee stipulates that he will pay the purchase-money 
before the registering officer, he will not be bound to pay the purchase 
money at the time of completing the sale in accordance with clause ^ 
{b) of this section — Vijthinatha v. Bheemachariar, 8 I.C. 804. So also, me 
duty of the vendor to produce his title-deeds for examination as provi - 
ed in clause ,1 (£>) may be superseded by a stipulation between t e 
parties dispensing vvith their production — Re Johnson and- Tnsttn, 

Gh. D. 42. The seller is bound under clause (2) of this sertion S*'® 
to his purchser a title free from reasonable doubt. But the pure m 
may relieve the vendor of tlris obligation by a special contract 
contrary and may choose to take such title as the vendor can giv ' 
siah Begum v. Rustamjah, 13 Mad. 158 (163); 

JBut in. order to enable the parties to evade the operation of this 
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section it is necessary that the ‘contract to the contrar/’ must be indi- 
cated by clear and unambiguous expressions — Mahomed Mi v. Budharam, 
39 M.L.J. 449, 60 I.C. 235 (236) ; Mahamud Mamura v. National Bank, 
A.I.R. 1944 Mad. 512, (1944) 2 264. "Wlien a vendor sells pro- 

perty under stipulations which are against common right and place the 
purchaser in a position less advantageous tlian tliat in which he other- 
\vise would "be, it is incumbent on tlie vendor to express himself with 
reasonable clearness; if he uses expressions reasonably capable of mis- 
construction, if he uses ambiguous words, the purchaser may generally 
construe them in the manner most- advantageous to himself’ — per Knight 
Bruce, V.C. in Seaton v. Mapp, 2 Coll. 556 (562) ; followed in Motbi- 
ahoo V. Vinayak, 12 Bom. 1 (17). Moreover, in order to evade the opera- 
tion of this section, the contract must be contrary to (i.e., inconsistent 
with) its provisions. Tlius, where a conveyance was made in considera- 
tion of a sum of money a portion of which was paid and the balance was 
expressed to be payable wth interest in annual instalments, for which 
the purchaser executed an agreement, it was held that the agreement 
was not inconsistent with the creation of a charge under clause (4) (b), 
and that the vendor was entitled to a charge for the balance of purchase- 
money iiispite of the agreement— v. MacphersOn, 31 Cal. 57 (72, 
73) (P.C.). See also Notes under clause (2), infra. 

The “contract to the contrary” need not be express and may be 
implied from the terms of the sale-deed. But in order to exclude the 
operation of the statutory liability of the vendor imposed by this sec-, 
tion, the contract, covenant or agreement, must so dearly be inconsis- 
tent with the rules of this section as to lead to the inference that St has 
been made to qualify the generality of its provisions. Moreover, the 
contract will be constnied favourably to the purchaser. Thus, where the 
vendors agreed that “if any partner or co-sharer of ours should arise 
and make a claim, and the whole or part of the properfy sold goes out 
of the possession of the vendor, the vendee will be entitled to recover 
the amounts from our persons and property of every kind'’, and the 
vendee was dispossessed by a reversioner of the widow from whom the 
vendor had iDurchased the property, held that the clause in the sale-deed 
was not exhaustive of the contingencies under which the vendee would 
be entitled to recover the sale-price, and the event which happened in 
this case entitled the vendee to a refund of the sale-consideration — Nand 
Ram V, FursJwtam, 1933 A.L.J. 2Q1, 145 I.C. 615, A.I.R. 1933 All. 203 
(205). 

In order that the “contract to the contrary” made by the parties 
should oust an implied contract contained in this section, the two con- 
tracts must relate to the same subject-matter — Balagiirumurthy v. Nagulu 
Chetly, 41 M.L.J. 267, 69 I.C. 473. 

298. Clause (1) (a) — Seller is bound to disclose material defects : 
— The seller is in duty bound to inform the purchaser of any material 
defect in the property of which the seller is, but the piirchaser is not, 
cognizant, and which the purchaser could not have himself discovered. 
In other words, the law makes a distinction between, latent atid patent 
defects. Patent defects are those defects which may be discovered by 
ordinary vigilance on the part of the purdiaser, and such defects need 
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not be iJointed out by the vendor. Thus, the existence of an onen fnnf 
path over the property— (Kerofs v. Earl of Cadogan, 10 C.B. 591 • a T 
burner v. Sewell, [1891] 3 Ch. 405) or die ruinous state of the buildinp 
is an instance of patent defect which tlie purchaser might have fou d 
out by the exercise of ordinary diligence. But a vendor is bound to dh ' 
close all latent defects known to him, even though he may have stinu 
lated to sell the property with faults— Schmider Vr- Heath, %'CmQ 506 
Latent defects are such as the greatest attention would not enable the 
purchaser to discover — Sugdens Vendors and Purchasers, p. 333 , ^ 
buyer is not bound to complete the sale if there are defects in' the pro- 
perty or in the title which are material and also latent, that is, not dis- 
coverable by the exercise of ordinary care, or if the title is not free from 
reasonable doubt. A defect to be material must be of such a nature that 
if the buyer had been aware of it he might not have entered into the 
contract at all. Tlie liabihty of property to be compulsorily acquired 
may fairly be said to amount to a material defect which is not capable 
of being discovered with ordinary care — Lallubhai v. MohanM, A.LR. 
1935 Bom. 16, 59 Bom. 83, 155 I.C. 564. Wliere' the seller knowngly 
made a representation in the sale-deed which was false and received con- 
sideration on the strength thereof, it was a case of fraudulent mis- 
representation. The principle of caveat emptor did not apply in such a 
case, Varkkey v.-Chacko, A.I.R. 1953 Tr.-Coch. 256. Wliere the non-dis- 
closure amounts to fraud the plaintiff’s remedy is a suit for rescission 
of the sale-deed and for return of the price pnder sec. 58, Specific Relief 
Act. He cannot ask for a return of die iirice before the sale is rescinded— 
AUahadino v. Udhoomal, A.I.B. 1942 Sind 81, I.L.R. 1942 Kar. 32. But 
see Varkkey v. Chacko, supra. 

Tlie seller is bound to disclose only material defects, i.e., those 
defects which are of such a nature that it must be reasonably supposed 
that if the buyer had been aware of it he might not have entered into 
the contract — Flight v. Booth, (1834) 1 Bing. N.C. 370, 41 R.R. 599. But 
the seller is not bound to disclose defects of a trifling nature, e.g., the 
rottenness of some boards or joists or broken panes of glass— Darts 
Vendors and Purchasers, 7th Edn. p. 1082. Tlie words “ordinary care 
are however somewhat indefinite. A purchaser who wilfully departs 
from the usual course of business to avoid knowledge of his vendors 
title is riot allowed to get advantage from’ his wilful ignorance of defecte, 
which he would have known if he had transacted the business in me 
ordinary w.ay — Lallubhai v. Mohanlal, A.I.R. 1935 Bom. 16 ,59 Bom. ^ 
155 I.C. 564. Assuming tlie e.vistence of a town planning scheme in me 
area where the land sold is situate and there is a material drfect in t e 
seller’s title on that account, he can discover it witli ordinapr rare. 
Therefore sec. 55 (1) (a) cannot be invoked in such a case—Alm^ 
Gani, A.I.R. 1953 Mad, 628, (1952) 2 M.L.J. '567. 

Acqording to the last para of this 'section, if the seller does not dis 
close to his buyer any material defect in the property of ®j. 

aware and of which the buyer is not aware and which he could no 
cover with ordiriaiy care, tlie omission is said to be fraudulent ; a 
the seller himself had no knowledge of the defect, the ^se 
fall within this section— -(fVt/rsmg Das v. Chutto Lai, 50 Cal. . J 

74 I,C. 996, A.I,R. 1923 Cal. 641. Tlie'duty to disclose is not auemaa 
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by the fact tliat the buyer could have discovered the defect had he in- 
spected the properly — Ratanlal v. Nanabhai, A.I.fi. 1956 Bom. 175. 
Whether the sale is made by auction or by private treaty the purchaser 
is under no obligation to make enquiry as to defects in the vendor’s title, 
but it is the duty of the vendor to disclose all that is necessary for his 
own protection — Sk. Moula Buksh v. Dhammchand Raniivala, 65 C.W.N. 
881. 

Defects in title: — ^Tlie words, 'material defects’ include defects in 
title — Haji v. Dayabhai, 20 Bom. 522. Tlris is now made clear by the 
addition of the words “or in the seller’s title thereto”. The Special Com- 
mittee observes : — i'"Sub-clause (a) of clause (1) of section 55 provides 
that a seller is bound to disclose to the buyer any material defect in the 
property of which the seller is aware. The expression material defect in 
the property’ has been held to include a defect in tlie title of the seller. 
(I.L.R. 20 Bom. 522). We propose to give effect to the decision by. in- 
serting the words ‘or in the seller’s title thereto’ in sub-clause (1).” From 
irractical point of view there is a distincb'on between a defect in the 
property and a defect in title — Ratanlal vr'Nanabhai, A.l.R. 1956 Bom. 
175. Tlie foimer only prejudices a purchaser in the physical enjoyment 
of the property while the latter exposes him to adverse claims. A buyer 
is not entitled to resile from a contract of sale when he enters into it with 
full knowledge of the limitations on his physical enjoyment of the pro- 
perty due to any physical defect in it — Motilal v. Jomnadas, A.l.R. 1936 
Nag. 4, 162 I.C. 944 ; Lallubhai v. Mdhanlal, supra. So, where the ven- 
dee knew the boundaries and extent of the land, he is not entitled to dam- 
ages on the ground of deficiency in area — Kendal v. Dhanakoti, A.I.R. 
1938 Mad. 81, 46 M.L.W. 797. An omission to disclose flaws in the 
title which the purchaser has no apparent means of discovering wull be 
fraudulent under this section, and tlie vendee will be entitled to get a 
refund of the purchase-money — Haji Essa SuUeman v. Dayabhai, 20 
Bom. 522 (529 ) ; Sheo Ram v, Thakur Mahto, 58 I.C. 529 (530) (Pat.) ; 
Mahomed Siddiq v. Li Kan, 4 Bur. L.J. 154, 92 I.C. 766, A.I.R. 1925 
Rang. 372 (373 ) ; Sheo Ram v. Thakur Mahto, 58 I.C. 529 (Pat.). "The 
same rule applies to incumbrance and defects in the title as to defects 
in the estate itself. The vendor is bound to deliver to the purchaser 
the instrument by which the incumbrances were created or on which 
the defects arise, or to acquaint him with the facts if they do not appear in 
the title-deeds. If a seller knows and conceals a fact material to Ae title, 
relief cannot be refused to the purchaser” — Sugden’s Vendors and Purchas- 
ers, (14th Ed.), p. 5 (cited in 20 Bom. 522, 529. Tlie existence of a covenant 
in a sale-deed guaranteeing non-existence of incumbrances and- its subse- 
quent breach necessarily involves the vendor to indemnify the vendee. It 
is not legally necessary that there should be an express condition in the 
sale-deed to indemnify the purchaser in case any defect in his title is 
subsequently discovered — \[mam Din v. Bhag Sing. .A..I.R. 1936 Lah. 746, 
166 I.C. 302. Where there is a prior registered encumbrance non-disclo- 
sure is not fraudulent because the buyer could have known about it by 
enquiries — Ganpat v. Mangilal, A.l.R. 1962 Madh. Pra. 144; but seeSk. 
Moula Buksh v. Dharamchand Ranitoala, 65 C.W.N. 881. Wliere several 
items of property are sold at one price and some of them are subsequently 
found to have been subject to a charge, the vendee is entitled to have the 
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sale rescinded as regards these items only and to get damaee^ 

FoUnaidv, AJ.R. 1945 Mad. 205. (1^ 1 
jaoprty sold by the tmaat to his landlord is subse^uenlly disweS 
to be subject to undisclosed mortgages, the landlord can renounce £ 
character of purchaser and resume die .old relationship of lan,i)nr^ 
and tenant— BisMyesioflr v. Abdul, AJ,R, 1947 Cal. 328. But see Mall 
Mohan v. Jawala Prasad, A.I.R. 1950 E>.P. 278, 52 P.L.R. 201, where it 
has been held that the existence of an incumbrance on the land sold 
is not a material defect— Sub-sec. (1) (a) of tliis section. Wliere the vendor 
concealed the existence of a decree for partition on the house conveyed 
and the purchaser was ejected by a co-parcener of the vendor under 
the decree, held that the non-disclosure amounted to fraudulent con- 
cealment, and the vendor was bound to refund the purchase-money to 
the vendee— Go/cpflf/i/: v. Alagta, 9 Mad. 89 (91). On a sale of a lease 
containing unusual and onerous covenants, it is the duty of the vendor 
before the contract is made, to disclose the e.xistence of the co- 
venants to a purchaser ignorant of them. If he does not give the 
purchaser express notice of tlie covenants, he must show that he 
gave him such an opportunity' of acquainting himself with the terms 
of the lease as he ought reasonably to have done — Moltjneaux v. 
Haivtrey, [1903] 2 K.B. 487; In re Hordwicke and Lipskin’s Contract. 
[1902] 2 Ch. 666. Restrictive covenants in the nature of easements 
imposed on the projperty are material defects which it is the duty of 
the vendor to disclose to tlie vendee. His failure to do so will entitle 
the vendee to refuse to comyDlete the sQ.\e—Z,aUiibhai v, MohanlaJ, supra, 
As to a right of preemption, see Mf. Ishra v. Nawbat, AJ.R. 1933 Lah. 
522 I.C. 120. ' 


Where the vendee is perfectly aware of the defect in title or 
existence of an incumbrance, there is no duty on tlie part of the seller 
to inform tlie buyer of such defect or incumbrance. Tlierefore, where 
the vendee buys with full knowledge that the vendor has not got a good 
title, he cannot be said to have been defrauded by the vendor within 
the last clause of this section — Bamasubbu v. Muthiah, A.I.R. 1925 
Mad. 968 (969), 85 I.C. 999. Similarily, if defect in title is sudi 

that the purchaser could have discovered it if he had taken reasonable 
care to investigate the title, there is no duty cast on the vrador to 
disclose the defect; and the purchaser is not entitled to say that mere 
has been a fraud on the part of the vendor in not 
the defect — Harilal v. Mvlchand, 52 Bom. 883, 30 Bom. L.B. 1149, 
I.C. 27, A,I.R. 1928 Bom. 427 (429). Where a right of way once 
existed in the proiierty agreed to be sold, but before the agreemen 
was entered into, the right had been extinguished by opera ion 
law, namely under the Town Planning Act on the reconstitu on 
plots, the seller had no duty to disclose anything as to tie ng 
^vay — Ratanlal v. Nanabhai, A.I.R. 1956 Bom. 175. 

299. Remedy of purchaser Tire law is now 
where the purchaser discovers defects in the property' before c 
ance, he can rescind the contract or successfully oppose ^ 
specific perfonnance (Reeve v. Berridge, 20 Q.B.D. 523), u 
purchaser discovers material defects after the conveyance, le 
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make out a case of fraud in order to set aside a sale (Braumlie v. 
Campell, 5 App. Cas. 9S7}— Eastern Mortgage and Agency Co. Ltd, 
V. Fazhd Karim, 52 Cal. 914, A.I.R. 1926 Cal. 385 (389), 90 I.C. 851. 
If as a result of agreement between the holder of a money-decree and 
the judgment debtor the property of the latter is put up to sale by 
public auction and a prior registered assignment is not disclosed in 
the notification and conditions of sale the auction purchaser is entitled 
to repudiate tlie agreement and claim refund of the pm-chase money 
deijosited from the actioneer--Sk. Moula Buksh v. Dharamchand, 
Rankcala, 65 C.W.N. 881. If a certain property is allotted to a co- 
sharer on partition together with the debts of the joint family and the 
co-sharer agrees to sell that property receiving a part of the price in 
advance the vendee may ask for the’* refund of the amount paid in 
advance not on the ground that the title is defective but on the 
ground that the sale is liable to be avoided on the ground of fraud 
by the creditors under sec. 53 — Meenakshi Ammal v. A. Miinuswami, 
I.L.R. (1966) IMad. 114. 

In the case of an executed contract where proijerty has been- 
conveyed and the purchase-monejf paid, the purcliaser has • only a 
limited right to claim compensation from his vendor. He may sue 
when there is a breach of covenant of title or warranty or when the 
deed contains an express condition for comijensation for any defect. 
But where his claim is based on misrepresentation, pure and simple, 
such misrepresentation must be fihudulent — (f^armanand v. Mohanlai, 
A.I.R. 1933 Sind 144, 144 I.C. 37. Wliere there is no allegation that the' 
parties had agreed that compensation would be paid for shortage of 
area and the plaintiff’s case is that he was to pay for the actual area 
ascertained then, and if he fails to do so, he can only succeed on proof 
that tlie failure was due to the fraudulent conduct of the defendant — 
Ibid. A mere mis-statement of the area is not to be regarded as any- 
thing more than a false demonstration. If the space to be conveyed is 
precisely defined by. boundaries, the statement of its measurement 
may be treated as surplusage and of no consequence — Leon v. Maung, 
A.I.R. 1933 Rang. 24. 142 I.C. 12. See also Durga Prasad v. Rafendra, 
41 Cal. 493, 40 I.A. 223. 

Under tlie concluding words of this section, an omission to make 
the disclosure under clause (1) (a) is fraudulent. Piima fade, therefore, 
such an ommission may also, be a '‘fraud” as defined by sec. IT (5) of the 
Indian Contract Act, and so render tlie contract voidable at the option 
of the purchaser under sec. 19, or else a purchaser may sue for rescission 
under sec. 35 of the Siiecific Relief Act — Bai Dasibai v. Bai Dhanbai, 49 
Bom. -325, A.I.R. 1925 Bom. 85 (87), 85 I.C. 597— ChampaM v. RPopa, 
AJ.R. 1963 Raj 38. Tlie onus of proving that non-disclosure is fraudulent 
lies on the purchaser — Sacliidanand Patnaick v. G. P. & Co., A.I.R. 1964 
Orissa 269. 

300. Misdescription — If the misdescription is ' not of sufficient 
importance, and does not go to the essence of the contract, the sale wiU 
not be annulled but compensation will be given to the purchaser. “In 
each case the question depends upon the view of the Court as to the 
imjjortance of the misdescription’* — Fawcett v. Holems, (1889) L.R. 42 Ch. 
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p. 160 pius, a parcel of property was sold ‘with a cook-room attached 
to It but no such cook-room %vas jn fact attached to the nronertv A 
purchaser applied for rescission of the sale. Held diat the absence nf If® 
cook-room was not veiy material because there was enoueh wana ® 
^Aich a aaok-room coaid be built, it did not go to 
the contract so as to wanant the Court in saying tliat the sale ought to 
be annulled; an adequate compensation was a sufficient remedv- 
Administrator-General v. Aghore Nath, 29 Cal. 420 (426). Wliere the sd^- 
deed recited that some of the lands sold had been given for cultivation 
to tenants for one year, but on completion of the sale it was found that 
the tenants were permanent tenants of the land, held drat there was an 
error or misdescription as to the, quality of the interest transferred, for 
which tlie purchaser was entitled to claim damages without rescindtog 
the sale—Vistcanath v. Bala, 18 Bom. L.R. 292, 34 l.C. 147 (148). But 
where the misdescription goes to tire essence of the contract and 
materially alters the substance of it, i.e. where the piisdescription, 
although not proceeding from fraud, is so material that it may reaso- 
nably be supposed that but for such misdescription the purchaser 
would , have never entered into the contract at all, in such a case the 
contract will be avoided altogether, and the purchaser is not bound to 
resort to the remedy of compensation — Fli^it v. Booth, 1 Bing N.C. 
440, 41 RR. 599; In re Puckett and SmitHs Contract, [1902] 2 Cli. 258, 
Ramayya v. Komarappa, A.I.R. 1936 Mad. 814, 70 M.L.J. 719, 163 
LG. 704. Where the vendor did not guarantee the area of the property 
as stated in the sale-deed, nor did he make any representation in respect 
thereof as would amount to an assurance, but designedly or undesigned- 
ly left the vendee under an impression that the deficiency in area, if 
any, would not be gi’eat, and the vendee remained content wth it and 
did not take steps to have a measurement made, held that the vendee 
was not entitled to any damages or to a conveyance of more land in 
case the actual area of the plots sold was found to be less than fliat 
given in the sale-deed — Hassonally v. Tribhowan Das,' 25 C.W.N. 385 
(S97) (P.C.), 61 l.C. 361, A.LR. 1921 P.C. 40. 

A misdescription should be distinguished from mere laudatory 
expressions and puffing advertisements, such as where a house of 
mean character is described as a “desirable residence for a family- of 
distinction” or a land imperfectly watered is described as “unOTm- 
monly ricli water-meadow land”; such expressions, though objectiona- 
ble from the pjoint of view of honesty, will not render the contract 
voidable by the pui'chaser, because their exaggerative character is 
obvious from the very nature of the language used. See Darts Vendors 
and Purchasers, 110. If the purchaser is aware that the vendors 
laudatory statements are false, and yet enters into a contract, the rue 
of caveat emptor will apply, as for instance in a case where a coal^m® 
was stated to be “standing on a fine vein of coal” but the pur^diaser 
knew that it had been worked and was almost exhausted-€otoi/ v. 
Qodsden, 34 Bing; 416. 

301. CL (1) (b)— Vendor is bound to produce documents of title : 

Clause (1) (b) imposes upon the vendor the duty of producing his e 

deeds for inspection by the purchaser at his request. "As to . 

and defects in title, a vendor must produce to the purchaser all 
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documents of title, in his possession or power, as are necessary, an must 
inform him of all material defects ‘not apparent tliereon.” — Dart's 
Vendors and Purchasers, p. 195 (dted in 20 Bom, 522, 530). “A prudent 
purchaser will enquire for the title-deeds, demand a satisfactory ex- 
planation if any of them are not fortlicoming. His omission to make such 
an enquiry may fix him with notice of an equitable mortgage by' 
deposit” — ^Dart, p. 520; Whitbread v. Jordan, 1 Y & C. 303. Tims, where 
in reply to inquiries by a purchaser the vendor said that the title was 
unincumbered and the title-deeds were at his bankers’ for safe custody, 
and the question was allowed to drop, the purchaser was held to have 
constmctive notice of an equitable mortgage secured by deposit of the 
title-deeds — Maxfield v. Burton, L.R. 17 Eq. 15. 

Under this clause, tlie vendor is bound to produce his documents of 
title for examination by the buyer only when the latter asks for tliem. 
Note the words ‘at his request’. IVliere the pmchaser never asked for die 
title-deeds, the fact that llie vendor did not produce them would not 
justify the purchaser in repudiating the contract — Mating Po Te v. 
Mating Shtoe, 10 Bur. L.T. 35, 35 I.C. 373 (374). IVliere the agreement for 
sale was entered into on 24th January 1947 and the sale was to be comple- 
ted by 23rd May following, but no request was made by the buyer to 
examine tlie documents of title till 16th May, 1947, it was held tliat the 
buyer must be regarded to have accepted the sellers title before he made 
the request — Batca Sunder Singh v. Hans Raj, A.I.K. 1953 Punj 231. The 
seller is not bound to jiroduce the title deeds at the office of the buyer’s 
lawyer — Ibid. When the title-deeds are in the possession of a co-sharer, the 
otlier co-sharers and their vendees have a right to enforce production of 
the title-deeds for inspection by that co-sharer — Sm. Labantja Ray v. 
Phanindra Molron Mtikherjee, 68 G.W.N. 611, 

The words “possession and poiced' indicate that the vendor is 
bound to produce not only the deeds in his possession, but also those 
which he can produce, and the mere fact that the procuring of 
those documents will cause tlie vendor trouble and expense is no^answer 
to the purchaser’s demand. But his liability is confined to the production 
only of those documents which aflBrmatively evidence the vendor's title, 
and does not e.xtend to those which are merely required to negative 
some possibilities. See Dart, j)- 627. Sub-sec, (1) (b) of tliis section does not 
however enable the vendee to require production of the documents not 
in the possession or power of the vendor or to claim expenses for making 
a search for them in the collector’s or the Registrar’s office and for 
obtaining copies thereof — Rathna Bai v, Mrs. Barrass, A.I.R, 1943 Mad. 
593, (1943) 1 M.L.J. 461. 

If tlie vendor fails to produce documents to show at least a 
marketable title, the purchaser is entitled to refuse to complete the sale, 
and the vendor is bound to return to the purchaser his deposit -witli 
interest at the usual rale — Shrinibasa v. Meherbai, 41 Bom. 300 (311) 
(P.C.) ; Bishan Das v. FazaJ llahv, A.I.R. 1937 Pesh. 8, 167 I.C. 858. 
Wliere an agi'eement for sale provides that the vendor shall forthuath 
deliver the title deeds for inspection the word ‘foiiHuath’ means wth 
all reasonable celerity’ and the vendor is not required to deliver ivitliout 
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any request from the purchaser— //fen d7-a Nath Rou v. u 

A.I,R. 1965 Cal. 45. ^ 

Wliile the vendor is liable to produce his title-deeds for inspection 
by the purchaser or any one on his behalf, he is not bound to deliver 
them to him before the completion of the sale— Sugden's Vendor's and 
Purchasers, p. 29. These must be delivered after payment of dutcIi-kp 
money; see clause (3) of this secHon. 

In India, the seller is not bound to deliver an abstriict of title- his 
only obligatio)! is to produce his documents of title for examination by 
tlie buyer, if the latter so requests— /yofi Prosad v. H. V. Loto & Co 
34 C.W.N. 347 (351), A.I.R. 1930 Cal. 561. It has been held by the 
Bombay High Court that the purchaser must in the frst instance bew 
the cost of obtaining certified copies of all orders and consent decrees 
asked for in his requisition — Shamsuddin v. Dayahhai, 48 Bom. 368. 

Clause (1) (b) however, is not exhaustive, because it does not state 
where the deeds are to be produced, at whose expense, and how far is 
tlieir non-production vital to the contract — 'Goirrs Law -of Transfer, 6th 
Edn. Vol. I. p. 723. 

302. Cl. (1) (c) Vendor is bound to answer material questions 
Under clause (1) (c) the vendor is bound to answer to the best of his 
information all relevant questions put to him by the purchaser in respect 
of the property; and the purchaser’s omission to ask questions wll not 
reLe\'e the \-endor of his liability to disclose material defects in the 
properly — Hey wood v. Mallalien, 25 Ch. D. 357 ; Dart p. 167. 

The questions asked by the purchaser must be relevant x.e,, specific 
and direct, and not too general or vague. Thus, where the purchaser 
made the following requisition: — ^“Is there to the knowledge of the 
vendors or their solicitors any “settlement, deed, fact, omission or any 
incumbrance affecting the propertj^ not disclosed by the abstract”? It 
was held that neither the vendors nor their solicitors were bound to 
answer such a general question — In re Ford and Hill, 10 Ch. D. 363. 
Any information regarding the income or the rental' of Hie proper!}' is 
a relevant question, which it is the duh' of the seller to answer. If he 
gives an answer which is false, he is guilty of a breach of duty and 
misrepresentation. Further, if he volunteers any information about the 
income, he is certainly bound to give true information — Prem Chand v. 
Ram Sahai, 28 N.L.E. 184, A.I.R. 1932 Nag..l48, 140 I.C. 209. The duty of 
tlie seller is not only to answer requisitions but also to point out a 
material defect of which he is aware and of which the- buyer is not 
aware — Raianlal AcharatlalsheP v. Nanabhai Miyabhai, A.I.R. 1956 Bom, 
175, 

, Abstract of title : — ^Where the sale was, under the condition 
required the party to deliver to the purchaser an abstract of the e, 
subject to the further stipulation tliat the purchaser would, 
specified period after the delivery of the abstract, deliver at a p cu< 
place specified therein a statement in witing of his objections an 
quisitions, if any, to or on the title as deduced by such abstrac , an 
ujjon tlie expiration of such last mentioned time (essence of the con 
title was to be cohsidered as approved, subject only to such o 
and requisitions if any; held tliat the time within which the pur 
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was to deliver his statement if tliere were objections and requisitions, was 
to date from the delivery • of a perfect abstract which meant an 
abstract that contained wth sufBcient fulness the effect of every instru- 
ment whicli constituted the vendors title and contained all facts, e.g. 
as the death of the father, where the title has to be shown to have 
devolved upon the son — Nilmoney v. Dhirendra, A.I.R. 1930 Cal. 428, 
57 Cal. 1115, 126 I.C. 705. Tlie stipulation was not to be used to 
thrust upon the purchaser a property to which there was no title at all 
and even if the abstract be perfect, tlie stipulation could not debar the 
purchaser from enquiring into the title or from making an objection to 
it, if such an objection goes to the very root of the title — Ibid, at p. 43)0. 

It is the duty of the vendor to make out his title. Even where a 
\’endor has under the contract an express power of rescission if requisi- 
tions are made, which he is umviUing to comply with,, yet that power 
does not enable him to override reasonable requisitions — R. G. 
Lakshmidas & Co. v. Sir Dorab Tata, A.I.R. 1927 Bom. 195, 51 Bom. 
247, 101 I.C; 229. 

303. Cl. (1) (d) Preparation of conveyance : — Under clause (1) 
(d), it is the duty of llie -purchaser and not of the vendor, to prepare 
the conveyance — Kapadbhan\ Municipality v. Ochavlal, A.I.R. 1928 
Bom. 328 (330), 30 Bom L.R. 920, 113 I.C. 161; Dinkar Rai v. Ayub, 
A.I.R. 1023 Nag. 37 (39). Upon a sale in consideration of a gross sum, 
the irurchaser having accepted the title is bound, subject to any 
special stipulation in the contract, to prepare the conveyance and 
tender it for execution to the vendor — ^Dart, p. 570. Tlie execution of 
the conveyance by the vendor and the payment of the price by the 
purchaser being presumed in law to take place simultaneously, if the 
vendor beforehand signifies his refusal to execute the conveyance, 
the purchaser need not tender the purchase-money or a draft of the 
conveyance — Essaji v. Bhinyi, 4 B.H.C.R. (O.C.) 125. 

It is the duty of the purchaser to tender a conveyance to the vendor 
for execution, and until such tender is made by the purchaser or waived 
by the vendor, the purchaser has no right to obtain the title-deeds — Ma 
Huit V. Motmg Po Fu, 31 C.L.J. 87 (P.C.), 55 I.C. 791 (792), A.I.R. 1919 
P.C. 124. But where the vendor agrees to make the conveyance, the 
vendee is under no duty to tender to the vendor a draft conveyance — 
Probodh Kumar v. Qillanders, Arbuthiiot & Co., A.I.R. 1934 Cal. 699, 
152 I.C. 571. Under this clause, it is the duty of' the vendor to execute 
and deliver a valid conveyance to the purchaser, and if for any reason 
he executes an invalid or ineffective conveyance, he has no answer to a 
suit for specific performance of tlie agreement to sell and for the execu- 
tion of a legal and binding sale-deed — Santhayi v. Mahomed, 11 L.B.R. 
94, 65 I.C. 405, A.I.R. 1921 L.B. 16. 

304. Cl. (1) (e) — “Take care of the property” ; — “The vendor is pro- 
tanto a trustee in possession although he holds the purchaser at arm’s 
lengUi^ and, as a trustee, is bound to do those things wliich he would 
be bound to do if he were a ti'ustee for any other person” — per Lord 
Selbome in Phillips v. Silvester, L.R. 8 Ch. 173 (177). Cf. .section. 15 of 
the Indian Tnists Act (II of 1882). He is bound to protect the property 



428 TRANSFER OF FROPERTV 


t Sec. 5S 

from injury or wrongful occupation by trespassers. If he fails i 
duty in this respect, he will be hable to pay compensation to the „ “ 
chaser— Sashi Bhtisan v, Rai Chand, A.I.R. 1950 Cal. 333 For an a^' 
cation of the principle of this clause in auction sale see Roual B P r 
Society V. Bomash, 31 C/j. D. 390. The obligations begin to arise a 
soon as the purchaser has paid the purchase-moncv. though he has got 
no conveyance ; and even when instead of paying the whole of his pur 
chase-money, he pays a part of it, it would seem to follow as a necessan- 
corollary tliat to the extent to wliich he has paid tlie money, the vendor 
is a trustee for him — per Lord Cranworth in Rose v. Wafeoa, 10 H L:C 
672 (683). And since he is a trustee, he would be liable for damages 
as if on a breach of trust, if he is guilty of waste or oUier misfeasance- 
CJarke v. Ramuz, (1891) 2 Q.B. 456. Tlie po.sition of the vendor in 
this respect has also been held to be analogous to that of a mortgagee 
in possession— Phillips v. Siloester, L.R. 8 Ch, 173, In the case of an 
agreement to sell a tenanted premises the \'endor commits a breach of duty 
under sec. 55 (1) (e) if he relets a part of the premises falling vacant 
without consulting the vendee — Mohd. Hazi Abdulla v. Ghela Manek 
Shah, (1959) 2 W.L.R. 12. 


305. Cl. (1) (f) — Delivery of possession: — ^In eveiy contract of sale, 
unless the contrary appears, the vendor must be deemed to impliedly 
agree to give possession of the property' to the purchaser, in addition 
to executing a conveyance in his favour — Svrendra Ramanujan v. Sico- 
Zingam,. 47 Mad. 150, 45 M.L.J, 431, A.I.R. 1924 Mad. 360, 77 I.C. 542, 
Under clause (1) (f), the obligation is upon the vendor to give the 
vendee possession, and not upon the latter to get possession for him- 
self, especially when any difficulty arises in identifying die particular land 
sold. It is the duty of the vendor to ascertain the subject-matter of sale 
-tarpon Koer v. Kedar Nath, 1 P.L.J. 140, 35 I.C. 539. Where the 
condition in the sale-deed was inter alia drat the vendor would not be 
liable if any defect in title was found subsequently and that if the 
vendee did not get possession, he should himselLtake steps to do so and 
the vendor would help him ; but it was found that at the time of the sale 
the vendor did not have possession and he had lost all right to obtain 
possession, it was held that the above clauses did not exonerate the ven- 
dor from the statutory liability under tliis clause — Barisnl Loan Office v. 
Satish, A.I.R. 1936 Cal. 12, 40 CW.N. 19, 160 I.C. 407. 

In the absence of a conti-act to the contrary, the vendor is- liable to 
give up possession immediately after the execution of the sale-deed-— 
Sri Ram v. Kidari, 6 Lah. 308, 88 I.C. 743, 26 P.L.R. 488i A.I.R. 1925 
Lah. 481. But the vendor is not bound to put the purchaser in pos- 
session before the conveyance is executed — Ko-padvanj Manidirntty v- 
OchhavM, SO Bom. L.R. 920, A.I.R. 1928 Bom. -328 (330), 113 I.C. ibi: 
nor can the purchaser insist on getting possession before the te^ o 
the conveyance have been agreed upon and before actual execunon o 
the conveyance — Ibid. 

Tlie vendor is bound to give such possession of the property as^ts 
nature admits, i.e., such possession as is capable of being takem 
word “possession” is a flexible one, and when the property ^ 

in the occupation of tenants subject to whose tenancy the pu 
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buys, tlie nature of the contract shows that possession means possession 
as Jandlord— iSY/grfeHff Vendors and Purchasers^ p. g ; Venkata Siiraya- 
siibba Rao v. Vasiideva, A.I.R. 1956 Andhra 113 ; Visicanatha Iyer v, 
Muhammad Ktinju, 1964 Ker. L.Jl 12. If tlie property is already mort- 
gaged with possession to a usufructuary mortgagee, the purchaser will 
get such possession as the vendor had, viz„ proprietary possession — 
Mumtaziinnessa v. Bhagirath, 6 I.C. 114., The presence of tenants or 
trespassers in the property does not affect the natiue of the property 
as tlie expression “its nature” in tliis clause mean an incident which is 
inherent in the j)ropertj' — Sashi Bhttsan v. Rai Chand, A.I.R. 1950 
Cal. 333. 

Where the property sold is the coparcenary interest of a Hindu 
member of a joint family, specific possession cannot be given unless tlie 
otlier members of the family are parties to tlie suit — Abdul Aziz v. Aju- 
dhia, 15 C.P.L.R. 156; Reioa Singh v. Hardayal, 3 N.L.R. 160. See 
also secJ. 44. 

See also Note 292 in sec. 54 under heading “Delivery of possession." 

Wliere the parties agree that possession- in a particular way should 
be given, the agreement will be enforced ; and possession given in any 
other way will not satisfy the requirements of law. Thus, if the pur- 
chaser of a house wants actual possession thereof^ a constructive pos- 
session will not avail, and the purchaser is entitled to repudiate the 
contract — Phillips v. Caldcleugh, L.R. 4 Q.B. 159 Hyam v. Gtibbay, 
20 C.W.N. 66. 

The non-payment of purchase-money does not prevent the owner- 
ship) from passing from tlie vendor to the purchaser, and the latter, not- 
withstanding such non-payment, can maintain a suit for possession. For 
cases see Note 231 in sec. 54, under heading “Non-payment of price.” 
In such a case the piurchaser is entitled to an unconditional decree for 
possession and the seller is to bring a suit for recovery of die unpaid 
purchase-money — Ramayya v. Soma Ayyar, A.I.R. 1947 Mad. 92, I.L.R. 
1947 Mad. 397. But see Peary Lai v. Hub Lai, A.I.R. 1945 All. 135, 
IX.R. 1945 All. 183, where it has been held that in such a case fire 
purchaser can be put to terms by the decree, as die provisions of diis 
section do not exclude the application of the principles of equity. If the 
vendor fails to give possession, the purchaser is entitled to rescind the 
contract and to recover the purchase-money if already paid — Vuddondam 
V. Venkatakamesioara, A.I.R. 1951 Mad. 470, (1950) 2 M.L.J. 807. But 
if in the conveyance die vendor expressly stipulates that he would not 
be liable to the purchaser if the latter fails to get possession by reason 
of the act of anybody other than the vendor, held that die purchaser, on 
his failure to get possession of the land, owing to the act of a third 
party, ivould not be entitled to a refund of the purchase-money — Indra 
Narain v. Badan Chandra,. Al I.C. 340 (Cal.). 

Tlie provisions of this clause do not give the vendee a right to 
obtain from the vendor any expenses which he may have incurred sub- 
sequent to the sale in obtaining possession of the property. ^ If he 
decides, on being resisted in obtaining possession, to establish his right 
himself, then that is a matter with which the vendor has nb concern. 
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If he wishes to rely upon the covenant granted to liim by fte 
then he can enforce Iiis rights only by a suit against the vendor for sS 
fic performance or for damages— U Mya v. Chettyar Firm AIT? iqq. 
Rang. 31, 167 I.C. 84. ’ 


Under tins clause the vendor is bound to give possession to 'Up 
buyer or such person as he directs.” Tlierefore a suit for specific ner 
formance of the Contract and for possession to such person caii be 
brouglit by the buyer along with such person — Bhtmn v. Rot 
CJtand, supra. 

Grotcing crops (The right to growing crops passes on the sale 
of land in the absence of anything to the contrary and in case of Court- 
sale the right accmes from the date ’of the delivery of possession of the 
land — Supdt. & Remembrancer of Legal Affairs v. Bhagirath AIR 1934 
Cal. 810, 61 Cal. 991, 88 C.W.N. 854, 59 C.L.J. 482:. 

305A. Cl. ( 1 ) (g) : — 'The seller imposes upon himself the obligation 
mentioned in this clause. The fact that the trustees of the property and 
not the seller were to be the conveying parties does not affect diis obliga- 
fion. Tlie meaning of the word “seller” cannot be limited in tliat way— 
Govindram v. State of Gondal, A.I.R. 1950 P.C. 99, 54 C.W.N. 419, 77 
I.A. 156, 52 Bom. L.R. 450. Tlie terms of the contr.act 'of sale may , 
operate to substitute the date of possession for the date of sale. Mere 
use of the word ‘net’ in the price in the contract may be sufficient to 
exclude the application of this clause — ibid. 

306. Payment of public charges, rents : —An agricultural loan by the 
Government is not a public charge any more than it is a public debt. But 
it may be an incumbrance by statute or conb'act and then it is the duty 
of -the vendor to discharge it — Duntuluri v. Kimjuh/fi, 9 M.L.T. lOS, 8 
I.C. 435. A tax levied by the Municipality under die Local Acts must 
be paid according to tlie terms of those Acts. Tlius, a house-tax levied 
under the Madras District Municipalities Act is a yearly tax, though 
payable in two half-yearly instalments, and the whole year’s tax will be 
levied from the purchaser, though the second half-yearly instalment 
only became due after he purchased the house — Chairman, Municipal 
Council v. Kottamma, 30 Mad. 423. 

Where leashehold jiroperty is sold, the vendor is bound to pay the 
rent which had accnied due, up to the date of sale, not only during the 
tenancy of the vendor but also during the tenancy of person through 
whom he claimed otherwise than by purchase — Bhid Kuer v. 
Rambhanjan, A.I.R. 1924 Pat. 822, 75 I.C. 975. 

307. Discharge of incumbrances : — One of the duties of the -vendor 

is to discharge amongst odier tilings all incumbrances on the property 
existing at tlie date of tlie sale, except where tlia property is sold subjec 
to incumbrances — Munirunnissc v. AJcbar Khati, SO All. 172; Bar Charon 
v. NvrutHassan, A.I.R. 1934 Oudli 492, 152 I.C. 221. Hie word incum- 
brances” is of sufficient amplitude ' to include also a recurring habi 1 y 
like maintenance allowance— Ibid, at p. 493. Wliere die f *+iie 

discharge the incumbi-ance the vendee is entitled to a “ 

purchase price as damages— Gdnpat v. Mondial, A.I.R. 1962 Madh. tr ■ 
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144. The -o^vners of certain immoveable property, which was under a 
mortgage, entered into a contract for the sale of the property but 
subsequently declined to complete -the sale on the ground that tlie 
property had already been mortgaged and that the mortgagees refused 
to release the property. On a suit by the vendee for breach of the^ 
contract of sale, the A'endors were bound to convey tlie property free 
from the incumbrances, and tlie existence of the mortgage was no defence 
to the purchaser’s action — Nahin Chandra v. Krishnobarana, 38 Cal. 458. 

Tliere is no presumption under the clause that encumbered property 
is sold free from encumbrances. Where die buyer is to discharge the 
encumbrances, the case will be governed by an express “contract to the 
contrary” — Parshotam v. Taimur Alt, A.I.R. 1945 All. 39, 1944 A.L.J. 
454. Where the vendor has contracted to sell tlie property free from 
incumbrances, but due to non-payment of interest by the vendor die 
mortgage dues have greatly increased, he cannot take advantage of the 
hardship created by himself — Arim v. Tulsi, A.I.R. 1949 Gal. 510. Wliere 
the properly is agreed to be sold free from incumbrances, the' seller is 
bound to give vacant possession of die property, even if it be in the 
occupation of trespassers, as such an occupation is an “incumbrance” — 
Sashi Bhusan v. Rai Chand, A.I.R. 1950 Cal. 333. 

If expenses for construction of development works under agree- 
ment widi the Improvement Trust are to be incumbrances on the pro- 
perty, the owner thereof is bound to discharge them before he sells die 
land, unless there is an agreement to the contrary'^ with the purchaser — 
S. K. Buitj v. Shriram, A.I.R. 1954 Nag. 65. Tlie purchaser is not bound 
V to pay die municipal taxes paid by the seller for a period prior to the 
date of sale — ibid. 

Where tlje vendor leaves the purchase-money with the purchaser 
for payment to his creditors, the amount so left cannot be said to be 
transferred in irust to the I’endee in the legal sense of the expression, 
but it is a mere direction to pay the amount to the ci'editor on behalf 
of the vendor witiiin a reasonable time; and when the amount is not so 
paid, the vendor is entitled to recover it as a debt as he has a lien on the 
property for the unpaid balance — Gujar Mai v. Paras Ram, A.I.R. 1937 
Lah. 608, 172 I.C. 438 ; Sbeopati v. Jagdeo, A.I.R. 1931 All. 95 ; Gajadhar 
V. Rishab Kumar, A.I.R. 1949 Nag. 319, I.L.R. 1949 Nag. 122. A vendor 
sold his jiroiierty to the vendee for a certain amount out of which a cer- 
-tain sum w£w to be left with the vendee for paying off Zaipesligidar of 
the vendor. The pre-emptor obtained a pre-emption decree in his suit 
against the vendee on condition of his depositing the purchase-money. 
The vendee withdrew the whole amount as he was entitled under 
the pre-emption decree, but had not paid the Zarpeshgi money. The 
• pre-emptor thereupon brought a suit for possession from the Zarpeshgidar 
and in the alternative prayed for a decree against the vendee for the 
Zarpeshgi money in order to pay it off to Zarpeshgidar and obtain pos- 
session from him: Held (i) that the vendee could not be regarded as 
a trustee of the pre-emptor; (if) dial as the vendee had never entered 
into any contract with the pre-emptor to pay the money to the Zarpesh- 
gidar, the vendee was' under no obligation to pay to tlie pre-emptor 
the amount which he had not paid to the Zaipeshgidar and (Hi) diat 
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the pre-emptor after becoming aware of tJie fact tliat dip 7 t.r« i 
had not been paid off could iuid should have obtained a 
m respect of it in the pre-emption suit-SitcZ v. A S 

Pat. 594, 16 Pat. 360, 171 I.C. 720. Where a purchaser^S to l f 
prior mortgage out of the sale consideration left ^vith him wLI^ 
the pajroent by the purchaser is in the capacity of the mortgaS 
agent depends upon circumstances— Taibai v. Wasudeomo a td 
1937 Nag. 372 (375) (F.B..), 172 I.C. 142. ’ 


Where the vendor leaves a part of the purchase money with the 
purchaser, if there is any unexpended balance in the hands of die latter 
as a result of statutory reduction of the debt by scaling down tiiereof 
the vendor is entitled to tlie same— Siibha Row v. Varadaiah a.Ir’ 
1943 Mad. 482, I.L.R. 1943 Mad. 885 ; Pochigolla v. Karotam, A.I,H 
1942 Mad. 525, (1942) 2 M.L.J. 506; Katlash v. JoU A.I.R. 1948 AH. 
307, 1948 A.L.J. -103. But the vendor will not be entitled to demand a 
refund of the balance amount when' tlie vendee had ‘ actually paid 
more than the amount deposited — Radhakrishm v. Subramania, A.I.R. 
1953 Mad, 370, (1952) 2 M.L.J, 198. See also Veerabhadrayya v. 
Subbarayadu, A.I.R. 1942 Mad. 650, (1942) 2 M.L.J. 154. It has been 
held in Punjab that die vendor is not entitled to participate in the 
benefits which tlie vendee might obtain by non-payment — Narain v. 
Bac/ian, A.I.R. 1953 Punj. 110, I.L.R. 1952 Punj. 219. 


Wlien a portion of die purchase money is retained by the vendee 
to pay off incumbrances, the latter acts as .an agent of the vendor, only 
that die agency is not revocable as it is coupled with an interest— 
Subba Row v. Varadaiah, supra. 

Clause (1) (g) clearly means what it says, viz., that there must be 
a provision in the sale-deed that the property is sold subject to incum- 
brances, and if diat provision is not siiecifically set out in the sale-deed, 
dien the vendor will be liable for all prior incumbrances. Tliis clause 
cannot be inteipreted to mean that the vendor is only liable if he 
stated' in the sale-deed diat he sold the property free from incum- 
brances — Jugal Kishore v. Banwari, 51 All. 1053 119 I.C. 1, A.LR. 1929 
All. 791; Alagappa v. Chettyar Firm, A.I.R. 1937 Rang, 287, 14 Rang. 
766, 170 I.C, 484. 


The mere fact that the vendee was aware of die existence of an 
incumbrance does not relieve the vendor of the statutory liability to get 
the incumbrance discharged in the absence of a conb-act to the con- 
trary — Podapati v. ManduvO', A.I.R. 1927 Mad. 193, 98 I.C. 450. -In sue 
a case if the mortgagee institutes a suit on his mortgage impieading. 
both the vendor and the vendee gets a decree and the properfaes a e 
sold, the vendee would be entitled to damages, a suit ? 

not be barred by res judicata-^bardhan v. Afzal, A.I.R. a • 

553, 138 I.C. 495. But where in such a mortgage suit it was touna m 
the vendees were negligent in tlreir defence and did 
pleas available to them and that there was really no cloud on 
of the vendors and the vendees unnecessarily paid an exorhitan 
the mortgagees without even consulting the vendors, the vend , 
not entitled to recover the amount so paid— Seth Lookmanp v. g 


Sflin, A.I,R. 1938 Lah. 743. 
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Even in tliose provinces {e.g., Berar) to which the T. P. Act did not 
apply, a covenant for quiet enjoyment and freedom from incumbran- 
ces should independently of this Act, be held to be implied in a sale, 
in accordance with justice, equity and good conscience. Consequently, 
the vendor was liound to reimljiirse the purchaser for the payment 
made by the latter to discharge the incumbrances created by the 
vendor and Jiot disclosed in the conveyimce — Keshrimal v. Kadhai, 5.5 
I.C. 152 (153) (Nag). 

If the vendor does not discharge the incumbrances, the vendee is 
entitled under clause (5) (b) to retain out of the, purchase-money the 
amount of the incumbrances, and to pay the amount to the persons 
entitled thereto — iNaina-v. Basant, A.13.R. 1934 All 406, (1934) A.L.J. 318 
(F. B.). 

If the vendor professes to sell unencumbered i^roperty, but the 
property is found to be mortgaged, the vendee may, before completing 
the contract of sale, compel the vendor to redeem the mortgage and to 
obtain* a re-conveyance from the mortgagee. See sec. 18 (c) Specific 
Relief Act. If the incumbrance is discovered after pa3nnent of the 
purchase-money, the vendee can redeem the mortgage by paying the 
mortgage-money himself and can file a suit against the vendor for 
recovery of the money (sec. 69 Contract Act) — Manishankar v. Ram 
Krishna, 6 Bom. L.R. 832; Bhagtcati v. Banarsi, 50 All. 371 (P.C.). 32 
C.W.N:. 705 (708), A.I.R. 1928 P.C. 98, 108 I.C. 687; Nathu Khan v. 
Burtonath Singh, 20 A.L.J. 301 (P.C.), 26 C.W.N. 514, 42 M.L.J. 444, 66 
I.C. 107, A.I.R. 1922 P.O. 176 (178). He can also recover damages for 
the period for which he is kept out of possession for no fault of his—' 
Gauri Shankar v. Munnu, A.I.R. 1935 Oudh 142, 153 I.C. 811. Tlie 
benefit of such a contract passes to the transferee of the vendee — flinso 
Ansa V. MohanlaJ, A.I.R. 1938 Nag. 257 

Tlie provision under clause (g) is one which cannot be enforced 
against the vendor, after the completion of the sale, without an e.vpress 
covenant to that effect. Tlius, if at the time of purchase the amount 
due under the mortgage was Rs. 16,000, as disclosed in die preliminary 
decree on the mortgage, but after the sale was complete the decree was 
amended and the mortgagee was held to be entitled to a sum of Rs. 
23,000, which the purchaser had to pay in order to release the mort- 
gage, and he thereupon sued the vendor for tlie difference between 
the sum which he paid to the mortgagee and the sum of Rs. 16,000, 
held that the purchaser’s claim could not be allowed. The amount that 
was. stated in the sale-deed was the actual amount then found due 
under the mortgage-decree, but on a proper construction of the sale- 
deed, the purchaser was bound to discharge the incumbrance entirely 
and not merely to pay the sum mentioned in the sale-deed. Tlie decree 
was amended by an order subsequent to the purchase. If by the amend- 
ment the amount had been reduced, the purchaser would have been 
profited by it. On the same princqjle, he was bound to pay the entire 
amount as increased by the amended decree — Bidhu Bhusan v. Umesh, 
57 Cal. 683, 51 C.L.J. 538 A.I.R. 1930 Cal. 568 (571), 128 I.C. 183 ; 
— Mahalakshmamma v. Chalamatjtja, 1957 Andh. L.T. 475. 


55 
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If the property had been mortgaged to a partnership firm ft. 
vendee would be entitled to require further proof of tlie reS f 
the property than merely a document purporting to be signed 1w 
o£ fte paitaers for the ta »s e whole' h'o would be e.S ^3 
as to who all the individual partners were and as to whetlier thev 
authorised that partner to reconvey die propeit>t_Hfrac/mnd v 
Jayagopal, 49 Bom. 245, A.I.R. 1925 Bom. 69, 89 I.C. 553. 


If the parties substitute a witteu conb-act for the statutory con- 
tract contained in tliis section they cannot throw away the latter and 
rely on the former. Tlius where the plaintiffs purchased certain properh- 
from the defendant under a deed which recited that if any p^on of 
the property was lost as a result of a claim by an incumbrancer, tlie 
vendor would indemnify the vendees to the extent of the loss suffered; 
and subsequently on a decree for sale being obtained by a mortgagee 
of the property tlie plaintiffs had to pay a large sum of money to' avoid 
the sale : held that as no portion of the property had passed out of the 
hands of the plaintiffs-vendees they were not entitled to claim the said 
amount— Ram Chander v. Bhagwati, 22 A.L.J. 576, 79 I.C. 590. 

Where the condition in the sale-deed was merely that the mortgage 
was to be paid off by the vendee and provided that he was responsible 
for future interest and was to pay it off before the property was endan- 
gered, the presumption is that he was to ijay it off immediately, at any 
rate, as soon as it was reasonably possible — Kallu v, Ramdas, A.I.R. 1929 
All. 121, 26 A.I.J. 53, 107 I.C. 679. 


308» Clause (2)— Covenant for title : — ^A covenant to indemnif)’ is 
not the same thing as a covenant for title, and does not run widi die 
land ; consequently, if A sells a property to B, and C e.vecutes an indem- 
nity bond to indemnify B if he' is dis230ssessed of the property, the 
benefit of the covenant of indemnity cannot be taken adATintage of by 
a person who purchases the projjerty from B (or who purchases tlie 
property at Court sale ) — Notesa v. Gopalasami, 51 Mad. 688, A.I.R. 
1928 Mad. 894 (896). It is doubtful even whether a covenant for tide 
mentioned in this clause can jiass to a purchaser at Court sale— Ibid- 
Tlie usual covenant for title on sale are : (i) for right to convey; (ii) for 
quiet enjoyment; (iiij for freedom from encumbrances; and (in) for fi^er 
assurance — Hukum Singh v. Mokumat Rai, A.I.R. 1968 Punj. 110 
Statutory warranty is not affected by an agreement in the sale deed tiia 
in case the vendees possession is lost vendor would return considera- 
tion — Stoiirup V. Fatteh, A.I.R. 1960 All. 367. 


The benefit of the covenant for title can be enforced' by a 
who steps into- tlie shoes of tlie vendee. He assumes all the la u 
and becomes entitled to all the benefits to which the vendee is ^ 
Md. Siddiq V. Md. Nuh, 52 All. 604) A.I.R. 1930 All. 771 (i/4), 1-4 
185; Abdul V. Kisan, A.I.R. 1931 'Nag. 166, 27 N.L.R. 392. 


The covenant implied in this clause runs with the land, an 
chaser from the vendee or a purchaser from a pre-emi^or . is a 
to the benefit of this covenant— Bflpw v. Kashham, ^ ' ggj’ 

119 I.C. 659, A.I.R. 1929 Bom. 361 (363); ‘ third 

1929 A.L.J. 433, A.I.R. 1929 AH. 293 (295), 119 I.C. 243. See the tti 
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XJarR of clause (2), This para lays down that the benefit of the covenant 
of title may be enforced by any person in whom tlie property is in 
whole or in part from time to time vested. So, where the purchasers 
have sold the property purchased by them to another person, they are 
no longer entitled to get a decree for damages against the vendor for 
his failing to convery proper title, because the property 'is no longer 
vested in tliem but in their vendee, and it is their vendee and not they 
themselves who have sustained damages for defect in the vendor’s title 
—Ramayya v. Kotayya, 32 L.W. 138, 1930 M.W.N. 195, A.I.B. 1930 
Mad. 748 (751), 127 I.C. 617. 

This clause applies not only to cases where there has been a com- 
plete sale, but also applies to cases where the transaction has not pro- 
gressed beyond the stage of contract — per Abdur Rahim J. in 
Adikesavan v. Qurunatha, 40 Mad. 338 (350) (Sadasiva Ayyar J. contra ) ; 
Imiad Ali v. Mohini, 27 C.W.N. 1025, A.I.R. 1924 Cal. 148, 80 I.C. 
623j Kathamvtliu v. Subramaniam, 50 M.L.J. 228, 94 I.C. 561, A.I.R. 
1926 Mad. 569 ; Suhayya ChowdUtury v. Veerayya, 1955 Andhra W.R. 502. 
In some other cases the Madras High Court also lays down that a 
covenant of title is not only attached to a contract of sale but is also 
attached to the conveyance — Arunachala v. Ramasami, 38 Mad. 1171 
(1175); Sigamani v. Munibadra, 49 M.L.J. 668, A.LR. 1926 Mad. 255, 
91 I'.C. 514. Tlie words "seller” and “buyer” include persons who have 
agreed to sell and buy — 'Surendra Maneklal v. Bat Narmata, A.I.R. 
1963 Guj. 329. 

The presumfition as to the title of the vendor is absolute, and, in 
the absence of a contract to the contrary, is irrebutable — Md. Siddiq v. 
Md. Nuh, 52 All. 604, 1930 A.L.J. 653, A.I.R. 1930 All. 771 (773), 124 
I.C. 185 ; Sk. Moula Buksh v. Dharamdhand Ranhodla, 65 C.W.N. 881. 
An express covenant of title in a sale-deed is not necessary, since 
under this clause such a covenant is implied in every sale of immovea- 
ble property — Ramayya v. Kotayya, 32 L.W. 138, AJ.R. 1930 Mad. 
748 (750), 127 I'.C. 617. The expression “shall be deemed to contract” 
in this clause imph'es that the covenant mentioned in this clause must 
be deemed to be embodied in every contract of sale, and that the rule 
of caveat emptor is thus rendered obsolete — Basaraddi v. Enajaddi, 25 
Cal. 298 (300) ; Ramchandra v. Divarkanath, 16 Cal. 330 ; Chidambaram 
V. Shivattaswamij, 15 M.L.J. 396; Mehdi Husain v. Jafar Khan, 8 
O.C. 345. 

It is true that express covenants of title overrides all implied 
covenants in that regard, but the implied covenants cannot be got rid 
of except by clear and unambiguous language — Saraswatibai ■ v. 
Madhukar, infra. See also Md, Ismail v. Syed Hussain, A.I.R.. 1952 
Punj. 298. A stipulation by the vendor in the deed of sale that if any 
legal or other defect in his title is found in future he will be liable for 
the same is an express covenant for title and quiet enjoyment, but it 
does not exclude the implied covenant for title, and as such it cannot 
be considered to be a contract to the contrary — iHadiuni Shah v. 
Satyanarain Prasad, A.I.R. 1961 Pat. 11. If in a contract of sale 
there is no express stipulation as to the warranty of title and the 
vendor afterwards expresses his inability to give such a warranty, the 
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Court can pass a decree for speciEc performance, even 
vendor’s refusal was not mala fide— Deep Chandra v 
A.« 1961 AJl 93 (F.B.), Ii.R. 1950 All' 1033, nJ'seS ‘'SS.' 
embodies an absolute warranty of title unless there is an agreeiS 
to the contrary, is applicable botli to a conveyance and to a contort 
for sale— /hid per Agarwak & Wanchoo JJ. Tlie purchaser can claim 
specific performance with compensation if he can bring the case within 
sec. 14, Specific Relief Act. But if the sale deed has been executed 
the purchaser can claim compensation if he establishes fraud— DeSj 
Qramani v. Ramachandram, A.I.R. 1953 Mad. 769. See in this connec- 
tion Gulabchand v. Svryajirao, A.I.R. 1950 Bom. 401, 52 Bom. L.R. 61. 
In a suit for damages for breach of covenant for title and quiet pos- 
session the damages should be ascertained on the date of the suit and 
not on a prior date — Venkatasioami v. Venkayya, A,I.R, 1953 Mad 529 
(1953) 1 M.L.J. 242. ' ’ 


Tlie purchaser’s insistence on the form of warranty to be inserted 
in the sale deed subsequent to the contract of sale does not affect 
the contract already made, nor can it amount to repudiation when it is 
not persisted in — Durga Prasad v. Deep Chand, A.I.R. 1954 S.C. 75 in 
appeal from Deep Chand v. Rnknuddin, supra). 

Wliere a suit is based on an express covenant of title, it is not 
open to the plaintiff to take advantage of sub-sec. (2), even if tliat 
were held to be a rule of equity — Dugar Mat v. Gobind Saroop, A.I.R. 
1950 E.P. 74, 51 P,L.R. 347. 


A covenant for title is implied in a sale of immoveable property, 
and the onus is on the vendor to prove a contract displacing that pre- 
sumption — Sri Ram v. Kidari, 6 Lah. 308, 88 I.C. 743, A.I.R. 1925 Lah. 
481, A transferee from the buyer is entitled to sue for damages on the 
ground of breach of implied covenant of title — Guriiswamij Gomdar 
V. Santhappan, I.L.R. (1965) 1 Mad. 287. 


Under this section there is also a covenant for quiet enjoyment 
which does not include a covenant to deliver possession. So w'here 
possession is not delivered to the purchaser, no question of breach of 
quiet enjoyment arises — Mishwanafh v. Dedkabai, A.I.R. 1948 Nag. ^2, 
I.L.R. 1948 Nag. 50. A covenant for quiet enjoyment involve a right 
to undisturbed possession. It becomes enforceable it tlierp is obstruc- 
tion or dispossession. Tlie seller cannot escape the obligation to coni 
pensate the purchaser when ultimately it is found that the former la 
not title to the whole or part of the property sold — Quiabchan v 
Suryajirao, supra. A covenant of title does not include a coveiwn o 
give possession. In the absence of an express covenant t ere i 
nothing in clause (2) to imply that the vendor shall put 
possession of the property — Muthttsami v. Dharma Raja, 192 ■ • • 

.209, AJ.R. 1926 Mad. 495, 94 I.C. 302. So also, a guarantee of title coesu 
include payment of arrears of rent which passed with tire an . 
remedy of the purchaser, if the tenants fail to pay the aweM's o ’ 
suit against the tenants and not against the seller^- 1- ^ I 

That. 6 But, L,J, 24, A,I,R, 1927 Rang, 134 (13,5), 101 I-C- 
vendor gives guarantee of quiet enjoyment, his estate at e . 

answLble for the bteaeh of the covenant-Msaa. AmmI 


IS 
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Ezhumalai Nattar, 81 Mad. L.W. 272. If the purchaser is. evicted the 
measure of damage is the market value of the land at the time of 
eviction — 'Ibid. The covenant for good title can be enforced against 
the universal legatee of the vendor, but not against a legatee of the 
universal legatee — Polamreddi v. YaratapalU, A.I.R. 1960 Andh. Pra. 29. 

Under this clause, the seller merely gives a warranty that he has 
in fact and in law the estate which he professes to have — a warranty 
which would take effect upon proof of breach: but he does not under- 
take (as in England) to shoio a good title by production of documents 
and verification of facts — Jyoti Prosad v. H. V. Low & Co. 34 C.W.N. 
347 (3511, A.I.R. 1930 Cal. 561. 

Ever)^ conveyance imports a covenant of title under this clause, 
and this is so whether the buyer has or has not notice of the infirmity 
of tlie seller’s title — Mt Chandrawatibai v. Valahdos, A.I.R. 1931 Sind. 
141, 133 I.C. 76. Sara^ioatibai v. Madhukar, A.I.R. 1950 Nag. 229, I.L.R. 
1950 Nag. 467; Sheokumar v. Central Co-operatioe Bank, A.I.R. 1947 
Pat. 477 ; Avadesh v. Zakatil Hussain, A.I.R. 1944 AH. 243, I.L.R. 1944 
All. 612 ; Paparao v. PoUnaedu, A.I.R. 1945 Mad. 205, (1945) 1 M.L.J. 
323; Basappa v. Kodliah, A.I.R. 1959 Mys. 46; Sohan Lai v. Bal Kishan 
A.I.R. 1960 Punj. 275. Wliere a seller professing to be the owner of 
a property transfers it while he is really a lease-holder with limited 
power of transfer, there is a breach of an implied contract — Thomas v. 
Hanuman Prasad, A.I.R. 1929 All. 837 (839), (1929) A.L.J. 1122. Clause 
(2) of sec. 55 applies not only to a completed sale but ‘ also to an 
agreement to sell — Shankerlal v. Jethmal, A.I.R. 1961 Raj. 196. 

Where the covenant against encumbrances is not an independent 
covenant, but is jjart of the covenant for quiet enjoyment; the covenant 
does not mean to guarantee that the estate was’ free from encumbrances. 
The mere existence of an encurnbrance does not give a right to sue 
under this covenant. In an action on a covenant of this description the 
plaintiff must allege the facts constituting the 'distiubance and that 
the disturbance was lawful, with sufficient particularity, to show the 
breach of covenant — per Mukherji, J. in Eastern Mortgage & Agency Co. 
V. Md. Fazlul Karim, A.I.R. 1926- Cal. 385 (390), 52 Cal. 914, 90 I.C. 
851. Some hindrance or prevention of enjoyment must be proved in 
such a case. Mere existence of outstanding encumbrances, unless 
they prevent entry and enjoyment, as in the case of prior unexpired 
lease, will not constitute an immediate breach — per Walmsiey, J. in the 
same case at p. 387. See in this connection Ramamurthi v. 
Kuppuswami, A.I.R. 1950 Mad. 621, (1950) 1 M.L.J. 499. 

A covenant of title will be implied to be imported into a contract 
if the transaction is one of sale as defined in sec. 54. A mere license gran- 
ted td a person to cut and remove trees is not a sale, and no covenant 
for title or quiet enjoyment will be deemed to be attached to such 
a transaction — Mammiktrti v. Ptizhakkal, 29 Mad. 353. 

Marketable tUle: — Tire meaning of a title free from reasonable 
doubt is a marketable title which can at all times be forced upon an 
unwilling purchaser — Lallubhai v. Mohanlal, A.I.R. 1935 Bom. 16, 59 
Bom. 83'. "Every purchaser is” observed Turner, V.C., "entitled to 
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requke a marketable title, by which I understand it to be meant rn 
which so far as its antecedents are concerned, may at aU times and uS 
aU circumstances, be forced upon an unwilling nurchaser” 
Waddi«eham. 10 Hare 1 (0-10). -Wliere the * re*tdT oTfc J: 

depends upon facts which are certainly capable of beinR dism>J 

a Court of Equity will not enforce the contract”— iP. B. & TOp r-n 
Butler, 16 Q.B.D. 778 (787). Unless a marketable title is proved, specific 
performance of the contract of sale cannot be granted— UHegan v 
Talyrkhan, A.I.R. 1938 Bom. 77, 39 Bom. L.R. 1166, 173 I.C. 714, i„ 
1892 certain property was mortgaged to two joint mortgagees. In 1918 
the owner of the property contracted to sell it and in order to prove 
that the mortgage had been discharged, produced a certified copy oi a 
registered release, dated September, 1902, which was executed by one 
only of the mortgagees, but which recited that the other mortgagee 
was dead and that the executant of the release was his sole heir and 
representative and that the mortgage had been redeemed. No fuiiher 
proof of the recital was offered : held by the Privy Council that the 
vendors had failed to deduce a marketable title to the property, recitals 
being evidence only against the parties to the deed or those pl aitning 
through or under them — Shrhiivas v. Meher Bai, 41 Bom. 300 (P.C.), 21 
C.W.N, 558, 39 I.C. 627. The marketable title was the right, title and 
interest of the mortgagee himself and the equity of redemption of the 
mortgagor which the mortgagee was entitled to convey as the mort- 
gagors agent— Abraham v. Abdul, A.LR. 1949 Bom. 154. If a proper 
title by adverse possession can be successfully made out, this would 
fulfil the vendor’s obligation to make out marketable title— 
Shankerlal v. Jethmal, A.I.R. 1961 Raj. 196. 


Unless the vendors liability as imposed by this clause is excluded 
by express covenant, his liability will be deemed to subsist notwith- 
standing the fact that the vendee may have some idea as to the defect 
in the vendors title — Kalka v. Namdar, A.I.R. 1933 All. 389 ; Nawal v. 
Sarju, A.I.H 1932 All. 546, 54 All. 774, 139 I.C. 99. or had knowledge 
of the earlier transactions of the vendor — Seetharamapima v. Ramireddi, 
A.I.R. 1940 Mad. 739 (740), 1940 M.W.N. 14. When a vendor’s title 
depends not upon a question of law, but upon proof of a disputed 
fact, that fact must be proved, before the vendor can he held to have 
made out a good title— ^eetharamamma v. Ramireddi, supra at p. 743, 

Good title is title good against everybody. Marketable title 
reasonable doubt. .Seller’s liability' is limited to the title which he las 
professed to ti'ansfer — Mahomed ZiauV Hague v. Calcutta tjopo 
Pratisthan, A.I.R. 1966 Cal, 605. 


Purchasers remedy : — ^If the purchaser fails to obtain 
owing to the vendor's defect of title, another j L n 

title being in possession of the property, the purchaser is en e 
refund of the purchase-money — Ragava v, Samuchariar, 1 !<• • > , 

M.W.N, 57, 22 I.C. 42. Wliere there is an express 
deed itself that in case of defect of title the vendee wdl e 
sated by the vendoi*, the vendee is entitled on the basis . { 

to maintain a suit for compensation by way of a refund o P* 

the consideration of the sale for not having got possession P 
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the land sold due to want of title of the vendor in it — Naihuni Shah 
V. Satyanarain Prasad, A.I.R. 1961 Pat. • 11. If, however, the pur- 
chaser obtains possession but is subsequently dispossessed owing to the 
vendor's defect of title, tlie remedy of the purchaser is not a 
refund, of the original consideration but damages measured accord- 
ing to the market value of the land at the time of dispossession. 
It would be unjust and inequitable ' to base the amount of damages 
on the original consideration paid at tlie time of purchase, because 
since that lime the situation might have considerably changed — Md. 
SiddHq v. Md. Nuh, 52 All. 604, 28. A.L.I. 653, A.I.R. 1930 All. 771 
(777), 124 I.C. 185. See also Narasingaraytidu v. Ankineedu, 1961 Andh. 
L. T. 421. In a suit for refund of purchase-money where the land is 
still in possession of the purchaser, the fair rule will be to give him 
such compensation as will compensate him for the defective quality of 
his title. This of course, will vary considerably according to the cir- 
cumstances of the ijarticular case — Har Lai v. Mulchand, A. I. R. 1928 
Bom. 427, 52 Bom. 883, 112 I.C. 27; Papu v. Kashiram, A.I.R. 1929 
Bom.S61, 31 Bom. L.R. 658, 119, I.C. 659. A suit for refund of pur- 
chase-money may be regarded as a suit for damages — Enjad v. Mohini, 
A:I.R. 1924 Cal. 148, 27 C.W.N. 1025, 80 I.C. 623. Wliere the vendor 
who was impleaded as a defendant to tlie suit impeaching his title and 

claiming the vendee’s eviction remained exparte and therefore the 

vendee compromised the suit and subsequently filed a suit for 

damages against the vendor for breach of the covenant. Held, that 

the vendor was liable and he could not without imputing bad faith to 
the vendee blame him for compromising the suit — Narayan Kishan v. 
Bhaurao, A.I.R. 1956 Nag. 124. 

When defect in the vendor’s title is discovered aftet the execution 
of tlie conveyance and there has been no fraud, the vendee cannot avoid 
the sale, but his remedy lies merely in a suit for damages — Udho Das 
V. Mehr Baksh, A.I.R. 1933 Lah. 262; Eastern Mortgage & Agency Co. 
V. Md. Fazul Karim, A.I.R. .1926 Cal. 385, 52 Cal. 914, 90 I.C. 51. 

Under this clause there is an implied term in the contract of sale 
as to the liability of the vendor for title and power to transfer, and 
where he has neither, of the two in respect of a portion of the land sold, 
the vendor is liable to jpay damages — Lachmi Narain v. Har Swamp. 
A.I.R. 1939 All.- 170, 1938 AL.J. 1136, 180 I.C. 342, Tlie transferee 
from a purchaser can sue for damages the vendor in breach of a 
deemed covenant of title, notwithstanding the buyer’s knowledge of 
defect in title — Guruswamy Goundar, v. Santhappan, I.L.R. (1965) 1 
Mad. 287. 

Tlie law in India laid down in sec. 73 of the Contract Act as to 
the right of damages for breach of contract to sell immoveable proper!)' 
is different from that of England., Knowledge of the purchaser of the 
defect of title in his vendor does not affect liis right to recover 
damages — Adikesavan v. Gurunatha, 40 Mad. 338 (F.B.). 

In so far as the guardian appointed by the Court can be said to 
have incurred any liability under this clause, he does so in his capacity 
as a guardian — Maida v. Kishan, A.I.R. 1934 All. 645, 151 I.C. 820. 
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When ven^r ^ relieved of his liability :-Vnder tliis clause tKp„ 

IS an implied liability on the vendor to give to the purchase a h. 
free from reasonable doubt. But this liability may be reliev^‘ 
there be a contract to the contrary. See the opening words of H- 
section. Tlius, a stipulation that the purchaser shall not inv«K„ . 

vendor’s tide but shall accept tl.e title as it is 'vuT 
latter of his obligation of giving a covenant for title— G/ioHsin/i I 
Rvstomfah, 13 Mad. 158 (161, 163). But this waiver on tlie part of 
the vendee must be intentional and based upon a full knowledge ol 
the circumstances. If the purchser, enters into possession or pays the 
whole or part of the purchase-money or does other acts which a pur- 
chaser is not bound to do till a good title has been made out, he may 
be deemed to have waived his objection as to title. The question as 
to whether objection as to title lias been waived is one of fact, and it 
may be that under certain circumstances ’ the payment of purchase- 
money may indicate a waiver on his part. But where the purchase- 
money has been paid under an honest error of judgment on the part 
of the vendee’s- solicitors as to the title, such payment does not amount 
to waiver and the vendee is entitled to a refund of the purchase-money 
if the vendor fails to make out a marketable title — Meghji v. Tatjebdlli, 
26 Bom, L.R. 1019, A.LR, 1925 Bom. 64, 90 LC. 189. A covenant 
contained in a sale-deed to the effect that ‘‘if any dispute arises through 
me (vendor) in respect of the land, I shall get it settled" does not 
amount to a ‘contract to the contrary’. This covenant means that the 
vendor ivill see that if the purchaser does not get full ownership, title 
and peaceful possession through the defect in the vendor’s title or 
through the act of the vendor, the latter is bound to remove such 
defect. It does not exclude the covenant of titlfe required by sec. 55 
(2) — Ragava v. Samachariar, 1 L.W. 8, 1914 M.W.N, 57, 22 I.C, 42. 

Wiere a contract of sale provided that "if any dispute arises from 

any one, I (seller) shall settle them at my own expense.” Held that . 
the clause being vague was not sufBcient to constitute a contract to 
the contrary. Held, further that the taking of possession and payment 
of the balance of price did not amoimt to a waiver of the purchasers 
rights to require a good title — Subbayya Chowdary v, Veerayya., 19K 
Andhra W.R. 502. 

The "contract to the contrary” must be a written one, and 
lake the shape of an oral agreement, because it would not be admissible 
in evidence under sec. 92, Evidence Act in contradiction ol the 
written deed of sale — Md. Siddig v- Md. Nuh, 52 All. 604, 1930 A.L-J- 
653, A.I.R. 1930 All. 771 (774), 125 I.C. 185 ; Adikesaoan v. Gtirrnam, 
40 Mad. 338 (351) (F.B.). The existence of a mortgage makes the title 
incomi)lete and- the non-repudiation of liability to discharge t le mor 
gage is not a valid ground for not meeting the demand for ^quiry^ m 
title— Subbfl[/iy« Chowdary v. Veerayya, 1955 Anijhva W.R.^ 502. 

The effect of a covenant for title implied in this clause can be got 
rid of by the vendor indicating by clear and tmambiguou^ 
he does not mean to guarantee that he has got title ^ gg 

and is entitled to convey the same— Mahomed AU v. Bud / . 

M L T -'449 60 I.C. 235 (236). But the vendor cannot get no 
iTaMiiiy under tWr' clause hy reason of the fact that the purchaser tad 



Sec. 55 ] 


IfiANSFER OF PROPERTY 441 


knowledge of the defect of his title. Under this clause there is a statu- 
tory guarantee for good title unless the same is excluded by the con- 
tract of parties, and the question of knowledge of the purchaser does 
not afFect his right to be indemnified under the Indian statute law— 
Subbaroyya v. Rajagopala, 38 Mad. 887 (889) ; , Anmachala v. Ramasami, 
38 Mad. 1171 (1175), 25 I.C. 618, 27 M.LJ. 517 ; Thekkemannengath 
Raman v. Pazhiyot Manakkal, 28 M.L.J. 184, 27 I.C. 989; Basaraddi 
V. Enajaddi, 25 Cal. 298 (301) ; Bapu v. Kashiram, 31 Bom, L.R. 658, 119 
I.C. 659, A.I.R. 1929 Bom. 361 (364); Lakhpal v. Diirga Pvasad, 8 Pat. 
432, 117 I.C. 654, A.I.R. 1929 Pat. 388 (389) ; Adikesavan v. Guru Natha, 
40 Mad. 338 (351) (F.B.) ; Mahomed All v. Budbaraju Venkatapathi, 39 
M.L.J. 449, 60 I.C. 235 (237) ; Nawal Kishore v. Sarju, 54 All. 774, 139 
I^C. 99, A.I.R. 1932 All. 546 (547) ; Ramachandra v. Dwarkanath, 16 
Cal. 330 ; Lachman Das v. Jatoahir Singh, 44 P,L.R. 1922, A.I.R. 1924 
Lah. 476, 70 I.C. 250; Subbayya Chotodhary v. Veerayya, 1955 An. W.R. 
502. ^Vhere the purchaser knew that there were disputes about the 
title, but he was assured that he would be given documents to prove 
that the property was' the vendor’s by ancestral right, held that the ven- 
dee had a claim for damages against the vendor — Parasurama v. Muthu- 
swamy, -50 M.L.J. 100, A.I.R. 1925 Mad. 1209, 91 I.C. 313. Where the 
vendor sold under the condition that “the purchaser shall take such title 
as the vendor possesses, and the vendor shall not be bound to give any 
belter title to the purchaser than he possesses,” and the purchaser believed 
that the vendor had some title, however defective, but it was afterwards 
found that the vendor had no title, nor even possession, held tliat the 
purchaser could not be compelled to take the property — Motivahoo v. 
Vinayak, 12 Bom. 1 (17). ' Unless the purchaser took the conveyance with 
all defects in the vendor’s title, the mere fact that he knew or was 
expected to know all about the property conveyed to him would not dis- 
entitle him to repudiate the contract and get a refund of the piurchase- 
money — Basarad^ v. Enajaddi, 25 Cal. 298 (301)). But a breach of 
covenant for title or quiet possession would not entitle the ’ buyer to 
avoid the sale but would entitle him to damages, and such breach is no 
bar to a suit for recovery of unpaid purcliase-money — Soorayya v. Kateeza 
Beegum, A.I.R. 1957 Andhra Pra. 688. 

Tlie vendor is also relieved of his liability, if the propertj' which 
he proposes .to sell is by its very nature inalienable (e.g., a Karamkuri 
tenure or occupancy holding) and the purchaser is aware of it. In such 
a case no covenant for title can be given by the vendor, and if the 
purchaser is ejected by the superior landlord, tlie vendor will not be 
liable for damages on any implied covenant for title — Sankaran Nair v. 
Ramaswami, 2 L.W. 155, 27 I.C. 889 (890) ; see also Kidla Mai v. Umra, 
61 I.C. 604 (Lah.). Wliere M sells two sur\'ey numbers, one to A and the 
other to B, wrongly inserting the survey number sold to B in the deed 
of A and vice versa, and N after purchasing the right title and interest 
of A with knowledge of the mistake just to harass B brings a suit to 
recover the survey number sold to B but inserted in the deed of A 
and the suit is dismissed, N cannot invoke the warranty of title under 
sec. 55 (2) — Ramalitiga Padayachi v. Natesa Padayachi, A.I.R. 1967 Mad. 
461. 

Covenant of indemnity : — ^Wliere a vendor agreed to indemnify 


56 
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&e vendee for the costs in suits in which the latter .would be . 
to defend his title to the property conveyed, and where a suit 
and the vendee incurred costs therefor in defending his title L If ^ ^ 
perty : held that the vendee was entitled to recover the costc-_V» f 
Rangayya v. Satijanarayam, 39 M.LJ. 316, 60 I.C. 164 
swami Chettiar v. Muthukrishna Aiyar, A.I.R. 1967 S.C. 3.59 ’ ” 


T general indemnifying clause in a sale-deed making the vendor 
liable for any loss which might accrue in connection with the sale can 
properly be held to include the risk of the Vendees title being defeated 
by a pre-emptor—Kaiian Singh v. Fazal Din, 94 I.C. 1055, A.I.R. 1926 
Lah. 455; Klionmon Bibi v. Shah Mali, 111 P.R. 1908,, 4 I.C. 6^. But a 
covenant of indemnitjf under which the vendor undertakes to indemnify 
the vendee against any person who interferes with his possession is a 
covenant to indemnify against lawful title only, and cannot be 
relied upon where the interference is by a person having no title— 
U Mtja V. Chettyar Firm, A.I.R. 1937 Rang. 31 (32), 167 I.G, 84. War- 
ranty cannot be implied under sec. 55 (2) — Tara Singh v. Smt Charan 
Kaur, 70 Punj. L.R. 34. 


The clause in a sale-deed that “if upon the objection of any one any 
damage or loss accrues to the vendee, the vendor wll be liable” amounts to 
a contract of indemnity and is not a mere covenant for title and quiet pos- 
session — Manghdha v. Ganda Mai, A.I.R. 1929 Lah. 388, 102 I.C. 424. 
\Vhen the buyer knows that the sellei has no title and still agrees to 
buy with knowledge of want of title implied warranty cannot be invoked 
— Ramalinga Padavachi v. Nafesa Padayachi, A.I.R. 1967 Mad. 461. But 
see Krishna Chandra v. Aireyaparupu Apparao, 33 Cut. L.T, .155. 


Covenant of title in sale by trustees : — See proviso to clause (2). In 
the case of a sale by a trustee it is also provided in sec. 38 of the 
Indian Trusts Act (11 of 1882), that the trustee selling the trust property 
may insert such stipulations either as to title or evidence of title or 
otherwise in any contract for sale, as he thinks fit. 


309. Clause (3) — ^Delivery of documents of tkle ; —The title-deeds 
of an estate, counterpart leases. and other documents of the like kind 
such as kalndiyais ought to be regarded as accessory to the estate and 
pass with it. Although village account-books cannot properly be called 
title-deeds, these may be claimed by the purchaser as necessary for the 
enjoyment of the property' and accessory to it — Shri Bhavani v. 

11 Bom. 485. Tlie vendor is bound to deliver the documents of ti ® 
relating to the property ; he is not bound to hand over a mortgage-de 
or will which had been executed by a previous owner of the prop^ 
and which are not at all relevant to the present title of the vendor, ee 
Haji Mahamed v. Musaji, 15 Bom. 657 (666). 


As soon as the purchaser has paid the purchase-money, the ven or 
is bound to deliver up the title-deeds. If the purchaser after pajm^ o 
the purchase-money, negligently but without fraud, leaves tiie tiue ee 
in the hands of the vendor any subsequent purchaser from the 
chaser may recover them from the original vendor, and even again 
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person to whom the vendor has fraudulently conveyed the property' — 
Harringlott v. Price, 3 B. & Ad. 170. 

AVliere a mortgagee sells the property mortgaged to him in c.\crcise 
of the power of sale conferred upon him by the mortgage-deed, it is 
clearly a document of title wthin tlie meaning of this clause and the 
vendor is bound to surrender it to the vendee — Mylapore Hindu 
Permanent Fund Ltd, v. Pushpammal, (1939) 2 M.L.J. 434, A.I.R. 
1939 Mad. 774, 1939 M.W.N. 482. 

Wliere there are several purchasers, the purchaser of the lot of the 
greatest value (and not the largest area) is entitled to the custody of 
the deeds [see clause (3) (b); see also Sugden’s Vendors and Purchasers, 
p. 434] even if he is the purchaser of the last lot and the vendor has 
given a covenant to different purchasers to pi'oduce to them the 
title-deeds — Khademo v. Romer, 42 Bom. L.R. 1024, A.I.R. 1941 Bom. 
48. But if there be a condition that the j^urchaser of the largest lot 
shall have the title-deeds, such condition uall be given effect to and 
the purchaser of the lot largest in superficial area sliall get them — 
Griffiths V. Hatchard, 1 K. & J. 17. 

310. Clause (4) (a) — Sellers right to rent before completion of sale : — 
The seller is entitled to all rents and profits of the land be- 
tween the date of the contract of sale and the date of its completion. 
The vendee will, however, be entitled to compensation for breach'* 
of the contract to convey in addition to the execution of the conveyance, 
and such compensation will naturally be the value of the mense profits 
which could have been obtained between the date when the breach of 
contract took place and the date when the conveyance was actually 
executed — Subbarot/ar v. Kottaya, 1916 M.W.N. 284, 34 -I.C. 737. But 
although the vendor is entitled to rents and ]Drolits till the completion of 
the sale, he cannot commit waste by taking crops in an immature state 
or otherwise than by due course of husbandry-^Dart’s Vendors and 
Purchasers, p. 733. After a suit for the specific performance of an agree- 
ment for sale or in the alternative for damages was decreed, the 
purchaser filed a subsequent suit for mesne profits: Held that the 
suit was not maintainable as the jdaintiff was not entitled to rent and 
profits until the conveyance had been executed in his favour, and also 
on the ground that the suit was barred under Or. 2 r. 2, C.P.G. — 
Gogineni Ramakrishnayya v. Vennan Viraraghaviah, (1954) 2 M.L.J. 
(Andhra). 11. 

"After the completion of the sale, the purchaser is entitled to the 
rents and profits; and if the vendor remains in possession after the 
sale, the purchaser is entitled to take an occupation rent from the 
vendor — Metropolitan Railway Co. v. Dsfries, 2 Q.B.D. 387. But no 
occupation rent will be allowed where the vendor has continued to be 
in possession only by reason 6f the purchaser’s failure to take possession 
— Pakin v. Cope, 2 Russ. 170. 

311. Clause (4) (b) — Vendor’s charge for unpaid purchase-money ; 
— ^It has already been stated under sec. 54, that non-payment of price 
does not prevent the ownership of the property from passing to the 
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purchaser, and he can maintain a suit for possession of the nmn i+t 
notwithsanding such uon-paymeent. See Note 281 under sec 54 r 
the vendor has got a charge for the unpaid purchase-money undw 2 
chuse—Velaijutha v. Covindasiuami, 30 Mad. 52-1 ; on anneal id j 
54S (544). If II, e vendor ha, already deBvered posersta of fc o» 
perty to the purchaser before the payment of the price, he is not 
entitled to rescind the contract and to recover possession from the 
purchaser, or to resell the property to a third party. His remedy is 
to sue for the money and he has a charge on the property for that 
amount, under tliis clause— Trimalrao v. Municipal Commissioner 3 
Bom. 172 ; Moidin v. Acaran, 11 Mad. 263 (264). He will be entitled 
to recover interest on the unpaid purchase money if the sale is not 
completed— v. Blumappa, A.I.R. 1966 Mys. 86- 
Rajlingam v. Somanna, A.I.R. 1967 Andh. Pra. 7. 


The charge which tlie vendor obtains under this Act is different 
in its origin and nature from the vendor’s lien given by the Courts of 
Equity in England; and the English cases as to a vendor’s lien for un- 
paid purchase-money, though useful for tlie purposes of illustration, 
are not autlioritative in the interpretation of the law on the subject 
as laid down in sec. 55 — ^ebb v. Mucphersm, 31 Cal. 57 (72) (P.C.). 
“Tlie Transfer of Property Act”, observe their Lordships in this case, 
"gives a statutory charge upon the -estate to an unpaid vendor unless 
it be excluded by contract. Such a charge, therefore, stands in quite a 
different position from the vendor’s lien, You have to find something, 
either express contract or at least' sometliing from which it is a 
necessary implication that such a contract exists, in order to e.\clude 
the charge given by the statute. In their Lordships’ opinion there is no 
ground whatever for saying that that charge is excluded by a mere 
personal contract to defer payment of a portion of the purchase-money, 
or to take the purchase-moilfey by instalments, nor is it, in their 
Lordships’ opinion, excluded by any contract, covenant or agreement 
with respect to the pmrchase-money which is not inconsistent with the 
continuance of the charge.” See also KfishfWwami v. Vijiaraghava, 
(1939) 1 M.L.J-. 344, A.I.R. 1939 Mad. 590 (691), 49 M.L.W. 597; 
Sobhalal v. Sidlielal, I.L.R. 1939 Nag. 636, A.I.R. 1939 Nag. 210, 1939 
N.L.J, 252. The mere execution of a’ promissory note by tlie purchaser 
for the amount due to the vendor does not extinguish the vendors 
lien — C. Sunduraja Fillai v. Sakthi Talkies, A.I.R. 1967 Mad. 12b 
Dhanikachala Fillai v. A. Raghava Reddier, A.I.R. 1962 Mad. 423. 

Wlien there was an agreement to transfer certain clay works to 
another company the consideration for which was partly in c<^ ’> 
partly in promise to. employ the transferor at a certain fate and pa y 
for the allotment of shares to the transferor, and tlie company went in o 
liquidation before the conditions were carried out, sudi trans eror 
could not claim a charge against the assets of the company under ii 
section. His remedy lay oHierwise by action against the 
breach of conti'act — Johnston v. Official Liquidator, A.LR- 
Rang 46. ^ 

As soon as a sale transaction is completed, tlie vendor automatica j 
acquires a charge for the unpaid purchase-price and this charge can 
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enforced against the vendee personally. It is analogous to die unpaid 
vendor’s lien in English law which has been recognised in diis section, 
the principle whereof applies to the Punjab — Mela Ran} v. Ram Das, 
A.I.R. 1942 Lah. 275 (F.B.), 44 P.L.R. 415. This charge is not excluded 
by a mere personal covenant to defer payment of a part of the purchase 
money or to take it by instalments, even though the vendor has directed 
to pay the amount to his' creditors or other nominees. In the latter case 
the vendee is not a trustee for the creditors — ibid. For instances of 
this charge for the unpaid purchase-money see' So7nu v. Singara, A.I.R. 
1945 Mad. 407, (1945) 2 M.L.J. 17; Pt/are Lai v. Mt. Kdlawati, A.I.R. 
1949 All. 340, 1949 A.L.J. 294 ; Poomalai v. Annamalai, A.I.R. 1944 Mad. 
124, (1943) 2 M.L.J. 515 ; Raja Ram v. Chheda, A.I.R. 1949 All. 555, 1949 
A.L.J. 343 ; Jeychand v. Keshavji, A.I.R. 1942 Sau. 72. 

When the ownership passes at once, the money value of the charge 
at the date of the sale-deed must be the amount of the purchase-money 
remaining unpaid at that date, neidier more nor less — Shaixkar v. Gofiram, 
A.I.R. 1942 Bom. 67 (70), 43 Bom. L.R. 1014. But the charge is not 
excluded by the fact that the buyer is to pay the money to a creditor of 
the seller — Ibid. As to the relinquishment of the statutory charge by a 
subsequent agreement, see this case. 

If the vendee gives a mortgage of the property for the unpaid 
purchase-money which is found to be invalid for want of attestation, the 
vendor is entitled to a charge under this clause for the unpaid money 
and interest thereon.. The charge can be enforced by sale of the pro- 
perty under sea. 109, T. P. Act and O. 34, r. 15, C.P.C. — Kocherlokata v. 
Venkata, A.I.R. 1936 P.C. 204, 59 Mad. 910, 63 I.A. 304, 40 C.W.N. 
1130, 163 I.C. 4. See also Sahib. Khan v. Kiishaldas, A.I.R. 1937 Sind 
198, 170 I.C. 791. 

An unpaid vendor has only an equitable right under this clause to 
recover the purchase-money from the property he has sold. He does 
not obtain the status of a secured creditor rmtil his right is declared by 
a decree of Court — Mokshagunam v. Ramakrishm, A.I.R. 1922 Mad. 
335, 42 M.L.J. 426, 70 I.C. 357. "Where a vendee brings a suit for 
possession the vendor’s lien may be enforced in the. same action. No 
separate action is necessary — Syed Noor v. Qirtbiiddin, A.I.R. 1956 
Hyd. 114. 

Where the land is sold to three persons in certain shares, the 
vendor has a lien on the land for the unpaid purchase-money against 
all— {B/iag Mai v. Sheromoni etc. Committee, A.I.R. 1934 Lah. 348, 150 
I.C. 725. 

Where a vendor, in compliance with tlie contract for the sale of 
an estate, executes a conveyance thereof, but the purchase-money is 
wholly or partially unpaid, then notwithstanding that on die face of 
the conveyance it is expressed to .be paid, or that a receipt for it is 
endorsed thereon, the vendor has a lien on the estate for the money 
due to him — Alliance Ba}}k of Simla v. Walsh, 66 P.R. 1883 ; Meghraj v. 
Abdulla, 12 A.L.J. 1034, 25 I.C. 208 ; Umedmal v. Daoii, 2 Bom. 547 ; 
Mukta. Pershad v. Abdul Razak, 33 I.C. 527 (Oudh) ; Trimalrao v. 
Municipal Commissionei^, 3 Bom. 172, 
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In the case of .1 sale to several vendees in certain shares j 
have a lien on the property for the unpaid money amina 
nor co^med mth the proporton paid by the varlL eoCrilf' 
Mai V. Shrxmom, etc., Committee, A.I.R. 1934 Uli. ^ 


The vendors charge is non- possessory and does not confer on liim 
the nght to retain possession by virtue of his charge. He is only entitled 
to retain the title-deeds and to charge interest on the unpaid purchase 
money—Velayutha v. Govindasami, 30 Mad. 524. If the vendor retains 
possession of die property, he is liable for mesne profits—Hari Prasad v 
Harihar, A.I.R. 1923 Pat. 205 (206), 70 I.C. 804. If the vendor continues 
in possession of the property sold, and the vendee takes no steps for a 
long period (e.g., 7 years) to take possession of the property, the vendor 
has a right to retain possession until the purchase-money is paid— Subrah- 
mania v, Poomn, 27 Mad. 28 (30), Where title in the property has pass- 
ed to die vendee notwihstanding the non-payment of part of the pur- 
chase-money and die vendee brings a suit for possession, although it is 
not competent to the Ckiurt to pass a decree for possession conditional 
on the vendee paying the balance of ^e purchase-money, it is open to 
the Court, while decreeing possession to the vendee, to incorporate in 
the decree the statutory charge under die clause in favour of the vendor, 
and it would be open to the vendor to enforce the charge by seeking 
execution of that decree — Shobhalal v. Sidhelal I.L.R. 1939 Nag. 636, 
A.I.R. 1939 Nag. 1939 210, 1939 N.L.J. 252, following— Bcsalinguc v. 
CMnnava, 56 Bom. 556, 34 Bom. L.R. 427, A.I.R, 1932 Bom. 247 j Ro( 
Lingam v. Somanna, (1965) 2 An. W,R, 401. 


Tlie provisions of this Act relating to charge for unpaid purchase- 
money do not apply to leases, consequently no charge can he created 
for the unpaid amount of premium. Tlie only lien which is recognised 
in this Act is a lien in favour of the vendor— Venkatachari/ulu 
V. . Venkatasuhha Raa, 48 Mad. 821, 90 I.C. 725, A.I.R. 19-26 
Mad. 55. Tlie fact that the purchase was made at a sale by auction and 
not by a private treaty does not kill the equitable lien — Shoe Vdlare v. 
Jagannaih, A.I.R. 1932 Oudh 88, 136 I.C. 222. 


Where lost and 'where not : — Tlie vendor’s charge is not lost by a 
mere personal contract to defer the payment of- a portion of e pur 
chase-money or to take the purchase-money by instalments; nor is i 
lost by any contract covenant or agreement with respect to the pur ase 
money which is not inconsistent with the continuance of the c arge— 
Webh V. Macpherson, 31 Cal. 57 (72), (P.C:), The mere taking of a proii^- 
sory note from the purchaser for die purchase-money does n^ ex^ 
guish the Uen—Karuppiah v'. Hari Row, 21 M.L.J. 849, ^ ' . ’ 

Ptdhi Narayanamuithi v. Mariniiithu, 26 Mad. 322; D 
Lakshmanan, 14 M.L.J. 285; Vallyappa v. Narayanan 18 /-J;- 
M.W.N. 826 ; Stoaminatha v. Subbarama, 50 Mad. o48, iJi 
100 I,C. 10, AiH. 1927 Mad. 219 (225); v. Vveta^, 

(1939) 1 M.L.J. 344, A,I,R. 1939 Mad. 590, 49 M.L.W. 597. 

The general rule is that the mere taldng of a bond, bil 
note or cdveuant for the purchase-money tviU. not destroy the hen. 
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question depend not upon the circumstance of taking a security but 
upon the intention which must be gathered from all the surrounding 
facts, the nature of the security and the expressions and the eonduct of 
the vendor. If, for instance, die bond, note or covenant was substituted 
for the consideration money, the lien ceases to exist; if, on the other 
hand, the lien was intended to' be reserved, the taking of an additional 
security would not destroy it — Alliance Bank of Simla v. John Walsh, 
66 P.R. 1883; Dayal Das v. HarkrUJtan, A.T.R. 1930 Lah. 568, 11 Lah. 
587, 125 I.C. 330. Tlie acceptance by die vendor of a bond given by the 
vendee for payment of the balance of the purchase-money by instal- 
ments does not imply an intention on the part of the vendor to relin- 
quish the lien — Bashir Ahmed v." "Nazir Ahmed, 43 All. 544 (546). He 
cannot be deemed to have abandoned the lien by a mere personal con- 
tract to defer payment of a portion of the purchase-money or to take it 
by instalments, or by taking a mere personal security, e.g., a 
promissory note, bill of exchange or bond. Wliether the ven- 
dor has relinquished his lien is in every case a question of 
intention to be gathered from all the circumstances of the case 
and ' the onus rests on the person denying the right to prove 
a clear and manifest intention to relinquish that right — Morton v. 
Woodfall, A.I.R. 1927 Lah. 103 (104), 8 Lah. 257, 99 I.Q 770. Wliere 
the consideration consisted partly of money and partly of shares and for 
that portion of the consideration which was represented by the shares 
the vendor did -not rely on the security of the estate, but on the shares 
of the company, it was held that the arrangement was inconsistent with 
the vendor’s lien in so far as the value of the shares was concerned — Ibid. 
When there is ai separate agreement for payment of part of the purchase- 
money in lieu of actual cash, it is a question of intention of the ijarties 
whedier the agreement is accepted as an additional security or whether 
' it is a substitution of the statutory charge created by sec. 55 (4) for tlie 
unpaid purchase-money — Munayya v, Krishnayya, 47 M.L.J. 737, A.I.R. 
1925 Mad. 215 (217), 84 I.C. 949; Krishnaswami v. Subramania, 35 
M.L.J. 305, 44 I.C. 523. Wliere it was intended that the vendee should 
execute a mortgage-deed and extinguish the lien, but the mortgage-deed 
was not completed by registration and remained a simple bond, the lien 
was not extinguished — Ranganayaki v. ParthasaratJn, 10 L.W. 550, 54 
I.C. 503. Wliere the vendor obtained a promissory note not from the 
vendee but from a third person at the instance of the vendee, and the 
third person did not pay, even then if the third persons note or bond 
was only an additional security to the vendor’s liability and not in subs- 
titution of it, the lien was not lost — Balaguriimoorthi v. Nagulu, 41 
M.L.J. 267, A.I.R. 1921 Mad. 277, 69 I.C. 473. Plaintiff and another sold 
a land jointly to defendants 1 to 4 for Rs. 10,000; of this amount Rs. 
8,650 was paid in cash, and for the balance of Rs. 1,350, the 1st. defen- 
dant alone executed two promissory notes, one in favour of each of the 
vendors for Rs. 675 each with interest. Plaintiff sued on his promissory 
note for Rs. 675 and also claimed a Hei) for the unpaid purchase-money. 
, Held that the fact that the promissory notes were executed in favour of 
each of the vendors by only one of the vendees, that there was a stipula- 
tion' for a fixed rate of interest, and that only one of tlie vendors brou^t 
a suit, ivithout joining tiie co-vendor, showed that the promissory note 
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formed part of the consideration, that there was thereforp « 
purchase-money and that the plaintiff was not entitled lo a d ' 

the land—Krishmswami v. Subramania, M.LJ, 304 44 IC ^ 
agreement by the purchaser to execute a hypothecation bond for 


un- 


paid consideration-money does not extinguish the vendor’s cWp 
Lakshmana v. Saukaramoorthy, 25 M.LJ. 245, 18 I.G. 199 (201) ^ 

Where tlie agreement between a vendor and a purchaser of pronertv 
IS that the latter should pay the purchase-money or part diereof to a 
third person to whom the vendor is indebted, there is no statutory lien 
on the property which the vendor can enforce in default of payment by 
the vendee, but only a personal covenant the breach of which must be 
compensated in damages— AbduUa v. Mammali, 33 Mad, 446’ 

Simsuhramania v. Qnanasmmanda, 21 M.LJ. 359, 10 I.C, 98 (102); Gw 
Dayal v. Karam Singh, 38 All. 254 (260). Tims, where a property which 
is subject to a mortgage is sold and part of the consideration money is 
left with the vendee to pay off the mortgage, the money' so left is not 
purchase-money in the strict sense of the term, and the, vendor has no 
lien in respect of it, if it is not paid — Mukta Pershad v. Abdul Razaq, 33 
I.C. 527 (Oudh). But, this view has not been accepted in some later cases, 
where it is said that a mere direction by the vendor to tlie vendee to pay 
the purchase-money or a portion thereof to the vendor’s creditor does 
not extinguish tlie lien; so that on failure by the vendee to pay off die 
vendor’s creditor, the vendor is entitled to recover the unpaid money by 
sale of the property — Daulatram v. Indrajit, 8 Luck. 185, 141 I.C. 468, 
A.I.R. 1933 Oudh 33 ; Sicasubramania v. Stibramania, 39 Mad. 997, 81 
M.LJ. 530, -37 I.C. 459; Kunchifhapatham v. Palamalai, 32 M.L.J. 347, 89. 
I.C. 405; Meghrai v. Abdulla, 12 A.LJ. 1034 (1038), 25 I.C. 208; Mahade!> 
V. Mahipal, 12 A.LJ, 921, 25 I.C. 939; Harchand v. Rishori, 7 I.C. 639; 
Swaminatha v. Subbarama, 50 Mad. 548, A.I.R, 1927 Mad. 219, 51 M.L.J. 
856; Alwar Chettij v, Jagannatha, 54 M.L.J. 109, A.I.R. 1928 Notes 56; 
Ramanand v. Sheo Das, 43 All. 314 (317), 60 I.C. 933; Daukttam v. 
Indrajit, A.I.R. 1933 Oudh 33, 141 I.C. 468 ; Ram Chander v. Rm 
Chander, A,I.R. 1936 All, 870; Kesho Das v. Jitcan, AJ.R.- 1941 Lab, 
10 — especially where there is nothing to show that the vendors creditor 
has accepted the liability of the purchaser in lieu of that of the vendor— 
Thyagaraja v. Seshappier, 27 M.L.T. 94, 54 I.C. 458. On vendees failme 
to pay the money held by the vendee the vendor is entitled, in addition 
to charge, to claim damages from the ven’dee and his properties and 
actual damages need not be established — Sioaminatha Piuai 
Parameswaram Pillai, A.I.R. 1967 Ker. 195. But where the unpaid 
purchase-money is insufficient to pay tlie mortgage-debt payable ® 
vendor, he is not entitled to recover the unpaid purchase-money — 2 riptf 
v. Nikunja, 44 C.W.N. 383, A.I.R. 1940 Gal. 380, 190 I.C..494. The mere 
fact that the vendor who had asked the vendee to pay the creditors 
the vendor asked the vendee .some time after the sale-deed , was execu 
ed not to pay the amount due to One (if the creditors, does not m 
that the vendor intended to give up or waive the right given y 
statute in the shape of a charge on the property for the unpaid , 
money— Lakshmayya v. Purushathamma, infra. But , uy, 

at the instance of the vendor executes a promissory note tor f ^ 
chase-money or part of it in favour of a third party, there is m P 
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the whole or part of the purchase-money covqred by such note, a “con- 
tract to the contrary” within tlie meaning of tliis section, and the vendor’s 
statutory cliarge on the proiDeity is so far defeated. Tlie position is the 
same, so far as the vendee is concerned, whether the third party is a bena- 
midar ior tire vendor or not, unless it is shown that the vendee was aware 
that the third party was a benamidor, for the vendor, in which case there 
would be no contract to the contrary — Sioaminafha v. Svbbarama, 50 
Mad. 548, 51 M.L.J. 856, A.I.R. 1927 Mad. 219 (22.5). 

The vendee from a mortgagor retained a part of the purchase-money 
for payment to the mortgagee and paid the balance to the mortgagor. 
In the meantime the U. P. Agriculturists’ Relief Act was passed whereby 
the vendee was able to clear off the mortgage debt for less amount than 
what was due : held the mortgagor was entitled to recover the 
balance as nnpaid purchase-money — Rameshioar v. Hari Kissen, 
I.L.R. 1940 All. 340, A.I.R. 1940 All. 351, 1940 A.L.J. 366; see 
also Naina Khattm v. Basant Singh, 56 All. 766 (F.B.), - A.I.R. 1934 
All, 406, 1934 A.L.J. 318 . The major portion of fhe considera- 
tion had been left wuth the vendees who undertook to the vari- 
ous creditors to redeem the lands purchased by them. The vendees 
made default in paying the creditors ; held that an implied obligation was 
cast upon the vendees to indemnify the vendor for the loss sustained by 
the vendees’ default — Kartar Singh v. Sant Singh, A.I.R. 1940 Lah. 321 ; 
sec also Waring v. Ward> 7 Ves. 332; Tilak Ram v. Surat Singh, I.L.R. 
1938 AU. 500 (F.B.), A.I.R. 1938 AU. 297, 1938 A.L.J. 455. In such a case, 
if the vendor does nothing to mitigate tliq damages when he discovered 
that tire, vendee had been in default and does not even warn the vendee of 
the consequences of delay, nor makes a demand from him for payment 
of the amount either to the creditors or to himself, 'he is not entitied to 
recover from the vendee the full amount of the loss sustained by him— ^ 
Kartar Singh v. - Sant Singh, supra (at p. 325). Wliere tire vendor on 
default of the vendee alleges himself to have paid the mortgagee and 
sues the vendee for recovery of tlie amount, it is essential for him to 
prove the alleged payment — Kesho Das v. Jiwan, A.I.R. 1941 Lah, 10. 
In this case the vendor’s hen for the unpaid pm'chase-money was not 
extinguished hy the deposit made by a successful pre-emptor of the pre- 
emption money. Tire vendor had his lien botli against tlie pre-emptor 
/ and his transferee with notices- of the non-payment — tbid. 

Wliere the vendor leaves a part of the price wntH tlie vendee to be 
paid to Iiis illegitimate son after tlie latter attained majority, the vendor 
cannot be said to have a hen for the amount on the propertj^ sold — 
Chandra Kesavalu v. Periimal Chettier, (1939) 1 M.L.J. 820, A.I.R. 1939 
Mad. 722, 1939 M.W.N. 437 ; see also Swaminafha v. Subharama, 50 Mad. 
548, 51 M.L.J. 856, A.I.R. 1927 Mad. 219. 

Interest in immoveable property; — ^Tlie unpaid vendor’s hen under 
this clause is an interest in immoveable propeity — Raghunatha v. 
Rajagopala, A.I.R. 1933 Mad. 181, 142 I.C. 730; Lakshmaytja v. 
Purshottama, A.I.R. 1938 Mad. 457 (458), 47 M.L.W. 527. Tlie debt 
with the security can be transferred— 67ieoJiaiido/i v. Zainal, 42 Cal. 349. 
Despite the provisions of sec. 8, ante, an instrument assigning such right 
where the property is w'ortli more tlian Rs. 100 is compulsorily registrable 
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under sec. 17 of the Registration Adi—Raghvmtha v Raiaeonah . 
see^ako^«yfd Singh v. Indar Singh, A.l.R. ]926 P.C. 94f 53 ^'‘214’ 


Extmgutsiwient In order to e.\tinguish a statutoiy charge unrfpr 
this clause there must be an express contract or somediing from wliich it 
IS a necessary implication that such contract exists and is not excluded 
by a contract, covenant or agreement with respect to the purchase-monev 
which is not inconsistent with the continuance of the charge. Thus, where 
by an agi'eement a part of the purchase-money was left with the purcha- 
ser to be paid to tlie vendor after tire happening of a certain event and 
there was no indication in the agreement that the charge was intended 
to be extinguished ; held that the charge was not extinguished and the 
auction-purchaser of tlie vendors right could enforce it— Aclmta v 
Gunesetti, A.l.R. 1937 Mad, 92, 170 I.C. 649. 


Amendment : — The words "any transferee xvithout consideration or 
any transferee with notice of the non-payment” have been inserted by Act 
XX of 1929. They have made it clear that the lien will be ineffectual as 
against a transferee for value and without notice — see Sheo Diilare v. 
Jagannedh, A.I.R. 1932 Oudh 88, 136 I.C. 222. 

311A. Enforcement of the charge : — ^The vendor’s lien is a personal 
right so that no other person except the vendor himself (e.g., a creditor 
of the vendor) can enforce it— Hari Ram v. Denaput Singh, 9 Cal, 167. 
Thus, a judgment-creditor of the vendor cannot, in execution of his 
decree, bring the property to sale as the property of his judgment-debtor. 
He rnay attach the unpaid purchase-money which is due to his judgment- 
debtor, but he cannot cause the property purchased by a third party to 
be sold for the recovery of his judgment-debt-^ilfori Lai v. Bhagwan 
Das, 31 All. 433, But the vendor can transfer the charge to an assignee. 
The debt itself can certainly be transferred, and tliere is no reason why 
the security for the debt should not also be transferred vidtli it. In such 
a case, the transferee can enforce the charge against the purchaser— 
Sheonandan v. Zainal Abdin, 42 Cal. 849 (855), 19 C.W.N. 899. 


The vendor can enforce the charge against the property in flie 
hands of the vendee within twelve years from the date of the sale-deed, 
under Art, 132 of the Limitation Act — Ahmad v. Raihan, A.l.R. 1934 All. \ 
525, (1934) A.L.j. 682, 148 I.C. 639. If the vendee sues for possession 
and the vendor alleges non-payment of the full purchase-money, rauil 
can pass a decree in favour of the vendee conditional oh payment of t e 
balance of the consideration money — Dhnri Sah v. Krishun Prasad 
A.I.R. 1965 Pat. 29. 


Against whom, enforceable : — ^Tliis section, if read with sec. 40, s ows 
that the vendor's lien is enforceable against the properly not only m le 
hands of the purchaser but also in the hands of the transferees taii ’ 
of the non-payment of rjurchase-money — Ramanand v. Sheo Has, ■ 
314; Meghraf v. ' Abdullah, 25 I.C. 208, 12 A.L.J. 1034; 

United Refiners, 9 Rang. 56, A.I.R. 1931 Rang. 139, 134 I.C. 737 1 ms 
is now expressly provided by the addition of the words any " 
without consideration or any transferee with' notice of the n p 
ment,” The Special Committee remarks ; -4‘Sub-clause [b) ot 
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4 of the same section provides that the vendor’s lien for the purohase- 
money can be enforced against tlie property in die hands of the buyer. 
Tlie provision as it stands is insufficient, as such lien can easily be defeat- 
ed by the buyer by parting witli the property. It is, thei-efore, proposed 
fp provide that it can be enforced against the property in the hands not 
only of the buyer, but also of all other persons claiming under him" if 
they had notice of the sale.” Tlie lien will be enforceable against a 
purchaser, at a Couit-sale who had full notice of all the facts — Sheo 
Dulare v. Jaganmth, 7 Luck. 405, A.I.R. 1932 Oudh 88 (90), 136 I.C. 
222 . 


But the lien cannot be enforced against the purchasers transferees 
for value and uAthout notice of the vendor’s lien — Qurdayal v. Kdram 
Singh, 38 AU..254 (257), 14 A.L.J. 304, 35 I.C. 289 ; Syed Hassan v. Sheo 
Narain, 1 Luck. 7, 3 O.W.N. 25, A.I.R. 1926 Oudli 81, 91' I.C. 917, 
Tehilram v. Kashibai, 33 Bom. 53 (68); Meerasahib Muhammad^ Ktinju 
V. Padmambha Iyer, A.I.R. 1965 Ker. 28. 

311B. Personal remedy ; — ^Apart from die vendor’s lien on the -pro- 
perty for the impaid purchase-money, the vendor has got a personal 
remedy against the vendee. Under sutsec. (5) (b), the buyer is bound to 
pay or tender the purchase-money to the seller, at the time and place 
of completing the sale. Tliis shows that die vendee is held personally 
liable for the purchase-money apart from the liability imposed on the 
property purchased— (Rag/u/7c«Z v. Pitam, 52 All. 901, 1930 A.L.J. 1524, 
A.I.R. 1931 AU. 99 (100), 130 I.C. 198. But, where the vendors had 
bound themselves to accept as purchaser either the fiim or a person no- 
minated by the firm and there was no provision that in the case of a- 
nominee the firm would be liable for die balance of the purchase- 
money, the members of the firm were not personally liable — iRcm 
Raghubir v. United Refineries, A.I.R. 1939 P.C. 143, 37 C.'V7.N. 633, 
142 I.C. 788. 

' 312. Interest on unpaid purchase-money : — ^Tlie vendor has a lien 
not only for the amount of the unpaid purchase^iiioney,. but also for the 
interest thereon; for it is a principle of equity that where one party to 
a contract of sale enters into possession of the propeity before the 
whole price has been paid, he is ordinarily liable to pay interest on the 
unpaid purchase-money from the date when he enters into possession — 
Pandurang v. Mdhadeo, 46 Bom. 195, A.I.R, 1922 Bom. 186, 64 I.C. 492, 
23 Bom. L.R. 1000; Ratanlal v. Municipal Commissioner, 43 fiom. 181 
(200) (P.C.) ; Dinkar Rao v. Ayub, A.I.R. 1923 Nag. 37 (39) ; Tomlinson 
v. Harding, A.I.R. 1930 Lah. 131, 120 I.C. 538 ; International Ry. Co. 
V. Niagara Parks Commission, A.I.R. 1941 P.C. 114 (119) ; ■ Mrs. I. K. 
Sohan Singh v. State Bank of India, A.I.R. 1964 Punj. 123. But this 
clause does not give die vendor an absolute right to get interest irres- 
pective of equities. Such interest cannot be claimed so long as the 
vendor is in possession of the property purchased by him — Duraisicamy 
V. Md. Abbas, A.I.R. 1952 Mad. 678. ’Where mesne profits are awarded, 
the interest can be set off against the mesne profits — Sahib Khan v. 
Kushaldas, A.I.R. 1937 Sind 198, 170 I.C. 791. But if the delay in pay- 
ment of the purchase-mOney is due to the vendors own fault (e.g., 
default in showing a good title) he will not be entitled to take advan- 
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tage of his own wrong, and the Court will deny him interest vun 
V Nag.,, fa Iyer, 6 L.W. 233, 42 1.C, 5o/; 

Pamgantht, 1921 M.W.N. 519, A.LR 1921 Mad. 498^ S/iZ,Li 
V. Mahomedbhai, 25 Bom. L.R. 931, A.LR. 1924 Bom. 187 ( 189 ) 4 
247. But lapse of time occasioned merely by the defect of the ventin’ 
title not known to him at the date of the contract, especially where im 
mediate steps are taken by the vendor to remedy the defect, does not 
exempt the purshaser from paying interest— (Si/h/iodraMfli v. Mahomed 
bhai, (supra), ‘ 


This clause contemplates intesest being payable only if the owner- 
ship of the property has entirely passed to the buyer and the property 
is in the hands and therefore in the enjoyment of tire buyer. Where not 
only is the profit claimable by the vendee proportionate to tire amount 
of the purchase-money he has paid, but the property is also stipulated 
and provided to be only irroportionate to the amount of the purchase- 
money paid by him, the case cannot be regarded as one in which the 
ownership of tire property has absolutely passed to the purchaser in 
respect of the whole extent, and the purchaser is not liable for interest— 
Lodd Govindoss v. Muthia Chetttj^ 48 M.L,J. 721, A.LR. 1925 Mad. 660. 
When the purchase-money is left with the vendee for paying a prior 
mortgage-debt, and he has not paid it, the money is not to be treated 
as a security for the payment of the mortgage-debt, but as a deposit, for 
which the purchaser should pay interest to the vendor— ChoH-ff/inga v. 
Ramanadhan, 24 L.W. 257, A.LR. 1926 Mad. 1031, 97 LC. 586. But if the 
purchase-money is left viritlr the vendee for paying a mortgage-debt on 
the property and it is found that the money left with the vendee is in- 
sufficient to pay off the mortgage, the vendee is entitled to retain the 
money until the vendor provides the rest'of the money necessary for 
paying off the mortgage-debt ; this Tetention of the money by the vendee 
will not be treated as a deposit of die money of the vendor in the vendee’s 
hands, and the vendee' will not be liable to pay interest—iMtfhamniad 
Siddiq v. Muhammad Nasirulla, 21 All. 223 (227) (P.C.). 


Where the parties intended diat the payment of the purchase-monej’ 
and the delivery of possession of the property, should be .carried out 
contemporaneously, interest on the money would not be payable so long 
as the vendor was in possession of the land — Muthii Chetty v. Siiinn, 
Mad. 625. ' . . 


The interest is payable “from the date on which possession has 
been delivered”, Tliese words have been added by die Amendmen 
Act of 1929. “This clause is silent as to die date from which inter^ on 
the unpaid purchase-money should run. It seems fah that it 
from the date when the buyer is put in possession. Report oj 
Select Committee. 


313. Clause (5) (a)— Purcbaser’s duty to disclose facts : -|C3lause (5) 
(fl) casts upon the purchaser the duty of disclosing to the seller any 
of which the buyer is aware but of which he has reason to e lev 
the seller is not aware, ‘and wliich materially increases the 
property. The duly of a buyer is not a duty arising from ^ x F ^ 
contract, but is a statutory obligation imposed on the buyer-Hua g 
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Govinda, A.I.R. 1924 Mad. 544, 84 I.C. 626. Under the last para of 
this section, the omission to make a disclosure under this' clause amounts 
Id fraud, irrespective of intention. And so it has been held in an English 
case ; . If a person comes to me and offers to sell to me a property whidi 
I know to be of five times the value he offers it for, he being ignorant 
df his rights and in the belief that he cannot make out a title which I 
know that he can, and I conceal that knowledge from him, is that not a 
sttpressio vert, which is one of tlie elements wliich constitute a fraud ?" 
— Summers v. Griffiths, 35 Beav. p. 32. Tims, a purchase for an inade- 
quate price from an old and infirm woman ignorant of tire value of the 
property sold was set aside on the ground of fraud — Sadashiv v. Dhaku- 
bai, 5 Bom. 450. 

314. Clause (5) (b) — Payment ' of purchase-money : — ^The buyer is 
bound to tender the purchase-money on completion of the sale — Mahatab 
V. Collector, A.I.R. 1932 All. 454, 142 I.G. 83. A sale is said to be com- 
pleted when the vendor executes the conveyance. Tlie execution of the 
conveyance by the seller and the payment of the purchase-money by the 
buyer are presumed to take place simultaneously. So the purchaser need 
not tender the purcha.'ji3-money if the vendor beforehand signifies his 
refusal to execute the deed — JEssaji v. Bhimji, 4 B.H.C.R. (O.C.) 125. 

The purchaser is bound to pay money in accordance with the direc- 
tion of the vendor. If he directs payment to a paiticular person, the 
purchaser must make payment to such person, and in doing so, he will be 
be entitled to retain the benefit of any remission made by such person 
in favour of the purchaser — Siva . Subramania v. Gnanasammanda, 21 
M.L.J. 359, 10 I.C. 98 (102). See also Indra Sin^h v. Comr. of Income-, 
tax, A.I.R. 1943 Pat. 169, 22 Pat. 55. Such a direction can be revoked 
except under some special circumstances — Mela Ram v. Ram Das, A.I.R. 
1942 Lah. 275 (F.B.), 44 P.L.R. 415. Wliere a direction is given by the 
vendor to the. vendee to jiay the balance of the sale consideration to the 
creditor of the former, the creditor can bring a suit against the, vendee 
for recovery of the amount — Devraje v. Ram Krishnaiyar, A.I.R. 1952 
Mys. 109. The suit is governed by Art. 116, Limitation Act, as the, claim 
arose under a registered instrument — ibid. See in this connection Janaki 
V. Kanaru, A.I.R. 1942 Mad. 583, (1942) 2 M.L.J. 603. But it has been 
held that where A mortgages his proirerty to B, part' of the consideration 
. for the mortgage being B’s promise to A to pay C, the amount which A 
owed to C, C, not being a party to the contract cannot sue for the payment 
— Isicaran Pillai v. Sonnivevaru, 38 Mad. 753 ; Ganesli Das v. Mt. Banto, 
A.I.R. 1935 Lah. 354. See also Jamna Das v. Ram. Autar, (1911) 39 I.A. 7. 

Wliere the purchaser is directed by' the vendor to jiay off, out of the 
purchase-money, certain debts due by the vendor to his creditors, and 
the vendee undertakes to do so, such creditors can institute a suit against 
the vendee and recover the amount due to them although they had no 
notice of, and were not parties to, the agreement between the vendor 
and the vendee in respect of payment of their debts. Tlie purchaser in 
such a case is treated as the trustee of the vendor’s creditors for the 
money reserved in his hands, for their benefit — Divarka Nath v. Priya 
Nath, 22 C.W.N. 279 (281), 36 I.C. 792, folloiving Gregory v. Williams, 
(181’0 3 Mer. 582. It is doubtful whether the purchaser in such a case 
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can be treated as the trustee of the vendor’s creditor. In Tamun^n 

Bam A-rtm- 39 I.A. 7 16 C.WJl, 97, a„ 

by a mortgagee to enforce against purchaser of the morteJel 
property an undertaking that he entered into with his vendor^ f 
redeem the mortgage. The suit was dismissed by, tlie Privy Council a 
the ground that the purchaser entered into no contract tvith the morJ' 
gagee. If, however, the vendee did not undertake to pay the vendor’s 
creator out of the purchase-money left in his hands, the vendor’s 
creditor was not entitled to recover the amount from tlie vendee— B/we 
■wat Narain v. Ganga Prasad, 62 I.C. 617 (619) (Pat.), In another case 
however, the Patna High Court went still further and held that if after exe- 
cuting a mortgage the mortgagor sold the property leaving witli the vendee 
money to redeem the mortgage, and the vendee agreed to do so, still the 
mortgagee could not sue the vendee on the mortgage, as tliere was no 
privity between them— Kamta Prasad v. Nankit Prasad, 78 I.C. 545 (Pat.). 
But there can be no question that where the purchaser undertook to pay 
tlie debt due to the vendors creditor, and this undertaking was not only 
contained in the registered conveyance, but was also communicated to 
the creditor and accepted by him, the creditor was entitled to sue die 
purchaser on the registered instrument — Debnarayan v. Cbunila], 41 Cal. 
137 (147), 17 C.W.N. 1143. In Adbar v. Dojgovinda, 40 C.W.N. 1037 it 
has been laid down by a Dmsion Bench of the Calcutta High Court that 
a stranger to contract reserving a benefit to him cannot sue thereon, 
unless from the terms of the contract it is clear that a tmst for him was 
■ created. 


If the property is sold free from incumbrances, and it is found that 
the vendor had already mortgaged it, the vendee, if he pays off the in- 
cumbrance, is entitled to set off the amount so paid against die balance 
of' the purchase-money remaining unpaid — Munirunnissa v. Akbar Khan, 
30 All. 172 (175) (F.B.). If the purchase-money is insufficient to pay off 
the incumbrance, the purchaser is' not liable to pay at all till the vendor 
proiddes the rest of the money necessary for the purpose — Muhammad 
Siddiq v. Muhammad NasiruUah, 21 All. 223 (226) (P.C.). 'The principle 
of this clause is also applicable to the sale of a decree. Hius, where a 
decree sold was at the time under attachment at die instance of a credit- • 
or of the decree-holder, the purchaser of the decree can retain out of the 
purchase-money a sum sufficient to pay off the claim of the creditor an 
to remove the attachment,, and if the purchaser pays off die creditor, t le 
amount so paid will be set off against the balance of the purcliase-Hionpy 
— >fChetsidas v. Shib J^arayan, 9 C.'SV.N. 178 (189, 190). 

A deposit is not merely a part-payment but is an earnest ako. If 
vendee makes default in completing the contract of sale, the eposi^ 
may be retained by the vendor and no express stipulation is. 
for the purpose — Narendra v. Nripendra, A.I.R. 1948 Cal. 208. u 
Court can in the exercise of its equity jurisdiction, relieve die 
from forfeiture of the earnest money — Cheranji Lai v. Jisuk Ram, • • • 
1953 Or. 105, 17 Cut. L.T. 184. Purchase price paid in advance cann 
be forfeited because' it is not given by way of eamest—Sardaniai . ‘ 
Sakuntala Deci, 63 Punj. L.R. 362. 

Tliis. section does not affect the passing of title^ to the vendee. R 
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merely fixes a starting point of limitation for the recovery of the consi- 
deration money— -Ghanashyam v. Udayanath, A.I.R. 1949 Or. 14, 14 Cut. 
L.T. 40. If money is left with the buyer to pay off an incumbrance and 
the buyer fails to do so, he is liable to return the amount to the seller — 
Soorayya v. Katuza Beegam., A.I.R; 1957 Andhra Pra. 688. A suit to 
recover the amount is to be brought within 12 years, not from the date 
of the sale but from the date when the incumbrance is satisfied by the 
vendor or is otherwise extinguished — iD. Bubbaiah v. G. Suryanarayana, 
A.I.R. 1959 Andh. Pra. 636 (S.B.). 

315. Clause (5) (c) — From completion of sale purchaser must bear loss : 
-r-After tlie sale is complete and the ownership - of the property pas- 
ses to the buyer, the purchaser must suffer any loss of' the property 
caused by destruction. If, however, the property had been insured by the 
vendor against loss by fire, the .purchaser is entitled to the benefit of the 
insurance. See this subject discussed under sec. 49 ante. 

It is implied by this clause that if any deterioration of the property 
takes place before the ownership passes to the purchaser, i.e., between 
the contract of sale and its completion, the vendor is liable for it till the 
completion of the sale. 

315. Clause (5) (d) — ^Payment of public charges and rents : — ^The 
liability of tlie purchaser to pay rents and discharge burdens incidental to 
his ownership commences from tlie very date the oivnership has passed to 
him, irrespective of the fact whether he obtained possession on that date ; 
and this principle is applicable also to Court-sales, though the section as 
sucli does not apply to them. Tlius, where the purchaser at a Court-sale 
had his sale confirmed on the 31st March but did not obtain possession 
till the 11th May following, he was held .to be liable to pay the two 
instalments of rent which fell due subsequently to the confirmation' of 
the sale, namely on 1st April and 1st May, and it was immaterial when 
he recovered actual possession of the land — Ramasami v. Annandurai, 25 
Mad. 454. 

317. Payment of incumbrances ; — It the property is sold subject to 
incumbrances, the purchaser is bound to pay the money due on the in- 
cumbrances to lire incumbrancer. If the incumbrances turn out to be 
invalid, the purchaser is entitled to the benefit of the bargain, and the 
vendor cannot claim it. Tims, in execution of a decree for sale, certain 
villages were sold and the proclamation for sale notified that there were 
two prior mortgages (say, for Rs. 2,000) on the property. The auction- 
purchaser purchased the property subject of course to the incumbrances. 
Subsequently it was found that the two niortgages were invalid. Then 
the mortgagor (judgment-debtor) brought a suit to recover from the pur- 
chaser the amount of Rs. 2,000 being the amount due on 'the two mort- 
gages (the existence or supposed' existence of which had led to a diminu- 
tion of the price) as the vendor’s unpaid purchase-money or as money 
which the jjurcliaser ought in equity to return to the judgment-debtor. 
Held that after tire sale was completed, the vendor had no claim to parti- 
cipate in any benefit which the purchaser might derive from his purr 
chase. ‘Tf the purchaser covenants with the vendor to pay the incum- 
brances, it is still nothing more than a contract of indemnity. 'Tlie pm- 
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chaser takes the property subject to the burden attadied to it. If the 
incunibran 9 es turn out to be invalid, the vendor has notliing to complain 
of. He has got what he bargained for. His idemnity is complete. Hae 
vendor cannot pick up the burden of which the land is relieved and seize 
it as his own property” — Izzatunnessa Begam v. Kunivar Pertab Singh, 
31 All. 583 (589) (P.C.) overruling Inayat Singh v. IzzatHnnessa, 27 All. 
97 (F.B.). But see Ram Lai Sin^i v. Harihar Prasad, A.I.R. 1955 Pat. 
254, where A sold in 1937, certain properties to B who undertook to pay 
to the creditors of A certain specified amounts in discharge of mortgages 
on tire other properties of A, out of the consideration for sale. As the 
Biliar Money Lenders Act, 1938 provided that interest in excess of the 
principal could not be realised there was an excess of purchase-money 
in the hands of B. A sued to recover the excess. Held that B being in 
the position of a trustee was liable to refund the excess. Hie Kerala 
Hi^i Court has, however, held in Kunjikavit Amma v. Jandki Amma, 
A.I.R. 1957 Ker. 98 that where any property is sold subject to an incum- 
brance which is subsequently found to be invalid, the benefit goes 
exclusively to the purchaser. On a conveyance for value of lands 
subject to a mortgage and expressed to be so conveyed there is 
in the absence of express agreement, an undertaking implied by law on 
the part of the jjurchaser to indemnify die vendor against personal liability 
on foot of the mortgage — Janki v. Md. Ismail, A.I.R. 1932 Pat. 273, 139 
I.C. 52.5. 

Interest : — Under this clause, the purchaser is bound to pay future 
interest on incumbrances accruing due after the completion of the sale, 
and not the accumulated interest due before the sale. 

318. Clause (6) (a) — Purchaser’s right to improvements After the 
completion of the sale, the purchaser is entitled to the benefit of any 
improvement in the proiDeitj', in the same way as he is liable under clause 
(5) (c) to suffer the loss caused by destruction — Achuthan v. Parameswara, 
A.I.R. 1951 Tr.-Coch. 195. As regards improvements between tlie date 
of the contract and that of the conveyance, this section does not contain 
any exiDress- provision ; and it seems from a strict construction of the 
section, that the purchaser is not entitled to them : the benefit of such 
improvements goes to the seller. Since it is imjplied by clause (5) (c) that 
Ihe seller is liable for deterioration' of the property between the date of 
contract and that of completion of tlie sale, it is just and equitable that 
he should be eiititled to the benefit of imjjrovements occuriing \vithin the 
same period, and to claim an enhanced price. Such a claim implies of 
course the formation of a new contract, since there is no provision in this 
section for re-adjustment of price owing to increase in value of the 
property between the date of contract and the date of completion of 
the sale. 

319. Clause (6) (b) — Charge for purchase-money paid in advance : 

— This clause is divided into two parts. Under the first part, the pur- 
chaser is entitled to certain rights which he can enforce 'unless he has 
improperly declined to take delivery’, which means that he is to lose 
those rights if the other party can show that he (the purchaser) has 
improperly declined to accept delivery, and the onus lies on such party. 
Under the latter part of the clause, the purchaser gets certain additional 
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rights which he can claim only if he can show that “he has properly 
declined to take delivery,” and tlie burden of showing it will be upon 
himself. The latter part of this clause corresponds to sec. 18 (c) of tire 
Specific Relief Act. 

This clause does not apply to Court sales — Ktinverji v. Umarshi, 
A.I.R. 1932 Kutch 10. 

Tire word “improperly” means owing to a default in the purchaser 
himself in completing the sale. And the circumstances und^ which he 
can “properly” refuse to take delivery are those uirder which he is justified 
in, repudiating the contract, e.g., defect of title. The question whether 
a purchaser by part-payment can obtain a charge on the property dep- 
ends on whether the default in completing the contracts rests with him 
or rritlr the veirdor. It is a question of fact in each particular case as 
to who is in default — Adari Sanyasi v. NookaUimma, 54 Mad. 708, A.I.R. 
1931 Mad. 592 (593), 131 I.C. 487. 

A purchaser cannot be said to be acting improperly if he refuses to 
take only a fraction of the proxjerty by paying full price, in accordance 
with sec. 15, Specific Relief Act. Tliat section has been enacted for 
the benefit of the jjurchaser and cannot oi^erate to his detriment. Tliat 
section gives him an option and if he declines to accept an offer which 
brings him loss, his conduct cannot. be called improper — Sultan Kani v. 
Meera Rowtben, 46 M.L.J. 99, A.I.R. 1929 Mad. 189 (190), 115 I.C. 251. 

Where the vendor is not able to give die vendee a title free from 
reasonable doubt, the latter properly declines to complete the sale. The 
fact that ultimately the Court finds the title elear does not disentitle 
the vendee to claim return of the earnest money — Tulsidas v. Fritbai, 
A.I.R. 1943 Sind 92, I.L.R. 1942 Kar. 543. Tire Court will not force a 
doubtful title on the vendee. Where the purchaser properly declines 
to accejjt delivery of tlie property, he is entitled to get back the earnest 
money and a charge on the property for the same — Mvnnalal v. Zamak- 
lal, A.LR. 19.52 M.B. 145. 

Tliis clause undoubtedly gives tlie buyer a charge over the property 
which he has contracted to buy for the price, pre-paid. There is no 
question of ownershqi involved in die assertion of diat charge, for the 
ownershqi in the jiroperty would still be in the seller until the execution 
of the conveyance under sec. 54, which in effect provides that a contract 
for the sale of immoveable property does not of itself create any inter- 
est in or charge on such property. But at the same time it does not 
destroy effectively the equities of parties to the contract — Hari Bapuji v. 
Bhagu, A.I.R. 1937 Bom. 142, I.L.R. (1937) Bom. 140, 162 I.C. 804. 
^Vllen an owner purxiorts by an oral sale to transfer his property and 
delivers possession to another iierson, the possession of the transferee 
must be deemed to be adverse to the owner and a suit for recovery of 
ipossession must be filed within 12 years of the delivery of possession — 
Dagadu Dhondu Patil v. Trakadu Motiram Patil, A.I.R. 1957 Bom. 79. 

I From the moment the purcliaser pays a part of the purchase-money, 
he has a lien on the property to tiiat extent, and he can recover the 
purchase-money if the sale goes off otherwise than through a default 
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on liis part — Whitebread & Co, v. Watt, (1902) 1 Ch, 835 (C.A.) ; Bal- 
bhadra v. Sheomanga], A.I.R. 1931 Mad. 592, 54 Mad. 708, 131 I.C. 487; 
Abdul Hamid v. Mahomed Ali, A.I.R. 1952 Bom. 67, 53 Bom. L.R. 817 • 
Saraswatibai v. Kishenchand, sui^ra. “Tliere can be no doubt, tliat when 
a purchaser has paid his iDurchase-money tJiough lie has got no convey- 
ance, the vendor becomes a tiustee for him of the legal estate. When 
instead of paying the whole money he pays a part of it, it would seem 
to follow as a‘ necessary coroUaiy that to the extent to which he has paid 
tlie purchase-money, to that extent the vendor is a trustee for him ; in 
other words, that he acquires a lien exactly in the same way as if upon 
the payment of a part of the purchase-money the vendor has executed 
a mortgage to him of the estate to that exirent” — per Lord Cranworth 
in Rose v. Watson, 10 H.L.C. 672 (683) ; Kesar v. Minma, 13 N.L.R. 19, 
39 I.C. 50 (51). Thus, if the vendor refuses to grant a proper convey- 
ance, the purchaser is not bound to tender a draft conveyance to the 
vendor for execution nor to tender any purchase-money, and is entitled 
to recover the money already paid — \Essaji v. Bbimji. 4 B.H.C.R. (O.C.) 
125. If the vendor received the purchase-money but executed a convey- 
ance which he failed to register within the period of registration, where- 
upon it became invalid, held that the vendee was entitled to a charge 
under this clause, though he could not claim possession of the property — 
Lalchand v. Lakshman, 28 Bom. 466. 

In cases of oral sales, which are invalid, the vendee has a charge on 
the property for the advance and tliis charge is not affected by the fact 
that he is in possession of the property — Jibhaoo Had Singh v. Ajab 
Singh, A.I.R. 1953 Bom. 145, 54 Bom. L.R. 971. 

Tire charge mentioned iu this clause is created on the property 
agreed to be sold from the very moment the purchase-money or a part 
thereof has been paid, and not after a suit for specific performance insti- 
tuted in pursuance of the agreement to sell has failed — Kesar v. ikunna, 
(supra). See in this connection Mahalakshmi v. Venkaiareddi, A.I.R. 
1944 Mad. 556, (1944) 2 M.L.J. 103. But see Motiram v. Ramchandra, 
1958 Nag. L.J. (Notes) 99 where it has been held that if in a suit for 
the specific performance of a contract to sell tlie Court decrees only 
refund of the purchase-money there is no statutory charge on the pro- 
perty agreed to be sold. Tlie lien is not created by any ‘ agreement be- 
tween tlie parties, but arises by operation of law, on jiayment of the 
purchase-money, independently of the sale-deed ; see Williams on Ven- 
dor and Purchaser, 4tli Ed., p. 1006 and Mt. Shankri v. Milkha Singh, 
A.I.R. 1941 Lah,. 407 (F.B.) at p. 412. See also Ahmed Baksh v. Karatn 
Singh, A.I.R. 1943 Sind 236, I.L.R. 1943 Kar. 392. This lien can only 
be lost by reason of the purdiasers failure to cany out his part of the 
contract — Balvanta v. Bira, 23 Bom. 56 (63). It can only be excluded by 
a contract to the contrary — Matta Sura v. Mana Rama, A.I.R. 1937 Mad. 
714 (716), (1937)' 2 M.L.J. .922. It is not, however, right to place a person 
holding a statutory cliarge under tliis clause on the same footing as a 
“transferee” contemplated by sec. 134 — iVijiaraghavahi v. Arunachalam, 
A.I.R. 1939 Mad. 165, 48 M.L.W. 766. 

The mere circumstance that a purchaser may not be entitled to spe- 
cific performance is by no means conclusive against liis right to a return 
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of his deposit. The question for determination is whether having regard 
to the terms of the contract and the circumstances of the case the pur- 
chaser is justified in refusing to accept such title as the vendor actually 
gives. If he is justified in refusing to accept such, title, he is entitled to 
a refund of the deposit, which the vendor has no right to retain — Ibra- 
himhai v. Fletchers, 21 Bom. 827 (853)' (F.B.) ; Balvanta v. Bira, 23 Bom. 
56 (61) ; Karsandas v. Gopaldas; 25 Bom. L.R. 1144, 85 I.C. 491, AJ.R. 
1924 Bom. 282 (288) ; Howe v. Smith, (1884) 27 Ch, D. 89. If the con- 
tract for sale becomes void by fnastration, the vendor is entitled to get 
back the earnest money and not compensation — Habib Ali v. Raftk- 
uddin', A.I.R. 1968 Assam 26. 

Where the guardian of a minor in order to remove pressure on tlie 
minor’s estate agrees to sell a portion of his properly and receives earn- 
est money, this is binding on die minor and if the guardian declines to 
fulfil the agreement, the purchaser is entitled to a charge on die pro- 
perty affected by the contract of sale to the e.\teiit of the minor’s interest 
therein — Tiikaram v. Shree Krishna, A.I.R. 1939 Nag. 209, 1939 N.L.J. 
260, 183 I.C. 456. 

The Act does not provide expressly for the return of a portion of 
the purchase-money when the buyer fails .to complete payment and the 
sale therefore falls through ; but die provisions of the Contract Act 
apply generally to contract of sale of immoveable property. Tlius where 
the buyer refuses to complete the contract of sale and the seller puts 
an end to the contract under sec. 39, Contract Act, the buyer loses his 
charge under this clause, but the seller has no right to retain any instal- 
ments 0 ^ price that have been paid, unless they have been paid as 
deposit or earnest. In such a case the buyer can sue for return of liis 
p.art payment, but he has no right to interest on his jpart payment. Where 
the contract does not provide a penalty, the seller has a riglit to make 
a counter-claim for damages which right is something quite independ- 
ent of the amount of any part payment made — Madhaodas v. Jan Maho- 
med, I.L.R. 1941 Kar. 495, A.I.R. 1942 Sind 37. An improper refusal 
by the buyer to accept delivery disentitles liim to a charge on the pro- 
perty — Rambadan v. Prasanfh Choubey, A.I.R. 1965 Pat. 404. 

Deposit and earnest money : — TTlie deposit or earnest money has two 
characteristics : (1) it is an earnest or security and (2) it is also a part- 
payment of the price. In the absence of a contract to the contrary, 
express or implied, the earnest money is liable to be forfeited when the 
contract is not carried out owing to the vendee’s default — Naresh v. 
Ram Chandra, A.I.R. 1952 Cal. 93. - Where the contract could be speci- 
fically performed under sec. 13, Specific Relief Act, the vendee is not 
entitled to get a refund of the earnest money — Ruidu Ram v. Bhtiri Lai, 
A.I.R. 1952 Punj. 380. 

Tlie deposit paid iqjon a contract between the vendor and purchaser 
is in the nature of an earnest or guarantee for the fulfilment of die con- 
tract as well as a part payment of die purchase-money — Hall v. Burnell, 
(1911) 2 Ch. 511. Earnest money is part of the purchase-price when 
the transaction goes forward ; it is forfeited when the transaction falls 
through by reason of the fault or failure of the vendee — Chiranjif v. Har 
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Swarup, A.I.R. 1926 P.C. 1, 24 A.L.J. 248, 94 I.C. 782 ; Krishna Chan- 
dra V. Khan Mamud, A.I.R. 1936 Cal. 804, 161 I.C. 166. A vendor 
obtaining rescission owing to default in completion by the purchaser is 
entitled to the deposit in' the absence of any express stipulation to the 
contrary — Hall v. Burnell, supra. But where the seller has no personal 
interest in the property there is no statutory charge on the earnest money 
under this clause — Shailendra v. Hade Haza, 59 Cal. 586 ; Panchanan 
V. Nirode, A.I.R. 1962 Cal. 12. Though there may be nothing specific 
about the forfeiture, the mere fact that a deposit \vas demanded carries 
with it the implication that it should be forfeited if the contract was 
broken, unless the purchaser iDrovcs an agreement to the contrary — 
Gopalaratna. v. Rajaratna, A.I.R. 1938 Mad. 246, 173 I.C. 955. It must 
however be a deposit proper. There may be cases where the Courts 
may find that the amount of the deposit or jjart payment in advance is 
so great in comparison with the amount payable under the contract, that 
the parties cannot have intended it as a mere security for performance, 
but rather as a punishment for non-performance of the contract and in 
those cases the Court may doubtless refuse to allow' the retention of the 
w'hole of the deposit — Venkoba v. Sanjivappa, A.I.R. 1937 Mad. 681, 173 
I.C. 233. 'Wliere a contract for sale is not completed, the purchaser jray- 
ing a certain sum in part payment of the price and not as earnest money 
is entitled to recover it w'ith interest, whether the breach is on his part 
or on the part of the seller — Krishna Chandra v. Khan Mamud, supra. 
Wiere a vendee was in the process of paying the balance of purchase- 
money and was ready to joay it all, and w'as asking for performance by 
the vendors of the contract, then the vendee is entitled to recover not 
only tliat part of the purchase-ijrice which he had already paid, but also 
the earnest money and he is entitled to have a charge on it — U Tha v. 
Chettier Firm, A.I.R. 1938 Rang. 367. The vendee is entitled to a refund 
of the earnest money where the transaction falls tlirough for the reason 
that the vendor is unable 'to convey a valid title free from doubt, although 
he was aware of the defect in the vendor’s ijosition ; but he is no’t 
entitled to interest on the amount — Lachmcfn v. Jawahir, 70 I.C. 250, 
44 P.L.R. 1922. 

Where tlie vendor agrees to sell the land w'hich cannot be trans- 
ferred without the sanction of the revenue authorities and fails to obtain 
sanction for lack of diligence he is guilty of breach of his obligation 
under the contract and is bound to return the sum jjaid to him including 
earnest — {Krishanlal Onkardas Goyanka v. Suryadatta, A.I.R. 1958 Madh. 
Pra. 239. 

The purchaser loses his deposit money if the sale goes off through 
his default or if he unjustifiably repudiates the contract — Balvanta v. 
Bira, 23 Bom). 56 (61) ; Rabina Bibi v. Satyamthi, A.I.R. 1963 Andh. 
Pra. 304. Tims, where owing to the non-payment of the balance of pur- 
chase-money within the specified time by the purchaser, the vendor is 
entitled to rescind the contract of sale and does so, he is not bound to 
return the deposit money to the purchaser — Nafesa v. Appaou, 33 Mad. 
373 (374) ; Bishan Chand Radha. Kishen, 19 All. 489 (491) ; Ex parte 
Barren, In re Parnell, L.R. 10 Cli. App,. 512. And if the sale falls 
through on account of the purchaser’s own default, he cannot take advan- 
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tage of a simultaneous default on the part of his vendor, Tlius, if die 
ipurchaser, having accepted the title, pays the deposit but afterwards 
fails to i)ay the residue of the purchase-money and the vendor thereupon 
gives him notice that the contract is rescinded and tlie deposit forfeited, 
the purchaser cannot recover the deposit, if the title afterwards turns 
out to be bad. In other words, the purchaser, having once accepted the 
title, would be ijreclude'd from raising the question of title — Soper v. 
Arnold, 14 App. Cas. 429 (at p. 433). Part payment of the purchase price 
cannot be forfeited, only tlie earnest may be forfeited — Sardarilal v. 
Shakuntala Devi, A.I.R. 1961 Punj. 378. 

But the fact that the balance of price was not paid on due date by 
the purcliaser, does not entitle the vendor to retain the deposit, if there 
are no facts found to sho^y that the purchaser has by his delay in pay- 
ment lost his right of specific performance, or if tliere is no conduct on 
the purchaser’s jiart sucli as to amount to a repudiation of the contract. 
If in such a case the vendor denies the contract in toto, he cannot be 
allowed to retain the deposit — Alokeshi v. Hara Chand, 24 Cal. 897 
(899). “I do not say that in all cases where tliis Court would refuse spe- 
cific performance the vendor ought to be entitled to retain tlie deposit. 
It may well be that there may be circumstances which would justify this 
Court in declining and which would require the Court according to its 
ordinary rules, to refuse to order specific performance, in which it could 
not be said that the purchaser had repudiated the contract or that he 
had entirely jiut an end to it so as to enable the vendor to retain the 
deposit. In order to enable the vendor so to act, in my opinion, there 
must be acts on the part of the purchaser, which not only amount to 
delay, sufficient to deprive him of the equitable remedy of specific per- 
formance, but which would make his conduct amount to a repudiation 
on his part of the contract” — {per Cotton, L.J. in Howe v. Smith, (1884) 
L.R. 27 Ch. D. 89 (95). Wliethei' a sum of money was paid as earnest or 
as part payment towards the discharge of the contrart for sale depends 
upon the intention of the parties and the circumstances surrounding 
the payment — Krishanlal v. Suryadatta, A.I.R. 1958 Madh. Pra. 239. 

Enforcement of charge ; — ^Prior to the amendment of 1929, it was 
held that the purchaser’s charge under this section could be enforced 
not only against the vendor but also against all persons claiming under 
him with notice of the payment, e.g., person who after the creation of 
the charge obtained a title from the vendor by a consent decree and 
had notice of the payment by the purchaser — Kesar v. Munna, 13 N.L.R. 
19, 39 I.C. 50 (52). But the words “withmotice of the payment” have now 
been omitted so that the transferees and legal representatives of a seller 
may not escape any liability for the amount received by the seller by 
pleading that they had no notice of the payment of the purchase money. 
Tlie reasons for limiting the seller’s lien to third persons having notice 
of the sale do not hold good in the case of buyers lien against persons 
claiming under the original seller. 

When the Legislature effects a change of language by the omission 
of words which occurred in a statute and those words were necessary to 
convey a particular sense, the omission must be construed 'as intending 
to convey a different sense. Tlie omission of the words notice of pay- 
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ment" in this clause makes the charge of the buyer for price pre-paid 
effective not only against the seller, but against all persons claiming under 
him, iiTespective of notice. Therefore, if a buyer has a statutory charge 
against the property purchased by third persons, he can enforce it against 
that -property and the plea- of want of notice on third person’s part would 
be of no avaH—Hari Bapuji v. Bhagti, A.I.R, 1937 Bom. 142, I.L,R. (1937) 
Bom. 140, 167 I.C. 804. 

Pleading : — ^Where the only issue presented to the trial Court was 
simply cancellation of a contract for sale and a contractual charge on 
the land under a fresh agreement for the purchase-price advanced, the 
High Court was not justified, on failure of that case, in entertaining the 
question of a statutory charge under this clause, as owing to its absence 
from the pleadings and the issues, important questions of fact, arising 
under the section had not been considered — M. M. R. M, Chettiar Firm 
V. S. R. M. S. L. Firm., 46 C.W.N. 57 (P.C.), Aa.R. 1941 EC. 47. Wliere 
there is no completed sale and there is no valid contract of sale no charge 
can be claimed on the property purported to be sold for the purchase 
money paid — Nadoda Khirna Keshar v. Bombay State, I.L.R. (1967) Guj. 
323. 


Agreement for sale need not be registered : — ^It was held by tlie 
Privy Council tliat, having regard to the provisions of tins clause, if a 
vendor entered into an agreement for sale of any immoveable property 
in writing and received earnest money as part of the consideration, the 
purchaser’s suit for specific performance would not lie unless the agree- 
ment itself was registered — Dayal Smgh v, Indar Singh, 31 C.W.N. 125 • 
(128) (P.C.), 53 I.A. 214, 24 A.L.J. 807, 51 M.L.J. 788, 98 I.C. 508, 
A.I.R. 1926 P.C. 94. Tliis rulmg came as a surprise to the Bench and 
Bar in India, as being contrary to law and precedents, for the Indian^ 
law never required a mere contract of sale of immoveable property to 
be registered. Tire Indian Legislature thereupon intervened to rectify 
tliis erroneous decision by enacting die Indian Registration Amendment 
Act (II of 1927), which added the following Explanation to sec. 17 of die 
Registration Act : "A document purporting or operating to effect a con- 
tract for the sale of immoveable property shall not be deemed to require 
or ever to have required registration by reason only of the fact that such 
document contains a recital of the payment of any earnest money or of 
the whole or any part of the purchase-money”. 

Interest and costs : — Tire purchaser is entitled to recover not only 
the purchase-money paid by hinr but also the interest thereon— Lord 
Anson v. Hodges, '5 Sim. 227 ; Kesar v. Munna, 13 N.L.R. 19, 39 I.C. 50 
(53). TTie rate of interest should be 9 per cent, per annum on the ana- 
logy of sec. 72 — Kesar v, Munna, sirpra. If tire contract is rescinded for 
want of title or misrepresentation or tire like, the purchaser is also entit- 
led to the costs of the suit — Toorance v. Bolton, L.R. 8 Ch. 118. Interest 
is not to be paid on the amount of tire earnest, Dhibi Shanharji Shamdlp 
V. Patel Ratilal Rambhal, A.I.R. 1956 Bom. 443. 

Tliis clause, which entitles die vendee to recover interest on the 
purchase-money he has paid, applies to those cases in which there has 
been an actual failure of the contract for sale through default of one or • 
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otlier of the two parties j but where the sale has been actually carried 
out and the purchaser has obtained possession (so that there has been 
no failure of the contract) this clause does not apply ; and he cannot 
recover interest, owing to delay in his obtaining possession after the pay- 
ment of purchase-money where the delay was not through any default 
on the part of the vendor — Kapatoanj MimicipalHy v. OcJiJiaval, 30 Bom. 
L.R. 920, A.I.R. '1928 Bom. 328 (332), 113 I.C. 161. Interest can be claim- 
ed from the date of the institution of the suit for the refund of the 
purchase money and not from the date of payment — Krishanlal v. S«r- 
yadatta, A.I.R. 1958 Madh. Pra. 239. 

Tliis clause gives the purchaser a lien for tlie advance purchase- 
money and for interests and costs, but not for the damages awarded to 
him— ^uZfan Kani v. Meera, 56 M.L.J. 99, A.I.R. 1929 Mad. <^89 (191), 
115 I.C. 251. Where the seller did not disclose to the buyer that the 
permission from the Gwalior Government accorded to the seller for using 
his land, though agiicultural, for building a house on it was non-trla'ns- 
ferable. Held that it was a material defect in the seller’s title’ which 
the buyer could not witli ordinary care discover — Jhamaklal v. Mishrilal, 
A.I.R. 1957 Madh. B. 23. 

The Punjab : — ^Altliougli tliis Act is not in force in tlie Punjab, the 
principle enunciated in clause (6) (Jt>) being a general rule of English 
law applies as" being in accordance with justice, equity and good consci- 
ence— Mt. Shanhri v. Milkha Singh, A.I.R. 1941 Lah. 407 (F.B.). 

56. Where two properties 56. If the owner of two or 
Sale of one ^te Subject to a com- more properties 

of two mon charge, and one by sub- • mortgages them to 
fficuo of the properties is one person and then 

a common sold, the buyer, IS, as sells one or more 

charge. against the seller, in of the properties to another 
the absence of a contract to person, the buyer is, in the ah- 
the contrary, entitled to have sence of a contract to the con- 
the charge satisfied out of the trary, entitled to have the 
other property, so far as such mortgage-debt satisfied out of 
property will extend. the property or properties not 

sold to him, so far as the same 
will extend, but not so as to 
prejudice- the rights of the 
mortgagee or persons claiming 
under him or any other person 
who has for consideration ac- 
quired an interest in any of the 
properties. 

Amendment ; — Tliis section has been redrafted by ‘see. 18 of the 
T. P. Amendment Act (XX of 1929). It closely follows tlie language of 
sec. 81. Tlie actual amendment made in this section is the omission of 
the words "as against the seller,” and the substitution of the words "two 
or more properties” for "two properties”. The reasons are thus stated : — 

"Section 56 purports to give effect to the doctrine of marshalling. 
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In the case of a sale, the right of marshalling is given ‘as against a seller.’ 
It has been accordingly held by the High Court of Madras and Allaha- 
bad that the buyer has no such right as against a prior mortgagee (31 
Mad. 419 : 17 All. 434). In 35 Bom. 395, 13 Bom. L.R. 678, the High 
Court of Bombay also took the same view and held that section 56 appli- 
ed only as between a seller, and his buyer and not as between a mort- 
gagee of the seller and the buyer. Under section 55 (1) (g), in the 
absence of a contract to the contrary, it is the duty of the seller to dis- 
charge all encumbrances existing at the date of the sale. In practice 
section 56 does not give any relief to the purchaser. 

The section begins with the words ‘Wliere two properties are sub- 
ject to a common charge’, and does not provide for the case when there 
are more properties wliich are subject to a common charge and some or 
one of them is afterwards sold. To provide for such cases we pro- 
pose to amend this section and bring it into line witli sec. 81 which deals 
with the marshalling of securities.” — Report of the Special Committee. 

Principal : — Tliis section enunciates the rule of marshalling as 
applied to sales, just as section 81 deals with the rule of marshalling 
as applied to mortgages. The difference between the two sections is 
that under section 56 the purchaser is entitled to the benefit of the rule 
whether he had or had not notice of tlie charge, whereas under sec. 81 
the rule applies only when the second mortgagee has not notice of the 
first mortgage. 

The meaning of this section may be made clear by an illustration. 
Suppose A is the owner of two properties X and Y, both of which are 
mortgaged to a certain person C. B purchases the property X. He will 
be entitled to insist that his vendor A should satisfy his mortgage-debt 
out of the property Y (which is still unsold) in the first instance, as far 
as possible ; if after the property Y is exhausted, there still remains any 
balance of debt unsatisfied, then and then only the property X will be 
drawn upon. Tins section does not absolutely relieve the property X, 
but only postpones it till the debt is, satisfied out of the other property 
(Y) in the hands of the vendor-mortgagor. Tliis section does not curtail 
the rights of the mortgagee to recover the mortgage amount from all or 
any of the items mortgaged in any manner he likes — Thimmakkal v. 
Kamakshi Ammal,- I.L.R. (1961) Mad. 794. 

The principle of,^this section does not rest on want of notice. It can 
be applied before another person acquires interest in the property for 
valuable consideration — Sain v. BuJaqui, A.I.R. 1947 Lah. 530. 

320. Scope of section : — ^Tlie words “as against the seller” in the 
old section showed that the section applied only as between the buyer 
and the seller, and not as between die buyer and the mortgagee of the 
seller. Tliat is, tlie purchaser could not insist upon the mortgagee that 
the other property which was unsold and was still in the hands of the 
seller should be first sold in execution of his decree before proceeding 
against the property which he (the purchaser) purchased — Subraya v. 
Qanpa, 35 Bom. 395, 13 Bom. L.R. 678, 11 I.C. 989 ; Krishna v. Muthu 
Kumarasawmiya, 29 Mad. 217 ; Appayya v. Rangayya, 31 Mad. 419 
(F.B.) ; Banwaii v. Muhammad, 9 All. 690. See also Narayanasami v. 
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Vellaya, 47 Mad. 688 and Amir Chand v. Sheo' Pershad, 34 Cal. IS! The 
right of tlie mortgagee to bring any portion of tlie mortgaged property 
to sale was not curtailed by the fact of the mortgagor selling a portion 
of die mortgaged property to a third person ; and it was not incumbent 
upon die mortgagee to proceed first against that portion of die property 
which had not been sold by die mortgagor — Dilawar Singft. v. Balakiram, 
11 Cal. 258 ; Bliikhari v. Dalip Singh, 17 All. 434 ; Siibba Rao v. Lalcshi- 
mratjana, 22 L.W. 389, 92 I.C. 593, A.I.R. 1925 Mad. 1214 ; Ram Raju 
V. Subbarayndu, 5 Mad. 387. This was a great disadvantage to the pur- 
chaser, consequendy die words “as against die seller” have been omit- 
ted from, the present section. A subsequent purdiaser can claim mar- 
shalling even though he is the mortgagee of some other property of his 
seller — Braham Parkash v. Manbir Singh, A.I.II. 1963 S.C. 1607. 

By amendment die scope of diis section has been widened, so ■ that 
it now provides for cases where there are more dian two properties, 
and the word “mortgage” hsis been used instead of the word “charge”. 
But this does not mean that this section does not now apply to diarges 
— Md. Yunus v. Special Manager Court of Words, A.I.R. 1937 Oudh 
301, 167 I.C. 962. This section gives the ri^lit of marshalling of securi- 
ties to a subsequent purchaser in such a manner as not to prejudice 
the rights of the prior mortgagee. Tlie position of a chaige-holder is in 
no sense superior but decidedly inferior to that of the subsequent pur- 
chaser. So a charge-holder cannot successfully assert his riglit to die 
marshalling of securities to the prejudice of the prior mortgagee — Lila- 
dJiar V. Shiioaji, A.I.R. 1936 Nag. 125, 165 I.C. 550. The omission of die 
word “charge” from this section shows that it applies to the cases of 
“mortgage” only. But the principle underlying the section may be avail- 
ed of in suitable circumstances — Nilkanthrao v. Safijabhama, A.I.R. 1944 
Nag. 25, I.L.R. 1944 Nag. 340. 

Tlie- application of the rule as to marshalling has the elfect of adjust- 
ing the equities between the mortgagor and subsequent transferees from 
him and can be enforced by a Court against the prior mortgagee provid- 
ed his interests are not adversely affected by the application of the rule. 
Marshalling can be enforced only at the instance of die subsequent 
purchaser or a subsequent mortgagee — Md. Karimul Rahman v. Saras- 
tcati Sugar Syndicate, I.L.R. 1939 All. 150, A.I.R. 1939 AU. 314 (321), 
1939 A.L.J. 53. Tlie rule in this section does not apply to a case be- 
tween purchaser and purchaser, the secflon being limited in its applica- 
tion to die case in which the party claiming marshalling is a purdiaser 
and the party against whom it is claimed is the original m'ortgagor — 
Din Datjal v. Gursaran, 42 All. 336 (341), 18 A.L.J. 287 ; Magniram v. 
Mehdi Hasain, 31 Cal. 95 (102) ; Sitaram v. Ramrao, A.I.R. 1931 Nag. 91 
(94), 130 I.C. 817. Tlius, where die owner of the ptoperdes X and Y, 
both of which are mortgaged, sells the property X to A, and then Y to 
B, no question will arise as to which property will be primarily liable 
for the mortgage, but both properties wall be liable to contribute to 
the mortgage-debt in jiroportion to their I'aJues (sec. 82) — Din Dayal v. 
Gurusaran, 42 All. 336 (341 ) ; Magmram v. Mehdi Hosain, 31 Cal. 95 
(102). “For, as between purchasers it is difficult to perceive diat either 
has any superiority of right or equity over the other; on die contrarj’-. 
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there seems strong' ground to contend that the original incumbrance or 
lien ought to be borne rateably between them according to die relative 
values of the estates Robbing Peter to pay Paul is not a prin- 

ciple of equity, and diere is no sound reason, in the absence of special 
circumstances, for preferring one purchaser for value to another" — 
Ghose’s Law of Mortgage, 5tii Edn., pp. 392, 393. But where a mort- 
gaged property is sold in two portions to tw'O purchasers, one of whom 
purchases without notice of the mortgage and with a covenant against 
incumbrances, and the other person pui'chases with an express undertak- 
ing to pay off the entire mortgage, the fonner purchaser has a right to 
marshall as against die latter purchaser ; and this latter purchaser, if he 
discharges the entire encumbrance, is not entitled to obtain contribution 
-^mta V. Chaturbhuj, 8 Pat. 585, A.I.R. 1929 Pat. 664 (669, 671), 120 
I.C. 17. 

The benefit of the section may be claimed not only by a purchaser, 
but also by a mortgagee wlio has foreclosed and who therefore stands in 
the position of a purchaser ; see Tara Prasanna v. Nibnani, 41 Cal. 418 
(422). See also Sum Diita v. Bulaqui Mai. A.I.R. 1947 Lah. 230, 226 
I.C. 366. Similarly, if 45 acres out of 283 acres mortgaged by the mort- 
gagor are purchased at a Court sale in execution of a charge decree and 
thereafter the mortgagee obtains his decree for sale, he must, first of all, 
exhaust all his remedies against the balance of 238 acres — Sarangapani 
Pillai v. Kwnhakonam Bank Ltd,, I.L.R. (1965) 1 Mad. 160, A subsequ- 
ent transferee also is entitled to e.xercise his right of marshalling if no 
substantial prejudice is caused to the prior mortgagee — Madan Mohan 
v. Nand Ram, A.I.R. 1943 All. 156, 1943 A.L.J. 62 ; Braham Parkash v. 
Manbir Singh, A.I.R. 1963 S.C. 1607. Wiere a mortgagee releases 
major items of mortgaged ^Droperly to the mortgagor and in eoUusion 
with him attempts to throw the entire burden of the decree on a parti- 
cular item of the mortgaged property purchased by a bona fide purchaser 
from the mortgagor the Court can pass an order for the sale of all the 
items of property, and the mortgagee cannot recover from the particular 
item more than its rateable liability — Sambandam Pillai v. Ra7naswa7m 
Naidu, A.I.R. 1964 Mad, 547, 

The rule of this section apiilies in the absence of a ‘co/tiracf to the 
oontrary’. Thus, one of the two properties subject to mortgage was sold. 
It was agreed in the sale-deed and in a deed of agreement which was 
executed by the vendee that in case it was necessary to pay to the mort- 
gagee more than what the vendor left with the vendee, the vendor would 
provide the balance and in case of his failure, the same could be recover- 
ed from him personally with interest and costs. , Held that the stipulation 
in the sale-deed as to die vendor’s personal liability was a 'conh-act to 
the contrary’ and excluded the statutory charge provided by sec. 56 — 
PiHhiraj v. Rukmm, 24 A.L.J. 527, A.I.R. 1926 All. 415, 95 I.C. 343. Tlie 
contracts contemplated in this section and sec. 82 are identical. Con- 
tracts between mortgagors and purchasers from them may be “conb’acts 
to the contrary” within this section — Mangayya v. Achayamma, A.I.R. 
1950 Mad. 224, (1949) 2 M.L.J. 606. .See also in this connection Ttdsi 
Ram V. Mafku Lai, A.I.R. 1952 All. 163 j Veerappa v. Chandramoiilis- 
tpara, A.I.R. 1943 Mad. 637, (1943) 2 M.L.J. 45. The contract to the con- 



Sec. 57] 


TRANSFER OF PROPERTY 467 


.trary need not be express. It may be implied from the facts .and sur- 
rounding circumstances — Venkata v. Venkayamma, A.I.R. 1946 Mad. 59. 
(1945) 2 M.L.J. 412. 

The statutory charge under this section" does not provide for interest 
and costs — Pirthiraj v. Riikmin, supra. 

The principle of this section should not be applied to leases. See 
Lmoe & Co. v. Hazarimnll, 30 C.W.N. 183, 94 I.C. 786, A.I.R 1926 
Cal. 525. 

This section does not apply to N. W. F. Province but its principles 
are applicable as principles of equity, justice and good conscience — 
Abrful Qaium v. Mt. Turi, A.I.R. 1941 Pesh. 49. . 

Execution Sales : — Tlie rule laid down in this section has been 
applied to execution sales — Ram Lochan v. Ram Narain, 1 C.L.R. 296; 
Tadigabla v. Lakchmana, 5 Mad. 385; Sain Ditto v. Bulaqui Mai, 
A.I.R. 1947 Lah. 230, 226 I.C. 366; Bishonath v. Kishiomohan, 7 W.R. 
488 ; Blodh Mai v. Ram Harakli, 7 All. 711 ; Was Deo v. Dhem Mai, 
A.I.R. 1940 Lah. 291, 42 P.L.R. 321, 190 I.C. 525. But see contra— 
Naubafv. Mahadeo, 51 All. 606, 1929 A.L.J. 419, A.I.R. 1929 All. 309 
(311), 116 I.C. 297, and Rama Shankar v. Ghulam Hvssain, 43 All. 589 
(594). In the last mentioned case, four villages L, P, S and D were mort- 
gaged to a certain person. Out of tliese properties, P, S and D were 
sold in execution of a money-decree and purchased by A. The mortgagee 
then obtained a decree on his mortgage and in execution of it caused 
the village L, which still remained in the hands of the mortgagor, to be 
sold by auction. Tlie amount realised being insufficient, the mortgagee 
caused the village D to be then sold. Held that this section would not 
apply since the sale in this case was a Court-sale (sale in execution of a 
money-decree), that the property -L would not be primarily liable for the 
mortgage-debt under this section but that all the four villages would 
rateably contribute to the mortgage-debt in accordance with the provi- 
sions of sec. 82. 

Though this section does not in terms apply to execution sales, the 
equitable principle hereof can be invoked" by an auction purchaser sold 
in execution of a money decree — a bonafide purchaser for value 
without notice of the prior mortgage — Lachminarayan v. Janmajoy, 
A.I.R. 1953 Pat. 193. In the case of executable charge decrees against 
several properties the Court can sell the charged property or a sufficient 
part thereof. Tlie Court can decide what properties should be proceed- 
ed with without prejudicially affecting the decreeholder’s riglits — Nilkan- 
thrao v. Satyabhama, A.I.R. 1944 Nag. 25 ; I.L.R. 1944 Nag. 340. If a 
person purchases one out of the Rvo mortgaged houses from the mort- 
gagor judgment-debtor the purchaser can invoke this section — IKaram 
Singh v. Shvkla, A.I.R. 1962 Punj. 477. 

Discharge of Incumbrances on Sale. 

57. (a) Where immoveable property subject to any in- 

Provision by Court cumbrancc, whether immediately payable 
for incumbrance and sale or not, is sold by the Court or in execution 
freed therefrom. qJ* decree, OT o"tit of Court, the Court, 
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may, if it thinks fit, on the application of any party to the sale, 
direct or allow payment into Court, — 

(1) in case of an annual or monthly sum charged on 
the property, or of a capital sum charged on a 
determinable interest in the property — of such 
amount as, when invested in securities of the 
Central Government, the Court considers will be 
suflBcient by means of the interest thereof, to keep 
down or otherwise provide for that charge, and 

(2) in any other case of a capital sum charged on the 
property— of the amount sufficient to meet the in- 
cumbrance and any interest due thereon. 

But in either case there shall also be paid into Court such 
additional amount as the Court considers will be sufficient to 
meet the contingency of further costs, expenses and interest, 
and any other contingency except depreciation of investments 
not exceeding one-tenth part of the original amount to be 
paid in, unless the Court for special reasons (which it shall, 
record) thinks fit to require a larger additional amount. 

(h) Thereupon the Court may, if it thinks fit, and after 
notice to the incumbrancer, unless the Court, for reasons to be 
recorded in writing, thinks fit to dispense with such notice, 
declare the property to be freed from the incumbrance, and 
make any order for conveyance, or vesting order, proper for 
giving effect to the sale, and give directions for the retention 
and investment of the money in Court. 

(c) After notice served on the person interested in or 
entitled to the money or fund in Court, the Court may direct 
payment or transfer thereof to the persons entitled to receive 
or give a discharge for the same, and generally may give direc- 
tions respecting the application or distribution of the capital 
or income thereof. 

{d) An appeal shall lie from any declaration, order or 
direction under this section as if the same were a decree. 

{e) In this section ‘'Court” means (1) a High Court in 
the exercise of its ordinary or extraordinary original civil 
jurisdiction, (2) the Court of a District Judge within the local 
limits of whose jurisdiction the property or any part thereof is 
situate, (3) any other Court which the, "State Government*’ 
may, from time to time, by notification in the Official Gazette, 
declare' to be competent to exercise the jurisdiction conferred 
by this section. 

Amendment : — ^In cl. (e) the words “Provincial Government” and 
“OlBcial Gazette” were substituted for odier words by the Government 



Sec. 5:^] 


■Mansper op property 469 


of India (Adaptation of Indian Law's) Order, 1937. Then the words 
“State Government” were substituted for “Provincial Government” by 
A,L.O. 1950. • ■ 

Tliis- section, excepting the last two clauses, has been taken almost 
w'ord for word from sec. 5 of the EngUsh Conveyancing Act, 1881. 

“Tlie chapter concludes W'ith a section founded on 44 & 45 Viet. c. 
41, (English Conveyancing Act) section 5, providing for'tlie discharge of 
incumbrances on the sale of encumbered property either by the Court, 
or in execution of a decree, or out of Court. In case of an annual or 
monthly sum charged on tlie property, this is done by pajong into Court 
such amoimt as when invested in Government securities will be suffi- 
cient, by means of the interest, to keep down the charge. In case of a 
capital sum charged, the amount to be paid into Court is such as w'ill be 
sufficient to meet the incumbrance and any interest due tliereon. Tliere- 
upon the Comt may declare the property fi'ee fi-om incumbrance and 
make proper orders for giving effect to tlie sale and for applying the 
capital or income of the fund in Court. Tlie corresponding section in 
44 & 45 Viet., c. 41 has been hailed in England as likely to effect one 
of the greatest reforms ever made in the law' of real projierty, and' thert; 
is no reason to believe that it will be equally beneficial in India. But 
to prevent any chance of error in the exercise of a novel jurisdiction, 
the Indian Legislature has taken tw'o precautions ; first it has confined 
the jurisdiction to the High Courts, the District Courts, and any other 
Courts especially empowered by the Local Governments : and, second- 
ly, it has declared that an appeal shall lie from all directions and orders 
given under this section” — ^VWiitley Stokes’ Anglo-Indian Codes, Vol. I, 
p. 731. 

Object of the section : — ^Tlie power w'hidi under this section the 
Court may exercise in the case of any sale is intended to facilitate the 
alienation of incumbered estates by relieving the land from the incumbr- 
ance and substituting for the land another form of security. Shephard 
and Brown, 7th Edn., p. 218. 

321. Application of section : — ^Tlus section is inapplicable if a dec- 
ree is obtained on the incumbrance ; because in such a case the incum- 
brance merges in the decree and is taken as having ceased. The mort- 
gagee of certain property obtained a decree for sale upon die mortgage. 
Tliereafter, the petitioner negotiated w'ith the mortgagor for the • pur- 
chase of the property. The mortgagee having consented to obtain a 
certain sum in full satisfaction of the decree-debt, die petitioner got from 
him a lyritten undertaking to diat effect. Thereupon the sale was con- 
templated, However, when the purchaser tendered the agreed sum, the 
mortgagee refused to receive it. The pedtioner applied under this sec- 
tion for permission to pay into Court the sum agreed to be paid and for 
a declaration that the mortgaged propertj' w'as free from die said incum- 
brance. Held diat this section did not apply, because the mortgage 
had merged into the decree, and the quesdon involved in this case w'as 
one of adjustment of the decree out of Coiud. But the pedtioner was 
entided to the declaration asked for, on payment of the money into Court, 
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and the case was covered by sec. 244 {c) of the C. Pi Code, 1882 

Mcllikarjuna v. Narashimlia, 24 Mad. 412. 

322. Procedure : — TTlie words “upon the application of any party 
to the sale” show that the Court cannot act suo motu. It should exercise 
•its power only on the application of either the vendor or the purchaser. 

Again, the power of the Court under this section is discretionary. It 
will not, upon the application of the purchaser, com/pel the vendor to 
liay money into Court for the purpose of discharging an incumbrance 
upon the land, where the result of sc doing would be to inflict great 
hardsliip on him, as for instance where the incumbrance is a perpetual 
rent-charge and the sum necessary to i^rocure its discharge would be 
considerably in excess of the purchase-money of the land — In re Great 
Northern Railway Co. and Sanderson, 25 Ch. D. 788 (793). 

Under the English law, the giving of a notice to the incumbrancer 
is discretionary with the Court. In India, the Court is generally bound 
to give notice, unless in e.\ceptional cases, tlic Court thinks fit to dispense 
with it, the reasons of whicli must be recorded in writing. 

The amount to be dej)ositcd in Court shall include the interest of 
the incumbrance, as well as an extra-charge of one-tenth of the original 
amount. In England the law is the same — Ambrose v. Ambrose, 1 Cox. 
194. 


CHAPTER IV 

Of Mortgages of Immoveable Property and Charges. 

58. (a) A mortgage is the transfer of an interest in speci- 
‘■MortaaRe” “mort- immovcable property for the purpose of 
gagor," “mortgagee,” Securing the payment of money advanced 
, “mortgage-money,” and or to be advanved by way of loan, an ex- 
mor gage- ee e ned. debt, OF the performance 

of an engagement which may give rise to a pecuniary liability. 

The transferor is called a mortgagor, the transferee a 
mortgagee ; the principal money and interest of which pay- 
ment is secured for the time being are called the mortgage- 
money, and the instrument (if any) by which the transfer is 
effected is called a mortgage-deed. 

(b) Where,' without delivering possession of the mortga- 
ged property, the mortgagor binds himself 
Simple mortgage, personally to pay the mortgage money, and 

agrees, expressly or impliedly, thati in the event of his failing 
to pay according to his contract, the mortgagee shall have a 
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right to cause the 'mortgaged property to be sold and the pro- 
ceeds of sale to be applied, so far as may be necessary, in pay- 
ment of the mortgage-money, the transaction is called a simple 
mortgage and the mortgagee a simple mortgagee. 

Mortgage bycondi- . (c) Where the mortgagor ostensibly sells 

tionai sale. (-Jig mortgaged property — 


on condition that on default of payment of the mortgage 
money on a certain date the sale shall become absolute, or 

on condition that on such payment being made the sale 
shall become void, or 


on condition that on such payment being made the buyer 
shall transfer the property to the seller. 


the transaction is called a mortgage by conditional sale 
and the mortgagee a mortgagee by conditional sale : 

Provided that no such transaction shall be deemed to be a 
mortgage, unless the condition is embodied in the document 
which effects or purports to effect the sale. 


(d) Where the mortgagor delivers possession or expressly 

’’y binds himself to deliver 

possession of the mortgaged property to 
the mortgagee, and authorizes him to retain such possession 
until payment of the mortgage money, and to receive the rents 
and profits accruing from the property or any part of such 
rents and profits arid to appropriate the same in lieu of interest, 
or in payment of the mortgage-money, or partly in lieu of inter- 
est or partly in payment of the mortgage-money, the transac- 
tion is called an usufructuary mortgage and the mortgagee an 
usufructuary mortgagee, 

(e) Where the mortgagor binds himself to repay the mort- 

„ , gage-money on a certain date, and transfers 

ngis morgage. mortgaged property absolutely to the 

mortgagee, but subject to a proviso that he will re-transfer it 
to the mortgagor upon payment of the mortgage-money as 
agreed, the transaction is called an English mortgage. 


(/) Where a person in any of the following towns, namely i 
Mortgage by deposit 'the towits of Calcutta, Madras, “and Bom- 
of title-deeds. boy” ofid in any other town which the “State 

Government concerned” may, by notification in the Official 
Gazette, specify in this behalf, delivers to a creditor or his agent 
documents of title to immoveable property, with intent to 
create a security thereon, the transaction is called a mortgage 
by deposit of title-deeds. > 
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(g) A mortgage which is not a simple mortgage, a mortgage 
. , .by conditional sale, an usufructuary mort- 

gage, an English mortgage or a mortgage by 
deposit of title-deeds within the meaning of this section is called 
an anomalous mortgage. 

Amendment : — Hie following amendments have been made by sec. 
19 of the T. P. Amendment Act (XX of 1929) : — 


(1) A proviso has been added to clause (c). See Note 338. 

(2) Tlie italicised words have been added to clause (d). See Note 
342.- 


(3) Clauses (/) and (g) defining equitable and anomalous mortgages 
respectively have been newly added ; clause (/) has been taken 
from the last pai-a of sec. 59, and clause (g) from section 98 
with certain modifications. 


Not retrospective : — These amendments do not affect transactions 
entered into and rights and liabilities created before the passing of tlie 
aforesaid Amending Act — iRam Khilawan v. GImlam Hussain, 8 Luck. 
190. See also Note lA, ante. 

The reasons for the amendments have been stated below in propei 
places. 

By the Government of India (Adaptation of Indian Laws) Order, 
1937, which came into operation on 1st April, 1937 in pai-agraph (f) after 
"Bombay” the word “and” was inserted, after tlie word “Karachi”, the 
words “Rangoon, Moulmein, Bassein, Akyab” were omitted, “Provincial 
Government concerned” was substituted for “Govenior-Genera.1 in Coun- 
cil” and “Official Gazette” was substituted for “Gazette of India”. Tlien 
by A.L.O. 1948 for “Bombay and Karachi” tlie words “and Bombay” 
were substituted and by A.L.O. 1950 tlie words "State Government” have 
been substituted for "Provincial Government”. 

Early laws of mortgage : — ^In the early days of the British rule, 
mprtgages were legislated for in Regulation 1 of 1798, and later on vi 
Regulations XXIV of 1803 and XVII of 1806, but these Regulations gave 
a somewhat cumbrous and unsatisfactory procedure, and were confined 
to bge-bil-waffas, katkobalas, and other mortgages with possession, and 
did not cover simple mortgages, “^is form of mortgage never having 
been legislated for, there was no protection to the debtor. Tlie practice 
was for the creditor to get a money-decree and sell up the mortgaged 
property without allowing any time for redemption. Hie sale being 
an ordinary execution sale of the riglit, title and interest of the debtor, 
whatever it might be, it was usual, when the same jiroperty was pledged 
to different creditors in different mortgage bonds, for each creditor to 
hold a separate sale, and leave the purchasers to fight out in Court the 
question of. what they had brought under their respective sales. Hiere 
being no machinery for bringing togetlier in one suit the various incum- 
brances on tlie property, endless confusion had been die result, and the 
decisions of the Court upon the almost insoluble problems arising from 
this state of things had been numerous and contradictory. The result 
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•vyas that the mortgaged property could not fetch anything like its A^alue. 
Hie debtor was ruined, tlie honest and respectable money-lender dis- 
couraged and a vast amount of gambling and speculative litigation fost- 
ered. It has been one of the objects of this chapter to remedy those and 
other similar evils” — Speech of Hon’ble Mr. Evans on the Transfer of 
Property Bill (1882). 

Tlie application of Regulation XVII of 1806 (Bengal Land Redemp- 
tion and Foreclosure Regulation) is very strict and a mortgagee who 
reh'es upon it is bound to show that the proceedings were quite in accord- 
ance with sec. 8 ; and a mortgagee or his representative is not entitled 
to bring a suit for possession, (where the mortgage is without possession) 
on tlie basis of oivnersliip if there has been an irregularity in the for- 
closure proceedings — Ahsan Elahi v. Allemd-Din, A.I.R. 1938 Lah. 809 
(810-11), 40 P.L.R. 798 ; see also Madha Prasad v. Gajadhar, 11 Cal. Ill 
(P.C.), 11 I.A. 186 and Munshi Ram v. Natrranga, A.I.R. 1924 Lali. 176, 
72 I.C. 575. 

323. Definitions of mortgage : — Jn section 2 (17) of the Indian 
Stamp Act, a mortgage is defined as follows ; — ^“Mortgage-deed includes 
every instiument whereby, for tlie purpose of securing money advanced 
or to be advanced, by way of loan, or( an existing or future debt, or ti)ie 
performance of an engagement, one person transfers, or creates, to or in 
favour of another, a right over or in respect of specified property.” Tliis 
definition is much ivider and more general than that given in tlie Trans- 
fer of Property Act, because it applies to any specified property both 
moveable and immoveable, (whereas a mortgage of moveable property 
is excluded from T. P. Act) and refers to tlie performance of an engage- 
ment and Js not restricted to an engagement giving rise to a pecuniary 
liability only. Hie two definitions are materially different. For the pur- 
liose of ascertaining what stamp-duty is payable on an instrument alleged 
to be a mortgage, the definition of mortgage as given in the Stamp Act, 
and not that given in this Act, is to be referred to ; but the defoition 
given here, and not the definition given in tliC' Stamp Act, should be the 
sole guide for ascertaining the nature of a transfer and the incidents to 
which it may be subject — Evipress v. Debendra, 27 Cal. 587. 

Another definition is to be found in sec. 1 of die Trustees’ and Mort- 
gagees’ Powers Act .- — "Mortgage shall be taken to include every instru- 
ment, by virtue whereof immoveable property is in any manner convey- 
ed, pledged, or charged as security for the repayment of money or 
money’s worth lent, and ’to be reconveyed or released on satisfaction of 
the debt." Hiis definition is narrower tlian that given in the T. P. Act, 
is as much as the purpose of the security is restricted to the repayment 
of a loan, and does not extend to the iierformance- of an engagement. 
Morpover, it refers to an existing debt only, and not to a future debt. 

Tlie best definition of mortgage is that given in the present section. 
“Mortgage as understood in this counby cannot be defined better than 
by the definition adopted by the Legislature in sec. 58 of tlie Transfer of 
Property Act. That definition has not in any way altered the law, but 
on the contrary has only formulated in clear language the notions of 
mortgages as understood by the writers of text books on Indian mort- 
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gages, and every word of the definition is borne out by the decisions of 
the Indian Courts of Justice ” — per Mahomood, in Qopal y. Farsotam 
3 All. 121 (137). 

TIae general definition of a mortgage is contained in clause (a) in 
which the general legal effect of a mortgage is predicated. The definitions 
of the various classes of mortgage contained in the several clauses should 
not be read as amplifying the quantum of interest which a mortgage by 
law confers upon the mortgagee. Tliese clauses only jjrescribe the forms 
in which the various mortgages are to be expressed — Ansur Subba Naidii 
V. Secretary of State, 1917 M.W.N. 794, 41 I.C. 770. Further, in order 
to determine whether a mortgage falls under any of the classes enumer- 
ated in clauses (b) to (g), it is necessary first to refer to clause (a). Clauses 
,(b) to (g) do not give any self-sulRcient definition, and do not by them- 
selves declare any transaction whatever to be a mortgage. It is clause 
(a) which declares what transactions are mortgages, and it is necessary to 
determine whether there is a mortgage at all before the subsequent clauses 
are referred to — Miimtaz v. LaMimi, A.I.R. 1929 All, 174 (176), 116 
I.C. 807. 

The Act in dealing with the definition of mortgage in this section 
does not lay down that a mortgage is a transfer of the proprietary rights 
in a case where the mortgagor is the owner of such proprietary rights 
and makes a mortgage of them. Of course, other rights than proprietary 
rights may also be mortgaged — Balbhaddar v. Raghubir, I.L.Ri 1939 All. 
484, A.I.R. 1939 All. 369 (372), 1939 A.L.J. 245. 

A mortgagor is estoiDped from asserting that he is not in possession 
of the property mortgaged — Jtidunath v. Isar, A.I.R. 1939 Pat. 47, 178 
I.C. 198 ; see also Bholanath v. Balaram, 27 C.W.N. 607 (P.C.). But 
where the mortgagee knows already that the mortgagor is not in posses- 
sion of the mortgaged properties and Uiat he has only a doubtful or, dis- 
puted title to them, and when inspite of such kno\;4edge he takes a 
mortgage, the transaction does not amount to a mortgage' witliin the 
definition of this section — Gajanand v. Prayag Kumari, A.I.R. 1938 Cal. 
48. 

The essence of a Iransaction by way of loan on security is tliat the 
lender unwlling to rely solely on the personal liability of the borrower, 
requires in addition to be given a right in rem ; and to insist in the, same 
document a provision by which the borrower bestows the required right 
in rem, and a provision enabling the boiTOwer to destroy it forthwith is 
a proceeding difficult to contemplate as probable. If it be desir- 
ed to confer so drastic a power upon a mortgagor in the future, it 
will be necessary for those who frame the security to make e.xpress pro- 
vision for that purpose in language free from all doubt or ambiguity— 
Nathu Mai v. Raman Mai, A.I.R 1937 P.C. 124 (126), 67 llA. 126, 41 
C.W.N. 901, I.L.R. (1937) Lah. 245 167 I.C. 786. 

A hootchit deed exeeuted by a stake-holder of a chit fund of his 
IDroperty for the due performance of his obligations in connection with 
the chit transactions falls within the definition of this section, because it 
effects security of the property for the due performance of engagement 
which may result in pecuniary liability like simfile mortgage-bonds— 
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Natesa v. Sahasranama, A.I.R. 1927 Mad. 773, 103 I.C. 814. If mouzas 
A and B are sijecifically mortgaged and the mortgagee is given the right 
to sell mouza C if necessary, mouza C too is covered by the mortgage — 
Monimala Devi v. Indii Bala Debya, A.I.R. 1964 S.C. 1295. 

324. Characteristics of the several mortgages : — 

(1) Simple mortgage : — (a) The mortgagor undertakes personal liab- 
ility. (b) No possession is delivered, (c) TTiere is no foreclosure (sec. 
67). (d). No power of sale out of Court, but a decree for sale of the 
mortgaged property must be obtained, (e) It must be effected by a 
registered instrument even, if the consideration is below Rs. 100 (sec. 59). 

(2) Mortgage by conditional sale : — (a) The mortgagor ostentibly 
sells the mortgaged property. (&) The condition is that the sale shall be 
absolute in default of payment on a particular date or that die sale shall 
be void on such payment and the property retransferred, (c) Tlie remedy 
of the mortgagee is by foreclosure and not by sale (sec. 67). (d) It must 
be' by registered writing if the consideration is Rs. 100 or upward; if 
less than Rs. 100, it may be effected by delivery of the property or by a 
registered instrument (sec. 59). (e) It must be created by one document, 
and not by two documents (one for sale, and another for agreement of 
repurchase). 

(3) Usufructuary mortgage ; — (c) There is delivery of possession 
to the mortgagee, (b) He is to retain possession until repayment of the 
money and to receive rents and profits or part thereof in lieu of inter- 
est, or in payment of the mortgage-money, or partly in lieu of interest 
and partly in payment of die mortgage-money, (c) Tliere is redemption 
when the amount due is personally paid or is discharged by rents- and 
profits received, (d) Tliere is no remedy by sale or foreclosure (sec. 67). 
(e) If for Rs. 100 or upwards, it must be registered ; if below Rs. 100, 
it may be by registered deed or by delivery of the property (sec. 59). 

(4) English mortgage : — (a) It is followed by delivery of possession, 
(b) There is a personal covenant to pay the amount, (c) It is effected 
by absolute transfer of property with a provision for retransfer in case of 
repayment of the amount due. (d) Tlie remedy is by sale and not by 
foreclosure (sec. 67). (e) Power of sale out of Court is conferred on cer- 
tain persons uhder certain circumstances (sec. 69). 

(5) Equitable mortgage : — (a) It is created in the towns of Cal- 
cutta, Madras, Bombay, Karachi, etc. (b) It is effected by deposit of mate- 
rial title-deeds ; no ‘delivery of possession takes place, (c) It is made 
to secure a debt or advances already made or to cover future advances, 
(d) No registration is necessary even if there is a writing recording 
the deposit (sec. 59). ( 0 ).Tlie remedy is by sale and not by foreclosure 
(sec. 67). All provisions in this chapter relating to a simple mortgage 
are appliaible to equitable mortgages (sec. 96). 

(6) Anomalous mortgage :-r-(®) It now includes a simple mortgage 
usufi-uctuary and a mortgage usufructuary by conditional sale, (b) Pos- 
session may or miiy not be delivered, (c) The remedy is by sale ; or 
by foreclosure, if the terms of the mortgage permit it (sec. 67). (d) If 
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for Rs. 100 or upward it must be registered ; if below Rs. 100, it may be 
by registered deed or by delivery of possession (sec. 59). 

A stipulation for indemnifying the mortgagee in case dispossession 
takes place does not affect the nature of the mortgage — Sashi Bhimn v. 
Madhu Sudan, I.L.R. (1942) 2 Cal. 28, A.I.R. 1942 Cal. 522. 

Enumeration not exhaustive : — ^Tliis section enumerates six kinds of 
mortgages. But the Transfer of Property Act was not intended to be 
exhaustive. Tliere are many mortgages known to English law which it 
would be dilBcult or impossible tc bring witliin the terms of this Act, yet 
there can be no doubt that such mortgages would be enforceable in India 
— Bhvpendra v. Wajihwmissa, 2 P.L.J. 293 (300), 39 I.C. 564. 

Application in the Punjab : — iTIiough the ^ct is not in force in the 
Punjab, the definitions of the various kinds of mortgages given in this 
section have always been accepted as correctly describing their essential 
ingredients and incidents — Lachhman Singh v. Nath Singh, A.I.R. 1940 
Lah. 401 (F.B.), 42 P.L.R. 560, 191 I.C. 583. 

325 . Construction : — In construing deeds of mortgage, effect should 
be given to the intention of the parties ; and this intention can be gathered 
from the terms of the deed. It is not the name given to a contract by the 
parties that determines the nature of the transaction. It is the contents of 
the agreement, tlie jural relation constituted by it, that determines whether 
it is, really a conveyance, a lease, a mortgage or a contract of some other 
nature — Abdul Bhai v. Kashi, 11 Bom. 462; Karam Chand v. Faqir, A.I.R. 
1929 Lah. 489 ; Polivedi Hanumatjya v. Addanki Srinivasa Rao, 1955 
Andhra W.R. 178. Tlius, a deed, which on the face of it was described as a 
mortgage, stated that the grantee was already in possession under a pre- 
^'^ous mortgage by the grantor and was under the second deed to receive 
the profits in liquidation of interest so far as they would go, and that the 
grantor was not to be liable to repay the principal money or such balance 
of interest (if any) as might accrue uijon it unless he adopted a son, and 
the grantee, unless that event hajjpened, was to enjoy the property con- 
veyed in right of purchase for the sum (principal and interest) due to 
him. Held-, that the deed was a sale liable to be converted into a mort- 
gage, though it was named by the parties as a mortgage-deed — Jamnadas 
V. Brijbhukhan, 2 Bom. 113. So also, as long as the nature of the tran- 
saction is substantially such as to classify it as belonging to a particular 
kind of mortgage, the mere calling it by a different name \\dll not relegate 
it to another class — .Maepherson on Mortgages, p. 127. But although 
generally speaking the name given by the parties to a document is not 
conclusive as to its nature, still the designation is not always to be lost 
sight of, especially where the document is ambiguous and is suscepti- 
ble of more than one construction as to its nature and scope— Kalabhai 
V: Secretary of State, 29 Bom. 19. And so Butler in his edition of Coke 
on Littleton, larites : — ^“It may be laid down as a general rule, and sub- 
ject to a very few exceptions, that where a conveyance or assignment of 
an estate is originally intended as a security for money, whether this 
intention appear from the deed itself or by any otlrer instrument, it is 
always considered in equity as a mortgage and redeemable, even 
though there is an express agi'eement of the parties that it shall not be 
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redeemable, or that the right of redemption shall be confined to a parti- 
cular time or to a particular description of persons”. 

Language free from all possible doubt would be required to estab- 
lish a power given to a mortgagor to sell off the mortgaged property 
without the knowledge and consent of the mortgagee. Tire provision in 
the mortgage-deed that in case of a sale of any item of tlie mortgaged 
property, he would pay over the entire sale-proceeds to the mortgagee, 
did not authorize the mortgagor to sell any property without the mort- 
gagees knowledge and consent, but merely gave him power to redeem 
part without redeeming the whole — NatJm.MaJ v. Ratnan Mai, 41 C.W.N. 
901 (P.C.). 

In the absence of a stipulation tliat specifi? properties should be 
sold in lieu of compensation for loss in respect of the property sold, 
the document could not be constnied to create a fresh mortgage over 
the property already mortgaged — Ram KJwlataan v. Ratnnandan, A.I.R. 
1949 Pat. 505. 

326. Agreement of mortgage — Specific performance : — A mortgage 
is an accomplished transfer, and as such creates a right in reni; hut a 
mere agreement of mortgage between the intending debtor and creditor 
does not' create any such right, and such an agreement is not capable of 
specific performance, i.e., the Court cannot compel the parties to borrow 
or lend the money— /Rogers v. Challis, (1859) 27 Beav. 175 (178, 179) ; 
Sheikh Galim v. Sadarjan Bibi, 43 Cal. 59 ; Ram, Hef v. Pokhar, 7 Luck. 
237 ; Sichel v, Mosenthal, (1862) 30 Beav, 371 (377). Tlie rule that spe- 
cific performance cannot be granted in respect of a contract to lend 
money applied to a contract to lend to a company money payable by in- 
stalments upon the security of debentures to be issued by die company. 
Tlie defendant agreed to bonow a sum of money from the plaintiff on 
certain security. The defendant aftenvards obtained better terms from 
a third person and refused to perform his agreement widi the plaintiff, 
who then brought a suit for specific performance. Held that such a suit 
would not lie — Rogers v. Challis (supra); South African Territories Ltd. 
V. Wellington, [1898] A.C. 309 (in this case it was held that damages 
would be the adequate relief). But the law on this point has been alter- 
ed by statute. Sec. 122 of die Companies Act, 1956, provides that a con- 
tract with a company to take up and pay for any debentures of die 
company may be enforced by a decree for specific performance. Tiie 
case of Sichel v. Mosenthal, (supra) was a converse case, and diere a 
suit to compel a man to lend money was dismissed, and the Judge sug- 
gested that the proper remedy was an action for damages. A suit for 
specific performance of a contract to advance money being incompetent, 
any uniiaid balance of the mortgage consideration caimot be attached 
in execution of a decree against die mortgagor on die ground that it is 
a debt due to the mortgagor who has only a remedy in a suit for dam- 
ages — Sewa Singh v. Milkha Sitigh, A.I.R. 1936 Lah. 727, 17 Lab. 270, 
164 I.C. 582. A mere agreement to mortgage cannot create any interest 
in the mortgaged property, nor does it create any charge. It only gives 
rise to a personal obligation. Wliere an agreement to mortgage a house 
was made in favour of A, and subsequentiy the house was mortgaged 
to B, and A tiien filed a suit for specific performance long after Bs 
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mortgage, then assuming that a decree for specific performance cRn be 
properly made in that suit, the decree would not relate back to the date 
of agreement so as to confer on A a priority over B's mortgage — Waman 
V. Janardan; A,LR. 1938 Bom. 357, 40 Bom. L.R. 545. 

A contract to lend money cannot be sijecifically enforced. But the 
case of a usufmctuary mortgage stands on a different footing, particular- 
ly when possession has been delivered and the stipulation is that the 
profits are to be set off against the interest. If, in such a case the 
mortgagee does not pay the amount contracted to be paid, a suit will 
lie to recover the money. Here the executant has performed his part 
of tlie contract (by delivering possession) but the transferee has not done 
so. The suit is not really one for specific perfonnance of a mere con- 
tract to lend money, but to compel the mortgagee to perform his part of 
the contract when he has obtained delivery of possession — Sheopati v. 
Jagdeo, 52 All. 761, 1930 A.L.J. 1141, A.I.R. 1931 All. 95 (97), 124 I.C. 
764 ; Thdkar Singh v. Jagat Singh, A.I.R. 1933 Lab. 1 (2), 140 I.C, 495 ; 
Thakar Das v. Amar Chand, A.I.R. 1938 Lab, 21. If the usufructuary 
mortgagee fails to pay a portion of the amount contracted to be paid, 
die mortgagor is entitled to bring an immediate suit for recovery of the 
money, instead of going into an account in future when a suit for red- 
emption would be instituted — Sheopati v. Jagdeo, supra, 

Where the mortgagee has advanced tha money but the mortgagor 
refuses to execute a mortgage, the former can bring a suit for specific 
performance for compelling the mortgagor to e,xecute a deed of mort- 
gage, though of course it will be open to the latter to elect to repay the 
loan. Ghose’s Laio of Mortgage, 5th Edn., pp. 74-75, Where an agree- 
ment between a Company and H provided that “all stock-in-trade of the' 
Company shall be under hypothecation to H, and that the Company will 
soon execute in favour of H a regular deed of mortgage of the land, etc., 
for the sum of Rupees five lakhs to meet any deficit that may be due to 
H for the advances made by him after availing of the stock under 
hypothecation to H as afoi-esaid held that the agreement created a 
right in Hi to obtain a regular deed of mortgage which was to be execut- 
ed by the Company — Nnkinnchand v. Radha Kishen, 34 C.W.N. 506 (511) 
(P.C.), A.I.R, 1930 P.C, 76, 123 I.C. 157, 32 Bom, L,R. 533, 58 M.L.J. 
453. 

In the case of a mortgage by a member of a Hindu joint family of 
the entirety of a property, the purchaser however should not be compel- 
led to complete the purchase where there is an admission of the mortga- 
gor in; the memorandum as to a previous mortgage that his share was only 
one-third and there were threats by other members of the family to 
assert their rights — Benares Bank v. Bdloram Dey & Sons, 41 C.W.N. 520. - 

An agreement to execute a mortgage of immoveable property does 
not in India by itself constitute a mortgage or a charge upon the property 
— Hakum Chand v. Radha Kishen, supra ; Venkataramasioami v. Imperial 
Bank, A.I.R. 1938 Mad. 889 (892) (F.B.), (1938) 2 M.L.T. 461, 48 M.L.W. 
401. 

Where a mortgagee-purchaser is deprived of any item of the mort- 
gaged' property, by a stranger, the mortgagor must make good the loss 
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sustained by tlie» purchaser on account of the breach of covenant as to title 
involved in the contract of mortgage — Perimal v. Mariithanayaga, A.I.R. 
1936 Mad. 433, 165 I.C. 559. 

327. “Transfer of interest” : — ^According to the definition given in 
this section, the first requisite of a mortgage is that there should be a 
transfer of an interest in immoveable property. Tlie interest transfeixed 
depends upon the character of the mortgage. In a simple mortgage, the 
interest conveyed is the right to cause the property to be sold. In a 
mortgage by conditional sale and in an English mortgage, tlie actual own- 
ership is transferred, subject, however, to a condition. In a usufructuary 
mortgage, the transfer made is of the right of possession and enjoyment 
of the usufruct. 

Under the English system of law in cases where the ordinary fomi 
of mortgage in use in England before the passing of the Law of Property 
Act of 1925 is adopted, the whole of the mortgagorV interest passes to 
his mortgagee, notwithstanding that an equity of redemption remains in 
the mortgagor. Tliis equitable right is, however, an estate in the land 
and is not merely a personal contract on the part of transferor. But in 
India, since tlie passing of the T. P. Act, there is no distinction in Indian 
law between law and equity in regard to the rights of mortgagors and 
mortgagees. This Act is a self-contained code by which alone tlie rights 
'of mortgagor and mortgagee have to be ascertained — Ram Kin- 
kar v. Satya Cbaran, A.I.R. 1939 P.C. 14, 43 C.W.N. 281. The Indian 
authorities recognize the principle that the distinction between law and 
equity has no place in Indian law — Ibid, at p. 287. By the Indian law 
the interest which remains in the mortgagor is a legal interest and its 
retention may, therefore, prevent the whole of the mortgagor’s interest 
from passing to the mortgagee — Ibid., at p. 288. See also Bhupati v. Bon 
Behari, A.I.R. 1941 Cal. 436. There is no doctrine of law in India which 
prevents a beneficiarj'^ under a trust from dealing with his interest by way 
of mortgage, though it is true enough that in India such an interest is 
not technically regarded' as an equitable estate — Hem Chandra v. Sura- 
dhani, I.L.R. 11940) 2 Cal. 436 (P.C.), A.Ii.R. 1940 P.C. 134, 45 C.W.N. 
253. 

A mortgage is the transfer of an interest in specific immovable pro- 
perty. On the execution of a mortgage two distinct interests are canned 
out — (1) the mortgagee’s right and (2) the mortgagor's right to redeem — 
Bharat v. Mt. Chadi, A.I.R. 1947 AU-. 27 (F.B.), A.I.R. 1946 All. 883. Tlie 
transfer is as security for the repayment of a debt which subsists in a 
mortgage whereas it is extinguished in a sale — Manik v. Baldeo, A.I.R. 
1951 Pat. 327. 

Mortgage and charge distinguished : — ^Tlie words “transfer of an in- 
erest” distinguishes a mortgage from a charge. In a charge no right in 
rem is created, but the right is something more tiian ' a personal obliga- 
tion, for it is a jus ad rem<, that is, a right to payment out of property 
specified, wliile a simple mortgage is a right in rem. There is .thus verj' 
little difference between a charge and a simple mortgage except tliat a 
charge is only good as against a subsequest transferee ■nuth notice. ^^Tien 
a charge is created by act of party die specification of the particular fund 



480 TRANSFER OF PROPERTY 


[Sec. 58 


or property negatives a personal liability and the remedy o£ the holder of 
tlie charge is against only tlie property charged. When there is in addi- 
tion a personal covenant tlie security would become collateral to that 
personal covenant and tlie security would in that case appear to become 
a transfer of a right of sale to support the personal covenant and as the 
right of salei is a right in rem die transaction would be a mortgage. For 
this reason the absence of a personal liability is the principal test that 
distinguishes a charge from a simple mortgage — Benares Bank v. Har 
Prasad, A-.I.R. 1936 Lah. 482, 163 LC. 69. See also Sher Sing^i. v. Daya 
Ram, 13 Lah. 660 (667) (F.B.) ; Liladhar v. Shiwaji, A.I.R. 1936 Nag. 125 
(127), 165 I.C. 550. 

A mortgage is a transfer of an interest and in this respect it differs 
from a charge. A charge-liolder is only entitled to have his claim satisfied 
out of a particular property, but neither that proiierty nor any interest 
therein is transferred to him. It is only by virtue of a decree for sale that 
an interest in die property can pass to him — Qobinda v. Dicarka Nath, 
35 Cal. 837 (841) j Rajah Siva Prasad v. Beni Madhah, 1 Pat, 387 (392) ; 
AUaf Begam v. Brij Narain, 51 All. 612, 116 I.C. 855, A.I.R. 
1929 All. 281; Khemchand v. Mallo, 10 N.L.R. 81, 26 I.C. 601. 
"The broad distinction between a mortgage and a charge is 
this, that whereas a charge only gives right to payment out of parti- 
cular fund or particular profjerty without transferring that fund or pro- 
perty, a mortgage is in essence a transfer of an interest in specific immove- 
able property, Tlie line of division between a charge and a mortgage 
in England is a veiy clear one but in this country the division is not so 
well marked ; and in fact diere is very little difference between a charge 
and a simple mortgage as defined in this section” — per Das, J., in Raja 
Siva Prosad v. Beni Madhab, supra. Tlie creation of a charge in specific 
property gives the charge-holder a right. to recover a certain sum of 
money from die value of the property charged .and to that extent reduces 
the interest of the creator of the charge in die property. A charge 
therefore is a transfer of an interest in property in the sense that an in- 
terest which has existed in the creator of the charge passes to the holder 
of die charge and creates an interest almost the same as an interest 
created by a simple' mortgage — U. P. Government v. Manmohan, A.I.R. 
1941 All. 345 (F.B.) overruling Manmohan v. Lower Ganges &■ Co., I.L.R. 
1940 All. 558, A.I.R. 1940 All. 458, 1940 A.L.J. 449. Wliere a mortgagor 
having already mortgaged his lands with possession to the mortgagee, 
takes a further advance from him, on the security of the land already 
mortgaged, the second transaction does not amount to a fresh transfer 
of the land, consequently it is merely a charge and not a mortgage 
(under the Punjab Alienation of Land Act). But the case is different if 
the second transaction purports to cancel the earlier one or contains 
conditions substantially different from those contained in die original 
mortgage or an additional area of land — Sher Singh v. V^ya Ram; 12 
Lah. 660, A.I.R. 1932 Lah. 465, 139 I.C. 49 (F. B.). In the absence of 
any express words indicating 'a transfer of an interest in specific immove- 
able property, a document which entitles the creditor to recover his 
dues by attachment and sale of the property, and which contains a cov- 
enant against alienation does not create a mortgage but merely effects a 
charge — Royzuddi v. Kali Nath, 33 Cal. 985. Where a document simply 
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creates a lien on a property and does not contain any words showing 
that there is a transfer of interest in ’the property and no question of 
redem^ation is involved, the deed does not constitute a mortgage but 
merely creates a charge — Stkandar Ara v. Hasan Ara, A.I.R. 1936 Oudh 
196, 165 I.C, 70, The difference between the two is material in tin's res- 
pect that while the transfer of an interest creates a right in ram which 
is available against all subsequent transferees irrespective of notice, a 
plea of purchase without notice is a good defence against a prior claim- 
ant who. has merely a diarge falling short of an interest in the property 
— 'Kishun Lai v. Ganga Ram, 13 All. 28. In other words, a mortgagee 
can follow tlie mortgaged property in the hands of any transferee from 
tlie mortgagor, whereas a charge can be enforced against a transferee 
only if it is shown that he has taken with notice of the charge^RoysHtitfi 
V. Kali Nath, 83 Cal. 985. Tliis is now expressly provided in sec. 100. 
A mortgage is created only by act of parties, while a charge may be 
created either by act of parties or by operation of law. (See sec. lOO/. 

It is not essential for the creation of a mortgage that there should 
be an express transfer of interest. It is sufficient if the instrument taken 
as a whole operates such transfer — Kola Venkatanarayana v. Viippala 
Ratnom, 29 Mad. 531 (533) ; Balasubramania v. Siaagiiru, 21 M.L.J. 562, 
11 I.C. 629 (632) ; Ramabrahman v. Venkatanarasu, 23 M.L.J. 131, 16 
I.C. 209 (210) ; Venkatarama v. Sttppa Nandan, 27 M.L.J. 58, 24 I.C. 
24. In a simple mortgage, the interest transferred is the right to have 
the property sold, and this need not necessarily be provided for in the 
deed in so many .words ; it may be inferred from the language used, and 
where such an agreement can be inferred, then there is a transfer of an 
interest — Dalip Singh v. Bahadur, 34 All, 446; Har Prasad v. Ra/n 
Chunder, 44 All. 37 (44) (F.B.), 19 A.L.J. 807, 63 I.C. 750; see also 
Sampiiran Singh v. Ahmad Din; A.I.R. 1941 Lah. 274, 43 P.L.R. 277. 
'Such a transfer may be imijlied from the nature of the transaction and 
the circumstances of the case. Tlius, where a document, hypothecating 
a house as security for the payment of a debt, contained a full descrip- 
tion of the boundaries of the house, and consolidated the several amounts 
due on prior mortgages of the - same house, and further contained a 
covenant to pay, wtli an undertaking not to redeem a certain usufruc- 
tuary mortgage before the present mortgage was redeemed, held that the 
parties intended to create a mortgage, that if it lacked apt words in 
expressing the transfer of interest, the defect was due to the imperfect 
.power of expression of their minds, and that it was improbable that the 
creditors’ would have accepted a mere personal bond in substitution for 
two prior mortgages — Ponnuranga v. Thandavarada, 1915 M.W.N. 21, 26 
I.C, 274 ; see also Har Prasad v. Ram Chunder, (supra). Though a deed 
does not expressly contain any words involving a transfer of any specific 
interest in immoveable property, still if it contains a pro\'ision "that 
as a guarantee for tlie repayment of the princiiial money we hereby 
mortgage and hypothecate the properties- mentioned below, and we .fur- 
ther declare that until rej)ayment of tliis debt we shall not transfer the 
properties in any way,” held that the deed is a valid mortgage and not 
a charge — Ananda Ram. v. Dhanpat, 1 P.L.J. 563 (567, 568), 38 I.C. 37 ; 
Sheoratan v. Mahipal, 7 All. 258 (264) (F.B.). A Ijond contained the 
following words : "I am borrowing Rs,. 300 from you, and executing this 
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mortgage bond I promise to pay the money in tlie montli o£ Magh, 

1299 As security for the payment of the money I do mortgage the 

following properties Until the said money is paid up I shall not 

alienate these properties in any way. If I raise any dispute in paying 
the money, you should institute a suit and recover the money by attadi- 
ment and auction-sale of the said properties”. Held that the deed creat- 
ed a mortgage and not a mere charge, altliough there was iio transfer of 
any interest — Nabin Chand v. Raj Coomar, 9 C.W.N. 1001 (1002). In 
fact, this is the usual form in which mortgage bonds are drawn up in 
this country, and it is the universal judicial practice to treat documents 
in this form as simple mortgages — Ibid. The word panayam’ when used 
in documents executed in Malabar means a mortgage, if the property 
covered by* the ‘panayam’ deed is immoveable property; and vdien such, 
a document contains a personal covenant by the mortgagor to pay die 
amount, the document is a document of simple mortgage, even if the 
transfer of interest is not formally expressed in it — Samandati v. Mam- 
koth, 33 M.L.J. 679, 42 I.C. 349. Where a document calling itself diggu 
hhogyatn (a telegu word for usufructuary mortgage) provided that the 
creditor should receive rents and profits from a tenant in possession of 
the land for a certain number of years for the total of the principal and 
interest due, and it recited that the consideration was taken, on the 
security of the land, /i^W Aat the document was a mortgage-deed, as 
there was a transfer of an interest in immoveable property, and not mere- 
ly an assignment of the income for the period — Anantha Iyer v, Rairia- 
swami, 1914 M.W.N. 891, 26 I.G. 71. A bond contained the following 
stipulation : “In respect of this we have given to you in writing as a 
nazar sphan (i.e., sight mortgage) the fields which belong to ourselves 

and which we ourselves are enjoying If we do not pay according 

to contract you may sell the said fields through the Court and recover 
amount. If any balance remains, we will pay it off pereonally or by 
means of our other property” ; held that the above stipulations created 
a mortgage and not a mere charge — Vnkar v. Goverdhan, 14 Bom. 577. 
A borrowed a sum of money from B and mortgaged certain properties. 
A charge was created afterwards in favour of C by a consent decree. 
Subsequently B made a further advance to A and this sum was secured 
by an instrument described as a "further charge”. The provisions in the 
first mortgage-deed transferring the property to the mortgagee by way 
of security was also incorporated in the deed of furtlrer charge ; held 
that the deed of further charge was a transfer and therefore a mortgage 
and the rights of B under the deed of further charge ranked in priority' 
to the rights of C under the consent decree — Bhupati v. Bon Behari, 
A.I.R. 1941 Cal. 436. 

\ ^ 

But a security bond for refund of sale-proceeds in case of reversal of 
the decision in the appellate Court does not amount to a mortgage-deed 
when it does not expressly say that it is a hypothecation or mortgage and 
does not mention any person to whom the security is given. The liability 
in such a case is undertaken to the Court and' the' Court is not a juridical 
person and it can neither sue nor take property nor assign it {Ra^ Raghii- 
btr v. Jai Indar, 42 All. 158, 46 TA. 228). A security bond which ■ does 
not name the person to whom •the money is to be paid does not create 
a charge also — Mehdi Ali v. Chnni Loli A.I.R. 1929 All. '834, (1929) 
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A.L.J. 902, 119 I'.C. 81. Wliere a security bond, after reciting an order 
of the Court made upon an application lliat the possession of certain 
immoveable property should not be delivered over to the plaintiff, stated 
that “we have for^a sum not exceeding Rs. 300 made the properties men- 
tioned below security”, held that the document did not transfer an in- 
terest in the property but that it merely created a charge and not a 
mortgage— Rama Chariar v. Darastaami, 29 I.C. 605 (Mad.). A deed set 
out that the executant had borrowed a sum of money. Certain immove- 
ablQ properties were specified widiout anything more. Tliere was a 
covenant to repay and also a covenant not to alienate until repayment 
of the loan. Held, tliat there was merely an undertaking by the bor- 
rower not to alienate the property until the loan was repaid ; but there 
was no transfer of an interest in the property to the creditor, nor did it 
give the creditor a right to put the propeity to sale ; therefore tire tran- 
saction was not a mortgage witliin tiiis section and it is doubtfu'l also 
whether it even created a charge on the property — Mohan Lai v. Indo- 
mati^ 39 All. 244 (251, 2.52) (P.B.) ; Jatoahif v. Indomati, 36 All. 201 [per 
Richards, C.J.). 

328. ‘Specific’ immoveable property: — ^The next requisite of a mort- 
gage is that the immoveable property must be distinctly specified. Tlie 
property intended to be mortgaged must be described so that it may be 
readily recognised and identified — Najibulla y. Nasir, 7 Cal. 196 (198) ; 
Bhoneswar v. Ram Khelavoan, 5 LC. 654. The object of having the pro- 
perty defined specifically is to render the identification as easy as pos- 
sible, and to shut the door against fraud and controversy — Carpenter v. 
Deeti, 23 Q.B.D. 566 (at p. 574). Thus, where under a bond the obligor 
agreed that if the principal and interest be not paid up within the stipu- 
lated period, the -obligee would have liberty to realise the amount due 
from “my moveable and immoveable property,” held that the language 
of the bond was too vague to create a charge on any, definite estate — 
Collector v. Betti Moharani, 14 All. 162; Baldeo Rai v. Mtirli Rat, 10 

, A.L.J. 120, 16 I.C. 638. A mortgage of "my house and landed property” 
is void for uncertainty— Ddrs/icn Singh v. Hamuanta, 1 All. 272. In 
Ramsidh v. Balgovind, 9 All. 158, "the obligors of a bond described them- 
selves as residents of a certain- place and said that they pledged their 
property for a debt; the hypothecation was held to be too indefinite to 
be acted upon. But if they had described themselves as the o^TOers of 
certain property and then gone on to pledge their rights and interests 
therein, the case would have been different — Deojit v. Pitambur, I'All. 

- 275. For instance, where tlie mortgagor described certain property as 
belonging to him and then recited that “my rights and property in the 
aforesaid talook shall remain pledged and hypothecated for this debt,” 
held that the recitah created a good mortgage as the property was clearly 
defined — 'Bishan Dayal v. Udit Narain, 8 All. 486. Where the proper^' 
was described, as “villages granted to the executant by Government in 
perpetuity,” held that the property was sufficiently identified, although 
the names of the villages were not mentioned — Kanhia Lai v. Muham- 
mad, 5 All. 11. See also Land Mortgage Bank v. Abdul Kasim, 26 Cal. 
395 (P.C.). A deed describing the mortgaged property as “my zemindary 
property” without any further specification was held not void for uncer- 
tainty, as the words were capable of being made certain by .proof of the 
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mortgagor having -at the date of tlie deed owned a specific zemindary 
interest — Shadi Lai vj Thakur Das, 12 All. 175. A document of mort- 
gage did not give the boundaries of the lands, but specified tliem as 
“my jirayati and imm lands which* I own at thq village pf my residence”. 
Held that the description was suflScient to satisfy the requirements of 
this section and that it created a mortgage — Dakkata v. Sasanapnri 1 
L.W. 96, 22 I.C. 524. 

Where a mortgagor mortgages his right to recover rent from the ten- 
ant in respect of a certain holding and makes reference to the area of such 
holding and the amount of rent due thereof in the mortgage-deed, die 
mortgage is really a mortgage of an interest in immoveable property, as 
rent is the first charge on the holding — Ramzan v. Babu Lai, A.I.R. 1938 
Pat. 16, 18 P.L.T. 801, 173 I.C. 64. Mortgage widi possession of fruit- 
bearing trees is a mortgage, either of immoveable property or at least 
of an interest in immoveable property — Shio Daijal v. Pirttoo Lai, A.I.R. 
1933 All. 50, 54 All. 437, 140 I.C. 491. 

Under sec. 3 growing CTOps are not immoveable propertj*. Tliere- 
fore, a mortgage of such crops does not require registration. A mortgage ' 
of crops not in existence amounts to a mere agreement to hypothecate 
the future crops when they come into existence. Such an agreement is 
valid. As soon as the crops grow, die hypothecation becomes complete 
and attaches to the crops and creates equitable interest in the mort- 
gagee. Such a charge can be enforced against all subsequent transferees 
with notice but will be of no avail against a transferee ivithout notice— i 
Babu Ram v. Ram Sarup, A.I.R. 1926 All. 164, 89 I.C. 410, 

It may be held, as a general rule, that if there is a mutual mistake 
in a mortgage in the description of propeily and the same mistake is 
reproduced in the decree, equity may go back to the original transaction 
and re-form both die mortgage and the decree so as to make them con- 
form to the intention of the parties, but in a case where the decree has 
been executed and title has passed to a purchaser, fresh considerations may 
arise — Bipin v, Fritja Braia, 26 C.W.N. 36. 

329, Consideration of mortgage : — A mortgage must be .supported 
by consideration ; without consideration a mortgage becomes unenforce- 
able and no charge can be created on the property — Ramasami v. Sun- 
dara, 23 I>.C. 805 (Mad.) j Kumarappan v. Naratjana, 35 I.C. 455 (Mad.) ; 
RaUa Ram v. Malawa Ram, 123 P.W.R. 1911, 12 I.C. 308. • A moitgage 
is not rendered invalid by the mere -fact of rion-payment of a part of the 
consideration by the mortgagee. This fact does not entitle die mort- 
gagor ^to rescind the contract at his option — Manicka v. Arumugha, A.I.R. 
1945 Mad, 340, (1945) 2 M,L.J. 7. But where a person ^granted along with 
another a mortgage which was for the benefit of- die latter and under- 
took joint liability for the, mortgage-debt, it has been held tiiat he is 
bound by the mortgage, although he may receive no part of the consi- 
deration money and the entire amount is received by the other mortgagor 
— Annamoyi v. Umesh, '40 C.W.N. 339. Where the mortgagor completes 
his part of the contract, |iut the mortgagee fails to discharge ,the consi- 
deration, the mortgagor has a transferable claim and his assi^iee is 
entitled to sue the mortgagee for the amount— Sflrdiar Khan v. Ram Mai, 
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A.I.II.-1936 Lali. 196, 162, 1, C. 698; Sheopati v. Jagdeo, A.l.R. 1931 
AU. 95. 

Tlie cohsideration of a mortgage may be either (1) money advanced' 
or to be advanced by way of loan ; (2) an existing or future debt ; or 
(3) the peiiormance of an engagement giving rise to a pecuniary liability. 

‘Money advanced’ includes “existing debt” and something more, for 
it will comprehend a debt which has become barred . by limitation or 
otherwise irrecoverable, whereas an ‘existing debt’ means a debt, which 
is not so ban'ed. 

Wliere~there is a sale for a price and a mortgage on the same property 
for the price, the mortgage being tlie consideration for the sale, if it is 
found tliat the vendor had no title to the_ property conveyed, -the mort- 
gage is devoid of consideration — Ramamijulu v. Gajraja Arumal, A.I.R. 
1950 Mad. 146, (1949) 2 M.L.J. 560.' 

Proof : — IWliere a mortgage-deed is proved to have been executed 
and the document contains an acknowledgement of the receipt of con- 
sideration, this is strong prima facie evidence that the consideration was 
actually received — Naranpn v, Ghtilam Mahammad, A.l.R. 1938 Lah, 
463, 40 P.L.R. 313. Wliere there is an’ endorsement by -the Sub-Registrar 
upon the mortgage-deed . about tlie payment of money in his presence, 
the onus lies upon the mortgagor or his legal representatives to rebut 
the endorsement — Mt. Mangala v. Mahadeo, A.l.R. 1937 Oudh 443, 170 
I.C. 523. 

"For the purpose of securing, etc": — ^A mortgage is created for the 
purpose of securing a debt or other obligation. A transfer which is made 
by way of discharging a debt is not a mortgage — Nidha Sha v. Murli, 25 
All. 115 (P.C.) ; Abdulbhai v. Kashi, 11 Bom. 462, 

Money -advanced : — But the terms of an agreement entered into by 
the plainU/f and defendants, a pending suit was compromised, and pay- 
ment of an ascertained balance found due from the plaintiff was secured 
by the defendants (creditors) being placed in possession of the plaintiff’s 
lands for a certain number of years, with the right of enjoying all rents 
and profits thereof subject to the pajment of a fixed rent, part of which 
was to be paid to the plaintiff and the remainder to be retained by the 
creditors towards payment of the debt. Held that the agreement was a 
mortgage, and redeemable on the usual terms — Mushook Am'een v. 
Marem Reddy, 8 M.H.C.R. 31. Similarly, a document whereby the 
executant gave possession of Iiis land to' his creditor to secure his debt 
and to have the debt discharged out of the rents and profits, was held 
to be a mortgage — Venkafeswara v. Keshava, 2 Mad. 187. 

“To be advanced” : — ^A mortgage may be given not only for an exist- 
ing debt but also as a security against advances to be made in future. 
Such a case may arise where for instance a mortgage is given as a run- 
ning security for the balance of an account — Henniker v. Wigg, 4 Q.B. 
792 ; Ahmedabad People’s Co-operative Bank Ltd. v. Pradip Amratlal, 
A.l.R. 1959 Bom. 482. Where the mortgagor allows a- portion of the 
mortgage-money to remain with the mortgagee in a deposit account in 
such a way that he could draw upon it and obtain the money-at any time, 
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the consideration of the mortgage is not only .tlie raoiiey actually taken, 
but also the money left in the hands of the mortgagee and ‘to be advanc- 
ed’ when occasion requires — Hart Ram v. Sheo Dayal, 11 AH. 136. 

If the consideration for a mortgage is a mere promise’ to pay a parti- 
cular debt, the mortgagee may claim repayment of the full amount of 
the debt. But where the liability is in respect of amounts advanced by 
the mortgagee for tlie discharge of a particular debt, he is entitled only 
to what he has actually paid to disdiarge the debt — Sunddram v. Man- 
nadiar, A.I.R. 1947 Mad. 197, I.L.R. 1947 Mad. 411. 

Future debt A mortgage-deed provided : “Tlie mortgagee shall 
enjoy the profits of tlie mortgaged land in lieu of interest. I, the execu- 
tant, shall continue to pay to the mortgagee every year the deficiency 
in the amount of interest j and in case of default of payment of the same 
in any year the mortgagee shall in tliat year have iiower to recover it 
from a nine-anna Zemindary share, and other moveable and immove- 
able proiieity.” Held that the document created a valid mortgage of the 
nine-anna Zemindary share for securing the payment of deficiency of 
interest that miglit arise in future — Blvola Das v. Bish Nath, 10 A.L.J. 
162, 16 I.C. 982. 

A bond addressed to the Registrar of the High Court was as follows. 
“We the appellants to England put a portion of our Zemindary as per 
schedule in security for the Rs. 4,000, being the amount of costs of the 
respondents to England, stiiiulating that till iiassing of an order by the 
Privy Council we shall not sell, mortgage or create encumbrance of any 
other kind.” Held that the bond amounted to a mortgage, because its 
effect was to transfer to the Registrar an interest in specific immoveable 
property to secure a future debt which might become due from the 
appellants to the respondents — Tokhan v. Ginuar, 32 Cal. 494 (496) ; 
Girindra v. Bejoy Gopal, 26 Cal. 246 (249) ; Naganmt v. Tangatiir, 31 
Mad. 330 (332). But see Janki Kuar v. Samp, 17 All. 99 (102)'. 

Contingent liability : — ^Tlie hypothecation of property for the pur- 
pose of securing a future liability to pay. the mortgage-money in case the 
mortgagee should be deprived of possession of the mortgaged propertj', 
amounts to a mortgage, because a mortgage can be created for the dis- 
charge of contingent liability — Nand Lai v. Dharamdeo, A.I.R.- 192.5 Pat. 
288, 78 I.C. 457. Ghose’s Law of Mortgage, 5th Edn., p. 198. 

Engagement giving rise to a pecuniary liability : — The word ‘‘engage- 
ment” is not defined either in .tliis or tlie Conti'act Act, but it clearly 
means a conti'act as defined in sec. 2 of the latter Act. Tlius, where the 
object of the mortgage was to secure- the delivety by the mortgagors of a 
certain quantity of indigo on a certain day, and die jiai-ties had assessed 
die amount of the pecuniary liability which might arise in anticipation 
of a breach, the mortgage was held to be I'alid, being for the purpose 
of securing the “perfoi-mance of an engagement” as provided by the 
definition. See Macnagliten’s Mortgage, 7th Ed., p. 654. See also.Bhoifl 
Das V. Bish Nath, 10 A.L.J. 162, 16 I.C. 982, cited above, which was a 
‘case of mortgage for securing the perfoniiance of an engagement, vis., 
the payment of deficiency of interest. 
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The term “pecuniai'y liability” means a legal obligation to pay dam- 
ages whether hquidated or not — Nath' Ram v. Shih Dut, 5 All. 238. A 
vendor executed a document of indemnity agreeing that if any prior lien 
or cliarge. should, be disclosed on the property, he would repay the whole 
money- mth intei-est, and he hypothecated certain property to secure 
repayment of the money j held that there was clearly an engagement 
wliich gave rise to a pecuniary liability and that the terms amounted 
to a mortgage — Niaz AJimad v. Mangu Lai, 5 A.L.J. 723 ; Narayam- 
samy v. Ramasamy, 12 L.W. 674, 60 LC. 611. The defendant borrowed 
paddy from the plaintiff and executed a bond agreeing to repay the 
paddy with interest thereon (payable in paddy), and as security for the 
realisation of tlie paddy, hypotlaecated certain immoveable property. The 
bond provided that in default of payment of the paddy the plaintiff 
would be entitled to reahse tlie claim with interest thereon -by sale of the 
property hypothecated. Held that the transaction w.as a mortgage. The 
essence of the matter was that the land was made security for the oaii/e 
of the paddy, because upon failure to deliver the paddy the mortgagee 
became entitled to recover the price thereof by sale of the land. So, 
the parties entered into an engagement which, if not performed by tlie 
^delivery of the paddy, would give rise to a pecuniary liability — Ramchand 
v. Isioar Chandra^ 48 Cal. 625 (632) (F.B.), 25 C.W.N. 57, 61 I.C. 539. 

330. Part-payment of consideration : — K mortgage does not cease 
to be enforceable merely because only a jwt of the consideration has^ 
been paid and tlie balance remains unpaid. The mortgagee is entitled 
to a lien on the mortgaged property to the extent of the amount actually 
advanced — Venkatapathi v. Venkata, 47 I.C. 563 (Mad.) ; Navunni v. 
Ramaswami, 52 I.C. 738, 10 L.W. 169 ; -Zemindar of Karvetnagar v. 
Subbaraya, 1918 M.W.N. 146, 43 I.C. 871; Makhan Lai v. Eanuman- 
baksh, 2 P.L.J. 168, 38 I.C. 877; Bajrangi Saliai v. Udit Naiain, 10 
C.W.N. 932 ; Rajdni Kumar v. Gour, 35 Cal. 1051 (1057) ; Rashik Lai 
V. Ram Narain, 34 All. 273 ; Rajai Tininial v. Pandla Muthial Naidu, 35 
Mad. 114, 9 I.C. 289 ; Motichand v. Sagu'n, 29 Bom. 46 ; Bhagabati v. 
Narayan, 31 Bom. 552. See also Hukmichand v. Rtoneer Mills Ltd., 2 
Luck. 299, A.I.R. 1927 Oudh 55 (58); 99 I.C. 483 ; Fazal v. Milkha, 
A.I.R. 1933 Lah. 193, 145 I.C. 182; State of Kerala v. Cochin. Chemical 
Refiners Ltd. A.I.R. 1968 S.C. 1361. Thus, where a jpart only of the 
money mentioned in the mortgage-deed has been advanced, o.nd there is 
no suggestion that the mortgagor has cancelled the contract or that he 
had power to db so, ihe mortgage is perfectly valid to the extent of the 
money actually advanced, and the mortgagee is entitled to a decree — > 
Bajrangi Sahai v. Udit Narain, supra. Where part of the consideration is 
void or fails or the mortgagee m^es default in paying it, the right prin- 
ciple seems to be that the mortgage is good to the extent of the consi- 
deration that has validity passed — Rajai Tirumal v. Pandla Muthial, 35 
Mad. 114 (118), dissenting from Subba Ran v. Deca ShMti, 18 Mad. 126. 
“If the mortgagee advances only a part of the sum contemplated in the 
- mortgage, it is a valid security for so much as he does advance and for 
so much only. For. the advance actually made, the mortgage is good 
against the mortgagors assignee in bankruptcy’ — Jones on Mortgages, 
Vol. I, Sec. 387. Where the execution and registration of a bond have 
■ created in favour of the mortgagee a transfer of an interest in the mort- 
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gaged property, the mere non-payment of a portion of tlie consideration ' 
does not render the bond inoperative and invalid, unless there ivas an 
intention on the part of the parties that the terms of tiie bond would not 
be given effect to until the entire consideration money was paid, Tliis 
intention is to be iwoved in each case — Makhan Lai v. Hanumanbaksh 
2 P.LJ. 168 (174, 175), 38 I.C. 877. The validity of a mortgage does not 
depend upon passing of consideration at its creation. Wliere die debtors 
executed a mortgage to secure the interest of the Bank \Wth regard to the 
demand loan account of the debtors, the mortgage does not become 
invalid because the consideration shown therein was not credited by the 
Bank on the date of execution towai-ds the amount due from the debtors 
— Thomcos Bank v. Mathew, A.I.R. 1956 Trav.-Co. 234. 

' Remedy of mortgagor ; — Where the mortgagee paid only a portion 
of the consideration of the mortgage, a suit by the mortgagor to compel 
the mortgagee to pay the balance of the consideration is not maintainable; 
but it is open to the mortgagor to sue die mortgages for damages for 
breach of the agreement to lend money or he may redeem the mortgagee 
on payment of the amount actually received — Anakaran v. Saidamadath, 
2 Mad. 79; Yadavendra v. Srinheasa, 47 Mad. 698 (699), A.I.R. 1925 
Mad. 62, SO I.C. 5 ; Sheikh Galim v. Sadarjan, 43 Cal, 59 (61, 63). But' 
in the case of u possessoiy mortgage where the mortgage has been com- 
pleted and possession given but the full amount of the conideration has 
not been paid, a suit by the mortgagor for the balance of the" amount 
due has been held to be maintainable as a suit for compensation and 
die measure of the compensation is the difference between the amount 
stipulated to be paid and the amount actually paid. Such a suit is not fo'r 
die specific performance of the contract — Thakur Das v. A7nar Chand, 
A.I.R. 1938 Lah, 21. 

331. Mortgage-money — Interest : — A mortgagee, ‘in the absence of 
any contract to the contrary, is entitled to treat the interest due under 
a mortgage as a charge upon the mortgaged property ; and die mortgag- 
or, at the time of redemption, is bound to pay the interest also, and not 
the principal debt alone — iGanga Ram v. Natha Singh, 5 Lah. 425 (427, 
428), (P.C.), A.I.R. 1924 P.C, 183, 89 I.C. 820, 29 C.W.N. 558 ; Badhawa 
V. Akbar Ali, 9 Lah. L.J. 428, 103 I.C, 752, A.I.R. 1927 Lah. 817 (819) ; 
Ram Kishore v. Ram Nandaii, 25 A.L.J. 1086, A.I.R. 1928 All. 99 (101), 
108 I.C. 149 ; Abbas v. Ramdas, 9 Lah. 140, A.I.R. 1928 Lah. 342 (343), 
112 I.C. 153; Rom Ratan v. Aditya, 3 Luck. 459, 112 I.C. 481, 
A.I.R. 1928 Oudh 273 (275) ; Sir Md. E}as Rasul v. Sayid AH, A.I.R. 
1941 Oiidh .498 (501), 1941 O.W.N. 768, 194 I.C. 615 ; Siitaj Mai v. 
Chander Bhan, A.I.R. 1939 Lah. 129, 41 P.L.R. 80. - Even though die 
mortgagors make themselves personally liable for the jiajanent of the 
interest, such personal liability is not incompatible . with the fact diat 
the interest forms also a charge on the property — Manghi v. Dial Chand, 
27 P.L.R. 643, A.I.R. 1924 Lah, 624, 96 I.C. 477. Inspite of personal 
liability undertaken by the mortgagor to pay deficiencj' in profits, the 
mortgagee in possession, is entitled to recover the interest from the mort- 
gaged property — Sir Md. Efas Rasul v. Saiytd Ali, supra. So also, the 
mere fact that there is an express reference to interest in the personal 
covenant, and no express reference to interest in the hypothecation clause. 
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does’ not show that interest is not charged on the property — 'Rang Raj v. 
Sheonarain, 9 P.L.T. 785, A.I.R. 1928 Pat. 398 (399), 110 I.C. 594. 

The mortgaged property is liable to be sold not only for die prin- 
cipal sum secured but also for the interest — Jainandan V. Bai] Nath, 2 
P.L.T. 229, 63 I.C. 297 (301). But this section does not enable a mort- 
gagee, to make a claim to interest which is not given to him by the 
mortgage-bond. Tliiis, a property was mortgaged with possession to 
the plaintifiF ; . under the terms of the mortgage the profits were to be 
enjoyed in' lieu of. interest and if after the stipulated period the principal 
amount was not paid, it was to be recovered without interest by sale of 
the mortgaged property. Held' that under the terms of the bond the 
property was a security only for die amount borrowed and not for inter- 
est, that the interest was payable only out of the profits, and the plaintiff 
was entitled to recover only the principal amount by sale of the mort- 
gaged property — Manik Chand v. Rangappa, 45 Bom 523 (526, 527), 22 
Bom. L.R. 143-5, 59 I.C. 765. See also Nammahcar v. Krishnasioami, 16* 
L.W. 743, A.I.R. 1923 Mad. 71, 72 I.C. 987. 

A mortgagee is under no duty to recover his mortgage-money as 
soon as possible and if he does not do so he does not lose his right to 
get interest — Bhag Chand v. Stifan Singh, A.I.R. 1938 Pesh 73 (75). 

Post diem interest : — ^Unless the terms of a mortgage document 
show that it was the intention of the parties that no interest should be 
paid subsequent to the date when the mortgage falls due, post diem in- 
terest is payable till the date when* the money is actually realised by the 
mortgagee. Even though the mortgage is an English mortgage and con- 
fers a power of private sale on the mortgagee in default of payment of 
principal on the due date still the mortgagee’ will be ‘entitled to post 
diem interest, and he is not bound to exercise the power of sale under 
penalty of losing his right to subsequent interest — Agnes Campbell v. 
Atidikesavalu, 20 L.W. 153, 82 I.C. 399, A.I.R. 1924 Mad. 736 (740). 
\Vlien the deed is silent as to the payment of post diem interest, the 
presumption is that the mortgagor will continue to pay interest at the 
.stipulated rate calculated- up to the time of tender or payment or the 
institution of a suit by the mortgagee — Mahadeo ’v. Dhiraj, 44 All. 772 
(774), following Mathura Das v. Raja Narindra, 19 All. 39 (P.C.) ; 
Bindesri y. Ganga Saran, 20 All. 171 (P.C.) ; Sarah v. Jogendra, 25 
Cal. 246 ; Amar Singh v. Baij Nath, A.I.R. 1926 Oudh 378, 93 I.C. 
958. Tlie Lahore High Court also holds that if the mortgagor fails 
to make payment of the mortgage-debt within the stipulated time, and the 
deed contains no express provision for the payment of interest after the 
due date, the mortgagee is entitled to damages for non-payment of the 
debt in due time, and the measure of damages would usually be the 
same as the rate of interest stipulated for by the parties — Btidhu v. Nia- 
mat, 4 Lah. 406, 75 I.C. 375, A.I.R. 1923 Lah. 632 (633) ; Motan Lai v. 
Muhammad Bakhsh, 3 Lah. 200 (F.B.), 66 I.C. 771, A.I.R. 1922 Lah. 254 ; 
Abbas V. Ramdas, 9 Lah. 140, A.I.R. 1928 Lah. 342 (344), 112 I.C. 153. 

Other Cases : — ^Where the mortgagees are to enjoy tlie profits of the 
property in lieu of interest, presumably the interest contemplated by the 
jjarties is the prevailing rate of interest — Thakur Singh v. Jagaf Singh, 
A.I.R. 1933 Lah. 1, 140 I.C. 495. 


62 
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Where a mortgage-bond contains independent personal covenant to 
pay interest at some regular intervals, besides providing for principal 
with interest on demand, the mortgagee can sue for interest every time 
there is a breach of the covenant — Ma Shioe v. Maung Ba, A.I.R 1938 
Rang; 113. 

A mortgagee is entitled to the rate of interest stipulated for in the 
mortgage-deed, and unless tliere are good grounds for depriving him of 
tliat right, the rate agreed upon cannot be disallowed — Woman v. Jonar- 
dan, A.I.R. 1938 Bom. 357, 40 Bom, L.R, 545; Jagmohan v. Jugal 
•Kishoxe, 36 C.W.N. 4 (P.C.), As regards a stipulation for higher rate 
of interest in default tlie rule in England has been stated thus : "It 
is well-settled, if not an intelligible rule, that if the mortgagee wishes 
to stipulate for a higlier rate of interest in default of punctual payment, 
he must lesexve the liigher rate as the interest payable under the mort- 
gage and provide for its reduction in case of punctual payment, and 
he cannot effect this object by r^er\4ng the lower rate and making 
tlie higher the j^enalty for non-pa 3 'me 2 it at. Uie appointed time, because 
it is said an agreement of the latter kind being nomini pwnae is reliev- 
able in equity” — Fisher & Lightivood^s Lau> of Mortgage, 7th Edn. 
(1931), p. 745. 

By an arrangement between tlie parties the consideration for a mort- 
gage was left with the mortgagee for payment of certain debts of the 
mortgagor, Tlie mortgagee paid the debts some time after : held that 
in settling the account between tlie mortgagor and mortgagee interest 
should be calculated on tlie debts paid only from their dates of pay- 
ment by the mortgagee — Sm. Nathuni v, Dharanidhar,' A.I.R. 1937 Pat 
156 (158), 15 Pat, 742, 165 I.C. 310. 

331A. Restriction on rate of interest : — Hindu Law — Under the 
Hindu law a debtor is not liable to pay at one time interest which 
exceeds tlie principal and the excess ceases to be recoverable — Gooind v. 
Malkarjtmappa, A.I.R, 1928 Nag. 133, 107 I.C. 205. Tliis rule of damdu- 
pat is in force in the Presidency of Bombay (including Sind) [Dhondit v. 
Narayan, 1- Bom. H.C.R. 47 ; Gopal v, Gangaram, 20 Bom. 721 ; Ali v. 
Shahji, 21 Bom. 85 ; Daivood v. Vullubhdas, 18 Bom. 227 ; Har Lai v. 
Nagar, 21 Bom. 38 ; Dagdusa v. Ram Chandra, 20 Bom. 611 ; Husser- 
wanji V. Laxman, 50 Bom. 452], in Berar [Jairatn v. Dehidayal, 46 I.C. 789; 
Ram Chandra v. Radha, 10 N.L.R. 96] and the area subject to the ordi- 
naiy original jurisdiction of the Calcutta High Coiurt [Nebfn v. Romesh, 

14 Cal. 781], but it is not applicable outside such jurisdiction [Het Narain 

V. Ram Deni, 12 C.L.R. 590] or in tlie Madras Presidency [Annaji' v. 
Raghubai, 6 Mad. H.C.R. 400; Subramania v. Subramania, 18 M.L.J. 
245]. The rule is ajjplicable in the aboi^e-mentioned areas only in cases 
where the debtor is a Hindu — see Dawood v. Vullubhdas, .supra; Hari 
Lai V, Nagar, supra ; Jestoanbai v. Manordas, 35 Bom. 199 ; AH v. Shabji, 
supra ; Abdul v. Sheikh Nizam, 102 I.C. 41 ; Narayan v. Syed Hafiz, 
A.I.R. 1925 Nag. 21 (25), 87 I.C. 264., ' 

Tlie rule of damdupat is applicable to mortgages— Lai v. Nara- 
samba, 42 Cal. 826 ; Jeewanbai v. Manordas, supra ; Asanand v. Tirlsan, 

15 I.C. 824. The Madras High Court has, however, held that the rule 
does not apply to mortgages executed after the. Transfer of Property Act 
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came into force — Madhwa v. Venkata, 26 Mad. 662. But it is submitted 
that there is nothing in this Act which can be construed as abrogating 
the rule of damdupat. 

Statute Law ; — Under the Usurious Loans Act, X of 1918 (as amend- 
ed by Act XXVIII of 1926), secs. 2 and 3, where in a suit for enforcement 
or redemption of any secuiity, whether heard ex parte or othenvise, the 
Court has reason to believe tiiat the interest is excessive, the Court may 
re-open the ti'ansaction, take an account and relieve the debtor of all 
liability in respect of any excessive interest and if anything has been 
paid or allowed in account in respect of such liability, order tire creditor 
to repay any sum which it considers to be repayable in respect thereof. 
The Act does not definitely say what rate of interest is “excessive”, but 
in a general way indicates what may be regarded as excessive — ^sec. 3 (2) 
of the above Act. Where in a mortgage-bond the rate of interest stipu- 
lated was 24 per cent per annum and the mortgagee allowed the interest 
to accumulate obviously with the intention of absorbing the entire pro- 
perty, it_was held that the interest .was very high and it was reduced to 
6 per cent. — Ram Ajodbya v. Feringi Tetcari, A.I.R. 1936 Pat. 3, 160 
I.C. 681 ; see also Jessore Loan Co, v. Shailaja Nath, 59 Cal. 722. But 
where interest on a mortgage was. payable at 12 per cent, per annum, 
merely because compound interest was payable on default to pay interest 
regularly, tlie fate of interest was not held to be excessive — Abdul v. 
Sheo Dayal, A.I.R. 1934 All. 152, 55 AU. 496, 151 I.C. 900. 

A mortgage-deed provided that the sum of Rs. 2,000, which was 
borrowed tlrereunder, should be repaid in eight annual instalments of 
Rs. 250 each, such instalments to count both towards principal as well as 
interest on -the entire sum. It was further provided that “in defaidt of 
payment of sums due in any instalment die sum remaining unpaid on tlrat 
date shall be added to the principal and the entire amount become pay- 
able at once irrespective of future instalments, the entire sum carrying 
interest at 1 per cent, per mensem compound witli yearly rests, tteld, 
that the stipulation for payment of compound interest at die rate of 12 
per cent, per annum was in the nature of penalty and ^vas not binding 
on the mortgagor — Ramamurti v. Subbarao, A.I.R. 1939 Mad. 481, (1939) 1 
M.L.J. 491, 1939 M.W.N. 323. Where the security was good and Aerewas 
no reason why ihe suit should have been delayed for 13 years, die High 
Court reduced the rate of interest from 1 per cent, compound to 1 per 
cent, simple per mensem — Sitaram v. Krishnarao, A.I.R. 1940 Nag. 156, 
1940 N.L.J. 179, 190 I.C. 641. 

Tlie Provincial Legislatures have, however, in many Provinces defi- 
nitely provided what rates of interest are to be regarded as excessive. 
Thus, the Bengal Money Lenders Act, VII of 1933, has enacted that 
where in any suit in respect of any money lent after the commencement 
of the Usurious Loans Act, 1918, it is found that the interest charged ex- 
ceeds the rate of 1.5 per cent, per annum in die case of a secured loan 
or 25 per cent, per annum in the case of an unsecured loan or diat there 
is a stipulation or rests at inten'als of less than 6 months, the Court shall 
presume for die purposes of section 3 of the Usurious Loans Act, 1918, 
that die interest charged is excessive. In secs. 4 and 6 of the said Ben- 
gal Act the rule of damdupat has been adopted, "notw’ithstanding aiw- 
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thing in any other act”. Section 5 of the same Act enacts that interest 
exceeding 10 per cent, per annum shall not be recoverable in respect of 
any loan made, after tire commencement of the Act, under a contract 
wliich provides for the payment of compound interest. The rate of in- 
terest has further been scaled down by sec, 30 of the Bengal Money- 
lenders Act, 1940. 

For more or less similar provisions and other similar Acts recently 
passed by other Provincial Legislatures see the Central Provinces Act, 
XI of 1934, Assam Money Lenders Act, IV of 1934. 

332. When mortgage takes effect : — ^In die absence of a contract or 
stipulation to tlie contrary, a mortgage is complete and a ‘transfer of inter- 
est’ is effected, not when the consideration for it is paid or made good, 
but when the mortgage-contract is entered into regardless of whether and 
when consideration is paid or made good. The covenant or stipulation 
to the contrary may be express or implied, the question in such cases 
being — When did the parties intend that the transfer should take effect? 
Tire presumption would be in favour of immediate transfer, but tliis pre- 
sumption could be rebutted by proof of an express stipulation to the 
contrarj' or by proof of facts and circumstances from which a contrary 
intention might reasonably be inferred — Allah Ditto v. Nazar Din, 53 
P.R. 1916 (F.B.). Delivery of possession is also not essential unless it is 
specifically agreed that the mortgage bond will not be effective if the 
deed is not delivered — Ram Rtip v, Jang Bahadur, A.l.R. 1951 Pat. 566, 
30 Pat. 391. A mortgage is perfected by registration, and unless the 
bond provides to the contrary it takes effect from the date of registration 
and not from he date when tiiie consideration money is subsequently paid. 
Die words “future debt” show that a mortgage will become effective even 
though the consideration has not yet been jiaid. Dierefore, where after 
the registration of a mortgage the mortgagor sold the property to a tliird 
person by a registered deed, and subsequently the mortgagee paid die 
consideration money for the mortgage to the mortgagor, held that mort- 
gagee’s right prevailed over that of the I'endee — Raghunath v. Amir 
Baksh, 1 Pat. 281, 3 P.L.T. 307, 65 I.C. 329, A.l.R. 1922 Pat. 299. .Die 
language of sec, 58 is clear, and unless tlie parties contemplated the 
bringing into e.xistence of the mortgage on a) future date, the rule is that 
the mortgage, takes effect on the date of execution of the mortgage, even 
though it is made to secure a future debt. And a second mortgagee can- 
not obtain priority on the ground that at the time when the first mortgage 
was created there was no debt owing from the mortgagor to the first 
mortgagee — Naratjanasamy v, Ramasamy, 12 L.W. 674, 60 I.C, 611 (613). 

A mortgage by the administrator on the grant of probate does not 
become invalid merely on account of subsequent revocation of the pro- 
bate by the Court — Neogi v. Naogi, A.I.R. 1938 Rang. 43, 174 I,C. 186. 
Twelve years possession on the basis of an unregistered mortgage deed 
does not give rise to a mortgage by prescription and .hence a suit for 
redemption must be dismissed — Hansia v, Bahhtawarmal, A.l.R. 1958 
Raj. 102. 

Transfer : — ^Where a mortgage is transferred without the privity of 
the mortgagor, the transferee takes subject to the state of account be- 
tween the mortgagor and mortgagee at the date of the transfer, but 
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not subject to any independent debt iri no way connected with the 
mortgage — Subramania v. Subrarmnia, 40 Mad. 683. 

Renewal : — ITlie existence of a mortgage for a certain fixed period 
does not prevent the parties from renewing the mortgage and cancell- 
ing the old one before die expiry of its term — KisJiakkepati v. Chekunni, 

' A.I.R. 1937 Mad. 520, 170 I.C. 242. 

SIMPLE MORTGAGE : ; — Vernacular names : — In Bengal a simple 
mortgage is called Bandhaki Khat or Rehan ; in U.P, it is known as 
Behan, Arh or Miishtaghraq with giammatical variations. In Bombay, 
it is called drista Bandhaka, nazar gahana or taran gahan. In Madras, 
it is designated as drista bandhaka or Idu adamanam. In the Ganjam 
district, it is known by the name of Tanaka. 

333. Incidents of simple mortgage : — ^The characteristics of a sim- 
ple mortgage are ; (1) that there must be a loan ; (2) that the mort- 

gagor must have bound himself personally to repay the loanj (3) diat 
to secure the loan he has transferred to the mortgagee the right to have 
specific immoveable property sold in die event of his having failed to 
repay; and (4) that possession of the property has not been and is not 
to be transferred to the mortgagee during the pendency of the mort- 
gage — Om Prakash v. Mukhtar Ahmad, A.I.R. 1940 Lah. 486, 42 P.L.R. 
660 ; Dalip Singh v. Bahadur, 34 AD. 446 ; see also Haji Khan v. Chaihu 
Ram, A.I.R. 1939 Pesh. 41, 184 LC. 585. Tliese stipulations may be 
express or appear by necessary implication from the terms of the parti- 
cular transaction, llius a promise to pay necessarily arises out of the 
, acceptance of the loan. It is imjjlicit in the transaction itself "that the 
obligoij is under a personal liability to repay, unless diis liability is exclud- 
ed by the terms of the contract, expressly or impliedly, as for example, 
in the case of a usufructuary mortgage or a mortgage by conditional sale, 
where the agreement is to repay out of a particular property or fund 
alone and in a particu].-!!' manner — Om Prakash v. Mukhtar Ahmad, supra; 
see also Ram Nqrain v. Adhindra, 44 I.A. 87, 44 Cal. 388 (P.C.). Tlie 
mortgageeT in the case of a simple mortgage, has, in the event of default 

- being made in the payment of the debt, two causes of action, the one 
arising out of the breach of the personal obligation, and the odier aris- 
ing out of the contract of hypothecation. He may put both these causes 
of action in suit at once or he may pursue the one remedy at one time 
and die other at another. If he sues on the personal undertaking only, 
he obtains what is known as a money-decree ; if he sues on the contract 
of hypothecation, he obtains an order for the sale of the property — 

' Wahid-un-nissa~ v. Gobardhan, 22 All. 453. Both remedies may be pursu- 
ed at the same time, although of course the claimant cannot recover 
more than the amount ,due on the obligation — Muni Reddi v. Venkata, ' 
3 M.H.C.R. 241. His failure to seek one or other of the two remedies 
in the same suit does not in any case bar his right to enforce the remain- 
ing remedy by a separate suit, since the causes of action in the two cases 
are different — Piari v. Khiali Ram, 3 All. 857. 

Notvvidistanding the pledge, the mortgagor remains the owner of the 
property, and may deal with it in any manner he pleases, not inconsistent 

- with the condition of the mortgage. Subject to the charge created by 
-the mortgage, he may alienate his property in part or wholly — Wahid- 
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im-nissa v. Gobardhan, 22 All. 453. In tlie absence of express provision 
to the contiary, the rents and profits from the property foi-ming the sub- 
ject-matter of a simple mortgage belong to the mortgagor, and do not 
form part of the security for repayment of tiie mortgage-money or the 
interest of the loan— iflfa Hnim v. Chettijar Firm, A.I.R. 1939 Rang. 821 
(F.B.), (1939) R.L,R. 403, 183 I.C. 728 (F.B,). 

A simple mortgage is a contract ^eating a personal obligation to 
repay the loan. It also operates as a conveyance of an interest in the pro- 
perty mortgaged. It is “a right in rem realizable by sale given to a 
creditor by way of accessory seciurity to a right in personam.” Interest 
which passes to the mortgagee is not the ownership of the property which 
notwithstanding the mortgage remains in the mortgagor together with 
the right of redemption. Until the property is actually sold and the sale 
becomes absolute, ownersliip in the property continues in the mortgagor 
—Dhapubai v. Chandra Nath, A.I.R. 1938 Cal. 524, 42 C.W.N. 721. It 
is not- necessary for a simple mortgage that there should be an express 
provision giving the mortgagee a power of sale. A personal covenant 
carries with it by necessary implication a power of sale. The fact that 
the mortgage-deed authorized tlie mortgagee in case of default to enter 
into possession of the mortgaged property cannot take away die jiower 
' of sale implied in the personal covenant, more particularly when it is 
found that the mortgagor failed to put the mortgagee in possession — 
Ram Lochan v, Bachhti, A.I.R. 1934 Oudh 255 (2-56), 148 I.C, 1197. Tlie 
recitals in a mortgage-deed are important in considering the nature and 
scope of the implied authority wliich arises as between the mortgagor 
and the mortgagee, when the mortgagor is allowed to remain in appar- 
ent possession and owiiership of the mortgaged property— Anand v. 
Dhanpat, 38 I.C, 87 (38), 1 Pat. L.J. 563. 

A condition in a mortgage-deed that if the mortgagor sold a part of 
the mortgaged property, twelve annas per rupee shall be paid to the 
mortgagee to be credited towards the mortgage-money, does not destroy 
the mortgagee’s lien on the mortgaged property and in Case of- sale, the 
mortgagee can follow the mortgaged property, if he is not paid the three- 
fourths of the said money— t/dliance Bank of Smla ,v. KJjan Singh, 25 
I.C. 856. 

• But where a deed speaks of repayment of the loan and promises not 
to transfer the projierty till such repayment, but does not give the right 
to have the property sold to the mortgagee, it is not a simple mortgage 
— Mohan, Lai v. Indomati, 39 All, 244 (F.B.). 

,Where the mortgage deed provided (1) payment of mortgage money 
by instalment, and (2) that in default it would be realised by sale of the 
mortgaged property, : held, that the first clause was an express covenant 
to pay personally and the second clause gave the mortgagee impliedly, if 
not expressly, the power to bring the mortgaged property to sale. Con- 
sequently it was a simple mortgage — ■Ramgopal v. Kamchandra, A.I.R. 
1949 Nag. 354, I.L.R. 1949 Nag. 284. 

Wliere in a simple mortgage for Rs. 8,000, Rs. 360 was deducted to- 
wards first year’s interest in advance, it was held that there was .no 
reduction in principal — Haji AbdvUa v. Band Mahomed, A.I.R. 1953 
Sau. 84. - 
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334. Covenant to pay : — A covenant to pay is an essential element 
of a simple mortgage, and in this rfespect jt differs from a charge. If there 
is a covenent to. pay, it is not necessary tliat there should be an express 
transfer of an interest or an express power to bring the property to sale 
—^Ramabrahman v. Venkatanarasu, 23 M.L.J. 131, 16 I.C, 209 (210); 
Balasubrahmania v. Sioaguru, 21 M.L.J. 562 (568), 11 I.C. 629 (632). 

335. Nq delivery of possession : — ^The outstanding characteristic of a 
simple mortgage is tliat possession is not delivered to the mortgagee, 
but remains with the mortgagor. If possession subsequently passes to 
the mortgagee, that possession -cannot be e.xplained or accounted for by 
the instrument of simple mortgage — Mating Ok v. Ma Pit, 4 Rang. 368 
,(F.B.), A.I.R. 1927 Rang. 33 (34), 99 I.C. 519. Wliere possession is not 

delivered to the mortgagee, but there is merely a stipulation in the deed 
that if the mortgagor fails to pay interest in- any year, he wll deliver 
the propeijy to the possession of the mortgagee, it does not convert 
the simple mortgage into a usufructuary mortgage — Yashcant v. Vithal, 
21 Bom. 267 (272) ; Lingam Krishna v. Sri Mirra, 15 C.W.N. 441 (443) 
(P.C.), 21 M.L.J. 1147, 10 I.C. 72; Rajah Sethrucherla v. Maharaja of 
Jaypore, 1916 M.W.N. 334, 35 I.C. 411 (412) ; Ramayija v. Venkafijrama, 
13 M.L.J. 2; Socket Singh v. Hadayatullah, 13 Lain 508, A.I.R. 1932 
Lah.- 630 (632) ; Chhinga Ram v. Nihal Singh, A.I.R. 1963 Raj 100. In 
Lalta Prasad v. Hari Ldl,-1G O.G. 90, 19 I.C. 748, this kind of mortgage was 
treated as a combination of a simple and usufructuary mortgage, in tliis 
sense that it was convertible from a simple mortgage-bond into a usu- 
fructuary mortgage on the happening of a certain event, and until tliat 
contingency happened all conditions of a simple mortgage appertained 
to it. It seems that this sort, of mortgage would .now fall under the new 
definition of anomalous mortgage given in clause (g) of this section; 

336. Right to have the mortgaged property sold ; — ^llie most essen- 
tial of the elements which constitute a simple mortgage is the right to 
cause the property to be sold — a right without which the transaction, 
whatever else it may be, certainly cannot be called hypothecation, .pledge, 
or simple mortgage. Tins right (foes not come into existence when die 
actual sale takes place by virtue diereof, but it comes into e.xistence at 
the time when die mortgage is made; it subsists in the property ever 
afterwarck so long as’ die mortgage-money remains unpaid : it limits the 
interests of die mortgagor as they were at the time of the mortgage — 
Gopal V. Parshotam, 5 All. 121 (138). If an instrument is expressly stated 
to be a mortgage, and gives the power of realisation of die mortgage- 
money by sale of die mortgaged premises, it should be held to be a . 
mortgage. If, on the other hand, the instrument is not on the face of it 
a mortgage, -but simply creates a lien or directs die realisation of monej’ 
from a particular property loithout reference to sale, it creates a charge 
—Gooinda v. Bicarka, 35 Cal. 837 (844), 12 C.W.N.’849. 

The right of sale is an essential incident in a simple mortgage and 
inheres as well in puisne and mesne as in prior mortgagees. Tlie puisne 
or mesne mortgagee is not bound- by the terms of the prior mortgage or 
mortgages, but is entitled to bring die mortgaged property to sale sub- 
ject to such prior mortgage or mortgages — Mafadin v. Kazim, IS All.. 
432 (F.B.). 
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The words “cause the mortgaged property to be sold” imply that 
the mortgagee has no power to. sell the prop^ty without the intervention 
of the Court— Kishan Lai v. Ganga Ram, 13'All, 28, A simple mortgage 
does not directly confer on the mortgagee the power of private sale ; in 
order to make his security available, he must obtain an order of a Civil 
Court for sale—Wahid-un-nissa v. Gobardhan, 22 All. 453. See also Ma 
Hnim v, Chettyar Firm, A.I.R. 1939 Rang. 321 (F.B.) (1939) R.L.R. 403 
183 I.C. 728.' 

The right to cause the mortgaged property to be sold may be con- 
ferred by imphcation,' not necessarily by -express words — Ponmmnga v, 
Thandavarada, 1915 M.W.N. 21, 26 I.C, 274; Venkatarama v, Suppa 
Nandan, '217 M.L.J. 58, 24 I.C, 24. Words of hypothecation and simple 
mortgage have always been understood to import the right of the mort- ' 
gagee to bring the property to sale for satisfaction of his claim, and no 
express words conferring such right are insisted upon as necessary to 
create such right — Kishan Lai v. Ganga Ram, 13 All. 28 ; Bahsubramania 
V. Sivagiiru, 21 M.L.J. 562, 11 I.C. 629 (632) ; Yeshvant v. Vithal, 21 
Bom. 267 (271), Such words, for instance, as rehan (mortgage) arh and 
mushtaghraq have been held to be themselves sufficient to convey the 
right — Goubar v. Ajudhia, 20 I.C. 870 (Oudh); Kishan Lai v. Gaiiga 
Ram, 13 All, 28 ; DaUp Singji v, Bahadur Ram, 34 All. 446. Security 
mortgages such as nazar gahan or taran gahan mortgages are mortgages 
proper, even thougli the right to bring the property to sale is not express- 
ly given to the mortgagee, the power of compulsory sale to realise the 
debt in such a transaction is itself a right or interest in immoveable pro- 
perty transferred to the creditor — Datfo Dudheswar v. Yithu, 20 Bom. 
408 (F.B.). 

Where the mortgagor stipulated that if he failed to pay the interest 
in any year or ajiy instalment of principal the mortgagee would be entitled 
to take possession of the property, held that the mortgagee had the right 
either to bring the properly to sale or to sue for possession ; his remedy 
was not limited to a suit for possession — Lingani Krishna v. Sri Mirza, 
15 C.W.N. 441 (442, 443) (P.C.), 13 Bom. L.R. 447, 8 A.L.J. 594, 10 I.C. ' 
72, 21 M.L.J, 1147; Rafah Sethrucharla v. Maharaj of Jaypore, 
1916 M.W.N. 354, 34 I.C. '411 (412); Lalta Prosadv. Hart Lai, 16 O.C. 
90, 19 I.C. 748. Wliether his primary remedy is a suit for possession or; 
a suit for sale depends upon the construction of. the deed ; see Deputy 
Commissioner v. Rampal, 11 Cal. 237 (243, 244) (P.C.). M^ere'a lessee 
creates a simple mortgage in respect of his leasehold interest under- 
• taking personal liability to pay but under a separate deed the mortgagee 
is given possession of the mortgaged property, the mortgage is not con- 
verted into a usufructuary mortgage, and the remedy of the mortgagee 
is to enforce his mortgage and not to resist tlie decree for ejectment 
obtained by the lessor against the lessee — Kshiroda Sundari v, Bhupendra 
Mohan, A.I.R. 1961 Assam 70. , . 

MORTGAGE BY CONDITIONAL SALE i— Vernacular names-.— In 
Bengal, Katkobala ; in Orissa, Katbandhaka ; in U.P. and C.P. bye-bil- 
ivafa; in Madras, Muddata Kriyam or Drishtabandhaka in Bombay, 
Gahan Lahan ; in Malabar, Pornathan. 
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Hegu]ations ; — Tliis form of mortgage was introduced by the Maho- 
medans whose religion did not allow the taking of interest on a loan. 
By resorting to this form of mortgage the lender got his principal and 
interest in the shape of an enhanced price of repayment, and at tlie same 
time his money as well as his conscience was safe. This form of mort- 
gage, commonly known as btje-bil-toafa, was given a legal recognition 
in the Bengal Regulation I of 1798, which provided that in case of the 
lender refusing to receive the money on tlie day named the borrower 
was empowered to deposit the amount due on or before the stipulated 
date in the Court. But the borrower had to labour under this hardship, 
that if he failed to pay the money on the stipulated date, either to the 
lender or in Court, the proi^erty automatically passed to the mortgagee 
without any further action on his" jjart or the inteiwention of the Court. 
The mortgagor had then no right of redemption and the transaction once 
closed could not be reopened. Tliis hardship was remov^ed by the Ben- 
gal Regulation XVII of 1806 under which the mortgagee had to make 
an application for foreclosure and to give notice to the mortgagor, and 
had to obtain an order of the District Judge foreclosing the mortgage, 
before' he could obtain an absolute title to the property ; if tlie property 
was not in his possession he had to bring a- suit for possession. On tlie 
other hand, the Regulation gave the mortgagor a right of redemption 
within one year from the time of the service of the above notice in the 
foreclosure proceedings instituted by the mortgagee. 

Tliese rules of procedure are no longer of any importance, since the 
present Act will now govern the procedure, even tliougli the mortgage 
might have been created before the passing of this Act. See Note 11 
under section 2. 

337. Previous Law — ^Transaction contained in two documents : — 
According to the definition given in this section, a mortgage by condi- 
tional sale is an ostensible sale on condition that upon rejjayment of the 
money being made on a certain date the buyer shall transfer the pro- 
perty to the seller. Tlie question then arises whether the condition in 
I the sale-deed is expressed witli sufficient clearness so as to convert the 
sale into a mortgage or whether it merely gives the vendor a right to 
repurchase. In England, where the drafting of documents is in the hands 
of trained and skilled men, it is easy to find out the true nature of the 
transaction ; but in this country where documents are drawn up by 
patwaris and petition-writers in stereo-typed phraseology, the solution 
of the question becomes a matter of extreme difficulty. Tlie line of divi- 
sion between a mortgage by conditional sale and a sale with provision 
for repurchase is a very fine one, and, as Dr. Ghose obseiwes in his Lato 
of Mortgage (5th Edn., p. 88), to a layman it seems to be a distinction 
without a difference. 

Prior to the addition of the proviso to clause (c) of this section, a 
mortgage by conditional sale was usually made by two documents, one 
being a sale-deed, and tlie other containing the condition of reconvey- 
ance ; and the question frequently arose whether the second document 
operated to convert the sale into a mortgage so as to give the vendor 
the right of redemption such as a mortgagor enjoys, or it simply stipu- 
lated that the vendor would have a right' of repurchase. 


63 
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The following tests were applied for the determination of the 
question: — 

(1) One important test was to consider whether the sale was subject 
to the agreement for reconveyance or was independent of it ; that is, 
whether the two documents were part and parcel of the sa7ne transaction 
or were mutually independent. If the two were separate transactions 
altogether, the sale could not possibly be said to have been subject to any 
condition of repurchase — Mathura v. Jagdeo, 49 All. 405, A.LR. 1927 
All. 321 (326), 104 I.C. 504. Where two documents, vone for sale and 
another for agreement of reconveyance, were executed on the same date, 
and the sale was expressed to be “subject to the terras of the deed of 
agreement executed by the vendee”, it was held that the sale-deed 
incorporated the deed of agreement and that the two deeds read together 
constituted a mortgage by conditional sale and were not separate trans- 
actions — Wajid Ali v. Shafakat Husain, 33 All. 122 (123) ; Ram Charan 
V. Dharam Singh, 46 All. 173 (174) ; Md. Hamiduddm v. Fakir Chand, 18 
A.L.J. 478, 58 I.C. 717 (720). 

(2) Another test was whether possession was delivered to the 
purchaser or whether the vendor retained some hold on the property. 
Where a document purported to be a sale out and out, and under it the 
purchaser took possession of the property, and on the same day an 
ekrarnama was executed to the effect that if the purchase-money was 
repaid within four years, the purchaser would give up the property, held 
that the transaction was a sale and not a mortgage — Mohaiwnad Yusuff 

V. Jashodha, 2 I.C. 930 (931). See also Madhusudan v. Hridoymoni, 6 
C.W.N. 192 (194) ; D. Kotesivara Rao v. M. Sambiah, (1964) 2 Andh. 

W. R. 190. See also Kinuram v. Nitye Chand, 11 C.W.N. 400, where one 
of the contemporaneous documents purported to be a deed of sale and 
the other provided that on the vendor repaying the purchase-money with 
costs within a fixed period, the vendee would return the land and in case 
he did not do so, the vendor would deposit the money in Court and take 
possession, it was held that the two documents together did not constitute 
a mortgage. 

(3) If the document containing the agreement of reconveyance gave 
the vendor a power to get the property reconveyed to him as of right, 
on repayment of the purchase-money, the presumption arose that the 
covenant converted ' the sale into a mortgage — Abdul v. Rahamat, A.I.R. 
1933 Lah. 155. But if that document stipulated that the vendee, as a 
matter of grace, would cancel the sale on payment of the purchase-money 
within ten years, the transaction could not be construed as a mortgage — 
Jhanda Sing v. Sheikh Wahiduddin, 38 All. 570 (579) (P.C.) ; Bhagwan 
Scihai V. Bhagwan Din, 12 All. 387 (391) (P.C.). 

(4) A stipulation regarding the payment of mterest on repa 3 mient 
of ,the purchase-money was material as tending to show that the trans- 
action was not a sale but a mortgage (though such a stipulation was not 
always a conclusive evidence) — Ali Ahmed v. RahamtuUa, 14 All. 195 ; 
Bai Mativahu v. Mamu Bai, 21 Bom. 709 ; Maruti v. Balaji, 2 Bom.L.R. 
1058 (1068) ; Madhu Sudan v. Hridoymoni, 6 C.W.N. 1 92 (195) ; BaldeQ 
Prasad v. Chet Ram, 1 O.L.J. 703, 26 I.C . 706 ; Muhammad Hamiduddm 
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V. Lain Fakirchand, 58 I.C. 717 (718), 18 A.L.J. 478 ; Gtilzar Singh v. Sheo 
Nath. 11 O.L.J. 275, 78 I.C. 547, A.I.R. 1925 Oudh 11. 

(5) Another test to applj' was whether the two documents were 
executed on the same date- If the two deeds were not executed on the 
same date but on different dates, and were also registered in different 
dates, held that it might be reasonably inferred that the parties intended 
that the transactions should be kept separate and distinct and that the 
two. deeds were not intended to be parts of the same transaction so as 
together to constitute a mortgage by conditional sale — Jhanda Singh v. 
Wahiditddin, 33 All. 585 (588) ; see also Uthandi v. Ragavachari, 29 
Mad. 307. If they were executed on the same date, the Court would 
infer that the transaction was a mortgage — Ram Charan v. Dharam Singh, 
46 All. 173 ; see also Kasttir Chand v. Jakhia, 40 Bom. 74 (80) ; Madhavrao 
V. Shebrao, 39 Bom. 119 ; Mokini v. Sarat Siindari, A.I.R. 1925 Cal. 862, 
86 I.C. 353 ; Durga v. Paresh, A.I.R. 1925 Cal. 105, 76 I.C. 335, and a 
fortiori, where the ttvo documents were executed on the same date, written 
by the same scribe, attested by the same witnesses, registered on the same 
date, and the parties were identified before the Registrar by the smtie 
witnesses— Kirpal v. Sheoambar, 28 A.L.J. 610, A.I.R. 1930 All. 283 (285), 
126 I.C. 366. If the deeds were executed on different dates but registered 
on the same day the eff’ect was the same, and they must be construed 
together as forming a single transaction in the nature of a mortgage by 
conditional sale ; see Palaniyappan v. Snbbaraya, 1914 M.W.N, 222, 22 
I.C. 4 (6). 

(6) Another test to apply was whether the relation of debtor and 
creditor subsisted between the parties. “The rule of law on this subject 
is one dictated by common sense, that prima facie an absolute conveyance 
containing nothing to show that the relation of debtor and creditor, is to 
exist between the parties does not cease to be an absolute conveyance 
and become a mortgage merely because the vendor stipulates that he shall 
have a right to repurchase” — per Lord Cranworth in Alderson v. White, 
(1858) 2 DeG. & J, 97 (105). If there was nothing to indicate an intention, 
that there should be a relationship of debtor and creditor or that the 
lands should be a securi.ty for the debt, or that there was any question 
of repayment of the debt, then the transaction could not be interpreted 
as a mortgage — Maruffiai v. Dasappa, 31 M.L.J. 375 ; Ganesa Mudaliar v. 
Gnanasikamani Mudaliar, 47 M.L.J. 385 ; Ma Hnin v. Osman, 5 Bur.L.T. 
99, 15 I.C. 423 ; Maung Tha v. Mating Mya, 3 Bur.L.T. 136, 8 I.C. 981 
(982) ; Md, Yusiiff v. Jasadha, 2 I.C. 930 (931) ; Jhanda Singh v. Sheikh 
Wahiduddin, 38 All. 570 (580) (P.C.). But if the apparent price was 
treated and regarded as a continuing debt between the parties, the trans- 
action was a mortgage, and not a sale — Kastiir Chand v. Jakhia, 40 Bom. 
74 (82, 83), 31 I.C. 388. Thus, where the agreement for repurchase 
stipulated that whenever within 5 years the vendors paid the vendees the 
amount of the consideration money together with interest thereon (at a 
certain rate) but deducting therefrom the actual profits realised by tho 
vendees from the property, the vendors w’ould get the property reconveyed, 
held that the provision as to the accounting at the time of the demand 
for reconveyance showed clearly that the relation of debtor and creditor 
existed between the parties, and that the two documents taken together 



500 TRANSFER OF PROPERTY 


[Sec. 58 

showed that the transacion was a mortgage by conditional sale— Md 
Hamidiiddin v. Fakir Chaiid.. 18 A.L.J. 478, 57 LC. 717 (719), 

(7) The amount paid as consideration was an important test. Thus 
two deeds were executed on the same date. The vendor sold the village^ 
for a price which was an amount immediately required to prevent a sale 
under a decree ; and the purchaser j«id that amount without any inquiry 
as to the property, and the whole transaction (namely the sale and the 
agreement to resell) was not the result of any bargaining as to the value 
of the property sold or as to the price to be paid. The consideration for 
the sale was grossly inadequate, and a clause in one of the deeds indicated 
that time was not of the essence of the contract for repurchase. Held 
that the transaction was not a sale but a loan, i.e., a mortgage by condi- 
tional sale — Narasingerji v. Parthasarathi, 47 Mad. 729 (743, 744) (P.C.), 
47 M.L.J. 809, 29 C.W.N. 246, 23 A.L.J. 161, 27 Bom.L.R. 4, 82 
LC. 993, A.I.R. 1924 P.C. 226 ; Asvatk v. Chimanbai, A.I.R. 1926 Bom. 
107 (108), 27 Bom.LR. 1246, 91 LC. 330 ; Butagana Kamaraju v, Anem 
Siva, LL.R. (1961) Cut. 487 ; Darshan Dass v. Gangaluse, A.LR. 1962 Pat. 
53. H the price paid was a fair and proper price for the land, that would 
be a good reason for presuming the transaction to be a sale. See 
Madhusudan v. Hridaymoni, 6 C.W.N. 192 (194). 

(8) Where the parties in one document were not the same as the 
parties in the other document, the transaction .could not be deemed' 
a mortgage. Thus, where three vendors together sold some property to 
the purchaser, and some months afterwards the latter executed an agree- 
ment to resell in favour of one of the vendors. Held that since the two 
transactions were not between the same parties, the latter agreement could 
not be used to modify the earlier transaction and to convert the sale into a 
mortgage — Uthandi v. Raghavachari, 29 Mad. 307 (308).; Ramakanta v. 
Kalijoy. 11 LC. 124 (125) (Cal. ). 

(9) If the sale-deed expressly and unequivocally declared that the 
“sale is absolute and final, that the contracting parties have no ri^t-to 
cancel the sale and to demand restitution of the consideration-money and 
that the vendor has no right to any part of the property sold” the words 
must be construed in their literal meaning to constitute an out 
and out sale, and the contemporaneous covenant of repurchase would 
not convert it into a mortgage — Ghulam Nabi v. Niazu?missa, 33 All. 337 ; 
Ram Din v. Rang Lai, 17 All. 451 (453). An instrument designated and 
executed as a sale-deed should be so treated unless the contrary is manifest 
— Ayyavayar v. Rahimansa, 14 Mad. 170 (at p. 172). 

(10) The best general' test as to the nature of the transaction was 
“the existence or non-existence of a power in the original purchaser to 
recover the sum named as the price for such re-purchase ; if there is no 
such power, there is no mortgage.” Dart on Vendors and Purchasers; 3rd 
Ed., p. 536 ; Sugden’s Vendors and Purchasers, 13th- Ed., p. 166 ; Coote on 
Mortgages, 3rd Ed-., pp. 14, 21 ; Perry v. Meddowcrofi, 4 Beav. 197, 203 ; 
Verner v. Winstanley, 2 Sch. & Lef. 393 ; Bell v. Carter, 17 Beav. 11 *, 
Cogden V. Battams, 1 Jur. N.S, 791 ; Williams v. Owen, (1840) 5 My. & Cr. 
303, 48 R.R. 322 ; Aldersonv. White, 2 DeG. & ]. 95 (97). Thus, if the 
amount agreed upon- as the price of repurchase was the same as the con- 
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sideration for the original sale, the deed was clearly a mortgage by con- 
ditional sale, and not a sale with agreement of repurchase — Maung Po 
Giji V. Hakim Ally, 2 Rang. 113, (116), A.I.R. 1924 Rang. 235, 3 Bur.L.). 
44, 80 I.C. 759 ; Mt. Gomti v. Meghraj, A.I.R. 1933 All. 443, 145 l.C. 147. 

The whole thing has-been thus summed up by Butler in his edition 
of Coke on Littleton. “If the money paid -by the grantee was not a fair 
price for the absolute purchase of an estate conveyed to him ; if he was 
not let into immediate possession of the estate ; if instead of receiving 
the rents for his own benefit he accounted for them to the grantor and 
only retained the amount of interest ; or if the expense of preparing the 
deed of conveyance was borne by the grantor ; each of these circumstances 
has been considered by the Courts as tending to prove that the conveyance 
was intended to be merely pignorititious.” — Cited in Ghose's Law of 
Mortgage, 5th Edn., p. 91. 

• In construing the documents, the main question for enquiry was the 
intention of the parties, and this intention had to be gatliered from the 
language of the documents themselves, the circumstances attending their 
execution and from the conduct of the parties — Jhanda Singh v. Sheikh 
Wahiduddin, 33 All. 585 (602) ; on appeal, 38 All. 570 (574) (P.C.) ; Ramdas 
V. Brindaban, 1931 A.L.J. 571, A.I.R. 1931 All. 113 (120, 121, 123); 
Madhwa v. Venkata, 26 Mad. 662. The case had to be decided upon a 
consideration of the documents themselves with such extrinsic evidence 
of the circumstances as might show in what manner the language of the 
documents was related to existing facts — Balkishen v. Legge, 22 All. 149 
(P.C.). If the documents purported to connote an absolute sale, it lay on 
the party who contended that it was a mortgage to prove his contention 
— Ramdas v. Brindaban, supra. In Sitiil v. Lachmi, 10 Cal. 30 (35) (P.C.), 
tlieir Lordships looking at the surrounding circumstances, among other 
things, at the value of the property and at the relation of the parties came 
to the conclusion that the transaction was, in fact, what it purported to 
be, a perpetual lease with a condition as to cancellation. See also 
Narayan v. Vighneshwar, 40 BonL 378 ; Ma Tok v. Maung Chek, A.I.R. 
1927 Rang. 132, 101 I.C. 204 ; Gattesh v, Gnanasikhamani, A.I.R, 1925 

Mad. 37, 47 M.L.J. 385, 84 I.C. 505 and Gobardhan v. Raghubir, A.I.R. 
1930 All. 101, (1930) A.L.J. 799, 124 LC. 405, where the transactions were 
held to be out and out sale. 

Where it is alleged that the deeds, though in form absolute transfers . 
were intended to be only mortgages, sec. 92 of the Evidence Act is no bar 
to the admission of evidence to show what was the true nature of the 
transaction — Maung Kyin v. Me Shwe, 45 Cal. 320 (P.C.). In considering 
the question it should be remembered that where documents are executed 
by Muhammedans they conceal or at least try to conceal the real nature 
of the transaction and attempt to make out that the transaction is an 
out and out sale, although as a matter of fact the intention of the parties 
is to create a mortgage. Mere absence of a certain date in the document 
within which the money was to be repaid would not indicate that the 
deed was not one of mortgage — Md, Usman v. Abdul Rahaman, A.I.R. 1925 
Cal. 1151 (1152), 42 C.L.J. 74, 90 LC. 100. 

In a transaction entered into in 1915 it has been held that the two 
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documents were evidence of one transaction and it was a mortgage by 
conditional sale and not a sale — Prag Diitt v. Hari Bahadur, A.I.R I 947 
All. 334, 1947 A.L.J. 271. 

338. Present Law— Effect of proviso : — ^The proviso, newly added by 
the Amendment Act of 1929, lays down that “no such fransaction shall 
be deemed to be a mortgage, unless, the ' condition is embodied in the 
document which effects or purports to effect the sale." If a deed purport- 
ing to effect a sale after the amendment in cl. (c) came into force contains 
any one of the three conditions mentioned in that clause, the deed is a 
mortgage by conditional sale — Debi Singh v. Jagdish Saran, A.I.R. 1952 
All. 716 (F.B.), The amendment is not retrospective — ibid per Chander- 
samani, J. 

Two things are laid down in the proviso: — (1) first, the mortgage by 
conditional sale is to be effected by one document ; and thus the various 
criteria for determining whether the two documents operate to create a 
mortgage will no longer be necessary. But the mere fact that the condition 
of repurchase is contained in the same document which effects the sale 
does not render the transaction a mortgage by conditional sale, unless 
there is a relationship of debtor and creditor between the parties— Kz/pprt 
Krishna v. Mhasli, 33 Bom, L.R. 633, A.I.R. 1931 Bom. 371 (373), 134 I.C. 
337. (2) Secondly, the condition which converts the sale into a mortgage 
must be embodied in the document, so that no extrinsic evidence will be 
admissible to prove that a document which purports to be an absolute 
sale is in reality a mortgage. 

The effect of the Proviso is that an ostensible sale with a condition 
for re-purchase cannot be regarded as a mortgage unless the condition is 
contained in the same document. The object of the amendment is to shut 
out the inquiry whether such a iale is a mortgage when the stipulation is 
contained in a separate document — Venkata v. Veeraswaini, A.I.R. 1946 
Mad. 456, (1946) 1 M.L.J. 342 ; Suryaprakasa v. Venkatra'pi, A.I.R. 1935 
Mad. 830 ; Men Mai v. Mt. Sharifan, A.I.R. 1949 All. 194, (1948) O.W.N. 
382 ; Lakhmichand v. Yasoda, A.I.R. 1953 Nag. 337 ; Covindsa v. Ismail, 
A.I.R. 1950 Nag. 22, I.L.R. 1949 Nag. 933 ; Samsherkhan v. Vithaldas, 
A.I.R. 1946 Nag. 264, I.L.R. 1946 Nag. 278 ; Rangubai v. Govind, A.I.R. 
1949 Nag. 243 ; I.L.R. 1943 Nag. 78 ; Jaggarnath v. Butto Krishto, A.I.R. 
1947 Pat. 345, 25 Pat. 666 ; Soshil v. Madan, A.I.R.'1953 Pun). 292; 
Muniswamappa v. Nanjundachari, A.I.R. 1952 Mys. 56. A transaction 
intended to be a mortgage, but evidenced by a sale deed and a separate 
agreement to reconvey, though hit by the proviso, may still amount to a 
loan in substance under the Bengal Money Lenders Act — Banku Behari 
V. Kalyani, A.I.R. 1967 Cal. 351, The question whether a deed is a sale 
or mortgage is purely a question of fact and very little assistance can be 
derived from the construction put by the Courts on different documents 
before them — Sundar Lai v. Mohan Lai, A.I.R. 1953 M.B. 143. 

In two Calcutta cases, evidence was admitted of the acts and conduct 
of the parties to. show, that the document which purported to be a sale 
was in reality a mortgage by conditional sale — Khankar v. Ali Hafez, 28 
Cal, 256 (258) ; Mahamed Ali v. Nazai’ Ali, 28 Cal. 289 (291). These cases 
are no longer good law. 
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. It has-been laid down by the Privy Council that oral evidence of 
intention is not admissible for the purpose of construing the deed or ascer- 
taining the intention of the parties, nor can evidence of oral agreement 
be admitted for the purpose of contradicting, varying or adding to the 
terms of the instrument — Balkishen Das y. Legge, 22 All. 149 (iP.C.). The 
rule is invariable that in considering whether a transaction is a mortgage 
or an out and out sale the Court must look into the substance behind 
the form. Where oral evidence is not available or contradictory the Court 
should not depart from the written evidence of the document — Ramdhan- 
das'y. Ram Kisondas, A.I.R. -1946 P.C. 178, 51 C.W-N. 202, 40 Bom. L.R. 
244 ; Ahmad Husain v. Azhar AH, A.LR. 1944 Oudh 305, '(1944) O.W.N. 
399 ; Bhaiyalal v. Kishorilal, A.I.R. 1950 Nag. 198, I.L.R. 1950 
Nag. 719. Where the transaction is a sale on the face of it, the onus 
of showing that it is really a mortgage is on the person who contends 
against the tenor of the document — ibid. See also Srinivasa v. Kahainma, 
A.LR. 1947 Mad. 60, I.L.R. 1947 Mad. 265 ; Nilmoni v. Mrityunjai/a, 
A.I.R. 1951 Or. 365 (F.B.), I.L.R. 1951 Cut. 281 ; Hans Raj v. Mat Ram, 
A.I.R. 1952 Punj. 181 ; Bhaskar Woman Joshi v. Shrinarayan Rambilas 
Agarwal, A.LR. 1960 S.C. 304. 

The proviso is of the nature of the law of evidence — Parsram v. Tara- 
ckand, A.LR. 1936 Sind 14, 161 I.C. 518. The amendment does not 
provide that if a transaction is embodied in one document, it must of 
necessity be regarded as a mortgage by conditional sale and not an out 
and out sale — Bishan Lai v. Banwari Lai, A.LR. 1939 All. 713 (714), 1939 
A.L.I. 946, 185 LC. 487; Shambhu v. Jagadish, A.LR. 1941 Oudh 582, 
1941 O.W.N. 994, 196" LC. 432 ; Rajat Chandra Deka v. Dhani Ram, A.LR. 
1965 Assam 90. In the case of a sale deed executed in favour of a 
Mahomedan there is no presumption in Oudh that it is really a concealed 
mortgage on the ground that a Mahomedan would not charge interest 
which is inevitable in a mortgage deed — Ahmad Husain v. Azhar AH, 
'A.LR. 1944 Oudh 305, (1944) O.W.N. 399. Whether a deed is a mortgage 
by conditional sale or an out and out sale is a question which falls to be 
determined , on a consideration of the terms of the deed itself and of the 
surrounding circumstances — Bishan Lai v. Banwari Lai, supra, relying on 
Jhanda Singh v. Wahibuddin, 43 LA. 284, 38 -All 570 (P.C.). The period 
during which the property may be repurchased and the adequacy of the 
consideration are some of the tests. If the period of time given to the 
vendor to repurchase is a short one, it suggests that it is an out and out 
sale — Shambhu v. Jagadish, supra. The best general test is the existence 
or non-existence of a power to recover the sum named as the price for 
such re-purchase ; if there is no such power, there is no mortgage ; also 
if the amount agreed upon as the price of re-purchase was the same as 
the consideration for the original sale, the deed is a mortgage by condi- 
tional sale and not a sale with condition of repurchase — Ibid, For an 
illustration of this principle, see Bishan Lai v. Banwari Lai, supra. The 
word “mortgagor” occurring in cl. (c) must be understood in the light of 
the definition given in cl. (a). Clause (c) presupposes the existence of a 
mortgage as defined in cl. (a), i.e., the parties must stand to each other 
in relation of creditor and debtor.' The test to determine this relation is 
to see whether the purchase-money recited in the sale-deed represents 
the market value of the property and whether the possession was intended 
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to be transferred and was transferred in accordance with the szle.~Rani- 
narayan v. Ramratan, A.I.R. 1934 Nag. 18, 149 l.C. 354. Where the 
recitals in a sale-deed showed that the intention was to transfer possession 
to the vendee and the vendor stipulated to pay back exactly the amount of 
the purchase-money which he received and the purchase-money closely 
approximated to the market value of the property, the transaction was 
one of sale and not of mortgage — Ibid. 

The Proviso being in a negative form, it cannot be said that wherever 
there is a condition of reconveyance in a deed of sale the transaction 
is to be regarded as a mortgage — Bhaiyalal v. Kishorilal, A.I.R. 1950 Nag. 
198, I.L.R. 1950 Nag. 719 ; Hayath v. Bharamanng, A.I.R. 1953 Mys. 105, 
I.L.R. 1952 Mys. 247. It will still depend upon the intention of the parties 
as gathered from the contents of the document itself and the surrounding 
circumstances — Quyumwmissg v. Rashidiil Malik, A.I.R. 1952 All. 200. 
The real test in such cases is to see the intention of the parties which 
can be judged only from the surrounding circumstances. If the Courts 
go by the language of the deed, there would hardly be any case of .sale 
which can be treated as a mortgage — Bidha Ram v. Chhidda, A.I.R. 1950 
All. 430. As a matter of construction, the fact that a transaction is 
embodied in one document and not two and its terms are covered by 
sec. 58 (c) may give rise to the inference that the transaction is a mort- 
gage by conditional sale — Veeravunni Haji v. Koyammu, A.I.R. 1957 Ker. 
169 ; Debnath Bhagat v. Bhoju Mandal, A.I.R- 1958 Pat. 371. Where 
a property is sold and on the same day a reconveyance of the property 
sold is agreed upon by a separate registered deed, the transaction is a 
sale with option to repurchase and not a mortgage by conditional sale— 
Parbati Kueri v. Sugan Chand Hain, A.I.R. 1967 Pat. 415 ; Arjan AH v. 
Kala Mia, I.L.R. (1957) 9 Assam 109. 

To determine whetlier a transaction is a sale or a mortgage by con- 
ditional sale, the tests to 'be applied are as follows: — (1) The existence of 
a debt ; (2) the period of repa 3 Tnent — a short period being indicative of 
a sale and a long period of a mortgage ; (3) the continuance of the grantor 
in possession indicates a mortgage ; (4) a stipulation for interest on repay- 
ment indicates a mortgage ; (5) a price below the true value indicates 
a mortgage. However, any of these circumstances will not necessarily 
prove that a sale-deed with a condition of repurchase is in fact a mortgage 
by conditional sale — Abdul Rahman v. Mt. Bismillah Begam, A.I.R. 1939 
All. 539 (541), 1939 A.L.J. 377. See also Md. Amin v. Bajrangi, A.I.R. 
1949 All. 335, LL.R. 1949 All. 348 ; Mahabirsingh v. Venkatesioaran, 
A.I.R. 1952 Mad. 11 ; Ha}is Raj v. Mt. Ram, A.I.R. 1952 Punj. 181 ; Jadam 
Bai V. lanki. A.I.R. 1944 Mad. 237, (1944) 2 M.L.J. 30 ; Nilamoni v. Mrihjun-, 
jaya, A.I.R. 1951 Or. 362 (F.B.), I.L.R. 1951 Cut. 281 ; Srinivasa v. 
Kaliamma, A.I.R. 1947 Mad. 60, I.L.R. 1947 Mad. 265 ; Chhuttu v. Kayam. 
A.I.R. 1963 Bhop. 18 ; Narayanan v. Kochupennu, A.I.R. 1954. Tr.-Coch. 
142 ; Bhoju Mondal v. Debnath Bhagat, A.I.R. 1963 S.C. 1906. In order 
to bring a transaction within the category of a. mortgage the relationship 
of debtors and creditors must subsist between the parties. VVhen a docu- 
ment on the face of it appears to be a sale-deed, the burden of proving it 
to be a deed of mortgage will rest on the party alleging it to be so. 
To discharge the burden the contemporaneous contract of the parties 
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may be proved, if it is permissible under Proviso (b) to sec. 92 of the 
Evidence Act — Ibid; see alsp Deschand v. Jagamiath, A.I.R. 1940 Nag. 
84, 187 I.C. 594. A document after declaring that certain land had been 
sold and title transferred contained a further stipulation that if within a 
certain time the purchase amount was returned with interest after deduc- 
tion 'of the income which the vendee might derive from the land, there 
should be a re-conveyance: held that the document was a mortgage and 
not an out and out sale with a condition of repurchase — Ibid, at p. 87. A 
document incorporated an absolute conveyance and said that possession 
was delivered on the same da}'. It however provided, “If I pay the sum 
of Rs. 1300 on 26.6.45, you shall have to take the. same and return the 
house. And within five years (I) will neither mortgage the aforesaid house 
nor will I sell the same and I will not effect any change in the building. ” 
Held that the transaction amounted to a mortgage — Md. Ibrahvn v. 
Sugrabi, A.I.R. 1955 Nag. 272. The inclusion of the condition of repur- 
chase in the document must now be taken as a token of mortgage in the 
first instance — Ibid. 

Without a debt there can be no mortgage : Where after a deed of 
sale there was an agreement by the vendee to convey the property back 
to the vendor on his fulfilling certain conditions but it was not in any 
way a condition in the deed of sale and there was nothing to show in 
either of the documents that the vendor was in any sense of the word 
debtor of the vendee, it was held that the two transactions together did 
not constitute a mortgage by conditional sale — Ko Po v. Mating Lu, A.I.R. 
1937 Rang. 402. A compromise during the pendency of an application 
under Or. 21 r. 90, C.P.C. to the effect that if the decretal amount be paid 
within 12 months the sale is to be set aside, otherwise to be confirmed, 
cannot be construed as a mprtgage by conditional sale — Ram Chandra 
Seth V. Srinath Singh, A.I.R. 1959 Pat. 239. 

A mortgage by conditional sale is essentially different from a sale 
with a condition of repurchase. In the latter case the ownership vests 
in the transferee from the date of the document and there is no question 
of any debt being in existence after the transaction. In a case of mortgage 
by conditional sale the debt subsists and a right to redeem remains with 
the debtor-;— AbduZ Latif v. Abdul Coni, -43 C.W.N. 1221, • A.I.R. 1939 Cal. 
730, 185 I.C. 393; Unrichirakutty y. Kuttimalu, I.L.R. (1967) 2 Ker, 69; 
Jakeria Mondal v. Md. Isman Ali Mondal, 63 C.W.N. 430. The right to 
repurchase is lost if the original vendor fails to act punctually according 
to the terms of the contract to reconvey and there is no question of 
granting relief against forfeiture — K. Simrathmull v. Manjalingiah Gowder, 
A.I.R. 1963 S.C. 1182. 

339. Incidents of mortgage by conditional sale : — The incidents 
of a mortgage by conditional sale under the present Act are the same as 
those under the Bengal Reg. XVII of 1806. On the one hand, the mort- 
gagee has the right of foreclosure ; on the other, the mortgagor is entitled 
to redeem. Under Reg. XVII of 1806, in a mortgage by way of conditional 
sale, the mortgagee could not enter into possession, even after the lapse 
of the time fixed by, the agreement, without taking legal steps for fore- 
.closure. If he entered without doing so, he was a mere trespasser and 
could be ejected by the mortgagor — Hub Ali v. Wazirunnissa, 28 -All. 496 
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(iP.C.). But in Madras, C. P, and other provinces where the Bengal Regula- 
tion was not in force, the mortgagee had not to bring a suit for foreclosure, 
but on the expiry of the stipulated period of repayment the mortgage 
executed itself and the transaction was closed and became one of absolute 
sale, without the intervention of the Court, See Thambiisamy v. Hossein, 
1 Mad. 1 (P.C.). But after the passing of the Transfer of Property Act, 
the law is uniform in all provinces, and now under a mortgage by condi- 
tional sale, the ownership will not be vested in the mortgagee in default 
of payment on due date until there is a decree absolute for foreclosure— 
Raghwtath v. Sheolal, 13 N,L.R. 69, 39 I.C. 849 ; Afsar Sheik y. Sauraba 
Sundari, 25 C.L.J. 560, 40 I.C, 371. The essential characteristic of a mort- 
gage by conditional sale is that on the breach of the condition of repay- 
ment within the stipulated period the contract executes itself and the 
transaction is closed and becomes one of absolute sale, to be enforced by 
foreclosure — Sheoram v. Babu Singh, 48 All, 302, 24 A.L.J. 295, A.I.R. 
1926 All. 493, 94 I.C, 849. 

The words- “a certain date” occurring in the first sub-clause of this 
clause should be read as confined only to that sub-clause, and should not 
be imported into the other two sub-clauses. That is, the words “on such 
payment being made”- in the other two sub-clauses should not be interpreted 
as “on paj'ment being made on a certain date”. The "certain date” refers 
only to the "default of payment’ mentioned in the first sub-clause, and not 
to the ‘payment’ referred to in the two clauses following. A certain date 
of payment is not necessary where the transaction is a mortgage by condi- 
tional sale, but only where the transaction is an out and out sale with an 
agreement to resell ; because, it is conceivable that between the date of 
the sale and the time when the seller may elect to exercise his opfion and 
demand reconveyance of the property on payment of the money, consider- 
able time might have elapsed, and the price of the property might have 
doubled or trebled, and in such a case it would be strange to suppose 
that without fixing any certain date of payment and without any regard 
whatever to the possible and probable changes in the price of the property 
the parties would agree to grant a resale whenever the other party might 
wish to demand the same. But in a mortgage by conditional sale, no regard 
is had to the change in the price of the property, and consequently no date 
' is fixed for payment — Padmanabha v. Sitarama, 54 M.L.J. 96, 106 I.C. 158, 
A.I.R. 1928 Mad. 28 (31). But in Kimiram v. Nitye. 11 C.W.N, 400 ; and 
Haji Mahomed v. Asraf AH, 25 I.C. 93 (Cal.) ; and Chuttii v. Abdul Jabbar, 
A.I.R. 1956 Bhopal 59 it has been held that a certain date of payment is 
essential in a mortgage by conditional sale. In the last-mentioned 
case it has been further held that the words "on a certain date” mean “on 
or before a certain date,” so that the mortgagor may make pajmient on 
an earlier date. The Oudh Chief Court also holds tiiat 'certain date’ of 
payment distinguished a mortgage by conditional sale from an out and 
out sale. That date is generally a date more appropriate to the redemp- 
tion of a mortgage than to reconveyance by way of sale — Mahabir v. 
Bharat, 11 O.L.J. 312, A.I.R. 1924 Oudh 417 (418). If the sale by an 
occupant and an agreement to resell by the purchaser are registered on 
the same date and the vendor obtains reconveyance within the stipulated 
time the transaction does not attract the right of pre-emption — 65 Bora. 
L.R. 224. 
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A mortgage by conditional sale is essentially a mortgage, and therefore 
it is necessary that the relation of debtor and creditor should exist bet^veen 
the parties. Thus, a deed of sale ran thus : “I have sold this land to you 
for Rs. 600, and have given the land into your possession. If at any time 
I require back the land I will pay you the aforesaid Rs. 600 and any money 
you may have spent for bringing the land into good condition, and pur- 
chase back the land.” Held that the document was not a mortgage, 
because no debt existed between the parties. It was a sale with an option 
of repurchase — Gurunath v. Yamanaoa, 35 Bom. 258 (260). 

In this class of mortgage, the mortgagor ostensibly sells the mortgaged 
property. The word “ostensible” means that the object bears the appear- 
ance of a sale, but is not really a sale. If the parties have intended it to. 
be a sale, then of course it cannot be a mortgage. The test is the inten- 
tion of the parties — Mumtaz v. Lachhmi, A.I.R. 1929 All. 174 (178), 116 
I.C. 807. , A mortgage by conditional sale is an ostensible sale ; that is, it 
is executed in the form of a sale (with a condition attached to it). But 
W'here the mortgagor puts the mortgagee in possession of the mortgaged 
property and the deed provides that the mortgagee shall enjoy the property, 
paying the revenue to Government, that the principal and interest shall 
be repaid on a certain date, and that in default the mortgagor shall give 
up the lands as sold to the mortgagee and shall execute a proper sale-deed, 
the itransaction is not a mortgage by conditional sale, but is a combination 
of a simple mortgage and an usufructury mortgage — Kandula Venkiah v. 
Donga Pallaya, 43 Mad. 589 (599) (F.B.). In this form of mortgage, there 
must be an ostensible sale to begin with, and if the document neither 
ostensibly nor otherwise purports to be a sale-deed, it does not satisfy 
the requirements of a mortgage by conditional sale — Ibid (at p. 603). 
Where a deed of sale of land contained a clause by which the purchaser 
undertook to resell the land to the vendor at his request within three 
years for the same amount as the consideration of the sale, held that the 
deed was clearly a mortgage by conditional sale — Mating Pe Gyi v. Hakim 
Alhj, .2 Rang. 113 (116), A.I.R. 1924 Rang. 235, 80 I.C. 759, 2 Bur. L.J. 44. 

This section provides that where a mortgagor has ostensibly sold his 
property on condition that on payment of the mortgage-money the buyer 
shall retransfer the property to the seller, the transaction is a mortgage 
by conditional sale. And this would be so even though the language of 
the document itself does not use the word ‘mortgagor’, ‘mortgaged pro- 
perty’ or ‘mortgage-money.’ The conveyance may ostensibly be a deed 
of sale, with all the phraseology employed in drafting sale-deeds, but if 
that sale is in reality subject to a condition of a retransfer on payment of 
the amount, the law regards it as a mortgage by conditional sale. The 
presence in the deed of such words as imply a mortgage is not absolutely 
necessary. The cardinal point is whether the sale is subject to a condition 
of repurchase on payment — Mathura v. Jagdeo, 49 All. 405, 104 I.C, 504, 
A.I.R. 1927 All. 321 (326) ; Lalta Prosad v. Jagdish, 48 All. 787, 24 A.L.J. 
1057, A.I.R. 1927 AIL 137 (143), 98 I.C. 961. 

The “mortgage-money” in this clause means the purchase-price, along 
with interest or without it, and after deduction or addition of an}' further 
sum, according as this Act prescribes such interest, addition or deduction 
— Lalta Prasad v. Jagdish, supra. 
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Even though the transaction is contained in one document, it is not 
by itself sufficiently conclusive that the transaction is a mortgage. The 
intention of the parties is material for deciding whether the transaction is 
a sale or a mortgage — Mumtaz Begum v. Lachhmi, A.LR. 1929. All 174 
(178, 179, 180), 116 I.C. 807 ; Bairagi Charan v, Lakshmidhar, A.LR. 1964 
Orissa 17. A mere agreement to reconvey does not convert the sale into 
a mortgage, irrespective of the intention of the parties— Mnt/jwoe/M v. 
Vytftilinga, 42 Mad. 407 (418) (F.B.) ; Rajat Chandra Deka v. Dhani Rain 
AJ.R. 1965 Assam 90. 

Where a term in a document provides that the person placed in 
possession should pay certain portion of the produce to the executant 
equivalent to a net annuity, it is not inconsistent with the document being 
a mortgage — Giirunath v. Suryakant, I.L.R, 1940 Bom. 453, A.LR. 1940 
Bom. 225, 42 Bom. L.R. 399. 

A mortgagor does not not lose his title or his right to possess on the 
date of the mortgage, even if the mortgage is by conditional sale— Gmzga- • 
prasad v- Iswarsmgh, A.LR. 1939 Nag. 287, 1939 N.L.J. 429. 

The English rule that once a mortgage always a mortgage applies 
to a mortgage by conditional sale and consequently the condition that if 
the mortgaged property were not redeemed within the period stipulated, 
the mortgagee should become the absolute owner thereof, cannot be 
enforced — Venkaiasubbiah v. Jumma Mosque, A.LR. 1941 Mad. 666, (1941) 
1 M.L.J. 754, 1941 M.W.N. 532. 

In Kutch where a mortgage by conditional sale has been executed in 
St. 1867, there is no right of redemption after the expiry of the time limit 
— Modiji v. Jagatsingji, A.LR. 1949 Kutch 10. 

340. Instances of mortgage by conditional sale ; — ^Where thd 
vendor ostensibly sold his property by executing a sale-deed and the 
vendee by another document agreed to reconvey the property on payment 
of. the price thereof after the expiry of a fixed period, the transaction 
amounted to a mortgage by conditional sale — Nathu Lai v. Mt. Gomti 
Kugr, I.L.R. 1940 All. 625 (P.C), A.LR. 1940 P.C. 160, 45 
C.W.N. 29 ; see also Narsingerji v. Parthasarathi, 51 I. A. 305, 47 Mad. 
729, A.LR. 1924 P.C. 222 ; Janki v, Jai Dei, 9 O.C, 147. A document 
described as a “conditional deed of sale’' enumerated the amounts 
borrowed from the mortgagee and then ran thus: "I shall pay the said 
principal and interest on 26th June, 1879 and take back this bond. If I 
fail to pay accordingly on the due date, ray land mentioned in the patta 
I shall give up to you treating the principal and interest hereof as sale 
proceeds.’’ Held that this was a deed of mortgage by conditional sale — 
Kola Venkatanargyana v. Vuppala Ratnam, 29 Mad. 531- (533). Where 
_a person executed a document by which he purported to sell the property 
in consideration of a loan due by the executant, but it was agreed that if 
the executant paid the amount within 3 years, the property would be 
“released,” held that the transaction amounted to a mortgage by con- 
ditional sale and not an out and out szlt— Mumtaz Begam v. Lachhmi, 
1930 A.L.J. 1435, A.I.R. 1931 All. 196 (197), 130 I.C. 15. A document 
which purported on the face of it to be a deed of sale of a share in a 
certain village contained the following provision; — “If within six years 
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in the month of Jeth-, I, the executant, pay the consideration Rs. 3,000, 
and the arrears of rent which may then be due against the tenants, tho 
vendee shall reconvey the vended property to me, otherwise the property 
will not be reconveyed." Further in the body of the‘'document the con- 
sideration for the transfer was described as mortgage-money. Held that 
the transaction was a mortgage by conditional sale and not an out and 
out sale — Mohindra v. Maharaj Singh, 45 All. 72 (75), 20 A.L.J. 810, A.I.R. 
1923 All. 48. A document was framed and worded exactly in the same 
manner as a mortgage by conditional sale in English precedents of con- 
veyancing ; the consideration was stated to be the same amount that was 
specified as the sale-price, and there was a direction that after paying 
certain creditors of the executant the transferee should obtain the debt- 
bonds with an endorsement of discharge on them, and that he should keep 
them with him as vouchers in support of the sale-deed. Held that the 
document was not one of outright sale but a mortgage by conditional 
sale ; for . if it were an outright sale, it would be difficult to understand 
why the transferor should have required the transferee to obtain those 
bonds and keep them in support of the deed — Padmanabha v. Sitarama, 
54 M.L.]. 96, A-LR. 1928 Mad. 28 (30). The plaintiff executed a docu- 
ment in favour of the defendant for Es. 4000/- in the form of a sale deed 
the market value of the property being Rs. 8000/-. There was a stipulation 
in the document that the defendant should reconvey the property to the 
plaintiff on his repaying Rs. 4000/- after 5 years and before the end of 
the 7th year. Held that the transaction was a mortgage by conditional 
sale and not a sale with option to repurchase— Bnpt/swnm/ v. Pettai. 
Goimder, A.f.R. 1966, S.C. 902 ; V. Venkatavama Iyer v. K. Rangamthan 
Pillai, (1965) 2 M.L.J. 480. See also Satyadeo Sharma v. Ranisanip Sharma, 
A.LR. 1964 Pat. 193. Where a deed of conditional sale provides 
that the property is to be returned on repayment of consideration the 
transaction is a mortgage by conditional sale — Bai Kanku v. Victorbhai, 
A.I.R. 1969 Cuj. 239, • 

Where the document on the face of it is a mortgage-deed, the mere 
fact that the conditions of the deed are onerous does not alter the real 
nature of the transaction — MUkhi Ram v. Gitjar Mai, A,I.R. 1933 
Lah, 104, 141 I.C. 494. But where the document is one of outright sale 
with no agreement for repurchase, and the agreement for repurchase is 
contained in a subsequent document, the transaction will not be deemed 
to be one of mortgage ; it shall be deemed to be one of sale — Ma Sein v. 
Mating San. A.I.R. 1935 Rang. 212, 157 LC. 179. A document was 
expressed to fie a kobala and the transferee was in possession of the 
property. There was a clause that tlie transferor was to get back the 
property if he paid the purchase-money and an equal amount within ei^t 
years from the date of document. In the margin of the document there 
happened to be an expression kat kabala: held that the transaction was an 
out and out sale — Altapali v. Uzirali, A.I.R. 1933 Cal. 381 (386), 60 Cal. 
167, 144 I.C. 220; Dtiddu v. Motumarru. A.I.R. 1966 Andh. Pra. 252; 
Banku Behari v. Kalyani, 70 C.W-N. 139. 

The essential characteristic of a mortgage by conditional sale is that 
on breach of the condition of repa 3 nnent within a stipulated period, the 
contract exhausts itself and the transaction is closed and becomes one of 
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absolute sale to be enforced by foreclosure— Badri v. Besu, A.LR. I 933 Lah 
174, 145 I.C. 159. Where a deed was ostensibly a sale-deed with a con- 
dition for re-transfer on payment of the amount and the condition was 
embodied in the document itself, it was a mortgage by conditional sale 
and not an out and out sale — Ram Dhani v. Ram Rekh, A.LR. 1931 All. 
548, 53 All. 607, 131 I.C. 594 ; Laxmiamma v. Narasimha, 11 Law Report, 
767. As under cl. (c) the transaction is ostensibly a sale and as the parties 
to it are referred to as "the buyer" and “the seller,” the use in a deed 
of expressions usually found in a deed of absolute sale in itself cannot 
be a valuable guide in considering whether the transaction is a sale with 
a condition of repurchase or a mortgage by conditional sale. The distinc- 
tion between the two is one of intention to be gathered from the deed 
itself and the extrinsic evidence of circumstances — Fazal Ahmad v. Afaqul 
Rahaman, A.LR. 1938 Oudh 57i 172 LC. 536. Thus, where in such a 
deed there was no bargaining as to the price and the deed was quickly 
followed by another which was regarded as mortgage by conditional sale, 
the former deed was held to be a mortgage by conditional sale also — Ibid. 
In a suit for possession by plaintiff on the strength of a sale deed it is 
open to the defendant to allege and prove that the real transaction was 
a mortgage and not a sale — Soivswatibai v. Pi. RamchandraM, 1962 M.P.L]. 
(Notes) 199, In Sayyad Ahmed Ali v. Bhageerathi Amma], A.LR. 1961 
Mad. 301 the transaction was held to be sale and not a mortgage by con- 
ditional sale ; so also in Pattaij Goimder v. P„ L. Bapii Sioami, A.LR. 1961 
Mad. 276. 

The effect of a laliau gahan mortgage is the same as that of a mort- 
gage by conditional sale ; and mortgages in form similar to that of \ahan 
gahan (e.g., katkobala or bye-bil-iaafa) stand on the same footing as mort- 
gages by conditional sale — Mahomed Haji v, Ramappa, 25 N.L.R. 187 
(F.B.) A.LR. 1929 Nag. 254 (255), 119 I.C. 684. The provision that the 
mortgagor will have no connection with the mortgaged property in 
future is the usual covenant in a lahan gahan mortgage, and this coupled 
with the use of the words lahan gahan shows that the mortgage is a Jahaa 
gahan mortgage — Sitaram v. Krishnarao, A.LR. 1940 Nag. 156, 1940 N.L.J. 
179, 190 LC. 641. 

Where the mortgagee in a mortgage by conditional sale did not take 
foreclosure proceedings under the Bengal Regulation XVII of 1806 no suit 
for possession lay — Badri v. Besu, A.LR. 1933 Lah. 174, 145 LC. 159. But 
Rangnekar, J. held otherwise in Ganpat v. Hanamgouda, A.LR. 1933 Bom. 
439, 57 Bom. 593, 

USUFRUCTUARY MORTGAGE ; 

Vernacular names : — fin Bengal, hhai khalasi or bhoga bandhah 
khat; in Madras, diggu bhogyam, sicadhin adamanam. 

342, Amendment : — ^Tlie words "or expressly or by implication hinds 
himself to deliver possession' have been newly .inserted in this clause. 
In an early Bombay case also it has been held that it is not necessary for 
usufructuary mortgage that posse,ssion should be actually, delivered to 
the mortgagee. If a right of entry is given to the creditor, there is a 
transfer of an interest in immoveable property just as much as if pos- 
session were actually delivered. Therefore, where a deed contains the 
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words ‘we have this day put the said land and house into your posses- 
sion” but the mortgagee lias not actually taken possession, the mort- 
gage is still a usufructua^ mortgage — Motirenn v. Vitai, 13 Bom. 90 (100). 
But in a Madras Full Bench case it was held that a mortgagee did not be- 
come a usufructuary mortgagee under sec. 58 (d) imtil die mortgagor ' 
had given him iiossession of the mortgaged property — Subbanitna v. Nar- 
(lytja, 41 Mad. 259 (263) (F.B.). The Full Bench further held that since 
the mortgagee had not been given possession of the property,, he became 
entitled to sue for the mortgage-money under sec. 68 ; in other words, 
the mortgage-money “became payable” to him ; and as he was not a 
usufi-uctuary mortgagee, for the reasons stated above, the jiroviso (a) of 
section 67 did not apply to him, and he was entitled to sue for fore- 
closure or for sale under sec. 67, which entitles a mortgagee to do so at 
any time after the mortgage-money has become “payable.” Tliere was 
an anomaly in this decision which the Full Bench failed to notice, viz., 
that the mortgagee was treated as a usufructuary mortgagee for the pur- 
pose of sec. 68 (which applies to usufructuary mortgagees) and as not a 
usufructuary mortgagee for the purpose of applying proviso (a) of sec. 67. 

Tlie effect of this amendment is that a usufructuary mortgagee is 
none the less so even if possession, is not delivered to him ; it is suffi- 
cient if he is entitled to possession under the terms of the deed. This 
amendment oi'erniles the above Pull Bench decision. 

A deed of mortgage styled as rehan deed provided that the mort- 
gagor bound himself to deliver possession of the property and authorized 
the mortgagee to retain possession until a certain time when the executant 
bound himself to pay the money. It further provided that the mortgagee 
would be entitled to retain possession until payment of the money 
advanced : held, the mortgage was a usufi’uctuarj’^ mortgage — Hamath v. 
Ambika Deoi, A.I.R. 1941 Pat. 301, 193 I.C. 272. 

Where the transaction is a usufructuary mortgage, the parties are 
precluded, as between themselves by sec, 92, Evidence Act, from adduc- 
ing oral evidence as to their subsequent conduct to show that the transac- 
tion was not a mortgage but an out and out sale — Bhagwat v. Ramasis, 
A.I..R. 1952 Pat. 431. 

343. Incidents of usufructuary mortgage 'Tire characteristics of a 
usufructuary mortgage are : (1) possession of the property is delivered to 
the mortgagee ; (2) the mortgagee is to get rents and profits in lieu of 

of interest or principal or both, (3) no personal liability is incurred by 
the mortgagor ; and (4) the mortgagee cannot foreclose or sue for sale — 
Md. Saied v. Abdtd Alim, A.I.R. 1947 Lah. 40 (F.B.), I.L.R. 1946 Lah. 
805 ; Dasabltai Vasan, A.I.R. 1953 Kutch 4 (vatantar transactions). The 
essential feature of a pure usufructuarj'^ mortgage is that the mortgagee 
cannot sue for the payment of his debt, but is only entitled to ifemain 
in possession of the mortgaged property till the principal and -interest 
are defrayed according to the terms of the agreement — Atma Ram v. 
Svrjan, A.i.R. 1928 Lah. 355, 110 I.C. 81; Janaki Nath v. Asad Reza, 
(1934) 14 Pat. 560. In such a mortgage there is no personal liability of 
the mortgagor. Wliere ihe rents and profits of the property mortgaged 
are to be set off against interest and the mortgagee is entitled to Tetain 
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possession until such time as the mortgagor chooses to redeem on pay- 
ment of the iDrincipal sum secured, the transaction is a usufmctuary ' 
mortgage — Lachmn Singh v. Natha Singh, A.I.R, 1940 Lah. 401 (F.B.), 
42 P.L.R. 560, 191 I.C. 583. A mortgagor stated ‘ in a mortgage-deed 
“I have now mortgaged with irossession and pledged the entire pro- 
irerty ” ; held that the transaction was not a usufructuary mort- 

gage pure and simple — Wahid-ud-Din- v. Makhan Lai, A.I.R. 1938 All 564 
(566), (1938) A.L.J. 872. - 

The rights of a usufructuary mortgagee form a very large and 
important part of tlie bundle of rights which constitute ownership; the 
remainder still remains with tlie mortgagor and can be transferred by 
him — Thakur v. Raghubar, A.I.R. 1952 Pat. 469. The usufructuary mort- 
gagee may not be the absolute owner of the property, but for all practi- 
cal purposes he may be deemed to be the owner while he is in possession— ‘ 
Fateh Singh v. Raghubir, A.I.R. 1938 All. 577 (584, 585) (S.B.), (1938) A.L.J. 
881. Wliere there was air arrangement between tire plaintiff and tire defen- 
dant under which the latter bon'owed a sum of money from the pla!intiff 
and passed a simple money-bond in Iris favour and executed a lease sublet- 
ling the land (occupancy-holding) to tire plaintiff for 5 years, tire understan- . 
ding being that the iirterest jpayable on the sum advanced should be set 
off against the rent payable under tire sub-lease, it was held tliat the 
transaction did not amount tp air usufructuary mortgage of an occu- 
pancy holding. The plaiirtiff is liable to be evicted from the land at 
the end of five years and cannot insist on retaining the land till the money 
is paid (because under sec. 25, Agra Tenaircy Act, an occupancy tenant 
can sublet his holding, oirly for 5 years and iro more). A usufructuarj' 
mortgagee, on the other hand, is entitled to continue in possession till 
payment of his dues in full — Chotey Lai v. Mohanian, 1930 A.L.J. 332, 
A.I.R. 1930 All. 375 (376), 127 I.C. 425, or the mortgage-debt is uiped 
off from the rents and profits of tire property — Narasimhe v, Sheshaijya, 
A.I.R. 1925 Mad. 825 , 90 I.C. 138. A mortgage is not necessarily for 
securing paymeirt of money advanced. It may also be 'for securing, 
“performance of an engagement which may gir'e rise to a pecuniarjf 
liability” [see 2nd para of cl. (a)]. Where the mortgagee is eirtitled under 
the mortgage-deed to remain in possession of ’the mortgaged propertj' 
imtil payment of the mortgage money, the transaction is a usufructuarj^ 
mortgage — Raman 'v, Gowri, A.I.R. 1954 Tr.-Coch. 7. But where the 
reirtal agreement showed that the mortgagee was not bound to enter in- 
to possession and liquidate the debt by the usufruct aird there was an 
express covenant to pay, the mortgage was not a purely usufructuaiy 
mortgage — Madhwa v, Venkata, 26 Mad. 622. Equity of redemption not 
being specific inmioveable property is not capable of a usufructuary mort- 
gage — Gohel 'Dhtdabhai Kalubhai v. Gohel Mabhai Hhnatsingh, A.I.R- 
1961 Guj. 129. 

If the mortgagor expressly or by imjjlication binds himself to deli- 
ver possession of the mortgaged propertji' to the mortgagee the transac- 
tion is a usufructuary mortgage although actual possession has not been 
delivered — Snbhnraya v. Subramanymn, A.I.R. 1952 Mad. 856. See also 
Chmith Mai v. Hiralal, A.I.R. 1950 Aj. 59. "Wliere under the terms of 
a mortgage-deed, tlie possession is to be delivered to tlie mortgagee 
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subsequent to tlie date of the mortgage, the transaction is still a usu- 
fructuary mortgage — Bisheshar v. Debt Baksh, 16 O.C. 56, 17 I.C. 329 
(332). The mortgagor is to deliver such possession to the mortgagee 
as the mortgaged property is capable of on the date of the mortgage— 
Ram Kltelioan v. Ghulam Hvssain, 8 Luck. 190. In the case of a- tenanted 
propeity, the only way in which possession can be given to a usufruc- 
tuary mortgagee is to give him the right to realize the rents and appro- 
priate them towards the mortgage-money — Butto Krista v. Qohindram, 
A.I.R. 1939 Pat. 540, 182 I.C. 132. Where a landlord executes a usu- 
fructuaiy mortgage in favour of his tenant, the rights of the tenant as 
tenant and as mortgagee do not however merge, and it the tenant subse- 
quently sells his right as possessory mortgagee, the transferee bringing 
a suit on the basis of the salej is not entitled to eject tlie tenant but is 
merely entitled to possession as a usufructuary mortgagee, i.e., to realize 
rents from the tenant. He cannot claim actual cultivatory possession of 
the land — Jag Mohan v. Ram Kvshen, A.I.R. 1936 Oudh 322, 163 I.C. 
922 ; Venkatashiah v. Venkatakrishniah, A.I.R. 1958 Mys. 20. Wliere 
the moitgagor covenanted to put the mortgagee in possession of certain 
village On a subsequent date, and to pay interest at 24 per cent, until 
possession was delivered, held that the mortgage was a usufructuary 
mortgage — Fartab Bahadur v. Gajadhar, 24 All. 521, (530, 531) (P.C.). A 
subsequent oral agreement under which the mortgagee was put in pos- 
-session of some property and the mortgagee was to pay himself out of 
the usufruct of the property can undoubtedly be proved in order to 
prove payment. If the mortgagee has entered into possession of any 
property jjrior to the mortgage-deed, the matter cannot be investigated 
in the mortgage suit in the absence of subsequent agreement by which 
the mortgagee was asked to remain in possession in order to pay himself 
for tire mortgage — Subh Karan v. Kedar Nath, A.I.R. 1941 All. 314, 1941 
A.L.J. 345. _ There need not be an express stipulation to appropriate the 
profits in lieu of interest. If, by tlie terms of the instrument the profits 
are not to be appropriated in satisfaction of the principal, die only in- 
ference must be that they are to be appropriated in lieu of interest — Kun- 
dula Venkiah v. Donga Pallaya, 43 Mad. 589 (600) (F.B.), 57 I.C. 274. 
Wliere possession of part of the property is not delivered to the mort- 
, gagee, he cannot claim by way of interest die profits' of that part of the 
liroperty which has not been delivered to him — Nurul Hassan v. MaJibub 
Bux, A.I.R. 1945 All. 202 (Fifi.), I.L.R. 1945 All. 676. If a usufructuary 
mortgage contains a stipulation for the sale of the property and tha 
suit for sale is dismissed, the mortgagee’s right to possess is not diereby 
destroyed — Bharoselal v. Daryao, 1961 Jab. I^.J. 1207. A clause author- 
ising the mortgagee to possess is essential to die creation of a usufruc- 
tuary mortgage — Bachan Singh v. Waryam Singh, A.I.R. 1961 Punj. 477. 
Where the mortgage and the lease back to the mortgagor are part of 
the same transaction ihe mortgage cannot be said to be a usufructuary 
mortgage — Sm. Saoitri Devi v. Sm. Beni Devi, A.I.R. 1968 Pat. 222, But 
where the mortgage and the lease back from distinct transactions the mort- 
gagor is entitled to redeem leaving die mortgagee to seek other remedies 
for the rent in arrears — Thommen Varkey v, Govindan Nair, A.I.R. 1959 
Ker. 155. Wliere a usufructuary mortgage is exdcuted for 2 years and 
on the very next day the mortgagee gives a lease back to die mortgagor 
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at a rent equal to interest, the mortgagee is not entitled to file a mort- 
gage suit on his failure to recover anything in execution of a money- 
decree for rent passed on an earlier suit, because the lease foimed a 
component part of the mortgage — Haji Muhammad v. Shah Akhtar, A.IR 
1960 Pah 106. 

Where there was a covenant that the mortgagor would pay interest 
every year but that if he failed to pay interest, the mortgagee could take 
possession, and would aiDpropriate the usufruct towards interest and pay • 
the balance (if any) to the mortgagor, held that the transaction was a 
simple mortgage, and not a usufructuary mortgage, because no present 
possession was delivered, but possession was merely contingent on the 
failure to pay interest — Yeshvant v. Vithal, 21 Bom. 267 (272). For simi- 
lar cases see Note 335, ante. It seems that such a mortgage will now be 
treated as an anomalous mortgage. See Note 335. \Vliere the creditor 
is given the right to take the mango crop in lieu of interest the ti-ansac- 
tion is not a mortgage — Rehman v. Nathulal, I.L.R. (1960) 10 Raj.- 978. 

J 

Since a usufructuary mortgagee is entitled to remain in possession 
“until payment of tlie mortgage-money”, no time can be fixed during 
which the mortgage is to subsist j and if the parties stipulate that the 
mortgage is for a definite period (e.g., 4 years), it is no longer a usufruc- 
tuary mortgage but becomes an anomalous mortgage — HikmatuUa v. 
Mam Ali, 12 All. 203 (205) ; Chhathi v. Bindeslncari, 8 Pat. 16, A.I.R. 
1929 Pat. 605 (608), 120 l.C. 32, 11 Pl-.T. 68. But see Rameshtcar v. 
Paniram, A.I.R. 193-1 Pat. 217, where it has been held that in such 'a 
mortgage nothing can prevent the parties from estimating in advance tlie 
period in which the mortgage-debt would be paid off and thus fi.\ing the 
minimum period in wliich the mortgagee should liave possession. 
Rhutnath v. Gaped Prasad, 44 C.W.N. 761, A.I.R. 1940 Cal. 436 relying 
on Luchmeshwar v. Dookh Mochan, 24 Cal. 677. See also Batoa Kishan 
v, Nathii Ram, A.I.R. 1939 Lah. 235, 41 P.L.R. 270 ; Shaikh Idrtis v. 
Abdul Rcdiiman, 16 Bom. 303 ; Sadashiu v. Venkafarao, 20 Bom. 296 ; 
Kfishna v. Hari, 10 Bom. L.R. 615." A usufructuary mortgage .comes to 
an end with the payment of th.e mortgage money; if the mortgagee 
refuses to perform the acts he is bound to do under sec. 60 the mort- 
gagor can enforce his rights under sec. 60 — Prithi Nath Singh v. Suraj 
Ahir, A.I.R. 1963 S.C. 1041. 

df a usufructuary mortgagee is dispossessed from some properties 
and does not take additional security for the debt, he is not entitled to 
.claim interest on the mortgage-money on account of such, dispossession— 
Prasanna v. Girish, A.I.R. 1934 Cal. 149, 37 C.W.N. 1162, 58 C.L.J. 80, 
149 I.C. 667. 

It is open to the mortgagor to pay off the mortgage or not as he 
pleases, and as there is no personal covenant for payment by the mort- 
gagor, the mortgagee cannot compel payment of the mortgage-amount 
— Chathu V. Kunjan, 12 Mad. 109 (110). In a pure usufructuarj'^ mortgage, 
any personal lialaility on the jjart of the mortgajgor is excluded. Such 
personal liability may, however, arise under the circumstances mentioned 
in sec. 68 — Ram Narayan v. Adhindra, 44 Cal. 388 (400, 401) (P.C.) ; Cha- 
thu v. Kunjan,- supra. 
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If the deed itself contains a personal covenant, the mortgage be- 
comes a combination of a simple and a usufructuary mortgage. But where 
all the elements of a usufructuary mortgage are present in the mortgage 
it does not cease to be a usufructuary mortgage and become an anomal- 
ous mortgage only because it contains a personal covenant to pay — K, 
Nataraja Iyer v. Subbiah Ambalam, (1962) 1 Mad. L.J. 897. 

Till the mortgagee demands possession the mortgagor is entitled to 
remain in possession — Ponnu v. Satnbasiva, A.I.R. 1933 Mad. 293, 56 
Mad. 546, 141 I.C. 372. If the mortgaged properties are not delivered 
the mortgagee is not bound to sue and obtain possession from a tres- 
passer and the mortgagor has a right himself to sue the trespasser for 
possession in order tliat he may fulfil his statutory duty. But there is no 
such statutory duty when the mortgagee is dispossessed by a trespasser 
after being put in possession — Kizhakkekara v. Soopiafatath, (1939) 1 
M.L.J. 646, A.I.R. 1939 Mad; 887, 1939 M.W.N. 391. Wliere a mortgagee 
files a suit for possession simpliciter, on the mortgage-deed, the Court 
need not consider as to whether full consideration has passed — Fazal v. 
Milkhei, A.I.R. 1933 Lab, 193, 145 I.C. 182. The recital in the usufruc- 
tuary mortgage that the mortgagor will pay the principal after three years 
and redeem tlie property amounts to a covenant to pay and a suit for 
'the sale of the security will lie — S. S. Ahobala Sastriar v. S. P. KaUmuthu 
Pillai, A.I.R. 1962 Mad. 308. , ^ 

Limitation. — A breach of covenant to deliver possession under a 
usufructuary lease arises once for all at the time when the mortgagee is 
first entitled to recover possession. A claim brought more than 6 years 
after that date would be barred by limitation — Nurul Hassan v. Mahbub 
Bux, A.I.R. 1945 All. 202 (F.B.), I.L.R. 1945 All. 676. 

Lease : — The usufructuary mortgagee may lease out of the mortgaged 
property either to third parties 'or to the mortgagor himself — Md. Kara- 
mat V. Ganeshi, A.I.R. 1927 AIL 552, 49 AU. 658, 101 I.C. 516 ; Md. Ishaq 
■v.Chheda Lol, A.I.R. 1948 All, 312, 1948 A.L.J, 110; Uthuppan v. Nilkanta, 
A.I.R. 1951 Tr.-Coch. 154. A tenant who accepts from hisr landlord 
a pure usufructuary mortgage of the tenanted house is not entitled to 
continue in possession, after the mortgage is redeemed — Rammo v. Pah- 
vmal, A.I.R. 1963 M.P. 296. If a usufructuary mortgagee leases out die 
mortgaged property to the mortgagor, a suit for rent by the mortgagee 
' on the basis of the lease is maintainable — Ganpat Turi v. Mohammad 
Asraf AU, A.I.R. 1961 Pat. 133. See also Ramlal v. Mahant Atmaramji, 
1960 Jab, L.T. 950. There is no sin^e test as to whether the mortgage 
and the lease form the same transaction — Kuttyal v. Sanjiva, A.I.R. 1952 
Mad. 877. See in this connection Beevafhuma v. Lakshmi, A.I.R. 1952 
Tr.-Coch. 92. Such a lease granted to the mortgagor, even if contem- 
poraneous, will generally be regarded as a separate transaction — Amar 
V. Taus, A.I.R. 1936 Pesh. 38, 162 I.C. 658 ; Kuer Maliammad v. Behari 
Lai, A.I.R. 1937 All. 478, I.L.R. (1937) All. 621, 169 I.C. 1004 ; Sundar 
Das V. Official Receiver, A.I.R. 1937 Lali. 790 ; Ram Udhar v. Hari 
Chand, A.I.R. 1958 Punj. 140. But see FerOz Shah v. Sobhat Khan, A.I.R. 
1933 P.C. 178, 37 C.W.N. 993, 60 1.A*. 273, 143 I.C. 659, where such docu- 
ments have been held to have constituted as a possessory mortgage. See 
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also Harilal Bhagwanji v. Shastri Hemshanker, A.I.R. 1958 Bom. 8 ; Lai- 
chand v. Nenuram, A.I.R. 1963 Raj. 69. 

Where a usufructuary mortgage-deed becomes invalid for want of 
registration the mortgagee can retain possession of the land till the debt 
is repaid though no charge is created by such a deed — Maung Tun v. 
Maung Aung, A.I.R. 1925 Rang. 1, 2 Rang.313, 84 I.C. 1023. 

Lehha mukhi mortgage : — k leltha mukhi mortgage in the Punjab is 
a usufructuary mortgage by which the land is made over to the mort- 
gagee who has to look to its produce for the payment of the mortgage.- 
debt, the mortgagor undertaking no personal liability and the mortgagee 
not being entitled to sue for the debt — Vohi Mai v. Shera, 90 P.R. 1881 ; 
Khandu Lai v. Fazal, 51 I.C, 956 (957) ; Karam Chand v. Shera, A.I.R. 
1931 Lah. 498, 133 I.C. 655, Rattigan’s Customary Law, 8th Edn., p. 151. 
See also Chose s Law. of Mortgage, 5th Edn., p. 109. 

344. Zur-i-peshgi leases ; — ^A Zur-i-peshgi lease (i.e., a lease for a 
consideration) is a lease granted on a sum of money being advanced— 
Bengal Indigo Co. v, Rogobar, 24 Cal. 272 (279) (P.C.), The difference 
between a Zur-i-peshgi lease and a usufructuary mortgage lies in this, 
that under a usufructuary mortgage the mortgagee is authorised to retain 
possession until the mortgage-money is satisfied, but in Zur-i-peshgi lease 
the mortgagee is to retain iDOssession for a definite period only — Chhathi 
V. Bindeshwari, 8 Pat. .16, A.I.R. 1929 Pat. 605 (608), 120 I.C. 32, 11 
P.L.T. 68 ; Tulshi v, Muna Ktiar, A.I.R. 1937 Oudh 146, 12 Luck, 161, 
162 I.C. 225, \\nicre a lease does not intend to create relationship of 
debtor and creditor and resenfes no right to redemption to tlie lessor 
but simply asks the lessee to quit the land without any payment on the 
part of the lessor at the expiry of the term of the lease, it is a Zur-i-peshgi 
lease and not a mortgage — Ibid at p. 148 ; Mahesh Bhagat v. Ram Baran 
Mahto, A.I.R. 1968 S.C, 1466. On the other hand a document which 
purports to be a lease, but fidfils the definitioji of a usufructuary mort- 
gage, is a mortgage and the mere fact that it describes itself as a lease 
does not make it a lease — Jabbarshah v, Kanchhedi, A.I.R. 1939 Nag. 166, 
1939 N.L.J. 308, 182 I.C. 239. A Zur-i-peshgi lease is a lease granted by 
the debtor to his creditor on a fixed rent reser\'ed by the lease, which 
is generally a little over die amount of interest agreed to be iiaid by the 
debtor. T^ie surjilus, if any, is payable to the debtor or may be applied 
towards reduction of the principal, Tliesc leases were devised to evade 
the laws against usury w'hich limited the maximum rate of interest to 
be 12 per cent, per annum. Tlie criterion for distinguishing such a lease . 
from a mortgage is whether a right of redemption is expressly or impli- 
edly reserved to the lessor, in w'hifch case the transaction is to be deem- 
ed a mortgage — Basant Lai v. Tapeshri, 3 All, 1 ;Gopal v. Desai, 6 Bom. 
674, Another test foii distinguishing the two is whether die object of the 
instrument was to create a relationship of debtor and creditor or of simple 
landlord and tenant — Abdulbhai v. Kashi, 11 Bom. 462 ; Sheikh Muha- 
mmad Hanif v. Moorav- Mahton, 4 P.L.W. 146, 44 I.C, 153, Another 
test is to find out whether there is a secured debt and a right of redemp- 
tion— v. Saddip, A.I.R. 1938 Pat. 35, 172 I.C. 935. Wliere a per- 
son takes settlement of land by a registered kabuliyat on payment of ' 
Zarpeshgi amount and agrees to pay annual rent, the transaction is not 
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a mortgage, and tlie landlord is not entitled to get possession of the land 
by payment of the Zarpeshgi amount — Bamautar v. Lcitak Behari, A.I.R. 
1952 Pat. 312. Where a iliicka patta did not give the thickdar the right 
to remain in possession after expiry of tlie period of the thicka, until 
repayment of the peshgi money, the patta could not be regarded as Zar- 
peshgi amounting to a mortgage — Svdhan v. Ramamigrah, A.I.R. 1947 
Pat. 78, 13 B.R. 332. The transaction is really one in which rent is paid 
in a lump sum in advance instead of by mstahnents during the term. 
Wliere, however, the interest created m the lessee continues after the 
expiration of the term until the advance is paid, the transaction has the 
essential characteristics of a mortgage — Maharaja Kesho Prasad v. Chan- 
drika Prasad, 2 Pat. 217, 3 P.L.T. 797, 69 I.C. 394, A.I.R. 1923 Pat. 122. 
In construing a document as to 'whether it is a lease or a mortgage the 
following test may be applied : If it is not a security for the payment 
of any money or for the performance of any engagement ; if no accounts 
are to be rendered or required ; if there is no provision for redemption,' 
express or implied ; it is simply a lease even though it may be described 
as a mortgage — ‘Hussain Ali v. Sardar Ali, A.I.R. 1933 Lah. 786, follow- 
ing Tasadug Rasul v. Kashi Ram, 25 All. 109 (P.C.), 30 LA. 35. See also 
Mahadeo v. Rameshar, A.I.R. 1935 All. 150, 157 I.C. 364; Ramdhan 
Puri v. Banket/ Bihari Saran, A.I.R. 1958 S.C. 941 ; Neelakanda Pillat 
V. Sankaran Padmanavan, A.I.R. 1967 Ker. 70; Suhramania Iyer v. K. 
R. Anantanarayana, A.I.R. 1963 Ker. 261 ; Frenchikkose Thommi v. 
Chacko Devasia, A.I.R. 1963 Ker. 75. Oh the other hand, if the transac- 
tion- is one of mortgage the fact diat it is called a lease will be quite 
irrelevant— Sam/Zjfls/jinf v. Baijnath, A.I.R. 1938 Pat. 388, following Shah 
MukJiun Lial v. Sree Kishen, 12 M.I.A. 157. Thus, where the essence of a 
transaction was one of loan and security and tlie creditors secured the 
net profits of the land/ for a term of years ivithout entering into possession, 
the transaction wa's a usufructuary mortgage — Sarajbashini v. Baijnath, 
supra, at p. 389. Where a person executed an instrument purporting 
to be a mortgage of certain villages widi possession for a period of 14 
years, by which it was provided that on the expiration of die teim the 
mortgagor ‘‘shall come into possession of the mortgaged villages without 
settlement of accounts, that on the expiration of the term the mortgagee 
shall have no power whatever in respect of the said estate, and that after 
the expiration of the term this mor^age-deed shall be returned to the 
mortgagor without his accounting for (paying) the mortgage-money secu- 
red under the document”, held that die instrument was not a mortgage 
in any proper sense of the word. It was simply a grant of land for a 
fixed term free of rent in consideration of a sum made out of past and 
present advances — tNidha Salt v. M'urlidhar, 25 All. 115 (P.C.). Such 
deeds should not be held to be mortgages merely because the parties 
used such nomenclature, although die fact of- the parties hav- 
ing designated the same in such a way shows that they be- 
lieved themselves to be clothed udth all the rights and remedies 
incidental thereto — Tukaram v. Ramchand, 26 Bom. 252 (258) (F.B.) : 
Ankaiah v. Veeraiah, A.LR. 1957 Andhra Pra. 504. A document stjded 
a lease, under which, in consideration of money advanced, the claimant 
under it was only to enjoy certain specified lands for a certain number of 
years, but which contained nothing as to repayment of the borrowed 
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amount, nor provided for payment of any rent as such, was not a lease 
but usufructuary mortgage, under which the rents and profits had beeii 
estimated to be sufficient to satisfy both principal and interest, so that no 
subsequent accounting might become necessar}’ on either side — Reference 
under Stamp Act, 21 Mad. 358 (F.B.) ; Reference under Stamp Act, 1 Mad. 
203. A executed a document in favour of B, under which possession cl 
land was delivered ,to B on receipt of Rs. 1000. Although period of 
10 years was mentioned in the deed, B was to pay rent to A, who was not 
entitled to bring the property to sale. B was to hand over possession to 
A not at the end of the term but on return of the consideration to him 
by A sometime after the end of the term. Held, the transaction was a 
usufructuary mortgage and not a lease — Apaya Dundyappa v. Covind 
Dattatraya, A.I.R. 1956 Bom. 625. Where by a thika zurpeshgi lease the 
mortgagee obtains a thika lease at a certain reserved rent retaining for 
himself a fixed amount of the rent as specified interest upon the Zuripeshgi 
money and agrees to pay the balance to the mortgagor, it is a usufructuary 
mortgage — Bachu Lai v. fang Bahadur, A.I.R. 1939 .Pat. 427, 180 I.C. 795. 
A deed purporting to be a mortgage-deed with possession regarding land 
provided that in consideration of a debt of Rs. 240 due by the plaintiff 
(an agriculturist) to the defendant, the latter was to lake possession of 
certain lands for ten years and appropriate the income thereof in liquida- 
tion of the debt, and that after the expiry of the said period the right to 
the land was to cease. The mortgagor having sued to redeem before the 
expiration of the ten years, it was held that the transaction amounted to 
an anomalous mortgage and not a lease, and that the mortgagor was 
entitled to redeem — Tukaram v. Ramchaml, 26 Bom. 252. Where under 
a Zurpeshgi lease the mortgagor lessee holds over the rem^y of the 
mortgagee is to institute not a suit for rent but a suit for the enforcement 
of the mortgage — Gaya Prasad v. Chitrakut, A.I.R. 1960 Pat. 485. 

A mortgage-bond which purported to be Zuripeshgi stipulated that the 
mortgagee would retain possession of the mortgaged property till the term 
of the Zuripeshgi tvhich was specifically fixed for three years. There was 
no provision that after the expiry of the term the mortgagee would De 
entitled to retain possession uniif repayment of the money: held that it 
was not a usufructuary mortgage and as there w’as an implied contract to 
repay the mortgage-debt on expiry of the term, the suit for recovery of 
the mortgage-money was maintainable — Chhati Lai w Bindcshivari, A.I.R. 
1929 Pat. 605, 8 Pat. 16, 120 I.C. 32. See Mt. Jaleshwar Sheonaraijan, 
A.I.R. 1934 Pat. 1, 148 I.C. 23. When two documents arc executed on 
the same day, one a simple mortgage under which the mortgage amount 
is to be paid within three years and the other a lease for five }’cars in 
favour of a member of the mortgagee’s famil.v, the documents read together 
do not constitute a usufructuary mortgage — Ram Pal Ram Anfor, 1967 
All. L. J. 996, 

In a Zuripeshgi mortgage-deed it was provided that the mortgagee 
should appropriate the entire produce which he might have in excess as 
profit in lieu of interest..^ The mortgagee had settled certain bakasht land 
and had realized premium of certain amount ; held, the premium obtained 
by the settlement of the bakasht land was not the produce of the land— ■ 
Rameshwar v. Naramdeshtoar, A.I.R. 1940 Pat. 627, 188 I.C. 39. For 



Sec. 58] 


t:^nsfer of property siy 

distinction between a usufructuary mortgage and a lease see V. V. Mahomed 
V. P. V. Savithri, 1963 Ker. L. T. 125 ; Sankaran Kutty v. Karipal, 1967 
Ker. L. J. 835 ; Iravi Krishnan v. Ulahannah Anthony, 1968 Ker. L. R. 309. 

ENGLISH MORTGAGE 

345. Incidents: — ^The three essentials of an English mortgage as 
defined in this section are (i) that the mortgagor should bind himself to 
repay the mortgage money on a certain day ; {ii) that the mortgaged 
property should be transferred absolutely to the mortgagee ; and {iii) that 
such absolute transfer should be made subject to a proviso that the mort- 
gagee will reconvey the property to the mortgagor, upon payment by him 
of the mortgage-money on the day on which the mortgagor bound himself 
to repay the same. An English mortgage closely resembles an absolute 
sale wilii a condition of repurchase — Narayana v. Venkataramana, 25 Mad. 
220 (235) ; Satyacharan v. Ram Kinkar, 62 C.L.J. 28. In the former case 
it has been observed that it is the characteristic feature of an English 
mortgage that the operative words should be the same, as in an absolute 
conveyance, and consequently, the transfer should be by conveyance, 
assignment, demise or otherwise, according to the nature of the property ; 
and therefore where the deed of mortgage in case of a free-hold estate 
contained the words “the mortgagors do hereby mortgage and assign to tho 
mortgagee the coffee estate described in the schedule hereto «annexed, ’ 
etc., it was held that the world "mortgage" was inappropriate in the deed 
of English mortgage, and precluded the possibility of holding that the 
transfer was intended to be absolute, but that as the word “assign” was 
used it might be said that the requisite of an English mortgage was ful- 
filled — Narayana v. Venkataramana, 25 Mad. 220 (235). This case was 
decided according to the practice prevailing in England. But, as has been 
observed in a recent Calcutta case, the law and practice obtaining in 
England 'ought not to be applied in interpreting an English mortgage 
executed in India. The provisions of the Transfer of Property Act must be 
regarded first before resorting to English practice. According to this Act, 
the definition of an English mortgage as given in seci 58 (e) must be read 
subject to the definition gives in clause (a) of the section, and conse- 
quently an English mortgage can hardly be regarded as the transfer of the 
entire interest of the mprtgagor to the mortgagee. Some estate is left in 
the mortgagor and only an interest thereon is transferred to the mortgagee 
—Fala Krista v. Jagannath, 59 Cal. 1314, 36 C.W.N. 709 (720), A.I.R. 
1932 Cal. 775, 140 I.C. 788 ; Rowther v. Uma, 34 I.C. 24. The case of Fala 
Krista v. Jaganriath, supra, has recently been approved by the Privy Council 
in Ram Kinkar v. Satya Charan, A.LR. 1939 P.C. 14, 43 C.W.N. 281 

(289), where their Lordships state: “Section 58 (e) deals with the form, 
not substance. The substantial rights are dealt with in secs. 58 (ja) and 
60. Whatever form is used, nothing more than an Interest is transferred 
and that interest is subjdbt to the right of redemption.” Their Lordships 
recoghizS in this case that the wording of sec. 58 (e) undoubtedly gives rise 
to some difficulty (at p. 288). That section speaks of the mortgagor 
transferring the mortgaged property absolutely to the mortgagee. “In using 
those words does it mean that no interest or no legal interest in the 
property remains in the mortgagor? Their Lordships cannot think so” — 
Ibid, at p. 289. In this case the Privy Council affirmed Satya Charan v. 
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Ram Kinkar, supra, and overruled Bengal National Bank v. Janaki 54 
Cal. 813, 31 C.W.N. 973 followed in Shiva Prasad v. Smith, 17 Pat, '499 
A.I.R. 1939 Pat. 146, 20 P.L.T. 46. See in this connection Imperial Bank 
Petitioner, I.L.R. (1940) 1 CaL 197, A.I.R. 1940 Cal. 429, 191 I.C. 559. 

Where the mortgagor binds himself to pay the money lent on a certain 
day and conveys the property absolutely to the mortgagee and there is the 
provision for reconveyance by the mortgagee to the mortgagor on payment 
of the loan, simply because the mortgagor undertakes to pay the taxes, etc., 
on the motgaged property will not change the character of the mortgage 
from an English mortgage. In India a. mortgage is the transfer of an interest 
in specific immoveable property. In substance it is not the transfer of 
the whole interest of the mortgagor to the mortgagee. In determining 
such questions clause (a) of sec. 58 cannot be ignored— pej- R. C. Mitteri 
J. in Cohen v. Baidyanath, A.I.R. 1936 Cal. 646 (648), 40 C.W.N. 1270. The 
same view was taken in Janaki Nath v. Asad Reza, A.I.R. 1936 Pat. 211, 
14 Pat. 560, 158 I.C. 738. 

A provision in the bond requiring the mortgagor to pay in addition to 
the mortgage debt and interest thereon further advances and sums paid by 
the mortgagee for the protection and preservation of the mortgaged 
properties and Government revenue, rents and all other costs, charges 
and expenses, etc., does not affect the character of the mortgage as an 
English mortgage — Janaki Nath v. Asad Reza, supra. There is nothing 
inconsistent with an English mortgage in the mortgagor granting a power 
of attorney to the mortgagee entitling him in the grantor’s naihe, to collect 
the rents and profits of a' portion of the niortgaged properties for ensuring 
the payment of interest, or in the fact that the agreement expressly pro- 
vides that such management and collection by the mortgagee or by a 
substitute appointed by him would be as the agent of the mortgagor— 
Ibid. The possession taken by the mortgagee under the power of "^attorney 
or the appointment by him of a substitute has not the effect of placing the 
mortgagee in the position of a mortgagee in possession. Therefore he 
is not accountable oil the footing of wilful default, but on the basis of 
actual receipts — Ibid. 

The fact that the mortgagor has stipulated in an English mortgage to 
pay the insurance costs and other charges including quit rents, taxes etc. 
does not detract from the absolute character of the transfer — Rajagopala 
V. Ramachandra, A.I.R. 1942 Mad. 628, 55 M.L,J. 417. See also Fozmal v. 
Shridhar, A.I.R. 1946 Bom. 499, 48 Bom. L.R. 327. The fact that in 
certain event the date of pa3rment was changed did not mean that the 
mortgagor had not agreed to pay the debt on a certain date within cl. (e) 
of this section — Rajagopala y. Ramachandra, supra?" 

The appointment o£ attoz’ney by the mortgagor to recover, receive 
and give effectutal discharges for aU rents and royalties from tenants is 
common enough in English mortgages and is designed to save the mort- 
gagee from the liabihty of accounting on the footing of wilful default as 
a mortgagee in possession — Jharia Water Board v. Jagadamha Loan Co., 
A.I.R. 1938 Pat. 539, (1938) P.W.N. 635. 

Where the mortgaged property is situated in the mofussil, and one 
of the parties is a Hindu, a mortgage though styled as an Enghsh mort- 
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gage does not' transfer an absolute interest in favour of the mortgagee 
—Ansiir Stibba Naidti v. Secretary of State, 1917 M.W.N, 794, 41 I.C. 
770; Shurnomoyee v. Srinath, 12 Cal. 614; Pitdiey Meera Rowther v. 
Pathvmakutty, 8 L.B.R. 413, 34 I.C. 24; but the mortgagor remains 
owner subject to tlie mortgage, and can exercise the ordinarjf rights of 
an owner in possession — 8 LJB.R, 413. 

According to the stxict proraions of an English mortgage under the 
English law, die mortgagor is not entitled to remain in possession ; but 
if he remains, as he usually does, it is only by sufferance, and he is liable 
to ejectment at any time widioul notice and wdthout being entitled to 
reap what he has sown or to the standing crops. Tlie mortgage may 
provide diat on the mortgagor committing a certain default, the mort- 
gagee would be entitled to enter into actual possession. In such a case 
if the permission is withdranm die mortgagee is entitled imder sec. 41, 
Presidency Small Cause Courts Act, 1882 to institute proceedings for 
ejectment — Sequeira v. Mrs. Nadershaio, A.I.R. 1954 Bom. 81. Under 
the Indian law, though the mortgage does not contain in so many words 
a covenant for possession, a right of entry on the part of die mortgagee 
may be implied from tiie terms of tiie deed. Even diough the mortgagee 
enters into possession of die property by reason of a purchase at an exe- 
cution sale under a decree which subsequendty turns out to be invalid, 
he cannot be ousted from possession either by the mortgagor or by a 
person claiming under Inm, widiout the mortgage redeemed — Rtikmini 
Kanta v. Baldeo, 28 C.W.-N. 920, 81 I-C. 1025, A.I.R. 1925 Cal. 77. mere 
die mortgagor had sold and handed over possession of the property to 
the purchaser without the knowledge of the mortgagee in the English 
form who has become entitled to possession, it can not be said that the 
possession of the purchaser was adverse to die mortgagee — Jasraj v. Sugra- 
hai, A.I.R. 1940 Sind 195, 191 I,C. 483. Under an English mortgage the 
mortgagee is entitled to immediate possession and retain possession until 
he is paid — Sree Yellamma Cotton etc. C^. Ltd, in the matter of, A.I.R. 
1969 Mys. 280. 

Construction : — ^In construing English mortgages English decisions 
aie a valuable source of elucidation as they are in a form prevalent in 
England and have been borrowed from there — Imperial Bank, Petitioner 
in Prudential Assurance Co. v. Galstaun, I.L.R. (1940) 1 Cal. 197, A.I.R. 
1940 Cal. 429, 191 I.C. 559. No construction of ii particular document 
is necessarily a guide when a similar document comes to be construed— 
Fozmal v. Shridhar, supra. 

Limitation : — Art. 147 of the Limitation Act continues to be appli- 
cable to suits instituted on English mortgages where they have been 
executed before 1st April, 1930,-1316 date on which the amending Act 
XX of 1929 came into force — ibid, 

EQUITABLE MORTGAGE ; —See the new clause (f). The provi- 
sion for equitable mortgage was previously contained in the third para 
of sec. 59 which ran as follows : — 

"Nothing in this section shall be deemed to render invalid mort- 
gages made in the towns of Calcutta, Madras, Bombay, Karachi, 

Rangoon, Moulmein, Bassein, Akyab and in any other town which 
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the Governor-General in Council may, by notification in the Gazette 

of India, specify in this- behalf, by delivery to a creditor or his agent 

of documents of title to immoveable property, With intent to create 

a security thereon.” 

No amendment has been made ; the language is practically tlie same 
exce|)t that the mortgage has now been specifically described as a “mort- 
gage by deposit of title-deeds.” 

Tlie object of the Legislature in providing for this kind of mortgage 
is to give facility to the mercantile community, in cases where it may 
be necessary to rdise money all on a sudden before an opportunity can 
be afforded of investigating the title-deeds and preparing the mortgage- 
document. 

The term “equitable mortgage” in tlie English law is of much wider 
import than under this Act. An equitable mortgage under the English 
law might be of several kinds and one of them is by deposit of title-deeds 
— Ponnu V. Sambasiva, A.I.R. 1933 Mad. 293, 56 Mad. 546, 141 l.C. 372. 

An equitable mortgage' should not be looked »ipon with disfavour or 
bias — Official Assignee v. Sind Procincial Co-operatice Bank, I.L.R. 1942 
Kar. 479, A.I.R. 1943 .Sind 36, An equitable mortgage by deposit of title- 
deeds is recognised and enforceable by law in the Punjab, although this 
Act does not apply to that pro\'ince — Ram Mohan v, Bharat National 
Bank, 3 Lab. L. J. 373, See also Mrs, Stetvart v. Bank of Upper India, 
31 P.R. 1916, 34 l.C. 937. As Delhi was before 1912 in the Province of 
the Punjab, es'en after its separation in that year such a mortgage by 
deposit of title-deeds can be validly created though the propertj' may be 
situated elsewhere, c.g., in Karachi — Ralli Brothers v. Punjab National 
Bank, A.I.R. 1930 Lah, 920, 11 Lab, .564, 129 l.C. 21 ; Mt. Kanml v. 
Babti Lai, A.I.R. 1937 Lah. 819, 172 l.C. 508. 

By a Government Notification, this pro\'ision hsis been c,\'tended to 
the Civil and Military Station of Bangalore ; and a mortgage by deposit 
of title-deeds can be effected in that town. See Papiah Naidu v. Naga- 
natha Sethupathi, 61 M.L.J. 408 (P.C.), 35 C.W.N. 1061 (1064), A.LR. 
1931 P.C. 2.39, 134 l.C. 328, 

A mere deposit of title-deeds outside the towns mentioned in this 
section not only gives no right to the mortgagee to proceed against the 
projjerties they relate to, but 'docs not operate as a further security or 
charge — Darbari v, Kheira, A.I.R, 1927 Pat. 41, 97 l.C. 391 ; Basant v. 
Commissioner of Tax, A.I.R. 1932 All. 451. 

Where the mortgagor binds himself personally to pay the mortgage 
money, by the operation of secs. 96 and 58 (b) it is an equitable mort- 
gage — N'Hyananda v, Rajpur C. B. Cinema Ltd., A.I.R. 1953 Cal. 208, 
90 C.L.J. 123. 

346. Incidents of equitable mortgage A mortgage created by 
deposit of title-deeds and a mortgage created by an indenture stand on 
the same footing. A mortgage created by deposit of title-deeds does not 
create only an equitable estate liable to be defeated or poStiJoned, as in . 
England, by a subsequent purchaser for value • without notice— -Raw 
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Ratan v. Sew Kiimari, A.I.R. 1938 CJal. 823 (829). An equitable mortgage 
is valid only if made vvitliin the towns specified in this clause. If exe- 
cuted outside those towis it is invalid and give? no right to the mort- 
gagee to proceed against the properties comprised in tlie mortgage — * 
Darbari v. Khctra, S P.L.T. 85, ‘A.I.R. 1927 Pat. 41 (12 ) ; Konchadi v. 
Siva Rao, 28 Mad. 54. But the property mortgaged may be situate out- 
side those towns. See below. 

Three things are required for an equitable mortgage. (1) a debt ; 

(2) deposit of title-deeds ; and (3) an intention that the transfer should 
be security for the former — Behram v. Sorabji, 38 Bom. 372, 23 I.C. 140 ; 
Jowala Das v. Thakar Das, A.LR. 1936 Lah. 251, 158 I.C. 562. There 
may be consti-uctive deposit — Nathan v. Mariithi Rao, A.I.R. 1965 S.C. 
430. 

(1) Debt : — ^An equitable mortgage may cover an existing as well 
as a future debt ; that is, it may be created not only to secure a contem- 
poraneous advance, but it can be extended to cover future advances as 
well — Himalayan Bank v. Quarry, 17 All. 252. An equitable mortgage is 
created when title-deeds are deposited under an oral agreement to cover 
jjresent and future advances. As each advance is made, it becomes a 
charge upon the land comprised in tlie title-deeds, from tlie force of the 
prior oral agreement that it shall be so — Jaitha v. Haji Abdul, 10 Bom. 
634 (644). 

(2) Deposit of title-deeds ; — fTo create a mortgage by deposit of 
title-deeds it is not necessary that the property to which they relate 
should be situate within one of the towns mentioned in tins, clause — 
Valliappa v. Ko Tha Hnyin, 4 Bur. L.T. 169, 11 I.C. 721 j Imperial Bank 
of India v. U. Rai Gtjaw, 51 Cal. 86 (100) (P.C.). In interpreting cl. (f) 
the word “town” does not go widi “person”, but with "delivers”. Under 
tins clause it is not necessary that tlie person making the deposit of the 
title-deeds should be in one of the tomis mentioned in the clause. It 
is enough if he makes the deirosit to the creditor or his agent in that 
town with intent to create security thereon — Indian Cotton Co. v. Hari 
Poon/oo,' A.I.R. 1937 Bom. 39 (41), I.L.R. (1937) Bom. 763, 38 Bom. L.R. 
1222, 166 I.C. 974. Agreement must precede before actual transfer of 
interest in immoveable property — Ibid at p. 42. An equitable mortgage 
can be created in the Presidency towns by the deposit of title-deeds of 
property lying outside those towns. Had it been the intention of the 
Legislature that transactions of the above description "should only affect 
immoveable proirerty situate within die narrow circle of die Presidency 
Towns, such intention would have been clearly expressed — Madho Das 
V. Ram Kishen, 14 AU. 238 ; Manekji v, Riistomji, 14 Bom. 269 ; Srinath 
V. Godadhur, 24 Cal. 348 ; Behram v. Sorabji, 38 Bom. 372, 23 I.C. 140 
(141) [per Macleod, J.), 

, Even it is immaterial whether the ]3roperty is situate inside or out- , 
side British India. An equitable mortgage may be created by deposit of 
title-deeds of property situate in a Native State (e.g., BsrodsI)— Central 
Bank\of India v. Ntisserwanji, 34 Bom. L.R. 1384; A.I-.R. 1932 Bom. 642. 

But the delivery of the title-deeds must take place witlun the towns 
mentioned in this clause ; so where the title-deeds were delivered out- 
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side Calcutta to an attorney’s assistant who was acting for both parties 
for taking them to his employer to keep them in his Calcutta Office 
the mere authorization to the solicitor outside Calcutta by the debtor 
to dehver the title-deeds to the creditor does not amount to deliver^' iu 
Calcutta— Swro/muH v. Gopeeram, A.I.R. 1932 Cal. 823, 36 C.W.N. 1028 
141 I.C. 257. Wliere the creditor in Bombay requested the debtor out- 
side Bombay to send the title-deeds by post and the debtor ,sent them 
accordingly, it was held tliat althougli the Post Office became the agent 
of the creditor and the transaction though complete under sec. 7 of the 
Contract Act, did not create an equitable mortgage as the deposit of the 
title-deeds, was made outside Bombay— •Zndtfln Cotton Co. v. Hari Foon- 
joo, A.I.R. 1937 Bom. 39 (43), I.L.R. (1937)’ Bom, 763, 38 Bom. L.R. 1222, 
166 I.C. 974. A deposit of title-deeds can be both actual and construc- 
tive — Kakoo Shah v. Kamalaxoati, A.I.R. 1969 DeUii 120. 

Where the defendants had already executed a mortgage in favour 
of the plaintiff and handed him the title-deeds of the property, and sub- 
sequently the plaintiff advanced a further sum to the drfendants, who 
agreed diat die title-deeds should be retained by the plaintiff as security 
for the re-payment of the further advances, it was held tliat the plaintiff 
was entitled to be declared an equitable mortgagee in respect of such 
further advances — Dhirendra v. Kumud, 25 Cal. 611 ; Ex parte Kensing- 
ton, 2 V. & B, 83. In such cases it may be assumed that the parties 
agreed to treat the title-deeds as having been handed back to the mort- 
gagor and rehanded to the mortgagee. Such an agreement was a cons- 
tructive delivery of die tide-deeds to the creditor as security for the 
further advances — V, M. R. V. Chettyar Firm v. Asha Bibi, A.I.R. 1929 
Rang. 107 (108), 118 I.C. 407; Cowasji V/ Tyabji, 23 S.L.R. 97, A.I.R. 
1928 Sind 179 (186), 112 I.C. 722 ; K. J. Natlxan v. S. V. Marufhi Rao, 
(1964) 2 S.C.J. 671. 

In an equitable mortgage it is not necessary that all the title-deeds 
should be deposited. An equitable mortgage may be valid if only some 
or one of the material documents of title to the property have been depo- 
sited, although a complete tide be not thereby shown as to the deposit- 
or’s interest in the estate — Roberts v. Croft, 24 Beav. 223 ; Ex parte 
Wetherell, 11 Ves. 398 ; Ramanathan v. Dowlnt Singhji, A.I.R. 19.38 
Mad. 865 (874), (1938) 2 M.L.J. 534; Binapani v. Rabindranath, A.I.R. 
1959 Cal. 213. .Tlius, for the purpose of creating an equitable mortgage 
of a share in an indigo concern it is quite sufficient to deposit the title- 
deeds under which that share was acquired — (TwOomey v. Bhupendra, 7 
Pat. 520, 111 I.C. 57, A.I.R. 1928 Pat. 304 (310) ; Bhupendra v. Wajihun- 
nessa, 2 P.L.J. 293 (301), 39 I.C. 564. The documents must necessarily 
be documents showing the mortgagor’s title, but that does not mean that 
they should never be held sufficient unless they actually connect the 
mortgagor with some predecessor of his whose title the documents show. 
. On the odier hand, if they purport to show the mrotgagor’s title in the 
property', it is not necessary that they should connect the mortgagor with 
some predecessor of his who had acquired the title originally. Thus 
where the deposited documents were (1) the original probate of the will 
-whereby the predecessor bequeathed his property to the mortgagor and 
a certified copy of a redemption certificate issued to the predecessor in 
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respect of tlie said property, the original being lost, a valid' mortgage was 
effected. But an attested copy would not be enou^ unless there is proof 
of die original not being available— Swrendra v. Mohendra, 59 Cal. 781, 
36 C.W.N. 420 A.I.B. 1982 Cal. 589 (593). Where a person himself puts 
a superstructure on the site of which he is a tenant, and subsequently 
purchases die site from the landlord, the title-deeds, though relating only 
to the land would clearly cover the house and his deposit would create 
an equitable mortgage of the entire property consisting of the ground 
and the superstructure — Berumull v. Velu, A.I.R. 1942 Mad. 369, (1942) 
1 M.L.J. 372, 1942 M.W.N. 261. But if the document that is deposited 
shows no kind of title of the depositor in the property, and there are 
documents in existence showing his title to the property which are not 
deposited, an equitable mortgage cannot be said to have been validly 
created — Venkataramayya v. Nat-asingfi Boo, 21 M.LJ. 454, 9 I.C. 309. 

Maps of properties and other documents consisting of unimportant 
and useless letters cannot be recognized as title-deeds. But where the 
documents which were deposited included the "sold notes” by firms from 
whom macliineiy of a factory was purchased, the drafts for the purchase 
price, freight, etc., and the receipts by the fiim for the amount paid and 
the certificates etc., they were documents of title of the factory as distinct 
from the building and the site underneath it. By their deposit an equit- 
able mortgage was created — People’s Bank of N. India v. Forbes, Forbes 
Campbell & Co., A.I.R. 1939 Lah. 383 (403). Machinery whieh has been 
firmly fastened to tlie earth and has been continuously worked for several 
years is immovable property and the deposit of documents of title of 
such machinery creates an equitable mortgage — Ibid. 

If part of the material documents of title be deposited with one 
person, and part wth another, each deposit may have a good security, 
unless there be evidence of a contraiy intention — Roberts v. Croft, 24 
Beav. 223 ; Fisher on Mortgage, 5th Ed., p. 17. Tlius, one S held two 
plots of land and a building thereon by virtue of a registered sale-deed. 
He also possessed the original lease-deeds under which die plots were 
Jield by his vendor. He deposited the sale-deed and also die lease-deed 
with respect to one of the plots with A, and thereafter deposited the other 
lease-deed with B, On each of the lease-deeds there was an endorse- 
ment that the property had been sold to S. Held that as A had title- 
deeds with regard to the whole projierty, an equitable mortgage was 
created on the whole property in his favour, although he did not possess 
the other lease-deed. Held also that an equitable mortgage was created 
in favour of B also, but As mortgage had priority over that of B — Cbet- 
tyar Firm v. Chettyar Firm, 7 Rang. 28, A.I.R. 1929 Rang. 65 (68), 116 
I.C. 475, 

A pattai of land is a document of title by depositing which an equit- 
able mortgage mav be created — Official Assignee v. Basudevadass, 48 
Mad. 454, A.I.R. 1925 Mad. 723, 48 M.L.J. 423. Even an expired lease 
may be sufficient to found a mortgage by deposit of title-deeds, if the 
lessee continues in possession, the lessor accepts rent from him and the 
lease is subsequently renewed — Villa v. Petley, A.I.R. 1934 Rang. 51, 148 
I.C. 721. A patta issued in pursuance of an order passed by a Revenue 
Officer is not however a document of title but only evidence of title, the 
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main object of it ‘being to give infoi-mation of the amount of revenue 
payable. A valid order passed by a duly autliorized agent of tlie Gov- 
ernment granting lands at the disposal of tire Government would confer 
title pn tlie person in whose favour it is passed— Dong«7nm/ia v. Jamma 
nna, A.I.R. 1931 Mad. 613, 133 I.C. 782. 

Wlrere the mortgagor in consideration of his relinquishing all connec- 
tion with his father and' his property, obtains certain property and depo- 
sits a copy of the registered deed of relinquishment executed by him in 
favour of his father, the deposit of tlie document has been held to be 
sufficient to create an equitable mortgage of the property obtained by 
him — Punjab and Sind Bank v. Amir Chand, A.I.R. 1930 Lah. 731, 11 Lah. 
694, 125 I.C. 631 ; while receipts and certified copies of mutations and 
jamabandi papers have been held to be insufficient to create such a mort- 
gage— /oujalo Das V. Thakur Das, A.I.R. 1936 Lah. 251, 158 I.C. 562. It 
has, however been laid down in a recent Full Bench decision of the Ran- 
goon High Court in order to create a valid mortgage by deposit of title- 
deeds under cl. (f), it is not necessary that the whole, or even the most 
materia], documents of title of the property should be deposited, nor that 
the documents deposited should show a complete or good title in the 
depositor. It is'^sufficient if the deeds deposited bona fide relate to the 
property or are material evidence of title or are shown to have been 
deposited with the intention of ci-eating a security thereon — Chidamba- 
ram v. Aziz Meah, A.I.R. 1938 Rang. 149 (F.B.), overruling Chettyar 
Firm v. Ma Joo, A.I.R. 1933 Rang. 299, 11 Rang. 239, 147 I.C. 1105. It 
is not necessary that all the material documents should be deposited. It 
is sufficient if the principal documents are deposited — Ralli Brothers v. 
Punjab National Bank, A.I.R. 1930 Lah. 920, 11 Lah. 564, 129 I.C. 21. 

A tax-receipt and a copy of a map are not documents of title — Majoo 
Team v. Ma Thein, 10 Rang. 403, A.I.R. 1932 Rang. 185, 140 I.C. 487; 
Chettyar Firm v. Ma Joo, A.I.R. 1933 Rang. 299, 11 Rang. 239 ; see also 
Jitoan Das v. Peoples’ Bank, A.I.R. 1937 Lah. 926. But the copy of an 
award filed in Court being evidence of title, when deposited, creates a 
valid equitable mortgage — Gtirudas Mai v. Punjab Sind Batik, A.LR. 1933 
Lah. 972. 

Wliere tlie oi'iginal title-deeds have been lost, copies of such deeds 
may be deposited — Mrs. Stewart v. Bank of Upper India, 31 P.R. 1916, 
34 I.C. 937. But unless it is proved that tlie original has been lost or is 
not available, an attested copy would not be enough — Surendra v. Mohen- 
dra, supra. A mortgage-deed executed by the oivner of the property in 
favour of a third person can never be deemed to be a title-deed of the 
mortgagor — Nageswara v. Srinivasa, A.I.R 1926 Mad. 743, 94 I.C. 427. 

(3) ‘Intent to create a secnrify thereon’ ; — 'Hie title-deeds must be 
deposited with intent to create a security thereon. Otherwise there is no 
equitable mortgage. Unless the deposit of title-deeds effects the transfer 
of an interest in a specific immoveable property far the purpose of secu- 
rity the payment of money advanced or to be advanced, it is absolutely 
nothing at all — Imperial Bank of India v. U Rai Gyaw Thu & Co. Ld., 
51 Cal. 86 (98) (P.C.), 1 Rang. 637, A.I.R. 1923 P.C. 211. Where one 
partner of an oil-mill had mortgaged die mill, and the other partner, who 
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was tlie managing partner, discharged die mortgage and took delivery of 
the title-deeds from the mortgagee, no equitable mortgage was created in 
favour of the managing partner merely because he took cliarge of tlie 
title-deeds, in tlie absence of an intent to create a security. He took 
charge of tlie title-deeds merely as manager and chief of the partnership 
business, and the tiansaction was to be treated as an advance from one 
parhier to another to be paid off out of the profite — Heng Moh v. Lim 
Saw, 1 Rang. 545 (P.C.), 29 C.W.N. 12 (16, 17), 45 M.L.J. 776, A.I.R. 1923 
P.C. 87, 75 I.C. 287. Both under die English and the Indian law, mere 
possession of title-deeds by the creditor coupled widi the existence of 
a debt does not necessarily lead^ to a presumption of an equitable mort- 
gage in the absence of an intention to create a security — Jethabai v. Pi/f- 
libai, 14 Bom. L.R. 1020, 17 I.C. 722 j Darbari v. KJietra, 8 P.L.T. 85, 
A.I.R. 1927 Pat. 41 (42) j Featherston v. Fenwick, 1 Br. CC. 270n ; 
Behram v. Sorabji, 38 Bom. 372, 23 I.G. 140 ; Chapman v. Chapman, 13 
Beav,. 308 ; Fisher on Mortgage, 5th Ed., p. 20. A fortiori, when there 
is no existing debt, the mere dehVery of title-deeds is not sufficient to 
create an equitable mortgage unless it is accompanied with an agieement 
that the deeds should stand as security for future advances — Jaitha v. 
Haji Abdul, 10 Bom. 634 (645) ; Dixon v- Muckleston, L.R. 8 Ch. 155 ; 
Ganpat v. Adarji, 3 Bom. 329. No equitable mortgage is created by an 
agreement to execute a mortgage in future in case the amount due on a 
promissory note be not paid together with the delivery of the tide deed 
of the property agreed to be mortgaged — Subramania Iyer v. Nedungadi 
Bank Ltd., I.L.R. (1963) 2 Ker. 60. 

Vniere there is a loan and document or documents relating to the 
property alleged to have been mortgaged are deposited, the only other 
fact that need be established for proving an equitable mortgage is that 
such document or documents have been deposited widi the intention of 
creating a security on the property. It is not necessary that the docuirient 
or documents should declare a tide in die depositor — Brij Mohan v. 
Abdul Majid, A.I.R. 1939 Rang. 185, 182 I.C. 564. Where there is a debt 
in existence and title-deeds are deposited by the debtor with die creditor 
to secure the debt, an equitable mortgage is at once created, even though 
the deeds are deposited with the express purpose of having a legal mort- 
gage prepared — Dayal v. Jivraj, 1 Bom. 237 (241). But if at the time 
when the title-deeds were deposited with the purpose of having a legal 
mortgage prepared there was no antecedent or existing debt nor was 
any oral agreement made that the tide-deeds should stand as a security 
for future advances, it cannot be said that the deposit was made with 
the intention of creating a security tiiereon ; and therefore there was 
no equitable mortgage ; and if the legal mortgage subsequently execut- 
ed became invalid through want of registration, die creditor could not 
fall back upon the deposit of title-deeds as creating an equitable mort- 
gage — Jaitha Bhima v. Haji Abdul, 10 Bom. 634 (644, 645) ; Madras 
Deposit Society v. Oonamalai, 18 Mad. 29 (30). "Certainly, if, before the 
money was advanced, the deeds had been deposited with a view to pre- 
pare a future mortgage, such a transaction could not be considered as an 
equitable mortgage by deposit; but it is odierwise where there is a 
present advance, and the deeds are deposited under a promise to forbear 
from suing, altiiough they may be deposited only for die purpose of 
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preparing a future mortgage. In such a case the deeds are given in as 
part of the security and become pledged from the very nature of tlip 
transaction”— Keys v. Williams, 3 Y. & C. 55 (61). 

A mortgage by deposit of title-deeds cannot be looked upon as a mere 
oral transaction as the act of deposit is the essential part of it. In fact the 
intention to create security is inferred in such cases from the mere deposit 
of title-deeds coupled with the loan witliout more, witliout writing, with- 
out' word of mouth — Ralli Brothers v. Punjab National Bank, A.I.R. 1930 
Lah. 920, 11 Lah. 564, 129 I.C. 21 j Chief Controlling B.eo. Authority v. 
Pioneer Spinners Put. Ltd., A.LR. 1968 Mad. 222 (F.B.). Oral proof can- 
not be substituted for the written evidence of any agreement put into 
writing — Ibid. All that is required is the intention of the lender to hold 
the title-deeds as security and of the borrower to leave them as security 
with the lender. IB there be any writing to evidence the transaction that 
will require registration — Nagestcara v. Srinivasa, A.I.R. 1926 Mad. 743 
94 I.C. 427. 


An equitable mortgage stands on the same footing as a simple mort- 
gage — Chettyar Firm v. Vyaraoan Chettijar, A.I.R 1936 Rang. 400, 164 
I.C. 751 ; Ally Ramzan v. Balthasar and Sjons, Ld., A.I.R. 1936 Rang. 290, 
14 Rang. 292, 163 I.C. 850. So, utrless an agreement to the contrary is 
made, neither the right to possession nor the right to rents and profits 
are part of the iirterest which is transferred to the mortgagee— Jhid at 
p. 291. 

As to the airpointmerrt of a receiver in such' mortgages see Note 
408, post. 


Where registration necessary : — ^When title-deeds are deposited 
rvith intent to create a security, the law implies the creation 
of a mortgage, and no registered instrument is rrecessary under sec. 59. 
But if the parties choose to reduce tire contract to writing, the document 
will be tire sole evidence of its terms and the deposit aird the document 
together form irrtegral part of tire transaction. As die deposit alone can- 
not create the mortgage, the document which constitutes the bargain 
regarding the secmity requires registration under sec. 17, Registration 
Act, where the value of the property is Rs. 100 or upwards. The crucial 
question is ; • Did the parties intend to reduce their bargain to tire form 
of a document ? If so, it requires registration. If, on the other hand, 
proper construction and the surrounding circumstances lead to the con- 
clusion that the parties did not intend to do so, then tiiere being no 
express bargain, the mortgage arises by implication of die law from die 
deposit itself with the requisite intention, the document being merely . 
evidential does not require registration — Rachpal v. Bhagwandas, A.I.R. 
1950 S.C. 272, 1950 S.C.J. 361 ; United Bank of India Ltd. v. Lekharam 
Sonaram, A.I.R. 1963 S.C. 1591 ; Indersain v. Ud. Raza Gouther, (1961) 

2 M.L.J. 328 ; Rangbati v. United Bank of India Ltd., A.I.R. 1961 Pat. 
158 ; Sham Lai Thakar Boss Agancal v. Punjab National Bank Ltd., 
A.I.R. 1961 Punj. 81 ; Parkash Deo Chopra v. New Bank of India Ltd., 
A.I.R, 1968 Delhi 244 ; Binapani v. Rahindra Nath, A.I.R. 1959 Cal. 213. 
In this case the draft memorandum, signed and delivered, was as fol- 
lows ; “We write to put on record that to secure the repayment of the 
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money already due to you from us on account of the business transactions 
between yourselves and oureelves and the money that may hereafter be- 
come due on account of such transactions, we have this day deposited 
with you the following title-deeds in Calcutta at your place of business 

relating to our properties at Samastipur with intent to create an 

equitable mortgage on the' said properties to secure all moneys on 

account of the said transactions It was held that the memorandum 

did not require registration. In Kevaldas v. Chhotabhai, A.l.R. 1955 Bom. 
454 it has been held that if the memorandum merely records a past trans- 
action of an equitable mortgage then writing does not require to be 
registered, but that if the memorandum constitutes a contract the unit- 
ing requires to be registered. See also United Bank of India Ltd. v. 
Lekhram Sonaram & Co,. A.I.R. 1958 Pat. 472; C. Balaiah v. Central 
Government and Union of India, A.I.R. 1967 Andh. Pra. 51 where it has 
been held that a subsequent suit to set aside the mortgage decree on the 
ground of non-registration is incompetent 

Priority : — A mortgage by deposit of title-deeds under a verbal 
arrangement to secure payment of a debt is a complete act by itself and 
not a mere “oral agreement or declaration” within the meaning of sec. 48, 
Registration Act The holder of a registered instrument does not by 
virtue of that section take priority over an equitable mortgagee by deposit 
of title-deeds — Qokul Das v. Eastern Mortgage Co., 33 Cal. 410 (422) ; 
Coggan V. Pogosb, 11 Cal. 158 ; Mrs. Stewart v. Bank of Upper India, 31 
P.R. 1916, 34 I.C. 937. See the new Proviso to sec, 48, Registration Act, 
added by Act XXI of 1929. A mortgage created by deposit of title-deeds 
stands in the Province of the Punjab on the same footing as any other 
mortgage permitted by law. Tire transaction prior in time takes preced- 
ence over subsequent transaction — Ralli Brothers v. Punjab National 
Bank, A.I.R. 1939 Lab. 920, 11 Lah. 564, 129 I.C. 21. 

Extent of security ■. — ^In the case of an equitable mortgage by deposit 
of title-deeds the scope of the security is the scope of the title — Veerappa 
V. Ma Tin, A.I.R. 1925 Rang. 250, 88 I.C, 1011 ; Pranjivandas v. Chan Ma 
Phee, 43 Cal. 895, 43 LA. 122, 20 C.W.N. 925, 35 I.C. 190. An equitable 
mortgage will be a security only for the debt specified in the agreement, 
and will not include debts previously due from the mortgagor to the 
mortgagee — Movntford v. Scott, T. & R. 274; but it may include such 
debts, if an intention that it should do appears from the circumstances — 
Ex parte Farley, 1 M.D. & DeG. 688 ; Fisher on Mortgage, 5th Ed., p. 19. 

An equitable mortgage will affect the beneficial interest of the mort- 
gagor in all the property comprised in the deposited documents including 
accessions — Manningford v. Toeman, 1 Col. 670 ; Bhupendra v. Wajihu- 
7 ussa, 2 P.L.J. 293 (299, 301). Compare sec. 70. It will operate not only 
on the interest of the debtor at the time of the deposit but also on any 
interest which he may subsequeudy acquire — In re Susty, 69 L,T. 160. 
But an equitable mortgage of a house wll not comprise an 

entirely separate house, attached to that house, which is not in- 

cluded in the title-deed. Tlie rule is that where ritles of pro- 
perty are handed over with notliing said except that they are 

to be security, the law supposes tliat the scope of the security is 

the scope of the title-deeds. Where, however, title-deeds are handed 
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over accompanied by a bai-gain, that bargain must rule. Lastly, when 
the bargain is a written bargain, it, and it alone, must determine what is 
the scope and extent of the security — Pranjivan^s v. Chan Ma Phee 43 
Cal. 895 (900) (P.C.). An equitable mortgage of a house and godown 
cannot include a machineiy, unless it is attached to the house for the 
isermanent beneficial enjoyment thereof, within the meaning of see. 8— - 
Veerappa v. Ma Tin, 4 Bur. L.J. 52, 88 I.C. 1011, A.I.R. 1925 Rang. 250. 

Wliere title-deeds are deposited under an oral agreement to cover 
present and future advances, as each advance is made, it becomes -a 
charge on the property comprised in the title-deeds. Resh deposits of 
title-deeds for subsequent advances are not necessar)' — Mohini v. Janaki 
A.I.R. 1936 Cal. 412, 40 C.W.N. 1277, 166 I.C. 382. 

There is an essential distinction between an equitable mortgage as 
understood in Engh'sh law and the mortgage by deposit of title-deeds 
recognised by the T. P. Act — Nathan v. Maruthi Rao, A.I.R. 1965 S.C. 430. 

ANOMALOUS MORTGAGE 

See the new clause (g). Under the old section 98, an anomalous 
mortgage was a mortgage *‘not being a simple mortgage, a mortgage by 
conditional sale, a usufructuaiy mortgage or an English mortgage, or a 
combination of the first and third or the second and third of such forms." 
In other words, a simple mortgage usufructuary (i.e., a combination of a 
simple and a usufructuary mortgage) and a mortgage usufructuary by 
conditional sale (i.e., a combination of a usufructuary mortgage and a 
mortgage by conditional sale) did not fall under the old definition of an 
anomalous mortgage. See for instance Lai Narsingh v. Mohammad Ya- 
kub, 4 Luck. 363 (P.C.), 33 C.W.N. 693 (698), and Kandtila Venhiah v. 
Donga Pallaija, 43 Mad. 589 (600), where a combination of a simple and 
usufructuary mortgage was held not to be an anomalous mortgage. Under 
the present clause (g) of section 58, those- two classes of mixed mortgages 
will be included in anomalous mortgages. 

‘Section 98 only deals with certain classes or types of anomalous 
mortgages and is not e.xhaustive. We think it would be better to define 
• anomalous mortgages as covering all mortgages other than those defined 
in clauses (h) to (f) of section 58 and that the definition should be inserted 
in this section as a separate clause. Tire rights and liabilities of the par- 
ties under anomalous mortgages ' should be dealt with in section 98” — 
Report of the Special Committee. 

In construing mortgages of this kind the Courts should be guided 
by the following principles : In tlie first place. Courts should not be 
astute to take a transaction out of the categoiy of recognised mortgages. 
In the sqpond place, the essential elements of the transaction should be 
examined to find out whether the constituent parts of the recognised 
mortgages are found in it. Tire third principle is that in finding whether 
there' has been a combination or not, the intention of die parties must 
be given paramount weight to. It is not merely tlie language in which the 
document is worded that should conclude Courts. It is really die subs- 
tance of the transaction that should be looked into — Kandtda Venkiah v. 
Donga Pallayya, 43 Mad. 589 (603) (F.B.). 
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Anomalous mortgages will now indiide the following classes : — 

(a) combination of simple and asnfructuary mortgage ; 

(b) combination of mortgage by conditional sale and usufructuary 
mortgage ; 

(c) local mortgages, such as otti, kanom, etc. ; 

{d) other miscellaneous forms, 

-Tliese are considered below in detail : — - 

Section 58 does not purport to enumerate a complete list of permiss- 
ible mortgages. It does not enact that a mortgage by absolute transfer 
shall not be valid unless it complies Avidi all terms of an English mort- 
-gage — Shioa Prasad v. Smith, 17 Pat. 499. 

347. Combination of simple and usufructuary mortgage : — ^In a pure 
usufructuary mortgage, the principal or interest or both are contracted to 
be satisfied out of the usufruct of the property. Tlie mortgagee, so long ' 
as he remains in possession, has no right to claim the mortgage-money, 
and the mortgagor undertakes no personal liability. But where there is 
a personal covenant to pay the mortgage-debt, such covenant is inconsis- 
tent with a pure usufructuary mortgage, and it becomes a combination of 
a simple and usufructuary mortgage and consequently an anomalous 
mortgage — Jafar Husen v. Ranjit, 21 All. 4 (8, 10) j Kangayya v. Kali- 
muthu, 27 Mad. 526 (527) (F.B.) ; Ramarayanimgar v. M/^wa]a of Ven- 
kaiagiri, 50 Mad. 180 (P.C.), A.I.R. 1927 P.C. 82 (36) ; Fida AH v. Ismailji, 
6 N.L.R. 20, 5 I.C. 701 ; Dattambhat v. Krishnabhat, 34 Bom. 462 (466); 
Ramayya v. Guruva, 14 Mad. 232 (234) ; Sivakami v, Qopala, 17 Mad. 
131 (132) ; Venkataratnam v. Tota Varahaliah, A.I.R. 1932 Mad. 768, 139 
I.C. 449 ; Hiindaldas v. Balukhan, I.L.R. 1942 Kar. 452 ; A.I.R. 1943 Sind 
59 ; Rttpeswari v. Giridhari, A.I.R. 1952 Ass, 19 ; Rahimuddin v. Natjan 
Chand, A.I.R. 1950 Ass. 18 ; Narendra v. Bhagaban, A.I.R. 1951 Or, 147 ; 
Amarji v. Jaracarsingh, 1953 M.B, 9; Ramakkammal v. Stibbarafhnam, 
A.I.R. 1953 Mad, 13 ; Sbbaraya v. Subramanyans, A.I.R. 1952 Mad. 856 ; 

- Md. Saeed v. Abdul Alim, A.I.R. 1947 Lah. 40 (F.B.), I.L.R. 1946 Lab. 
805 ; ChhadOmrai v. Ram Naresh, A.I.R. 1943 All. 337 (F.B.), I.L.R. 
1943 All. 802. In such a case it is a mixed or anomalous mortgage even 
if the personal remedy is not accompanied by a right of sale — Akbar AH 
V. Mafizuddin, 45 C.W.N. 823, 74 C.L.J.' 370, A.I.R. 1942 Cal. 55 (58). 
Thus, a mortgage-deed after acknowledging receipt of the consideration 
and mortgaging the land wth possession (tlie usufruct apparently being in 
lieu of interest) contained the following provision as to redemption : 
“Thereafter on (date) on paying the aforesaid Rs. 200 we shall redeem 
or recover back our land. If on the date so fixed the amount be 
not paid, in whatever year we may pay Rs. 200 in full on the 30th Pan- 
guni in any year, then you shall deliver back our lands to us”. Held 
that the first sentence contained a promise by the mortgagor to pay on 
the date named, and that the mortgage was a combination of a simple 
and usufructuary mortgage — Kangayya v. Kalimtithu, 27 Mad. 526 (527) 
(F.B.). A mortgage provided for payment of interest and compound in- 
terest; it also provided that the mortgagee should take possession and 
enjoy the net profits in lieu of interest and during the time of such pos- 
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session the interest and the profits should be deemed equal ; and it was 
further agreed that if the profits did not cover tlie amount of interest 
the mortgagors would make good tlie deficiency from their pockets in 
accordance with the accounts prepared by tlie agent of the mortgagee. It 
was a combination of a simple and a usufructuary mortgage— /oisa/iir v. 
Sameshar, 28 All. 225 (231) (P.C.). Where by a mortgage landed pro- 
perty was hypothecated, the mortgagee to get and retain possession appro- 
lariating the profits after payment of a revenue towards interest, and any 
further surplus towards principal, but by a furdier clause it was stipula- 
ted that the mortgagors should remain entitled to enhance tlie rents, eject 
tenants, cultivate land and grant leases, and that the mortgagee like the 
mortgagors should possess all the remaining powers during his possession, 
held that the mortgage was a combination of simple and usufructuary 
mortgage— Lflf Narsingh v. Md. Yakub, 4 Luck. 363, 33 C.W.N. 693 (698) 
(P.C.). The terms of a mortgage were as follows : — ^“Possessory mortgage- 

deed of immoveable property^ for Rs. 50 This sum with interest 

thereon at Re. 1 per cent., per month I shall pay on 23-8-11. If I fail to 
pay on that date I shall give up the said land as sold to you and e.\’ecute 
a proper sale-deed. The property has been delivered possession of to 
you on this very date you shall appropriate the profits towards inter- 

est.” Held that the fust portion of tliis deed with the covenant to repay 
with interest contained all the essentials of a simple mortgage, and the 
latter part (appropriation of profits towards interest) contained the ele- 
ments of a usufructuaiy mortgage. It was therefore a combination of 
the two — Kandtila Venkiah v. Donga Pallaija, 43 Mad. 589 (599) (F.B.). A 
mortgage-bond provided as follows : — “Tlie whole debt, including princi- 
pal and interest will be paid in 4 years If the amount due to you on 

account of jirincipal and interest be not paid within the time fixed, then 
you are to take up the management of the land and house. We have this 
day put the said land and house into your possession.” Held that it was 
a combination of simple and usufructuary mortgage — Motiram v. ViYfli. 
13 Bom. 90 (94). Wlien a due date has been fixed for the payment of the 
mortgage-money, the mortgage is not a purely usufructuary mortgage- 
jog Sahu V. Ram SakJU, 1 Pat. 350 (355). 

But in an Allahabad case it has been held that where the mortgage 
is in other respects a usufructuary mortgage (e.g., where interest is stipu- 
lated to be taken out of the usufruct), the iriere insertion of a personal 
covenant to pay the mortgage debt, unaccompanied by a hypothecation 
of the property (i.e., without an indication of an intention on the part of 
the mortgagor to charge the mortgaged property with the payonent of the 
entire mortgage-debt) cannot alter the chai'acter of tlie mortgage, and it is 
still a pure usufructuary mortgage — Kashi Ram v. Sardar Singh, 28 All. 157 
(160) (dissenting from 14 Mad. 232 and 17 Mad. 131). 

Where in a simple mortgage-bond it was provided that in case of 
default in paying the mortgage-money' with interest the mortgagee would 
have the option (akhtiar) to get possession of the hypothecated property 
in lieu of the principal and interest, it was held to be a combination of 
a simple and usufructuary mortgage — Ram LocJwn v. Bachhu, A.I.R- 
1934 Oudh 255 (266), 148 I.C. 1197. Where the mortgage was partly 
usufructuary, but there was an express promise to pay the sum on a 
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particular date and to redeem tlie land on that date, it. was an anomalous 
mortgage — Qadir v. Mehr Nur, A.I.R. 1935 Lah. 103, 16 Lah. 612, 158 I.C. 
206. Where a mortgage-deed contained one clause which would make 
it a usufructuaiy mortgage, but another clause provided in the most 
explicit terms recovery of the amount due from the mortgaged property, 
it was an anoihalous mortgage — Mohan Devi v. Talib Mehdi, A.I.R. 1938 
Lah. 145. A deed of mortgage with possession provided for payment of 
principal and interest at a specified rate. By a separate document of the 
same date the mortgagee leased part of the mortgaged property to the 
mortgagor providing that" upon default in payment of the rent reserved 
it should be a charge upon the property included in the mortgage-deed. 

It was held by the Privy Council that it was an anomalous mortgage — 
Panaganti v. Venkatagiri, 50 Mad. 180 (P.C.). A mortgage-deed provided 
that on receipt of a certain amount the possession of the property was 
made over to the mortgagee. It was then stipulated that after a period 
of 28 years the debt would be extinguished both as regards principal and 
interest. Tliere was a stipulation by which the mortgagor agreed that in 
tlie event of the mortgagee being, dispossessed of the property in any 
way the mortgagor would on account of the period of depression be 
liable to pay interest at a certain rate per month. Tliere was in addition 
to this a personal covenant to pay, held that the mortgage was an anom- 
alous mortgage — Suresh v. Jadav, A.I.R. 1940 Cal. 373. 

Where a usufructuary mortgage {dakhali rehafi) deed provided drat 
so long as the principal was not paid the mortgagees were to remain in 
possession and it tliey were dispossessed they would realize die principal 
in any manner they liked and as security for the realization of the money 
in that event the land was mortgaged, it was held that it was a plain 
usufructuary mortgage of the kind described in clauses (a) and (d) of sec. 
58 and not a combination of a simple and a usufructuary mortgage — Udai 
Singh V. Bhune'sharnath, A.I.R. 1937 Pat. 94, 167 I.C. 755. The definidon 
of a usufructuary mortgage in cl. (d) of sec. 58 refers to payment of the - 
mortgage-money only in connection with the mortgagee’s rights to retain 
possession and includes nothing inconsistent ivith its application to mort- 
gages containing a condition for mere postponement of the riglit to 
repay. The mere fact that in a usufructuary mortgage there is a condi- 
tion barring redemption within 5 years of the date of mortgage, would 
not take it out of the category of a usufructuary mortgage and make it 
an anomalous one — Vaddiparthi v. Cadimsetti, 41 M.L.J. 563, 68 I.C. 717. 

-'For other instances of anomalous mortgage, see Dharameshtcah v. 
LabhyadJmr, A.I.R. 1950 Ass. 197 and Amarji v. Joravarsingh, A.I.R. 1953 
M.B. 9. 

348. Mortgage asufructuary by conditional sale : — ^This is a combi- 
nation of a mortgage by conditional sale and a usufructuary mortgage. 

As instances of this kind of mortgage, mention may be made of 
Katkahttla Muddata Kriyam (Ramasami v. Samiappa, 4 Mad. 179) or Bye- 
bil-wafa with possession {Gincar Singh v. Thaktir Narain, 14 Cal. 730). 

A mortgage with possession provided that the rents and profits should 
be set off against the interest, that the mortgage should not be redeem- 
able for 5 years, and that if the mortgage was not redeemed within a 
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period of 20 years, the mortgagee should treat the lands as having been 
sold to him absolutely. Held that tlie mortgage was an anomalous mort- 
gage, or a combination of a usufructuary mortgage and a mortgage by 
conditional sale — Narayanamurthi v. Applawrasimhulu, 41 M.L.J. 563 
68 I.C, 717. A mortgage-deed covenanted that the mortgagee should 
have possession of the mortgaged property in lieu of interest, that the 
mortgage-debt was payable at the end of the year 1307, and tliat if the 
mortgagors failed to pay the amoimt of the debt at the end of the specifi- 
ed period, the mortgagee should be at liberty to foreclose according to 
law. Held that the mortgage combined the incidents of a mortgage by 
conditional sale with an incident of a usufructuary mortgage — Sita i^ath 
V. Thakurdns, 46 Cal. 448 (452). 

Under a mortgage usufructuary by conditional sale, if the mortgagee 
fails to obtain possession, he is entitled to sue for possession of the mort- 
gaged property or for the mortgage-money at once under sec. 68. But he 
is not bound to take tlie former course, lior is lie obl'gcd under sec. 68 to 
sue at once. It is open to him to bring a suit for the recovery of the 
mortgage-debt with interest, the money to be realised by foreclosure. 
Tliis suit is in effect a suit under secs. 67 and 68 combined — S/to Hath v. 
Thakurdas, 46 Cal. 448 (454). ^Vhere a deed states that H has delivered 
possession of his property to K on receiving Rs. 700/- as loan and that 
K will be the absolute owner if the money is not repaid within 10 years, 
the transaction is a mortgage though described as a conditional sale in 
tlie deed — Hamappa Sanyappa v. Ramangouda, A.I.R. 1956 Bom. 575. 

A mortgage-deed provided that the property was mortgaged without 
■possession. It contained a covenant to pay the jirincipal and the accu- 
mulated compound interest at the end of the period of 5 years, there 
was also a provision that the mortgagors were not to be entitled to 
redeem earlier than at the expiration of 5 years, and finally it provided 
that in case of non-payment of the entire amount of principal and com- 
pound interest, the mortgagees would, after expiry of the stipulated 
period, have power to obtain proprietary' possession of the entire property' 
mortgaged by bringing a suit for a decree for foreclosure: Iwld, tlie 
mortgage was not a mortgage by conditional sale, but was an anomalous 
mortgage — Vjagar Lai v, Lokendra Singh, A.I.R. 1941 All. 169, 1941 
A.L.J. 111. The test whether a particular document was a mortgage by 
conditional sale or is some other kind of mortgage is not what the parties 
have said it is, but is rather whether it fulfils Siose statutory requirements 
which the legislature has laid doiwi — Ibid. 

348A. Local forms of Anomalous mortgage : — (1) Otti mortgages of 
Malabar. An otii mortgage, according to Malabar law, is not redeem- 
able before the expiration of 12 years from the date — Edathil v. Kapa- 
sham, 1 M.H.C.R. 122, Keshava v. Keshatca, 2 Mad. 45. 

(2) Kanoni mortgages of Malabar. A Kanom is an anomalous mort- 
gage — Chandan v. Muhammad, 1914 M.W.N. 618. A Kanom may be a 
lease or a mortgage ; it is a mere lease, if a sumi is advanced as security 
for the rent or proper cultivation, to be repaid on tlie expiry of the. term ; 
and is a mortgage, if it is made to secure a loan advanced to the jenmi 
Silapmi v. Ashtamurthi, 3 Mad. 382 (F.B.). But ordinarily, and' in the 
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absence of special circumstances, it is to be treated as a mortgage— 
Raman v, Krishna, 6 Mad. 325 (326). And since it partakes of the nature 
of a usufructuary mortgage and a lease, it is an anomalous mortgage — 
Kannakuriip v. Sankaroarma, 44 Mad. 344. A lainom mortgage also, like 
an mortgage, cannot be redeemed before the lapse of 12 years from 
the date of its execution, unless the parties have by express contract pro- 
vided for its redemption at an earlier date— fCrfu Nedungadi v. Krish- 
nan, 26 Mad. 727 (728) ; Kasara v. Qovindan, 5 Mad. 310. For all the 
incidents of a kanom see Parvati v. Makkam. A.I.R. 1951 Mad. 187 (F.B.), 
I.L.R. 1952 Mad. 92 and Mariamma v. Raman Pillai, A.I.R. 1953 Tr.- 
Coch. 273. For the purpose of understanding whether a particular docu- 
ment is a kanom one may see whetlier it provided for liability to pay 
renewal fee — Nambiidiri v. Kartheya, A.I.R. 1952 Mad. 176. Where all 
the terms generally found in a kanom are contained in a kanomkuzhika- 
nom deed the fact that the parties agreed to one or more terms in addi- 
tion does not make it the less a kanom — Madhaoi v. Sucheela, A.I.R. 1950 
Mad. 612, (1950) 1 M.L.J. 556. For the incidents of a kanapaham tenure 
and the distinction between a kanom anj a usufructuarv mortgage, see 
Sanku v. Hart, A.I.R. 1952 Tr.-Coch. 333 (F.B.). 

Chitham is an anomalous mortgage. For the nature of chitham and 
vafantor see Bhagu'cinji v. Thacker, .\.I.R. 1952 Kutch 65. 

(3) lUudarwara of Malabar. — See 1 M.H.C.R. 81 and 4 Mad. 113. 

• 

(4) Paruaifham of Malabar, — ^Tlie characteristic feature of tins kind 
of mortgage is that in redeeming the mortgage, tlie market-value of the 
land at the time, and not the amount for which it was mortgaged, is to 
be paid before restoration of the mortgaged land — Shekari Varina v. 
Mangalam, 1 Mad. 57. 

(5) San mortgage of Gujerat. Its j)eculiarlt)' is that the sfln mort- 
gage without possession has priority over a subsequent bona fide pur- 
chaser with possession — Paramaya v. Sonde Shrinivasapa, 4 Bom. 459. 

348B. Other instances of anomaions mortgage ; — A contract of mort- 
gage by which the mortgagor, in lieu of a sum due on account, made over 
to the mortagee certain land for enjoyment for a certain number of years 
"in liquidation of the aforesaid rupees, and after the expiry of the said 
period the mortgagees will have no right whatever to the land," was held 
to be an anomalous mortgage — Tukaram v. Ramchand, 26 Bom. 252. 
Under a usufructuary mortgage, the mortgagee is entitled to remain in 
possession ‘until payment of the mortgage-money’ (sec. 58), so that no 
period of time can be fixed during which the mortgage is to subsist ; how- 
ever; the parties stipulate that the mortgage is for a definite period during 
which the mortgagee is to remain in possession, and after the end of the 
period the mortgagor shall be entitled to redeem, the mortgage does not 
strictly fall under the definition given in sec. 58 (rf) but will be treated 
as an anomalous mortgage — Hikmatulla v- Imam Alt, 12 All. 203 (205).^ So 
also, where a mortgage-deed ran as follows. — ^"As we have receiv^ 
Rs. 500, you. will, in lieu of the said amount and interest, enjoy the said 

property for three years by virtue of the arakatta otti on the condition! 

that, on the expiry of the said three years, we should redeem the land 
without paying either principal and interest. You will, on the expirj'’ of 
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the said period, deliver possession of the said immoveable properh^ 
without raising any objection.” Held that the instrument created an 
anomalous mortgage — Visvalinga v. Palaniappa, 21 Mad, 1 (3). 

A mortgage-deed provided that the mortgagee would be put in 
possession of the mortgaged properties and appropriate the usufruct 
towards payment of interest, after paying the landlord’s rent ; that the 
mortgagor would pay off the debt within 8 years and take back the 
properties ; that in case of default the mortgagee would be entitled to 
recover his dues by suit, by sale of the mortgaged properties as well as 
other properties of the mortgagor; and that in case any hindrance or 
obstruction was offered to the possession of the mortgagee, he would be 
entitled to sue for and recover the amount of the bond. Held that the 
mortgage was neither simple nor usufructuary but an anomalous mortgage 
—Cajadhar v. Sibananda, 28 C.W.N. 532, 81 I.C. 768, A.I.R. 1924 Cal. 592 : 
Jagannath Prasad Tulsiram v. Kanti Prasad BatUlal, A.l.R. 1964 Madh, Pra. 
305 ; A. V. Rama Chandra Naidu v. Hassina Bi, (1968) I.M.L.J. 139. A 
mortgage with possession for a fixed term without any provision for 
ajcounting is in the nature of an anomalous mortgage, and it automatically 
redeems itself at the end of the fixed period — Bhika v. Sheikh Amir, 19 
N.L.R. 1, A.l.R. 1923 Nag. 60 (61). In a mortgage-bond it was provided 
thus; “We shall pay off your said amount within three years from to-day. 
But if in the meantime a third party brings any suit against us or any one 
of us and attaches or brings into auction any property of us, then without 
waiting for the due date you shall forthwith bring a suit for foreclosure of 
this Katkobala and having got a decree shall be the owners of the propertied 
mentioned in the schedule below.” Held that this was an anomalous 
mortgage, and not a mortgage by conditional sale — Solema v. Hafez, 54 
Cal. 687, A.I.R. 1927 Cal. 836, 104 LC. 833. Where in a mortgage-deed 
there was a covenant by the mortgagor to pay interest, but no covenant to 
repay the principal, and subsequent to the execution of the mortgage, the 
mortgagor deposited certain title-deeds not mentioned in the mortgage- 
document, as further security, held that this was neither a simple nor an 
equitable mortgage, but an anomalous mortgage — Gupta v. Administrator- 
General, 5 Rang. 558, A.I.R. 1928 Rang. 16 (17). 

In a mortgage-deed described to be a usufructuary mortgage, the 
mortgagor stated that he had put the mortgagee in possession. . The deed, 
however, authorized the mortgagee to demand the mortgage-money at any 
time and conferred on him the power to realize it by sale of the propertj'. 
It was further provided that the property would remain hypothecated until 
the mortgagor paid up the mortgage-money and redeemed the property: 
held that the mortgage was an anomalous mortgage — Mir Singh v. Raghubir 
Singh, A.I.R- 1939 All. 615, 184 I.C. 873. Wliere under a mortgage 
without possession a period was fixed for payment of the mortgage debt, 
and in default the mortgagee was entitled to enter into possession, the 
mortgage is an anomalous mortgage subject to foreclosure — Govinda v. 
Narain, A.LR. 1956 Hyd. 107. Where a mortgage provides that the 
factory is mortgaged with possession, that the mortgage -money is repayable 
in annual instalments and that in default of payment of five instalments 
the factory shall be deemed to have been foreclosed with the right of 
redemption extinguished, the transaction is an anomalous mortgage with 
a right to foreclose — Vijay Kumar v. Ramprasad, A.I.R. 1960 Bom. 411. 
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348C. Sub-mortgage ; —In -ordinary parlance, the term “sub-mortgage" 
is often used as synonymous with a puisne mortgage, but the two are really 
different- Puisne mortgage means a second or subsequent mortgage 
executed by the mortgagor ; but a sub-mortgage is a “mortgage of a mort- 
gage," i.e., a mortgage executed by the mortgagee of his security under the, 
original mortgage. A mortgage may be transferred by the mortgagee to 
some creditor of his own by way of mortgage ; such a mortgage of a 
mortgage is known as “sub-mortgage." 

The sub-mortgagee simply has a simple mortgage of a mortgage. The 
right given to him by the sub-mortgage is, in default of payment, to sell 
the interest mortgaged to him and to sell through the Court. He has no 
privity of contract or privity bf estate with the original mortgagor such 
as would under the English law give him the right to join the original 
mortgagor and sell or foreclose in the suit which he files primarily against 
his sub-mortgagor and also secondarily against the original mortgagor — 
Maung Po v. Ma Ngwe, A.I.R. 1937 Rang. 56, 167 I.C, 449. But see 
Vijayaraghavalu v. Amnachalam, A.I.R. 1939 Mad. 165, 48 M.L.W. 766 
where it has been held that a sub-mortgagee may maintain a suit against 
the original mortgagor ; see also the cases cited there and Vengaman v. 
Ramaswami, A.I.R. 1943 Mad. 498, (1943) 1 M.L.J. 342. See in this con- 
nection Manavala v. Md. Yoosaf, A.I.R. 1943 Mad. 100, I.L.R. 1943 Mad. 
195. 

A sub-mortgagee stands in no higher position than the mortgagee. He 
is bound by the state of account between the mortgagor and the mortgagee. 
He must take the accounts as they stand after the creation of the security, 
unless he protects himself by giving notice to the mortgagor — Bhagioati 
Prasad v. Dullan Singh, I.L.R. 1939 All. 943, A.IR. 1939 All. 719, 1939 
A.L.Ji 924. A mortgaged certain property to B who mortgaged it with 
some other properties to C. A had no notice of the sub-mortgage. B 
obtained a decree against A, but did not execute it. C thereafter obtained 
a decree against B and purchased the property is execution. As heirs 
then sued for the property. C contended that he was not bound by the 
decree in B’s suit and that the security still subsisted ; held that thougn the 
security subsisted for certain purposes after the passing of the final decree, 
it subsisted only in respect of the decretal amount -and so the sub-mortgagee 
was not entitled to claim the total amount on his sub-mortgage — Ibid. 

Where a mortgagee became insolvent and thereupon the Official 
Receiver purported to sell by auction the property of the insolvent includ- 
ing his claim under the -mortgage and the purchaser sued on the mortgage, 
before a formal registered sale-deed was executed, without impleading the 
Official Receiver, it was held that the purchaser was not entitled to sue 
as an assignee of the mortgage-right in the absence of a registered deed 
of transfer — Vijayaraghavalu v. Arunachalam, supra, relying on Skinner v. 
Bank of Upper India. A.I.R. 1935 P.C. 108, 57 All. 314, 62 I.A. 115, 155 
I.C. 743. 

A sub-mortgage may be made either by an assignment by the mort- 
gagee of his interest, or by deposit of title-deeds where this is permissible. 

An equitable sub-mortgage by mere deposit of title-deeds without a 
registered document can be validly made even of an equitable mortgage 
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Maung Thaung v. Chettyar Firm. A.I.R. 1936 Rang. 366,-164 LC. 724- 
Giirnam Kaur v. R. K. Banerji, A.I.R. 1937 Rang 69, 14 Rang. 522, 168 ic’ 
830 ; Ramamthan v. Dowlat Singhji, A.I.R. 1938 Mad. 865 (874),' (1938) 2 
M.L.J. 534. A sub-mortgage of an equitable mortgage is deemed to be 
concluded on the day on which the deeds are deposited — Gokul v. Eastern 
Mortgage & Agency Co., 33 Cal. 410. 

A sub-mortgagee of mortgage-rights in immoveable property is 
entitled to a decree for sale of the mortgage-rights of his mortgagor— 
Shankar v. Ganesh, 29 All. 385 (F.B.). In a properly constituted suit, the 
sub-mortgagee may have a sale of the interest mortgaged to him, subject 
to the right of redemption of the original mortgagor — Ibid (at p, 406). 

A sub-mortgage is only good to the extent of the amount due on the 
original security, on payment of which the security is released and the 
deeds must be handed back to the mortgagor — Matheios v. Wallwyn, 4 Ves. 
118 ; Maung Shan v. U. Po, 5 Rang. 749, A.I.R. 1928 Rang. 30 (31). The 
sub-mortgagee cannot recover an 3 'thing more than the amount due to the 
original mortgagee from the original mortgagor, whatever may be tlie state 
of the account between himself and the original mortgagee— A'gu Kije v. 
Nga Po Min, U.B.R. (1906) Sub-mortgage 1. And the original mortgagee 
cannot recover from the original mortgagor anything more than the 
amount stipulated in the mortgage, whatever may be the contract bettveen 
the mortgagee and his sub-mortgagee — Imdad Hasan v. Badri, 20 All. 401 
(408). The sub-mortgagee becomes an assignee of the debt. Under all 
legal principles he is entitled therefore to recover the debt and to realize 
it from the security though he is bound, no doubt, to render an account 
of the sum recovered, and, if it exceeds the sum due to him, to pay over 
the surplus to his own mortgagor — Chela Ram v. \y alidad, 31 P.R. 1900 
(F.B.). The original /mortgagor is entitled to sue the sub-mortgagee for 
redemption ; conversely, the latter may sue the former for rccoverj' of his 
money out of the mortgaged property — Hga Kye v. Nga Po, supra. 

The position of the original mortgagee in relation to the sub-mort- 
gagee is that of a surety, and he is thus entitled to recover the debt from 
the original debtor, but is bound to pay it over to the sub-mortgagee in 
discharge of the sub-mortgage — Gurney v. Seppings, 2 Phil, 40 ; Dost 
Mohammad v. Dheru Mai, A.I.R. 1940 Pesh. 25, 189 I.C. 665. The sub- 
mortgagee can enforce his claim against the mortgaged property as well 
as against the mortgagee. The only reservation is- that if notice of the 
sub-mortgage is not giveri to the mortgagor and the latter pays the mort- 
gage-money to the mortgagee, the sub-mortgagee loses his right. to proceed 
against the property — Ibid. A sub-mortgagee is not privy to the original 
contract of mortgage and until and unless he gives notice to the mortgagor, 
the latter has got every right to redeem the mortgage and get rid of the 
liabilities thereunder. The sub-mortgagee has a remed}' in such circums- 
tances against his transferor only, that is to say, tlie mortgagee— B/mg 
Chand V. Sujan Singh, A.I.R. 1938 Pesh. 73 (76) ; Viswanath v. Chimmu 
Kutti, A.I.R. 1932 Mad. 115, 55 Mad. 320, 135 I.C. 535. If pajinent of 
the original mortgage-debt is made by the original mortgagor to the original 
mortgagee without notice of the sub-mortgage, the sub-mortgage is extin- 
guished, and the sub-mortgagee cannot hold the property against the 
original mortgagor — Maung Shan v. U Po, supra. See also Sahadev v. 
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Sheikh Papa Miya, 29 Bom. l99 (202). If the original mortgagor had notice 
of the sub-mortgage, he is bound to pay his debt to the sub-mortgagee, and 
the sub-mortgagee can hold the property against the original mortgagor, 
till the sub-mortgage is redeemed— iVgfl Kye v. Nga Po, supra ; Ma Myat 
V. Ma Nyan, 2 Rang. 561 (565), A.LR. 1925 Rang. 140. 

The sub-mortgagee, by virtue of his assignment,- is not only entitled 
to the usual remedies against his mortgagor {i.e., the original mortgagee) 
biit is also entitled to a remedy against the original mortgagor ; the position 
of the original mortgagee after the sub-mortgage becomes that of a surety, 
the sub-mortgagee becomes the creditor and the original mortgagor con- 
tinues to remain the debtor. The original mortgagee is not entitled to 
.exercise a power of sale as against the mortgagor. The sub-mortgagee is not 
bound by the result of any suit brought by the original mortgagee, for the 
operation of the sub-mortgage is to transfer to the sub-mortgagee all the 
rights and remedies the original mortgagee had against the original mort- 
' gagor. Where the debt has not been discharged, and the original mortgagee 
has alread}' obtained a decree on his mortgage, which he has failed to 
execute within limitation, there is no bar to the exercise of the sub-mort- 
gagee’s right to the sale of the mortgaged property — Kanhaiya Lai v. 
Mahadeo, 18 I.C. 389 (Oudh). 

Where a sub-mortgage is created for a lesser amount than that of the 
original mortgage and the claim of the sub-mortgagee is less, a decree 
obtained by the latter for his claim making both the mortgagor, and original 
mortgagee parties to his suit does not preclude the original mortgagee from 
asserting his right in a subsequent suit, the causes of action being separate 
—Mohideen v. Nagore, A.LR. 1937 Mad. 799, (1937) M.L.J. 536. Where 
the original mortgagee creates a sub-mortgage over some of the mortgaged 
property and brings a suit on his mortgage against the mortgagor to which 
the sub-mortgagee refuses for some reason or other to be joined as plaintiff, 
the original mortgagee can maintain the suit to assert the right which still 
vested in him — Mohan Devi v. Talib Mehdi, A.I.R. 1938 Lah. 145 (148). 

Where in ignorance of the existence of a sub-mortgage, the original 
mortgagor substituted the original mortgage by another mortgage covering 
a distinct property, and the sub-mortga*gee brought a suit for sale of the 
original property sub-mortgaged to him, held that the substitution of the 
original mortgage by a new one in favour of the mortgagee did not extin- 
guish the sub-mortgage, and therefore the sub-mortgagee was entitled to 
bring the mortgagee’s interest under the earlier mortgage to sale. Held 
also that the mortgagor’s remedy against the sub-mortgagee was just what 
he would have had against the original mortgagee, if the latter sought to 
enforce his debt against that particular property, viz., to redeem by pa 3 dng 
the amount sued for — Chakvapani Chetty v. Lakshmi Achi, 35 M.L.J. 309, 
45 I.C. 769. There is no necessity for the 'Original mortgagee to give notice 
of the "sub-mortgage to the mortgagor, and such want of notice will not 
render the sub-mortgage invalid — Ibid. 

It is, however, a well-settled principle of law that if the sub-mortgagee 
gives no notice to. the original mortgagor of the assignment of the mort- 
gagee’s rights in his favour the original mortgagor would oe justified in 
paying the debt wholly or in part to the assignor thereby extinguishing the 



540 transfer of fropertV 


[Sec. 


original mortgage altogether. It follows that on such an extinction the 
sub-mortgagee has no remedy left against the property— Mohon Sinoh v 
Sewa Ram, A.l.R. 1924 Oudh 209, 75 I.C. 579; Fateh Bahadur v^Mt' 
Subhago, A.I.R. 1938 Pat. 265, 175 LC. 563. The question of notice will' 

■ however, arise if payment has in fact_been made. The mere fact that the 
consideration or a part of it was not paid by the transferee is not sufficient 
to show that the right did not pass to the transferee, when it is otherwise' 
clear that it was the intention of the parties that the trailsaction was to be 
effective — Ibid at p. 266. 

348D. Mortgage of moveables ; — In India, mortgage of moveables 
in the premises, existing at the time as also those which might be subse- 
quently acquired and brought there, is valid— H. V. Low & Co. v. PuUn- 
behari, 59 Cal. 1372, A.I.R. 1933 C^. 154. A mortgage of moveable pro- 
perty can be created orally without delivery of possession, and the mort- 
gagee is entitled to a decree for sale as much as a mortgagee of immove- 
able. property— People's Bank of India v. Forbes, Forbes Campbell & Co., 
A.I.R. 1939 Lah. 398 and the authorities cited there. See also Co-operative 
Hindusthan Bank v. Surendra, A.I.R. 1932 Cal. 524 (526), 36 C.W.N. 263, 
138 I.C. 852; and Dwarampudi v. Kamafulu, A.I.R. 1933 Mad. 241, 56 
Mad. 500, 142 I.C. 96 ; Kesrimal v. Bansilal, A.I.R. 1952 M.B. 196 ; Fran- 
Shankar v. Raghunath, A.I.R. 1952 Sau. 107. A holder of a charge on move- 
able propertjf who has obtained a personal decree for his debt cannot, 
however, without leave of the Court, sue to enforce his mortgage-security. 
Order 34, r. 14 does not apply as it relates to immoveable property only. 
But his charge is not extinguished and he is entitled to all rights there- 
under as defendant in a prior mortgagee’s suit — Official Assignee v. 
Chimniram, A.LR. 1938 Bom. 51, 57 Bom, 346. A mortgagee in possession 
of moveable property 'has on the insolvency of the mortgagor a right to 
sell the property without intervention of the Court. His right is in no 
way inferior to that of a pledgee — In re Ahmed, A.l.R. 1932 Bom. 613, 34 
Bom. L.R. 1398.. . - 

Where there is a mortgage of moveable property and it is allowed by 
.the mortgagee to remain in possession of the mortgagor as ostensible 
owner, and the property is again mortgaged to a third party and sold, the 
first mortgagee cannot recover from the second mortgagee unless he can 
show that the second mortgagee Had notice of the prior mortgage. Section 
179 of the Contract Act has no application to such a case— Ddyalji v. 
Karachi Elertric Supply Co., A.I.R, 1940 Sind 177, 190 LC. 790 ; K. M. S. 
Mallayan Chettiar v. Sivarama Pillai Krishna, A.l.R. 1955 Trav.-Co. 162. 

Hypothecation of moveable property is not a mortgage within the 
meaning of cl, (o) of sec 58 ante and hence sec. 59 post does not apply and 
the mortgage need not be registered — Avana Mana v. Mangat ValapH, 
(1941) 2 M.L.J. 293, A.LR. 1941 Mad, 805, 1941 M.W.N. 751. - 

A mortgagee of moveable property is not entitled to claim possession. 
His right is only to enforce the mortgage by suing for a sale of the property 
or by the appointment of a receiver to secure possession of it in order that 
his security may be realized — Venkatachalam v. Venkatrami, (1940) 2 M.L.). 
456, 1940 M.W.N. 978, A.LR. 1940 Mad. 929. 

The right of a mortgagor of movable property, may be to sue for 
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redemption and that of a mortgagee to sue for foreclosure where that is 
the term of the contract — Jagannath v. Fatechand, A.I.R. 1949 Nag 368 
I.L.R. 1949 Nag. 243. 

Such a mortgage should be distinguished from a pledge under sec. 172, 
Contract Act. In a mortgage of movables the intention is. to pass the 
ownership to the mortgagee, though this may be without possession, whild 
in a pledge there must be delivery of possession and it does not pass owner- 
ship — Ibid. See also Kesrimal v. Bansilal^ supra and Padam Singh v. Ram 
Krishan A.I.R. 1954 M. B. 6. 

Mortgage of growing crops:— As immovable property does not include 
growing crops under sec. 3, ante, a deed of mortgage of immovable property 
and also of the produce realized therefrom every year operates in respect 
of the produce on the land as mortgage of movable property. The moment 
the crop comes into existence the mortgagee gets title to the crop — 
Venkatachalam v. Venkatarami, supra. So long as the mortgagee allows 
the mortgagor to remove the crops and does not secure them during the 
year the crops were raised, he loses his right to them. His rights cannot 
prevail against a bona fide assignee from the mortgagor without notice of 
the mortgage of the produce — Ibid. 

59. Where the principal money secured is one hundred 

Mortgage when to be Tupccs or upwards, a mortgage. Other than 
by assurance.' q mortgage by deposit of title-deeds can be 

effected only by a registered instrument signed by the mortga- 
gor and attested by at least two witnesses. 

Where the principal money secure^ is less than one hun- 
dred rupees, a mortgage may be effected either by a registered 
instrument signed and attested as aforesaid, or (except in the , 
case of a simple mortgage) by delivery of the property. 

Nothing in this section shall 
be deemed to render invalid 
mortgages made in the towns 
of Calcutta, Madras, Bombay, 
Karachi, Rangoon, Moulmein, 
Bassein, Akyab and in any 
' other 'town which the Gover- 

(Omitted.) nor-General in Council may, by 

notification in the Gazette of 
India, specify in, this behalf, by 
delivery to a creditor or his 
agent of documents of title to 
immoveable property, with in- 
tent to create a security thereon. 

Amendment : — ^By sec. 20 of the T. P. Amendment Act (XX of 1929), 
the italicised words have been added in the first para, and the last para has 
been omitted. The addition of the words in the first para is consequential 
to the omission of the last para ; and this last para has been transferred 
to clause (g) of sec, 58 with slight verbal alterations. See Note 356, 
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Scope Where a mortgage transaction is entered into and completed 
within an area in which this Act is in force but the properly is situate out- 
side such area, the form and validity of the mortgage deed are determined 
by the lex situs of the property and not by the lex loci contractus— Iqbal 
Begam v, Uttai'n Chand, A.I.R. 1947 Lah. 324 (F.B.), I.L.R. 1947 Lah. 828. 

348E. Principal money secured ; — ^The term “principal monev 
secured” is intended to show that interest or any other addition is not to 
be taken into account in calculating the value of the instrument for the 
purpose of registration — HabibuUa v. Nackched, 5 All. 447 (F.B.) ; Ram- 
doolary v. Thacoor, 4 . Cal. 61 ; Katiamuri v. Padalu, 5 Mad. 119 ; Nago v. 
Babaji, 8 Bom. 610 ; Laxman Rao v. Kesko, 4 N.L.R. 90 ; Gama v. Lahanoo, 
4 N.L.R. 86. A bond showed that Rs. 90 was due and the mortgagor* 
agreed to pay that sum in 18 years by six-monthly instalments of Rs. 5 
each carrying a certain interest. He was, in case of default, liable for 
the payment of the whole sum of Rs. 180 plus interest. Held that the prin- 
cipal sum secured by the mortgage was Rs. 90, and- that the deed did 
not require registration — Jodh Ram v. Lajja Ram, 11 A.L.J. 729, 21 IC. 78. 

349. Registration : — Prior to the amendment of clause (c) of sec. 
58, a mortgage by conditional sale was usually effected by means of two 
deeds, one purporting to be a deed of sale and the other containing an 
agreement to reconvey within R certain period ; and both documents had 
to be registered. If, in such a case, the deed of sale was alone registered 
and the agreement to reconvey was unregistered, the latter document was 
inadmissible in evidence for tlie purpose of showing that the agreement 
along with the absolute conveyance constituted a mortgage by conditional 
sale—Puttisesha v. Kuppachar, 1919 M.W.N. 87 ; Namdev v. Dhondu, 22 
Bom. L.R. 979 ; Muthu Ve?ikatachelapati v. Pyunda V eiikatachelapati, 27 
Mad. 348. See in this connection Rajjulal v. Jalaluddin, A.I.R. 1950 Hyd. 
51. Under the present law, however, a mortgage by conditional sale must 
be effected by only one document. See Note 338 under sec. 58. 

The requirements of this section cannot be got over by applying the 
doctrine of part performance. Consequently an admission by the mort- 
gagor that the mortgagee was in possession of the property as mortgagee 
under an oral mortgage for a consideration of more than Rs. 100 cannot! 
create a mortgage ; nor is an entry in the record of rights to that effect 
sufficient. The principle that once a mortgage always a mortpge will not 
be applied as there is no mortgage at all — Bishan v. Sheodhari, A.I.R. 19*17 
Pat. 110, 12 B.R. 599.. Where the property is worth Rs. 100 or upwards 
and the purported mortgage-deed is neither attested nor re^stered, it is 
not liable to stamp duty — Crompton Engineering Co. v. Chief Controlling 
Revenue Authority, A.I.R. 1953' Mad. 764 (F.B.), I.L.R. 1953 Mad. 566. 
Where a prior mortgage is recorded in Book IV instead of Book I by 
mistake, it is a mere defect of procedure covered by sec. 87, Registration 
Act, and the mortgage is not invalid^ — Varadaraja v. Kailasam, A.I.R. 1947 
Mad. 175, (1946) 2 M.L.J. 355. 

Under the first para of this section, a simple mortgage for Rs. 100 or 
upwards, must be efected by a registered instrument. The second para 
lays down that a mortgage under Rs. 100 may be effected by a registered 
instrument or by delivery ; but delivery of possession does not take place 
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in a simple mortgage. So, a simple mortgage can be effected only by a 
registered instrument, irrespective of the amount of the loan— Mg. Shwe 
Bya V. Chawari, 4 Bur. L.T. 219, 12 LC. 25. 

(It should be noted that the words “registered instrument” in the 
second para haye been substituted by the Amendment Act of 1904 for 
the words “an instrument" ; and therefore prior to 1904, a simple mort- 
gage of value less than Rs. 100 could be created by an unregistered instru- 
ment.) 

In case of the other kinds of mortgage, if the money secured is less 
than Rs. 100, delivery of possession would be sufficient. The validity of 
such a possessory mortgage is not liable to be affected by the fact that an 
unregistered document is also executed — Habibiir v. Rasul, 19 A.L.J, 376, 
62 I.C. 859. But if the mortgage is made in writing, and no delivery of 
possession takes place, the writing must be registered, for sec. 4 haS- 
abolished optional registration in respect of all instruments executed after 
11th March 1904. Compare the cases cited in Note 290 under sec. 54. As 
to competition between possession and registration, see the analogous cases; 
of sale in Note 291 under sec. 54. The holder of a prior unregistered mort- 
gage (which is not compulsorily registrable) tuith possession cannot be 
defeated by a subsequent mortgagee under a registered deed, because the 
possession of the prior mortgagee would amount to notice to the subse- 
quent mortgagee — Bhikhi v. Udit Narain, 25 All. 366 (370) ; Krishnamma v. 
Summa, 16 Mad. 148 (170). 

An unregistered simple mortgage cannot stand in competition with 
any other valid mortgage. 

Where the mortgage-deed purported to mortgage fruit-bearing trees, 
such as mango and jaman trees as immoveable property, it was held that 
the mortgage could not be effected without the formalities prescribed by 
this section — Shio Dayal v. Piitto Lai, A.I.R. 1933 All. 50, 54 All. 437, 140 
I.C. 491. 

A husband and wife borrowed Rs. 500 and subsequently put the 
lender in possession of their land by an ®ral transaction. The lender 
utilized the usufruct of the land in payment of interest on the loan. There 
was no mortgage but the lender alleged that he was put into possession as 
usufructuary mortgagee ; held, that as this was an entirely oral transaction, 
it was ineffective to create any interest in the land — U Talok v. Mating Tha, 
A.I.R. 1937 Rang. 148, 169 I.C. 945. 

A document effecting a change in the rate of interest payable on a 
mortgage is not, however, a change in the mortgagee’s interest in the land 
and therefore does not require registration — Mf. Parbati v. Gopal Das, 
A.I.R. 1938 Lah. 481, 40 P.L.R. 291. 

. It is not ordinarily obligatory for a person who takes a registered mort- 
gage to secure the title-deeds of the property mortgaged, and ordinarily his 
registered mortgage is sufficient protection to him — Wan Talk v. Chettyar 
Firm, A-I.R. 1935 Rang. 26, 155 I.C. .954. 

Invalid registration : — If a property has been- introduced in a mortgage- 
bond, which has either no existence or does not belong to the mortgagor. 
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with a view to effect the registration of the bond in a particular office the 
registration must be deemed to be invalid, with the result that there is no 
enforceable security under sec. 59 of this Act— Kedamath v. laiianta 18 
C.L.J. 355, 70 I.C. 583, A.I.R. 1924 Cal. 348; Kesati v. Mtisafir AIR 
1937 All. 711, (1937) A.L.J. 815, 171 I.C. 825 ; Akshoyalingam v. Rammiua 
A.LR. 1929 Mad. 426, 120 I.C. 876 ; Harendfa v. Haridasi, 41 Cal 972 
41 LA. 110; Biswanath v. Chandra Narayan, 48 Cal. 509, 48 LA 127* 
Where a plot of land in another district was purchased and included in a 
mortgage-deed, but it was found that the purchase was a paper transaction 
only, the registration of the mortgage was mvaM—Parsotam v. Ali Haidar, 
A.LR. 1937 Oudh 493, 171 I.C. 233 ; Biswanath v. Chandra Narayan, supra*. 

Where a mortgage-deed, dated 4th October, 1910, was presented by a 
person for registration under a power-of-attorney, dated 9th February, 
1910, which stated th^t the executants authorized him to present the deed! 
which they had already executed on 8th February, 1910, but the date 
was subsequently altered to 4th October, 1910, the Privy Council held 
tliat the deed was not properly registered not being presented for registra- 
tion by an authorized agent. The registering officer had no jurisdiction 
to register it. It was pleaded that the executants represented that the 
person presenting the document had such authority but their Lordships 
overruled this plea on the ground that the express provisions of the Regis- 
tration Act not having been complied with, there could be no estoppel— 
Dottie Karan v. Lachini Prasad, A.LR. 1931 P.C. 52 (57), 10 Pat. 481, 35 
C.W.N. 354, 131 LC. 321. But see Hunter v. Damodar. A.LR. 1924 All. 
772, 46 All. 759, 81 I.C. .508, 

Where the subject-matter of a mortgage has not been identified at all 
for the purposes of registration within the meaning of sec. 21 of the Regis- 
tration Act, the document, even if registered, would not be valid— Mo/wr 
Lai V. Baij Nath, A.LR. 1928 Cal. 385, 32 C.W.N. 241, 47, C.L.J. 124. 

Effect of non-registration If a transaction intended to be a mortgage, 
and requiring registration, is not registered, the mortgage is not converted 
into a charge under sec. 100 — Somasuyidaram v. Nachiappa, 2 Rang. 429 
(436) ; Maung Tun v. Mg. Aung Dun, 2 Rang. 313 (318).. See Note 533 
under sec. 100. 

If a mortgage-security be invalid by reason of want of registration, it 
is invalid for all purposes and against all. It cannot be invalid only as 
between the mortgagee and a subsequent mortgagee — Krishmswanii v. 
Chevulu Kamdlamma, 46 C.W.N. 29 (P.C.). 

An unregistered deed of simple mortgage is not receivable in evidence 
for the purpose of affecting immoveable property, but it will be received as 
evidence of a personal obligation and will be admissible to prove the debt for 
the purpose of granting a simple money-decree — Kattamuri v. Padalu, 5 
119 ; Ulfatunnissa v. Hossain Khan, 9 Cal. 520 (F.B.) ; Vani v. Bani, 20 
Bom. 553 ; Comaji v. Subbarayappa, 15 Mad. 253 ; Jadu v. Bhagwat, 7 A.L.J. 
71 ; Ram Autar v. Ram Asre, 66 LC. 680 (Oudh) ; Myat Thin v. 
viswanathan, 4 L.B.R. 52; Nemdkari v. Bissessuri, 2 C.W.N. 591; Sadii 
V. Basaviah, 17 M.L.J. 167 ; Quan Cheng v. Maung Po. 66 LC. 589 ; Hart 
Chand v. Kartar Singh, A.LR. 1952 Pepsu. 56 ; Mon Koch v. Dhamram Bora, 
ALR 1968 Assam 10. It may also be admissible in evidence to prove an 
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acknpwledgment of liability on the part of the executant sufficient to save 
limitation — Mugniram v. Curmukh, 26 Cal. 334 ; Sheo Dial v. Prag Dat, 3 
All. 229 ; Lachman Singh v. Kesri, 4 All. 3, See the new proviso to sec. 49, 
Registration Act, added by Act XXI of 1929. (Appendix V). But see 
Mst. Sanjya v. Chauthmal, A.I.R. 1963 Raj. 129 and Mohanlal Ganeshram 
V. Gajrajsingh, A.I.R. 1959 Madh; Pra. 178. In the latter case it has been 
held that if an unregistered mortgage ^bond says that the mortgagor will 
repay the amount borrowed, namely, Rs. 600 after two years and the mort- 
gagee will enjoy the usufruct in the meantime in lieu of interest, the bond 
is inadmissible in evidence in a suit to recover Rs. 600. 

Until the mortgage-deed has been registered, the mortgagee is not under 
any obligation to advance any mortgage-money to the mortgagor. Conse- 
quently, it is not open to the creditor of the mortgagor to attach the 
mortgage-money in the hand of the mortgagee until registration of the 
mortgage — Tiilsiram v. Harakh Narain, A.I.R. 1922 All. 384 (385). 

But non-registration may be cured if the mortgage has been acted upon 
by the parties for a long period. Thus, money-decree for Rs. 300 was com- 
promised by the parties, and they came to an agreement (which was 
embodied in an application to the Court) under which the plaintiffs werd 
put in possession of certain plots belonging to the defendants, and it was 
further agreed that the plaintiffs would take the usufruct in lieu of interest: 
and the defendants would be entitled to redeem on payment of Rs. 300. 
The agreement embod}dng the compromise was not registered but the 
plaintiffs remained in possession for more than fifty years, when it was 
challenged on the ground of want of registration and attestation. Held that 
although the formalities had not been complied with, still it is now far 
too late to challenge a mortgage which has in fact been given effect to for ■ 
50 years — Ram Sewak v. Sheo Naik, 45 All. 388 (389). Even where the 
mortgage is not a valid trahsaction because of non-compliance with sec.' 59, 
the person inducted on the property as mortgagee may acquire the status 
of mortgagee by prescription, and the mortgagee or his vendee is entitled 
to redeem — Siikra Oraon v. )agat Mohon, A.I.R. 1957 Pat. 245 ; Rupa 
Nonia v. Ram Brich, A.I.R. 1959 Pat. 164. It is for the mortgagee to have 
a proper and valid mortgage-deed executed in his favour. Therefore, where' 
a mortgagee takes possession of the mortgaged property under a deed which 
requires registration but is not registered, the principle "once a mortgage 
always a mortgage” applies, and he cannot be permitted, to resist the 
redemption by the mortgagor — Rajpati v. Sukwaro, 63 I.C. 400 (Pat.). 

An unregistered deed of usufructuary mortgage (for more than Rs. 100) 
cannot be recognized by the Court in proof of the mortgage, and ■'conse- 
quently a suit by the mortgagor for redemption, on the basis of the un- 
registered mortgage, is not maintainable — Ma Thaing v. Maung Chit, 7 
Rang. 140, A.I.R. 1929 Rang 179 (180). In this case the mortgagee did 
not obtain possession. But if the mortgagee obtains possession under 
an unregistered usufructuary niortgage, he will be entitled to retain, 
possession until the debt is paid off. The mortgagor cannot bring a suit 
for redemption, the mortgage being invalid, but he will be entitled to 
bring a suit for possession on his offering to repay the- loan, and the Court 
will decree the suit conditional on his repaying the amount of the loan 
Maung Tun v. Maung Aung Dun, 2 Rang. 313 (317, 318) ; Mating Po Svi v. 
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Mg. Po Sin, 5 Bur. L.J, 106, A.I.R. 1926 Rang. 201 (202). These cases will 
now be decided under sec. 53A. 

Where a person has been put into possession as usufructuary mort- 
gagee and the mortgage is invalid for want of registration, a suit for 
possession by the owner by redemption is not competent. The defendants 
are not also entitled to prove the alleged oral mortgage for an additional, 
sum. The proper course for the plaintiff would be to have sued for 
possession of the lands relying on his title — Ma Kyi vMaung Than, A.I.R. 
1935 Rang. 230 (F.B), 157 I.C. 565 ; Sheikh Bhukhan v. Radhika Kwnari, 
A.I.R. 1938 Pat. 479, 176 LC. 35 ; Ma Mo v. Ma Kun, A.I.R. 1941 Rang. 
234, 1941 R.L.R. 309 ; Maung Lu v. Maung San, A.I.R. 1940 Rang. 11 (F.B.), 
1939 R.L.R 645, 186 I.C. 69. Where under a usufructuary mortgage bond 
for Rs. 2000, which is unregistered, the only remedy open to the mortgagee 
is foreclosure, the mortgagee can sue the mortgagor, who has not parted 
with possession, for the recovery of Rs. 2000 by way of damages for 
breach of contract — Harikishan v. Baijnath, 24 Cut. L.T. 447. 

Although a person cannot sue for redemption on the strength of a 
usufructuary mortgage which is invalid for want of registration, yet' if he 
sues for possession and proves his’ title and then the defendant sets up 
adverse possesion, the plaintiff may prove that the character of the posses- 
sion was not adverse to him by giving evidence of the factum of the un- 
registered mortgage, though not of its terms — Mating Daw v. Maung Wa, 
A.I.R. 1941 Rang. 261 (F.B.). See also Maha Mongol v. Kishun, A.I.R. 
1927 All. 311 (314), 100 I.C. 346, relying on Varada v. Jeevarathammal, 43 
Mad. 244 (P.C.), 46 LC. 284. If in a redemption suit, the defendant admit 
his possession as mortgagee and has no objection to restore possession on 
receiving the mortgage money, the question of non-registration of the mort- 
gage deed does not arise — Munsli Ram v. Baisakhi Ram, A.I.R. 1947 Lah. 
335,' 49 P.L.R. 79. Where the plaintiff’s evidence as to ownership is vague, 
an unregistered mortgage cannot be used for proving the plaintiff's title 
to the land — Maung Daw v. Maung Wa, supra. A personal covenant to 
pay may be proved by a mortgage found to be invalid — Jagannadhan v. 
Official Assignee, A.I.R. .1931 Mad. 124, 60 M.L.J. 309, 229 LC. 814. In 
a possessory mortgage where there is no personal undertaking to repay the 
money the case is otherwise — Kesari v. Musafir, A.LR. 1937 All. 711, (1937) 
A.L.J. 815, 171 LC. .825. 

Where a mortgagor executes a new mortgage-deed for consideration 
comprising the principal and interest due on an earlier mortgage-deed and 
the later mortgage-deed is found to be invalid through no fault of the 
mortgagee, he is entitled to sue on the earlier mortgage-deed — Kanhaiya v. 
Mt. Hamidan, A.m. 1938 All. 418 (F.B.), 176 I.C. 492. 

Transactions which do not purport to comply with statutory require- 
ments, e.g., the formality of the Registration law, although in every other 
way the object achieved by the' transfer has been executed, can be recog- 
nized in law or rather at equity, so as to bind the parties by their conduct 
so irrevocably as to make it impossible for them to re-open the transactions 
or retrace their steps — Hunter v. Damodar, A.LR. 1924 All. 772, 46 All. 759, 
81 LC. 508. 

350. “Signed” ; — The term ‘signature’ is not defined in the Transfer 
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of Property Act but its definition is to be found in the General Clauses Act 
of which sec. 3 (52) runs- as -follows:— ‘Sign’ with its grammatical varia- 
tions and- cognate expressions, shall, with reference to a person who is 
unable to write his name, include ‘mark’ with its grammatical variations 
and cognate expressions.” It is clear therefore that an illiterate mortgagor 
may sign a mortgage by affixing his mark—Gabind v. Bkat/, 41 Bom. 384 
(388). A signature may be put down in various ways. The executant may 
sign by pen and ink, or put his name down by means of types, or if he 
uses a facsimile for signing his name he may use it for his 'signature— Mrwa? 
Chandra v. Saratmani, 25 Cal. 911. 

The words “signed by the ihorlsagor” do not mean that the mortgagor 
must personally sign the document ; the mortgage-deed may be signed by 
another for him and tinder his authority on the principle quo facit per dlhim 
tacit per se (he who acts through another acts through himself). Beforo 
the T. P. Act was passed, a mortgage was a good instrument, whether it 
was signed by the mortgagor personally or by some other person signing 
for him, and it is not the intention pf flie present Act to curtail that free- 
dom — Deo Narain v. Kukur Bind, 24 All. 319 (F.B.) (overruling Moti 
Begum V. Zorawar, 1889 A.W.N. 196) ; Sasi Bhiisan v. Chandra Peshkari 
33 Cal. 861 ; Sristidhar v. Rakshakdly, 49 Cal. 438. The insertion of the 
words “on behalf of’ in sec. 123 and the omission of those words in sec- 
tion 59 cannot be taken to show that the Legislature intended to lay down 
in sec. 59 a different rule from that provided in sec. 123. Further, to hold' 
that the Legislature requires that the personal signature of the executant 
is indispensable in the case of a mortgage which is only the transfer of 
an interest in the immoveable property, while it does not require the same 
in the case of a gift or a sale whereby the transferor’s immoveable property 
is absolutely transfered, is an anomaly, and a construction, which leads to 
such anomaly, should not be adopted — Deo Narain v. Kukur Bind, 24 All. 
319 (F.B.) {per Banerji, ].). Where the executant of a document is illiterate, 
some other person can sign his name on the document on his behalf in 
his presence and at his request — Ibid ; Sashi Bhusan v. Chandra Peshkar, 
33 Cal. 861 ; Ra?n Charan v. Bhikari, 12 O.C. 257. 

350A. Proof 'of execution Sec. 68, Evidence Act, provides: “If a 
document is required by law to be attested, it shall not be used as evidence 
until one attesting witness at least has been called for the purpose of 

proving its execution Provided that it shall not be necessary to call 

an attesting witness in proof of the execution of any document, not being 
a will, which has been registered in accord&nce with the provisions of the' 
Indian Registration Act, 1908, unless its execution by the person by whom 
it purports to have been executed is specifically denied." (This proviso has 
been added by the Indian Evidence Amendment Act, XXI of 1926). 

Section 70, Evidence Act lays down “The admission of a party to 
an attested document of its execution by himself shall be sufficient proof 
of its execution as against him, though' it be a document required by law 
to be attested.” 

These sections relate to the' manner in which a deed should be legally 
proved. But they have nothing to do with the question about the legality 
or validity of the instrument -itself as a' document of title if there has been 
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no attestation as required by law. In other words, if the document is void 
for want of proper attestation, any proof of execution of the document 
under these sections is out of the q^tstiom—Balbhaddar v. Lakshmi 
A.L.J. 623, A.I.R. 1930 All. 669 (673), 125 I.C. 507. ' 

The validity of a mortgage-bond and the proof of its execution are 
two different questions. And so even though the execution of the bond is 
admitted by the executant and consequently need not be proved by c allin g 
in an attesting witness under sec. 68, by virtue of the provisions of sec. 70* 
still if any question is raised as to the validity of the deed owing to 
improper attestation (e.g., by a scribe), held that evidence must be given 
that the document was properly attested— Pflban v. Badal, 26 C.W-.N 951 
(953), 34 C.L.J. 498, A.I.R. 1921 Cal. 276, 66 I.C. 906. 

The proviso to sec. 68 lays down that no proof under that section is 
necessary unless the executant specifically denies the execution of the docu- 
ment. Where the executant says that “he has no knowledge of the mort- 
gage, and that if it is genuine, it must be hollow,” held that these words 
mean that the executant neither admits nor denies the genuineness of the 
mortgage, but that he asserts absence of consideration if it is held to be 
genuine ; these words do not amount to specific denial, and consequently it 
is not necessary to call an attesting witness in proof of the execution— 
Yakub Khan v. Gujar Khan. 52 Bom. 219, A.I.R. 1928 Bom. 267 (268), 111 
I.C. 287. The mere fact that the executant of a mortgage does not admit 
the genuineness of the bond, or says that the attesting witnesses did noS 
sign as witnesses or did not sign at the proper place in the bond, does not 
amount to specific denial of the execution of the bond ; and therefore 
does not necessitate any proof of attestation — Biswanath v. Kayastha Cor- 
poration. 8 Pat. 450, 10 P.L.T. 379, 119 I.C. 405, A.I.R. 1929 Pat. 422 (423). 

Where some of the- executants of a mortgage deed are minors and 
pardangshin ladies who had not executed the document according to law, 
the execution by the rest is not invalid, as the liability being joint and 
several the mortgagee is entitled to realize the whole debt from any of 
them — Keka v. Sirajuddin. A.I.R. 1951 All. 618, 1951 A.L.J. 258. 

The word "execution” in sec. 70 means due execution or execution in 
a way in which the document is required to be executed. If the mortgagor 
admits his having signed the document but denies his having done so in the 
presence of attestors, held that such admission does not amount to admis- 
sion of due execution, and cannot dispense with proof of execution 
Arjun V. Kailash. 27 C.W.N. 263, 36 C.L.J. 373, 70 I.C. 532, A.I.R. 1923 
Cal. 149. See also 5 Pat. 50 (P.C.) cited in Note 354- 

351. Attestation ; — The ,provision as regards attestation has been 
newly intrpduced by the Transfer of Property Act. A mortgage-deed 
executed prior to the passing of this Act did not require attestation by 
witnesses — Jati Kar v. Makunda. 39 Cal. 227 ; Mt. Rangili v. Pearey Lai, 
A.I.R. 1940 All. 101, 1939 A.L.J. 1056, 186 I.C. 519. 

See the new definition of 'attested' in sec. 3, and Note 18A, ante. 

The requirements of this section as to attestation apply to an anom- 
'-alous mortgage. Such a mortgage is invalid if it is not attested— Kflnno- 
karup v. Sankaravarma, 44 Mad. 344, 62 I.C. 386, 
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Attestation means simply witnessing the execution of a document, in 
order tliat the person attesting may subsequently testify that the deed 
was actually executed by the person whose name appears as executant. 
It does not import anything more, and therefore it must be distinguish- 
ed from cases where a person signs a document not merely as a witness 
to the execution but also with a view to giving consent to the transac- 
tion. Such cases frequently arise where a Hindu widow sells or mort- 
gages her husbands property, and the reversioner signs her deed with 
the object of giving consent to the alienation. Such an act on the part 
of die reversioner ought not to be treated as ‘attestation’. Similarly, 
where a Hindu lady executed a deed of mortgage which was signed by 
two witnesses, one of whom was her husband, and it appeared that the 
husband had signed the document in order to evidence his approval of 
the transaction, held that the husband was not an attesting witness since 
he had signed in a capacity other than that of a witness, inspite of the 
fact that he signed in the place where the other witness had signed. 
The deed was therefore not validly attested by two witnesses — Barkua- 
Tin V. Sircar Barnard & Co., 6 P.L.J. 473, 2 P.L.T. 76i; 62 I.C. 668 ; 
Sarkar Barnard & Co. v. Alak Manjari, 83 I.C. 170 (P.C.), A.I.R. 1925 
P.C. 89. The mere fact tliat a man was present and witnessed the execu- 
tion of the deed and his name appeared on the deed does not lead to the 
conclusion that he was a good attesting witness. In, all cases, the Court 
must have regard to the purpose for which a mans signature is on the 
document — Abinash v. Dasarath, 56 Cal. 598. 32 C.W.N. 1228 (1230), 
A.I.R. 1929 Cal. 123 (disapproving Raj Narain v. Abdur Rahim, 5 C.W.N. 
454). Attestation means a certain act with reference to the execution 
of the document. The act must be done with the intention of attesting 
the executant’s signature. So, a person who signs a document, which is 
executed by pai'danashin lady before the Sub-Registrar under the regis- 
tration endoreement, in proof of the fact .that he has identified the lady, 
does not sign as an attesting witness — Chandrani v. Lala Sheo Naih, 8 
O.W.N. 104, A.I.R. 1932 Oudh 146 (150), 132 I.C. 3S7. 

Again, to attest means to bear ^¥itness ; i.e., attestation means the 
act of witaessing another man’s signature ; therefore a man who signs 
for and on behalf of the executant (who is illiterate) is not competent to 
sign also as a witness. The same person cannot simultaneously perform 
a double function ; a person who executes the mortgage-deed on behalf 
of the mortgagor is not competent to become an attesting witness to 
attest the signature he himself has ^vritten out. An attestor is a person 
who ‘sees die document executed’ ; a person who executes a document 
on behalf of the executant is not a person who sees it executed when he 
himself does the very thing to which by subsequently signing as a witness 
he professes to bear witness — Sristidhar v. Rakshakali/, 49 Cal. 438 (441, 
443) ; Rajani Kanto- v. Panchananda, 23 C.W.N. 290, 48 I.C. /'20 ; Upen- 
dra V. Hukum Chand, 46 Cal. 522 ; Ram Samujh v. Mainath, 2 O.W.N. 
853, A.I.R. 1925 Oudh 737; Dharmadas v. Ramoomal, 19 S.L.R. 322, 
A.I.R. 1927 Sind 118 (120). But where a lady executed a mortgage- 
deed by putting her finger-mark to- ihe same, and thereafter a person 
who saw her put the finger-mark wrote her name at her request and add- 
ed the words “by the pen oF’ before his name ^v^itten by himself ; it was 
held that the document ^’ras executed by the lady herself and hot by him 
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on her behalf, and that consequently he was a valid attesting witness— 
Dinarmyee v. Banbehari, 7 C.W.N. 160 (161) ; Ram Samujh v. Mainath 
2 O.W.N. 853 (so assumed). See also Raja Ram v.^Jagannath, A.L'R, 1926 
Oudh 209, 91 I.C. 507. An illiterate person signed a mortgage-deed by 
putting his mark to it, which mark was described by the scribe of the 
deed who put his own signature below .the description. Held that the 
scribe was a valid attesting witness. Tire execution was complete when' 
the mortgagor unable to write his name placed his mark thereon; the 
mark was his signature and was independent of any description by which 
the mark was explained. The function of the scribe ended when he sign- 
ed his name at the conclusion of tlie body of the document; he there- 
after signed his own name under the description of the mark made by 
the executant, with a view to authenticate the mark, that is, to vouch the 
execution of the deed by tire marksman, in other words, to act as an at- 
testing witness— ^Go Of JttZ v. Bliau Gopal, 41 Bom. 384 (389), 19 Bom. L.R. 
147, 39 I.C. 61. 


As stated above, ‘to attet’ means only to witness tire execution of 
a deed, and it is not necessary that tire jrerson attesting a document 
should sign liis name personally- Just as in tire case of an illiterate mort- 
gagor some other person can sign the mortgagor’s name on his behalf 
and under his authority, so in the case of witnesses ^yho are illiterate and 
cannot write, it will be sufficient if their signatures are affixed for them 
by another person witli their consent. Tliere is no distinction in this 
respect between the signature of tlxe mortgagor and the attestation by 
the tvitnesses — Sashi Bhusan v, Chandra Peshkar, S3 Cal. 861; Lai 
' Bahadur v. Rameshtoar, 4 O.W.N. 965, A.I.R. 1927 Oudh 510 (521), 8 
Luck 113. But in such a case, where one person signs for another, it 
must be shown that the former was authorised by the latter to sign for 
h im ; otherwise there is no yalid attestation. Tims, where a document 
contained tire signature of one attesting rvitness, and the name of another 
person was written on the margin by the scribe, but there was no signa- 
ture or mark made by this second person and tliere was nothing to show 
tliat he had authorised the scribe to sign for him, held that the docu- 
ment was not duly attested by two witnesses, ivithin the meaning of this 
section — Paramhans v: Randhir, 38 All. 461,, 35 I.C. 748. In the case of 
illiterate ivitnesses, attestation by a mark is a sufficient attestation— 
Shri Kishen v. Sonba, 1 N.L.R. 14 ; Chiranfi Lai v. Puma, 12 A.L.J. 1114; 
Harrison v. Harrison, 8 Ves. 185. Wliere a ivill was attested by one per- 
son in his own handwriting • and he also held and guided the hand of 
a second witness who could not read or write, held-th&t tlie attestation 
was sufficient — Harrison v. Elvin, 61' RR. 183. 


Wliere a document is .executed by two persons at different times, 
each time the signature -.must be attested by witnesses. Tlius, 
where -in a mortgage-deed executed >y A and B, it appeared that 
after the bond was signed by A in the presence of two persons who tlien 
and there attested the document, it was taken to B who lived at a differ- 
ent place, and that B signed' the document in the presence of the wit- 
nesses who however did not sign their names again as attesting wit- 
nesses held that the bond was not properly attested so far as B was 
concerned— ^Muniappa v. VelUichami, 1918 M.W.N. 853, 49 I.C. 278. 
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But where a document consists of several sheets of paper and the exe- 
cutant signs each sheet, it is not necessary that every signature of the 
executant must be attested by the witnesses; it is sufficient if one sig- 
nature is attested. A mortgage-deed consisted of three sheets of paper; 
the mortgagor signed the second sheet in the presence of the attesting 
witnesses who also signed at the foot as having witnessed the signature 
of tire mortgagor. The third sheet (which enumerated certain additional 
properties included in the mortgage) was signed by the mortgagor in the 
presence of the same witness but without again affixing their signatures. 
Held that the whole document was properly attested. To vahdate the 
third page of the mortgage-deed, it was not necessary for the two wit- 
nesses again to sign it — fati/ct v. Aswini Kumar, 60 I.C. 736 (Cal.). 

One of the essentials of attestation of a mortgage-deed is that each 
of the attesting witnesses must have signed the instrument 'in the pre 
sence of tlie executant — Surendra Bahadur V. Behari Singfi, .43 C.W.N. 
669, A.LR. 1939 P.G. 117, I.L.R. 1939 Kar. 222, 1939 A.L.J. 492. See 
the definition of ‘attested’ in sec. 3. Where it was proved that the execu- 
tant signed the deed in the presence of the attesting witnesses, but there 
was no evidence that the latter signed the document in the presence of 
the executant, held that the deed was not validly attested — Jadunandan 
v. Svrajdeo, 52 All. 434, 1930 A.L.J. 289, A.I,R. 1930 All. 223 (224). Where 
the witnesses did not see the executant sign the instrument and the exe- 
cutant did, not acknowledge to them that- she had signed it, and the at- 
testors did not even sign the instrument in tlie presence of tire executant, 
held that the deed was not validly attested— Venkflto Jagarmatha v. Veii- 
kata Kumara, 54 Mad. 163, A.I.R. 1931 Mad. 140 (141), 135 I.C. 17. 

Proof of attestation ; — The proviso to sec, 68, Evidence Act only 
removes the necessity of calling an attesting witness to prove the execu- 
tion of documents therein referred to and does not purport to relieve the 
party of the necessity of proving a mortgage in the form prescribed in 
this section — 'Chettyar Firm v. C7 taw, A.I.R. 1933 Rang. 6, 11 Rang.. 26, 
I41 I.C. 700. Where the mortgagor puts the mortgagee to proof then 
there being no specific denial of attestation, the' attestation of one witness 
is sufficient. Where there is specific denial, in that case only the mort- 
gagee is called upon to prove attestation of two witnc.sses — Amir Hussain 
V. Abdul Samad, A.I.R. 1937 All, 646, I.L.R. (1937) All. 723, 171 I.C. 743 
(following Lachman v,‘ Surendra, A.I.R. 1932 All. 527 (F.B.), 54 All. 1051, 
139 I.C. 1. Where one attesting witness has been called at the trial for 
the purpose of proving execution of a mortgage-deed and his evidence 
has not been accepted as reliable, further evidence of the due execution 
and attestation is necessary — Surendra Bahadur v. Behari Sing/r, supra. 
An attesting witness must either see the executant sign or he must receive 
from the executant an acknowledgement that the executant has signed 
the deed. Further the attesting .witness must sign the deed in the pre- 
sence of the executant. Unless these requisites have been established 
by evidence, due execution and attestation cannot be said to have been 
proved — Bhikari v. Sudhir, A.I.R. 1938 Cal. 702, 42 C.W.N. 10.55. ^Vhere 
the handwriting of the attestors who are dead has been proved, tlie pre- 
sumption is that they actually witnessed the execution — Vankafaramayya 
V. Kamisett% 'A.I.R. 1927 Mad- 662, 53 M.L.J. 216, 101 I.C, 498. 
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Admission by the executant of execution is not sufficient to validate 
a mortgage-deed Avhich has not been duly attested— ilfoi/ng Po Cvi v 
Maung Mm Din, A.I.R. 1927 Rang. 233, 5 Rang. 561, 104 LC SS6 
Wliere a mortgage was executed and attested, but the Sub-Registrar End- 
ing a tedmical defect had tlie document re-executed by die mortgagors 
in his office, which was duly registered, diough not re-attested; and 
in a suit upon the mortgage the mortgagor admitted execution:’ held 
that inspite of the admission die document did not amount to a mortgage 
—Sheikh Kachu v. Mammad Ali, A.I.R, 1927 Cal. 926, 45 C.L.J. 577 105 
I.C. 28. 

Where an attesting witness merely states diat die executant has sign- 
ed the document in liis presence and he witnessed its execution, it is not 
a sufficient proof of attestation. There must be some eindence to show 
that the other witness was also present at the time of execution or at 
least he attested the deed after he had received a personal acloiowledg- 
ment from the executant of his signature or mark — Zaharut Hussain v. 
Mahadeo Ramji, A.I.R. 1949 Nag. 149, I.L.R. 1948 Nag. 621. 

352. Who can attest : — -A party to an instrument cannot under any 
circumstances be allowed to sign the instrument as an attesting witness ; 
therefore a person who has once signed as an executant of a mortgage- 
deed and as one of the persons who were borrowing money on tiie bond, 
cannot be allowed to have liis position altered from an executant of the 
bond to that of a witness, for die purpose of rendering the document valid 
as a mortgage against die other executants — Debendra v. BeJiari, 15 LC. 
666, 16 C.W.N. 1075 ; Peary MoJmn v. Sreenath, 14 C.W.N. 1046 ; Fresh- 
field V. Reed, (1842) 9 M. & M. 404, 60 R.R. 769 ; Wickham v. Marquis 
of Bath, (186^ L.R. 1 Eq. 17 (24). A person who is a partj'^ to die deed 
cannot be regarded as an attesting witness, on the ground diat if the 
person for whose benefit die instrument is executed is allowed to be an 
attesting ivitness, die ver)' object of attestation, viz,, die prei'ention of 
fraudulent mal-practice, may be completely defeated — Seal v. Claridgc, 
L.R. 7 Q.B.D. 516 ; Amick v. Woodworth, (1901) 58 Ohio 86 ; Donovan 
v. St, Anthoney Co,, (1899) 73 Am. St. Rep. 779. Where A executes a 
mortgage-deed on behalf of B under a power of attorney from him. A, 
though a different person, cannot be a valid attesting witness of that 
document — Gomathi v. Krishna, A.I.R. 1954 Mad. 126. But a person 
who is merely interested in the money advanced under the deed of mort- 
gage, and is not himself a party to the deed, can validly attest it—Balu 
V. Gopal, 13 Bom. L.R. 944. 

\Vlien a mortgage is executed benami the person who actually adv- 
anced die money is of course interested in die transaction, but he is 
actually not a partj^ to die mortgage-deed as it stands. If he attests die 
mortgage-deed, his attestation should be held to be a sufficient attesta- 
tion by a ivitness under this section — Durgadin v. Sura] Bakhsh, A.I.R- 
1931 Oudh 285 (F.B.), 134 I.C. 402. 

Attestation by scribe : — ^The question whether a scribe who has sign- 
ed his name below die . executant s can be regarded as an attestor ^a 
question of fact depending upon die circumstances of each case. The 
mere statement of a writer of a document that be wrote it cannot be 
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regarded as an attestation of that document by him— Veerappuihyan v. 
Mutfm Karuppa, 24 M.L.J. 534, 19 I.C. 589 (590). A scribe who had seen 
the deed executed was held to be a valid attesting witness, though lie 
called himself a scribe in the document — Paranmiva v. Krishna, 11 Mad. 
535, 43 I.C. 983 ; Jagannatli v. Bafrang, 48 Cal. 61, 62 I.C. 97 ; V. R. 
Firm v. Md. Kassim, 5 Bur. L.J. 68, A.I.R. 1926 Rang. 145 ; Dhannuilas 
V. Ramoomal, 19 S.L.R. 322, A.I.R. 1927 Sind 118 (120); Alagappa v. 
Ko Kala,, A.I.R. 1940 Rang. 134, 1940 R.L.R. 199, 188 I.C. 759. When a 
man places his signature upon a document and at the same time describes 
himself as the writer thereof, the inference is that lie signs as the writer 
only; but as a matter of fact it can be shown that he signed not only 
as the writer but also as a witness — Alagappa v. Ko Kola, supra. Tlic 
writer of a document who signs just below or above the signature of an 
admitted attestor or among a lot of signatures of attesting witnesses is 
deemed to sign as an attestor, though he merely describes himself as the 
writer— lAyycsami v. Kylasam, 26 I.C. 409 (Mad.); Jogendra v. Nta], 7 
C.W.N. 384 (386); Ahinash v. Dasarath, 56 Cal. 598, 32 C.W.N. 1228 
(1231). But in all such cases, it must be shown that he jjut down his 
name, with the intention of attesting it. If such intention is established, 
he will be deemed as an attesting witness, inspite of the fact that he 
merely signed as a scribe — Badri Prosad v. Ahdul Karim, 35 AU. 251; 
Veerappudayan v. Muthukaruppa, 24 M.L.J. 534, 19 I.C. 589 (590). Such 
intention may be presumed when the scribe signs his name at the time 
of execution of the deed ; and it is not necessary that the writer should 
expressly describe himself as a witness or that there should be. a testimon- 
ial clause — Veerappudayan v. Muthukaruppa, 24 M.L.J. 534, 19 I.C. 589 
(590) ; Bryap v. White, 2 Rob. Eccl. 315 ; Burdett w Spilsbury, 10 Cl. 
& F. 340. But several other cases have laid down a more stringent rule, 
namely, that the writer of a document, in order to be an attesting wit- 
ness, must sign as a toitness {i.e,, must describe himself as a witness). If 
his signature appears on the document merely as a scribe, it will not be 
suflScient to make him an attesting wtness, even though he was present 
at the time of the execution and had seen the execution — Ram Bahadur 
V. Ajodhya, 1 P.L.J. 129, 20 C.W.N. 699, 34 I.C. 370; Dalichand v. 
Lotu Sakharam, 44 Bom. 405, 55 I.C. 616; Jadunandan v. Surajdco, 52 
All. 434, -28 A.L.J. 289. A.I.R. 1930 All. 223 ; Ram Samujh w Mainalh, 2 
O.W.N. 853, A.I.R. 1925 Oudh 737 (738) (following 1 P.L.J. 129) ; Dhar- 
madas v. Ramoomal, 19 S.L.R. 322, A.I.R. 1927 Sind 118 (120). Where 
the name of the sdribe appeared under a separate heading “scribe,” apart 
from the signature of the only other person who signed as witness, held 
that the signature of the scribe was not, as a matter of construction, cap- 
able of being read as attestation — Abinash v. Dasarath, 56 Cal. o9S, 32 
C.W.N. 1228 (1231), 114 I.C. 84, A.I.R. 1929 Cal. 123. If a person who 
has signed as a scribe subsequently asserts that he signed as a witness, 
the onus of proving such assertion lies very heavily upon liim — Sagesh- 
war Prosad v. Bachu Singh, 4 P.L.J. 511. 

The scribe of a mortgage-deed who e.xecutes the document for and 
on behalf of the mortgagor is not comjjetent to sign the document as an 
attestor ; for that will amount to attestation of one’s own signature, 
which is invalid — Rajani v. Panchananda, 23 C.W.N. 290, -IS I.C. 720; 
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Upendra v. Hiikum Chand, 46 Cal. 522; Shristtdhar v, Rakshakah 4q 
Cal. 438. ^ 

353. Attestation of signature is not necessary See the new 
definition of “attested” in sec. 3. ante, particularly the words "or has 
received from the executant a personal acknowledgment of his signature” 
Prior to this definition it was held by the High Courts as well’ as by the 
Privy Council that it was necessary, to validate a mortgage under this 
section, that the mortgagor must sign the document in the presence of 
the attesting witnesses. There was no attestation unless the act signing 
by the person who executed the document was done in the presence of 
the witnesses. The thing should be done in the presence of the man who 
in future would be able to testify that it was done. A mere acknowledg- 
ment of his signature by the executant in the presence of the witnesses 
was not suflacient— Pattar v. Abdul Kadir, 31 Mad. 215, affirmed by 
the Privy Council in 35 Mad. 607 ; Sarkar Barnard & Co. v. Alak Manjari 
83 I.C. 170 (P.C.), A.I.R. 1925 P.C. 89 ; Bira Bibi v. Ram Bari, 5 Pat. 58 
(P.C.), A.I.R. 1925 P.C. 203 ; Arjunchandra v. Kailash Chandra, 27 C.W.N. 
263 ; Radhe Shiam v. Chunni, 14 A.L.J. 361, 35 I.C. 192 ; Sama Rao v. 
Vannajee, 46 Mad. 64 (71) ; Abdtd Karim v. Salman, 27 Cal. 190 ; Girindra 
V. Bifoi/ Gopal, 26 Cal. 246 ; Khemchand v. Malloo, 10 N.L.R. 81 ; Pribhu- 
das V. Sahib Khan, 18 S.L.R. 282 ; Paramasiva v. Krishna, 41 Mad. 535 ; 
Rami Shivaji v. Laxmanrao, 33 Bom. 44 ; Badri Prosad v. Abdul Karim, 
35 All. 254 ; Sahedha v. Raja Ram, 11 A.L.J. 757. These decisions are no 
longer of any authority in the face of the new definition of 'attestation’ 
in sec. 3. 

Prior to the decision of the Privy Council in 35 Mad. 607, it was held 
in several cases that it was not necessary for the mortgagor to affix his 
signature to the mortgage-deed in the actual presence of the attesting wit- 
nesses, but it was sufficient if he acknowledges 4iis signature on the deed 
in their presence — Sheikh Ghazi v. Bhawani Prasad, 1896 A.'W.N. 89; 
Bunkatesh v. Rama Das, 6 A.L.J. 737 ; Ramji v. Bai Parbati, 27 Bom. 91 ; 
Gatiga Devi v. Shiatn Sunder, 26 All. 69. These decisions will now stand 
as good law. 

The new definition of attestation (which has been added by the T. P. 
Amendment Act XXVII of 1926) is retrospective in its operation, iii view 
of the word “must be deemed always to have meant" occurring in the 
definition, which words have been added by the Amending and Repealing 
Act X of 1927. In other words, all documents executed even prior to the 
passing of the Act XXVII of 1926, in which the attesting witnesses did not 
actually see the executant sign the mortgage-deed but received from the 
executant a personal acknowledgment of his signature on the deed, and 
then attested the deed, must .nevertheless be deemed to have been validly 
attested — Balaji v. Ganga77nna,.51 M.L.J. 641, A.I.R. 1927 Mad. 85, 99 I.C. 
143 ; Mohanunedi v. Kashi, A.I.R. 1926 All. 725, 96 I.C. 775 ; Veerappa v.. 
Subra 777 anya, 52 Mad. 123, 55 M.L.J. 594 (F.B.), 116 I.C. 367, A.I.R. 1929 
Mad. 1 ; Radha Mohan v. Bripendi-a, 47 C.L.J. 118, A.I.R. 1928 Cal. 154, 
31 C.W.N. clx ; Motilal v. Kasambhai, 29 Bom. L.R. 1334, A.I.R. 1928 
Bom. 16, 105 I.C. 864; Gangaram v. t/ma/f, 105 I.C. 891, A.I.R. 1928 Nag. 
70. See page 18, ante. The contrary view taken in the Allahabad Full 
Bench case of Cirijananda v. Banumandas, 49 All. 25, 24 A.L.J. 921, A.I.R. 
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1927 All. 1, 99 I.G. 161, must be deemed as overruled by. the Amendina 
and Repealing Act of 1927. 

Where the mortgagee states in the presence of the mortgagor that the 
mortgage-deed has been executed by the latter and asks the attesting 
witness to attest it which he does without any dissent having been expressed 
by the executant, the mortgage-deed is duly attested on acknowledgment 
received from the mortgagor — A7nir Husain, v. Abdul Samad, A.I R 1937 
All. 646, I.L.R. (1937) All. 723, 171 LC, 743- 

Where the attesting witness to a mortgage-deed signed the document 
before its execution by the mortgagor, held that the bond was not attested 
as required by this section — Pran Nath v. ladu Nath, 32 Cal. 729. 

Attestation by Registration officer : — A large number of cases hold to 
the view that the Registration endorsement made by the Sub-Registrar at 
the time of registration of the mortgage-deed amounts to an attestation, so 
that if there is only one witness to the deed, instead of two, the defect i^ 
made up by the Sub-Registrar’s signature — Veerrappa v. Subramanya, 52 
Mad. 123 (F.B.) ; Radha Mohan v. Nripendra, 47 C.L.J. 118 ; Ram Chandra 
V. Bhairon, 53 All. 1 ; Saroda v. Triguna, 1 Pat. 300. But the Oudh Chief 
Court has dissented from this view on the ground that the word ‘attesta- 
tion’ is used to mean a certain act with reference to the execution of the 
document, and with the intention of witnessing the executant’s signatures, 
whereas the signature of the Sub-Registrar is put to the registration 
endorsement after the execution of the document has been complete, and 
he puts his signature not with the intention of witnessing the executant’s 
signature, but with a different object and for a different purpose altogether 
—Chandrani v. Lala Sheo Nath, 8 O.W.N. 194, A.I.R. 1931 Oudh 146 (150), 
132 LC. 337. A similar view has been taken by the Allahabad High Court 
in Lachman v. Surendra, 1932 A.L.J. 653 (F.B.), 139 LC. 1, A.LR. 1932 All. 
-527. 

In a recent case the fudicial Committee has held that where the Sub- 
Registrar and identifying witnesses have affixed their signatures- to the 
registration endorsement under secs. 58 and 59 of the Registration Act 
admitting, execution of a mortgage-deed, but there is no evidence that the 
signatures were made in the presence of the executant, the signatures, 
assuming that it would be legitimate to look at the proceedings relating 
to the registration for the purpose of proving due execution and attesta- 
tion, cannot be said to have proved due attestation as requird by this 
section. In such a case secs. 58, 59 and 60 of the Registration Act are of 
no avail. The endorsements made at the time of registration are relevant 
to the matter of registration only — Surendra Bahadur v, Behari Singh, 43 
C.W.N. 669 (P.C.), LL.R. 1939 Kar. 222, A.LR. 1939 P.C. 117 (121), 1939 
A.L.J, 492. See also Zaharul Hussain v. Mahadeo Ramji, A.LR. 1949 Nag. 
149, LL.R. 1948 Nag. 621 ; Shanmughavelu Mudaliar v. Niranand Narain- 
das, (1967) 2 Mad. L.J. 388. In the absence of evidence that the Sub- 
Registrar put his signature or seal on the mortgage-bond in the presence 
of the lady executant, it cannot be said that the mortgage-bond was pro- 
perly attested — Hem Chandra v. Guiram, 58 C.L.J. 545, 150 I C. 762 ; see 
also Atul V. KrishJta, 67 C.L.J. 31. Where in the regstration endorsement 
there is no statement to the effect that the identifying witnesses signed the 
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document in the presence of the admitting executants, and there is no 
other evidence to prove this fact, the Court is not justified in drawing an 
inference that the document was properly attested— Ramanathan v Delhi 
Badaha, A.I.R. 1931 Mad. 335 (338, 339), 60 M.L.J. 302, 131 1.C. 840. Where 
there was no witness to the mortgagor’s signature at the foot of the mort- 
gage-bond, but at the back there were three identifying witnesses to his 
signature before the Registrar and the mortgagor in his written statement 
admitted that he had executed the document though he made no admission 
as to attestation, it has been held that as the document does not show 
that the signature of the identifying witnesses were affixed in the presence 
of the executant, the document cannot be said to be properly attested— 
Dhanapala v. Goverchand. A.I.R. 1938 Mad. 959 (962), (1938) M.W.N. 938. 

See Note 18A, ante, under the heading “Attestation by Registering 
Officer’’. 

354. Attestation of mortgage executed by pardmiasbin lady : 

Where pardanashin ladies are' unable to appear before male witnesses, a 
document, which by independent testimony is proved to have been execut- 
ed by a pardanashin lady, may reasonably be deemed to have been attested 
by witnesses, if they were present outside the pardah and had before 
attestation satisfied themselves that there was no fraud and that the deed 
had been actually executed by the lady. The fact that a screen had com- 
pletely separated the witnesses from the executant would not invalidate 
the attestation — Sarur Jigar v. Barada Kanta, 37 Cal. 526 ; Harmangal v. 
Gananr, 13 C.W.N, 40 (In both these cases, one of the attesting witnesses 
managed to see the lady sign, from outside the pardah). .Though this is 
not a strict compliance with the letter of the law, still it is the only possible 
mode of attestation under the circumstances, having regard to the custom 
of this country. These two cases may be compared with an English case 
in which Sir H. Jenner Fust expressed the opinion that he would be pre- 
pared to hold that if the attestor and the executant signed in the presence 
of each other, it would be a valid attestation though one of them being 
blind could not see, provided his position was such that he could have seen 
if he had his eye-sight unimpaired — Re Piercy, 1 Robertson 228, cited in 
Sarur Jigar v. Barada Kanta, 37 Cal. 526. A mortgage executed by a parda- 
nashin lady was attested by her husband and another witness. The husband 
actually saw the signature being made and the other witness was outside 
the screen in the same room with the lady and he knew her voice and heard 
her say “yes" when the document was explained to her. Held that the 
document was duly attested — Ruknuni v. Nilmani, 19 C.W.N. 1309 ; Syed 
Yakir v. Madhusudan, 45 I.C. 691 (iPat.). It is not essential that the attest- 
ing witness should have actually seen the lady sign the document — Kasi- 
danbi v. Ganga, 16 N.L.R. 196, 56 I.C. 247. It is not necessary in the case 
of a document executed by a pardanashin lady that the witnesses should be 
actually inside the pardah. Where one of the witnesses to a mortgage- 
deed was inside the pardah where the lady affixed her signature to the 
deed, the other witnesses being outside the pardah, and after the lady’s 
signature he took the document to the other witnesses, and there he signed 
it himself and the other witnesses also signed, he/d that there was valid 
attestation-nSi/ed Yakir v. Madhusudan, 45 I.C. 691 (Pat.). Where the 
witnesses who attested the execution of a mortgage-deed by a pardanashin 
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lady had not seen her face, but had identified her by her voice, held that 
the . execution of the mortgage-deed was sufficiently attested— Padorat/j 
Halwai v. Ram Narain, 37 All. 474 (P.C.) ; Rai Radha Kishen v. Jag Sahu, 
60 LC. 173 (Pat). But where the witnesses did neither see the face of 
the executant pardanashin lady nor hear her voice, the deed was not validly 
attested. Thus, a mortgage-deed, purporting to have been granted by 
a pardanashin lady on behalf of her minor son, was executed as follows : 
the lady was behind the pardah, when the document was taken to her for 
signature ; none of the witnesses saw her sign it ; her son came from behind 
the pardah, and said that it had been signed by her, and then the witnesses 
attested it. Their Lordships of the Judicial Committee observed that the 
requirement as to attestation contained in sec. 59 was not complied with, 
since the attesting witnesses were neither able to answer as to the act of 
execution nor as to the identity of the person performing the act— Ganga 
Pershad v. Ishri Pershad, 45 Cal. 748 (754) (P.C.), 22 C.W.N, 697, 45 LC. 1. 
The same view is taken in Hira Bibi v. Ram Hari, 5 Pat. 58 (P.C.), 89 LC. 
659, -A.I.R. 1925 P.C. 203, where the facts are exactly the same. Even the 
fact that the pardanashin lady subsequently admitted that she had execut- 
ed the mortgage-deed would not validate the deed by operation of sec. 70 
of the -Evidence Act, for that section applies only to a document validlp 
attested, which is not the case here — Hira Bibi v. Ram Hari, (supra). 
Where the attestors did not see the lady sign the instrument, and the lady 
did not acknowledge to them that she had signed it, and the attestors did, 
not sign the instrument in the presence of the lady (as for instance, where 
the witnesses were waiting in the parlour of the lady's house and tho 
document was taken inside the house for her signature, and after its return 
with her signature it was brought to the place where the witnesses werd 
waiting and there they signed), the instrument could not be said to have 
been validly attested — Venkata Jagannadha v; Venkata Kumara, 54 Mad. 
163, 60 M.L.J. 56, A.I.R. 1931 Mad. 140 (141), 135 I.C. 17. 

Where a document executed by a pardanashin lady is attested by the 
witnesses while the lady is sitting behind a thin curtain and it is clear that 
she could have seen the witnesses, if so minded, even if she did not actually 
see them through the curtain, it amounts to sufficient compliance with the 
requirement of attestation as defined in sec 3 — Kiindan Lai v. Musharrafi 
Begam, A.LR. 1936 P.C. 207, 63 LA. 326, 40 C.W.N. 1093, 11 Luck, 346, 
63 C.L.J. 511, 163 LC. 156, reversing Mf. Mushrafi v. Kundan Lai, A.LR. 
1933 Oudh 365, 144 LC. 860 ; follwed in Murari v. Samiuddin, A.I.R. 1937 
All. 273, 168 LC. 988. 

355. Effect of invalid attestation : — If a document is not validly at- 
tested as required by this section the mortgage is ineffectual, but it does 
not follow that, failing to operate as a mortgage, it will- still operate 
as a charge. The Legislature could not have intended that a transac- 
tion bad as a mortgage (because the document was not registered or 
attested) was still good as a charge under sec. 100, for then the owner 
of that charge could afford to disregard sec. 59 altogether, being amply 
protected by sec. 100 — Fran Nath v. Jadu Nath, 32 Cal. 729 ; Samoo 
Patter v. Abdul Sammad, 31 Mad. 337 ; Shania pattar v. Abdul Kader, 
35 Mad. 607 (P.C .) ; Narat/art v. Lakshmandas, 7 Bom. L.R. 934 ; Deben- 
dra V. Behari Lai, 16 C.W.N. 1075, 15 LC. 666 ; Collector of Mirzapur 
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li ^^rain v. Adhindra 

44 Cal, 388 (P.C.) ; Khem Chand v. Malloo, 10 N.L.R. 81, 26 I,C. 


But tiiough the deed may be' ineffectual as a mortgage for want of 
attestation, still it will be admissible as an evidence of a personal cooen- 
ant to repay the debt, whether the deed has been registered or not— 
Muthalakulangara v, ThiruthipaUi, 82 Mad. 410 (F.B.) ; Soda Kamur v. 
Tidepatttf, SO Mad. 284; Venkata JaganmdJfa v. Venkata Ktmara 34 
Mad. 163 A.I.R, 1931 Mad. 140 ; and a single money-decree can be 'pas- 
sed on the personal covenant to pay— Mfl/ifldeo Prosad v. Gairaj Sins 3 
O.L.J. 164, 34 I.G. 397; Mathura Prosad v. Chedi Lai, 13 A.L,J. 553;' 
Sama Rao v. Vannajee, 46 Mad. 64 (67) ; Dhana Mohammad v. Nastulla 
A.LR, 1926 Cal, 637; Tofaluddi v. Mehar Ali, 26 Cal. 78. So, in a suit 
on a simple mortgage for sale of die mortgaged property, if it is found 
that the document fails for want of proper attestation to take effect as 
a mortgage-deed, the Court can allow the plaintiff, even at a late stage 
of the case, to amend the plaint by adding an alternative prayer for a 
simple money-decree — Mahadeo Prosad v. Gajraj, 3 O.L.J. 164. But' this 
rule win not hold good in the case of a usufructuary mortgage in which 
the mortgagor does not bind himself personally to repay Ae money. If 
such mortgage is not validly attested, neither a personal decree will be 
allowed against the mortgagor nor wiU the document create a charge—' 
Ram iNarain v, Adhindra Nath, 44 Cal. 388 (P.C.), In a case where a 
mortgage-bond failed tO'take effect for want of due attestation, tlie Privy 
Council gave effect to it as a validly executed transfer of the earlier 
mortgages by the mortgagees — Lucas v. Bank of Bengal, A.I.R. 1926 P.C. 
129 (ISO), 31 C.W.N. 178, 98 I.C. 925. If any person enters into posses- 
sion on the basis of a deed of usufructuary mortgage not properly attest- 
ed he cannot resist die claim for recovery of possession by the owner 
especially when he does not deny the execution of the mortgage— Aaob 
AH V, Farid Ali, A.I.R. 1961 Assam 48, Attestation is not required in the 
case of a mortgage deed executed by the court in pursuance of a decree 
for specific perfonnance — Sait Genamal v. Pachigrdla, A.I.R. 1960 
Andh. Pra. 465. 

355A. Usufructuary mortgage : — ^VWiere . a person borrowed an 
amount less than Rs, 100 and executed a document stating "I have mort- 
gaged to you .with possession from the ensuing year it was held 

that the actual mortgage was intended to take place die following year 
and before the date on which the mortgage was to operate, the docii- 
ment would presumably amount to an agreement to mortgage, and deli- 
very of the property was 'not necessary at the time document was drawn 
up — Mapi V. Gottennkkala, A.I.11. 1938 Mad. 85, 46 M.L.W. 742. An 
oral usufructuary mortgage or charge in extension of a previous such 
mortgage is invalid ^thout registration— v, Fatima Bi, A.I.R. 
1952 Hyd. 5. ... 

The mortgagor of an oral unregistered usufructuary mortgage cannot 
institute a suit for redemption but can treat the mortgagee as a trespasser 
and can evict him -witiiout repaying the loan— Ningappa v. Danappa, 
A.I.R. 1947 Bom. 206, 48 Bom. L.R. 800. . In such .a case limitation Under 
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Art. 187, Limitation Act does not start from the date on which the mort- 
gagee took possession of the property — ibid. 

356. Equitable mortgage The last para of tlie old section which 
provided for an equitable mortgage was not happily worded : it was in 
the nature of a negative provision. It gave rise to the contention (in a 
ease before the Privy Council) that tliis para did not validate or expressly 
recognize an equitable mortgage but threw on those who relied on it to 
establish tlie validity of such mortgage, and that if tlie mortgagee did 
not discharge that burden, tlie mortgage was invalid. But their Lord- 
ships overruled this contention, saying that although this Act did not 
itself validate .such mortgages, the validity of such mortgages must be 
deemed as recognized by this Act, and that no onus lay on the mortgagee 
to prove tlie validity of the mortgage — Papiah Naidu v. Naganatha Setli- 
upathi, 61 M.L.J. 408 (P.C.), 35 C.W.N. lOBl (1065), A.I.R. 1931 P.C. 
239, 134 I.C. 328. 

No such contention is now possible under clause (f) of sec. 58, to 
whicli this para has been transferred. 

An equitable mortgage may be made ivithout any writing, because 
it is the deposit of title-deeds which creates tlie mortgage; the mort- 
gage is effected as soon as the deposit takes place, and any letter or 
memorandum which accompanies or follows the deposit is merely a 
recital that the mortgage has been effected and is not itself a contract 
of mortgage — Kedarnath v. Shamlal, 11 B.L.R. 405 ; Jivandas v. Ffamji, 
7 B.H.C.R. 62 ; Behram v. Sorabji, 38 Bom. 372. 23 I. C. 140 (141) ; Oo 
Noting v. Moung, 13 Gal. 322 (3^. 

As regards registration, the newly-added .words "other than a mort- 
gage by deposit of title-deeds" show that such a mortgage, whatever be 
the amount of the loan, does not require registration. 

An equitable mortgage is created and is complete by the act of 
deposit of title-deeds ; nothing else is necessary. It is essentially an oral 
transacton ; consequently no writing is required, and registration is out 
of the question. But if there is a xoriting, the matter is different — Punjab 
&. Sind Bank v. Rustomji, A.I.R. 1935 Lab. 821 (823), 160 I.C. 773. In 
such a case a distinction should be made between cases in wliich the 
ivriting itself constitutes die bargain between the parties, and cases in 
which the writings is a mere memorandum of the fact of mortgage. In 
the former case, registration is essential ; in tlie latter, registration is 
unnecessary. Therefore, in detemiining whether the writing requires 
registration or not,- it is necessary to consider, whether the writing is- the 
ethbodiment of the equitable mortgage or whether the mortgage « com- 
plete independently of it. Thus, a letter or memorandum which is writ- 
ten after the deposit has been made and which records the deposit and 
the purpose for which it has been made, does not require registration, 
because such a. document does not constitute the bargain between flic 
parties ; the ' mortgage has been effected by deposit before the wrfting 
of the letter ; and the letter is merely the record of a transaction which 
has already been completed — Bhuban Mohan v. Co-operatioe Hindustan 
Bank, 29 C.W.N. 784, A.I.R. 1925 Cal. 973 (975), SS I.C. 866 ; ^h^ra- 
nath V. Harasukhdas, 51 C.W.N, 703, A.I.R. 1927 Cal. 588; Sundara- 
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chariar v. l^arayam, 54 Mad. 257 (P.C,), 35 C.W.N. 494 atd 

M ’ Surendra v. Mohendra, 59 Cal. 781 86 
C,W.N, 420, A.I.R. 1932 Cal. 589 ; Kedarnath v. Shatnlal 11 B L R *4fK 
gl2), 20 W.H. 150 ; Esther v. ibtortu,- 37 l.C. ,117, 25 Ci J im - S 
V ]l/o«ng, 13 Cal. 322 (325); Ma Sein v. Chetty Finn, 3 Rang 
443 ; Gokul Das v. Eastern Mortgage Agency Co., 33 Gal 410 /42of- 
Haripado v. Anath Nath, 22 C.W.N. 758 (760), 44 LG. 211 ; Vadamahi 
V. Subramania, 1923 M.W.N. 57, A.I.R. 1923 Mad. 262 ; Rammohan v 
Bharat National Bank, 3 Lah. L.J. 873 ; Umrao Singh v. Punjab National 
Bank, 3 Lah. L.J. 44, 59 l.C. 578 ; Shailendra v. Hade Kaza, 59 Cal 586 • 
Rain Brothers v. Punjab National Bank, A.LR. 1930 Lah. 920. 11 Lah!' 
564, 129 l.C. 21 ; Chettyar Firm v. Administrator General, A.LR. 1933 
Rang. 307, 11 Rang. 481; Nageswara v. Srinivasa, A.LR. 1926 Mad. 
743, 94 I.C, 427; Jagannadham v. Offlcial Assignee, A.I.R. 1931 Mad 
124, 60 M.L.J. 309. 129 l.C. 814; Rama KHshna v. Kesavalu, AIr’ 
1927 Mad. 1145, 53 M.L.J. 179, 192 l.C. 34 ; Villa v. Petty, A.LR. 1934 
Rang. 51, 148 l.C. 721 ; Ramanathan v, Dowlat Singhji, A.LR. 1938 
Mad. 865 (871, 872), (1938) 2 M.L.J. 534 ; Ram Sarup v. Slno Dayal 
A.LR. 1940 Lah. 285, 42 P.L.R, 307, 190 l.C. 463. In Sundarachariar v, 
Narayana, supra, a person in Madras gave a promissory note which con- 
tained a list of the title-deeds with the introductory words ; “As agreed 
upon in person, I have delivered to you the undermentioned documents 
as security,” it was held by the Privy Council that the memorandum was 
not other than a written record of the i^articulars of the deeds, the -sub- 
ject-matter of an agreement, “Even if it was a condition of the advance”, 
observed their Lordships, “that the memorandum was to be given, the 
fact that the memorandum was prepared, signed and handed over to the 
mortgagee before the advance of the balance of the money to be secur- 
ed by the deposit, could not alter tlie nature and meaning of the docu- 
ment. It was and remained a list of tire documents deposited and no- 
thing more. It did not embody the terms of the agreement between the 
parties” — at p. 38. "Where there is no written agreement there seems 
no reason why the • intent to create ar security should not be evid- 

enced by written as well as oral evidence” — at p. 58, Again, “No such 
memorandum can”, observed their Lordships in the same case, "be with- 
in the section unless on its face it embodies the terms and is signed 
and delivered at such time and place and in such circumstances as to 
lead legitimately to the conclusion tiiat so far as tire deposit is concern- 
ed it constitutes the agreement between tire parties” — iat p. 39. So also 
Punjab & Sindh Bank v. Jaswant Singh, A.I.R. 1937 Lah. 135, 164 l.C, 
63; Central Bank v.Jatoahir Singh, A.I.R. 1936 Lah. 65, 162 l.C. 406. It 
is the deposit of title-deeds that creates an equitable mortgage; that 
is, the essence of an equitable mortgage is the deposit of title-deeds, and 
a letter which accompanies or precedes or is contemporaneous with the 
deposit does not per se have the effect of creating the mortgage merely 
because it contains the terms of the contract — Muthiya Chetty v. Koth' 
andaramswami, 31 M.L.J, 347, 35 I.C. 864 (865, 866). But where _after 
reciting the details of the properties the mortgagors letter ran : ‘Now 

I am creating an equitable mortgage and am depositing the title-. 

deed”, and the letter together with the title-deeds was handed over to 
the mortgagee V held, not only were the writing of the letter and the 
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deposit of the title-deeds contemporaneous transactions, but the letter 
was the sole repository of the terms of the bargain, and since it was not 
registered, it was inadmissible to prove the mortgage transaction and 
its terms could not be proved aliunde under sec. 91 of the Evidence 
Act— Rom Sarup v. Shiv Datjal, A.I.R. 1940 Lah. 285 (287-288), 42 P.L.R. 
307, 190 I.C. 463. When a document is drawn up constituting the bar- 
gain between the parties, — ii document which purports or operates to 
create the mortgage, which is tacitly considered' by the parties them- 
selves as the only repository and appropriate evidence of the agreement, 
a document wthout production of which in evidence the plaintiff cannot 
establish his claim — then the document is not admissible in evidence to 
prove the mortgage unless it is registered— .Swhrflmonifln v. Lutchman, 
50 Cal. 338. (346) (P.C.) ; Bengal Banking Corporation v. Mackertich, 10 
Cal. 315 (322); dtunilal v. Vithal Das, 24 Bom. L.R. 502, A.I,R. 1922 
Bom. 440 ; National Bank of India v. R. C. Nazir & Co., 34 Bom. L.R. 
748, 139 I.C. 745, A.LR. 1932 Bom. 401 (404) ; Krishnaiya v. Pannu- 
swami, 47 Mad. 398 (400), 46 M.L.J. 295, A.I.R. 1924 Mad. 547 ; Dwarka 
V. Sarat Kumari, 7 B.L.R. O.C. 55 ; Bhairab Chandra v. Anath Nath, 
24 C.W.N. 599, 31 C.L.J. 375 ; Behram v. Sorahji, 38 Bom. 372, 23 I.C. 
140 (141) ; Swami Chetty v. Ethirajtdu, 40 Mad. 547, (1916) 2 M.W.N. 
84,' 34 I.C. 853 ; Alwar Chetty v. Jagannath, 54 M.L.J. 109 ; Jagannad- 
ham V. Official Assignee, 60 M.L.J. 309, A.I.R. 1931 Mad. 124 (127, 128), 
129 I.C, 814 ; Kedarnath v. Hurt Sankar, A.I.R. 1938 Cal. 308, I.L.R. 
(1937) 2 Cal. .586, 175 I.C. 578 ; Krishnaswami v. Jonnagadla, A.I.R. 1936 
Mad, 256, 163 I.C. 195. 

The criterion which should enable a Court to come to a proper 
conclusion as to whether or not any particular document is of such and 
such a character that it requires to be registered is this : If the docu- 
ment is merely a written record of the particulars of the deeds deposit- 
ed, the document does not require registration. But if, on the other 
hand, the document is one which in itself purported or operated to create 
dr declare some right, title or interest in the property included in the 
deeds, or in other words, if the document is of such a nature that it was 
treated by the parties as the contract for the mortgage and to be the 
only repository and appropriate evidence of the agreement, tlie docu- 
ment would come within sec. 17 of the Registration Act and would 
require regish'ation — Kedar Nath v. Hari Sankar, supra, at pp. 311, 312. 
See also Ebrahim v. Official Trustee, A.I.R. 1937 Cal. 741 ; Ram Ratan 
V. Sew Kumari, A.I.R. 1938 Cal. 823. 

An endorsee of a jiegotiable instrument, the payment of which is 
secured by a mortgage hy deposit of title-deeds, can claim to enforce 
the mortgage, even though there is no registered instrument conveying 
the mortgagee-rights to him — Yilla v. Petley, A.I.R. 1934 Rang. 51, 148 
I.C. 721 ; Hirendra v. Noyes, A.I.R. 1937 Rang. 154, 171 I.C. 356. 
[Conha—Elumalai v. Bala Krishna, 44 Mad. 965; Mrs. Niemeyer v. 
Mamoofi, A.I.R. 1938 Rang. 461.] In such a case the execution of fresh 
promissory notes is not a discharge of the loan of equitable mortgage, 
but merely a matter of providing evidence of the loan and keeping alive 
the right to a personal remedy against the mortgagor — Hirendra v. Noyes, 
supra, at p. 156. 
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If in a suit on a mortgage by deposit of title-deeds the mortgage is 
held to be invalid, but the mortgagee is found entitled to a money^cree 
by virtue of a promissoiy note executed for die loan, only a simnle 
money-decree can and should be passed against the mortgagor and tiie 
suit must be dismissed ^s against a third party impleaded as a subsequent 
mortgagee — Krislxnaswami v. Kamalamma, 46 C.W.N. 29 (P.C.), A,IR ' 
1941 P.C. 90, Tlie validity or otherwise of the mortgage of such third 
party cannot be investigated, nor a money-decree passed in his favour 
on the finding that liis mortgage is invalid as qgainst the prior mort- 
gagee, nor a sale ordered of the mortgaged property with directions’ as 
to the distribution of the sale-proceeds as between only these creditors 
— Ibid. 


Title-deeds may be deposited imder an oral agi-eement to cover pre- 
sent and future advances ; as each advance is made it becomes a charge 
upon the property comprised in the title-deeds from the force of die 
previous oral agreement. Wlien in such a case there is a written memoran- 
dum relating to the first advance creating a collateral security, oral evid- 
ence of the agreement, whereby the same deposit of title-deeds was to 
cover future advances, is not excluded by sec. 91 of the Evidence Act— • 
Mohini Mohan v. Deb Narayan, 40 C.W.N. 1277, 


A mere Agreement to make an equitable mortgage does not require 
registration and is admissible in evidence though unregistered — Bengal 
Banking Corporation v. Mackertich, 10 Cal. 815 (322), 


Punjab : — ^Tlie Transfer of Property Act is not in force in the Pun- 
jab. Tlie result is that sec. 59 does not prohibit the creation of a mort- 
gage by deposit of title-deeds in that Province ; hence such mortgages 
are valid there — Gvrudas Mai v. Punjab-Sind Bank^ A.I.R. 1933 Lah. 972, 
and tlie mortgage need not be executed, attested and registered accord- 
ing to the formalities of this section — Brij Raj v. Alliance Bank, A.I.R. 
1936 Lah. 946, 17 Lah. 686. But a mortgage by deposit of title-deeds 
cannot be effected within the limits of a cantonment to which sec. 59 
has been extended — Punjab & Sindh Bank v. Ishar Sing, A.I.R. 1933 
Lah, 1001 ; Gurudas Mol v. Punjab-Sind Bank, supra. As a matter of 
fact this section along with other sections enjoining registration of docu- 
ments has been extended to all cantonments by sec, 287 of the Canton- 
ment Act (II of 1924). See Note 8, ante. 


59A. 


References to mort- 
gagors and mortgagees 
to include persons deri- 
ving title from them. 


Unless otherwise expressly provided, references in 
this Chapter to mortgagors and mortgagees 
shall be deemed to include references to 
persons deriving title from them respec- 
tively. 


This section has been added by sec. 21 of the Transfer of Property 
Amendment Act (XX of 1929), The Special Committee observes; — 

"Whether the words ‘mortgagor’ , and ‘mortgagee’, as used m the 
different sections in this Chapter, include all persons deriving 
them has given rise to some difficulties. [See 39 I. A, 7, 34 All. 63 (F. d - 
and 21 All. 223], In order to make this clear, we propose the addition 

of section 59A.’’ 
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357a A. distinction is dmwn by this section between the two cnlegories 
of mortgagors and mortgagees and the intention is that tlie persons who 
derive title from them are to derive title as a mortgagor or mortgagee. 
That is, under the term “mortgagor" would be included persons succeeding 
by inheritance or by will or by sale or by auction-sale to the right of tjic 
equity pf redemption held by a mortgagor and these words would not 
include persons who subsequently take a mortgage from the mortgagors— 
Piareij Lai v. Dina Nath, I.L.R. 1939 All. 185, A.I.R. 1939 All. 190^^ 1939 
A.L.J. 228. 

The term “mortgagee” in sections 60 and 62 is intended to mean not 
only the mortgagee but persons deriving title from him. These sections 
do not limit the right of the mortgagor to proceed only against the mort- 
gagee iti a redemption-suit. In order to avoid multiplicitj' of proceedings 
the Court is not debarred from giving a decree in a redemption-suit against 
the persons who, have derived title from the mortgagee (e.g., a sub-mort- 
gagee) — Venkataramana v. Rangaswa7ni, 1927 M.W.N. 418, A.I.R. 1927 
Mad- 703 (704). The expression “mortgagor” also includes his heirs and 
survivors — Harihar v. Lachman, A.I.R. 1939 Oudh 246, 149 I.C. 543. The 
representatives of the mortgagor and mortgagee are also included whether 
they are mere heirs, or subsequent transferees — Chettyar Firm v. Seiit 
Htaiing, A.I.R. 1935 Rang. 420, 159 I.C. 1038. In view of the provisions 
of this section the word mortgagor in sec. 6 (1) (c) must include the sub- 
sequent purchaser of the mortgaged property — Haridas v. Jagannath, I.L.R. 
1938 Nag. 63, A.I.R. 1939 Nag. 256 (258), 1939 N.L.J. 338 ; [/nnkf Saran v. 
Md. Ismail, A.I.R. 1932 Pat. 273, 13 P.L.T. 373, 139 I.C. 525 ; Mf. Mathura 
Devi V. Mohan Lai, A.I.R. 1938 Oudh 210, 1938 O.W.N. 806, 177 I.C. 100 
followed and Tretanath v. Ajodhya Prasad, A.I.R. 1930 Nag. 139, 124 I.C. 
690 held to have been overruled by sec. 59-A] ; Madangopal v. Srinarayan, 
A.I.R. 1946 Nag. 226, I.L.R. 1946 Nag. 297 ; Kishan Lai v. Gcuri Shankar, 
A.I.R. 1949 A|. 52. If the holder of a simple monej'-decree purchases the 
equity of redemption in execution of his decree against the mortgagor, he 
cannot question the validity of the mortgage — Hindiisthan Ideal Insurance 
Co. Ltd. V. Perla Sathaya Chetty, A.I.R. 1961 Andh. Pra. 183. 

Rights and Liabilities of Mortgagor. 

60. At any time after the principal money has become due, 

Right oF mortgagor the mortgagor has a right, on payment or 
to redeem. tender, at a- proper time and place, of the 

mortgage-money, to require tlje mortgagee {a) to deliver to the 
mortgagor the mortgage-deed and all documents relating to the 
mortgaged property which are in the possession or power of the 
mortgagee, (b) where the mortgagee is in possession of the 
mortgaged property, to deliver possession thereof to the mort- 
gagor, and (c) at the cost orthe mortgagor either to retransfer 
the mortgaged property to him or to such third person as he 
may direct, or to execute and (where the mortgage has been 
effected by a registered instrument) to have registered an 
acknowledgment in writing that any right in derogation of 
his interest transferred to the mortgagee has been cxtincuislied . 
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section has not 

been extinguished by act of the parties or by decree of a Court 


The right conferred by this section is called a right to re 
deem and a suit to enforce it is called a suit for redemption. ’ 

« Nothing in this section shall be deemed to render invalid 
any proyision to the effect that, if the time fixed for payment 
of the principal money has been allowed to pass or no such 
gne has been fixed, the mortgagee shall be entitled to reasona- 
ble notice before payment or tender of such money. 


Nothing in this section shall entitle a person interested in 
Redemption of.portion ^ Share Only of the mortgaged property to 
of mortgaged property, redeem his own share only, on payment of 
a proportionate part of the amount remaining due on the 
•mortgage, except only where a mortgagee, or, if there are more 
mortgagees than one, all such mortgagees, has or have 
acquired, in whole or in part, the share of a mortgagor. 


Amendment : — By section 22 of the T. P. Amendment Act (XX of 
1929), the word "payable” has been replaced by the word “due" (see Note 
359), and the italicised words have been added in para 1 (see Note 370) ; 
the word “decree” has been substituted for “order” in para 2 (see Note 
373) ; and the word “only” has been added in the last para (see Note 376), 


The intention of the Legislature in making the above amendments in 
1929 was not to alter but to declare the law — Md. Yunus v. Champamani. 
A.I.R, 1939 Pat' 49, 19 P-L.T. 875, 18 Pat 141. 


As to mortgages executed between 1858 and the coming into force of 
this Act in 1882 the equity of redemption which had been originally 
imported from the English Courts must be recognized ^ — Ramalinga v. 
Arunachala, A.I.R. 1936 Mad, 386. 


Scope:' — This section gives the right to redeem to the mortgagors 
generally, and sec. 62 deals specifically with usufructuary mortgages 
Parasranv v. . Bindeshari, A.I.R. 1953 All. 33.- See also Rom Prasad y. 
Bishambkar, infra. This, section does not override other statutory provi- 
sions limiting or barring the exercise of the right of redemption in certain 
circumstances, as for instance O. 23, r. 1 C. P- Code. Therefore when a 
suit for redemption has once been withdrawn or abandoned without per- 
mission and consequently dismissed, q fresh suit for redemption is not 
maintainable — Raju v. Raghavayya, A.I.R. 1945 Mad. 225, 1.L.R. 1945 Ma . 
803. • In a suit by the mortgagee against the mortgagor’s lessees to recover 
possession, neither lessees nor the mortgagors can claim to redeem t e 
mortgage — ibid. 

T h i s section applies to a subsisting mortgage only— Rm?? Prasad v. 
Bishambhar,- A.LR. 1946 All. 400, 1946 A.L.J. 175. 


3S8 Right to redeem The right to redeem is a right conferred 
upon the mortgagor by enactment, of which he can only be deprive y 
Ss a^dTL manner anactad for that purpoa. and atricdy comphad 
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vrith—Raghimath v. Mt. Hansraj. A.I.R./1934 P.C. 205, 56 All. 561 39 
C.W.N. 9, 61 LA. 362, 157 I.C. 37, This relief the Court is not entitled 
to give on such terms as it thinks equitable. This right is only available 
upon the terms stated in this section— Ram Chand v. Prabhu Dayal, 
47 C.W.N. 1 (P.C.), A.I.R. 1942 P.C. 50 overruling cases taking a contrary 
view. It is not the law in India, any more than in England, that one of 
several mortgagors cannot redeem more than his share, unless the owner 
of the other shares consent or make no objection, subject to the pre-safe- 
guarding of the rights which those owners might possess— Yadalli v. 
Tukaram, 48 Cal. 22 (P.C.). A second mortgagee desiring to redeem is 
bound to pay the whole amount due xmder the first mortgage and not merely 
the price realized at the sale held in execution of the first mortgagee’s 
decree— Hore Krishna v. Gojendra, A.I.R. 1939 Cal. 15, relying on Jnanendra 
V. Sorashi, A.LR. 1922. Cal. 23. 49 Cal. 626, 69 I.C. 759 and Umesh v. Mt. 
Zahoor Fatima, 18 Cal. 164 (P.C.). -See this case for calculation of interest' 
on a paddy loan. Where the first mortgagee without impleading the second 
mortgagee brought a suit on his mortgage and purchased the mortgaged 
property in execution of the decree, in a suit brought by the second mort- 
gagee for redemption, the first mortgagee contended that he was not liable 
to account as he was in possession not as a mortgagee but as a purchaser: 
Held that inspite of the sale in execution of the first mortgagee's decree, 
the second mortgagee held the equity of redemption and as such the first 
mortgagee was bound to account — Hare Krishna v. Gojendra, supra. But 
the principle that the right of a second mortgagee to redeem the first 
mortgage is not extinguished by proceedings in suit on the first mortgage 
to which the second mortgagee is not a party is inapplicable to a case 
where the second mortgage did not exist either at the time of the suit or at 
the date of the decree or even at the time of the sale in execution of the 
decree — Venkatarama v. Rangiyan, A,I,R. 1924 Mad- 449, 77 I.C. 504. 
Thus, where the charge created by a widow’s maintenance decree came 
into existence- only on the date of the decree and not earlier, the mere 
fact that the widow was not impleaded in' the sale proceedings in execu- 
tion of the mortgage-decree did not give her or the purchaser in execution 
• of her decree any right to redeem the mortgage — Ibid, at p. 505. 

Where a mortgagor, having a power under the mortgage-deed to sell 
the mortgaged property enters into a contract for sale of the property, the 
mortgagor has still the right to redeem the mortgage-^Alcinsoor v. Usmnn, 
A.I.R. 1944 Bom. 156, 46 Bom. L.R. 159. A puisne mortgagee or even a 
purchaser of a portion of the mortgaged property can redeem the mortgage 
by paying the whole sum. After suit and after decree this position is not 
altered — Suryanarayana v. Daulatrao, A.LR. 1949 Nag.- 296 LL.R. 1949 
Nag. 60. In the absence of a final decree passed under O. 34, r. 8 C. P. 
Code the right to' redeem remains intact under the present section-*- 
Loknath v. Daulta Kiter, A.LR. 1953 All. 503, 1953 A.L.J. 258. See in this 
connection Sheo Narain v. Mt. Deolochan, A.LR. 1948 Pat. 208, 26 Pat. 97. 

The' remedy under this section depends 'Upon existence of the relation- 
ship of mortgagor and mortgagee — Batuk Prosad v. Rudra Das, A.LR. 1950 
Pat. 206. 

Where the mortgage was by conditional sale and no proceedings were 
taken to foreclose it, the mortgage could be redeemed Pal Smg v. o a 
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Singh A.I.R. 1934 Lah. 242, 149 LC 964. A mortgagee by condition.! 
sale who is m possession of the property cannot, by obtaining a decree fn 
an illegal foreclosure proceeding or by asserting himself to be the proprietor 
and obtaining mutation, alter the character of his original title, nor can 
he rely on a possession adverse to the mortgagor to deprive him of his 
right to redeem the property — Mt. Dhapan v. Sri Ram, A.LR- 1937 
837, 172 I.C. -449. A right to the equity of redemption may, however, be 
acquired by adverse possession against the mortgagor— Parshottom v 
Sagaji, 28 Bom. 87. 


If during the continuance of the mortgage and prior to its redemption 
the mortgagee allowed a stranger to receive -ah additional advance from 
him on the same security and attorned to him, while still entitled to retain 
possession, it would be ineffective to deprive ‘the true mortgagor of his 
right to redeem— Gwrunuffe v. Suryakant, I.L.R. 1940 Bom. 453, A.I.R 1940 
Bom. 225, 42 Bom. L.R. 399. 


Where the mortgagee undertook to redeem a prior mortgage and pay 
the rent of the mortgaged holding, but omitting to do so, purchased it in 
execution of the rent-decree in the name of another person: held the sale 
was no bar to the mortgagor’s right of redemption — Ram Kishore v. 
Jagannath, A.I.R. 1934 Pat. 307, 151 LC. 255. 

There is a material difference between a case where cash is paid in 
satisfaction of the mortgage-debt and where property is transferred in 
satisfaction thereof. In the former case, the moment the money is appro- 
priated redemption takes place in fact, but in the latter case the redemp- 
tion depends upon whether the title in the property sold, in law passed 
to the mortgagee or not, and the mortgage-debt in this case is extinguished 
to the extent to which the transfer is valid — Kishen Gopal v. Abdul Latif, 
15 Luck. 175, A.I.R. 1940 Oudh 97 (100), 1939 O.W.N. 1045. 

A benamdar of the mortgagor is a trustee for him. A suit for redemp- 
tion by the transferee of the benamdar’s heirs is maintainable even though 
the real owner’s heir gave evidence that he was not willing to maintain the 
suit. The remedy of the real owner, however, on establishing his right, 
stood unaffected — Md. Sheriff v. Sayyeed Kasim, A.I.R- 1933 Mad. 635, 145 
LC. 230. 

358A. Suit for redemption : — Where in a suit on a simple mortgage 
a decree for possession was wrongly given, but the decree became final 
and was executed, it was held that the decree for possession did not 
amount to a decree for foreclosure or preclude redemption, the possession 
of the decree-holder having been as mortgagee and having involved 
liability to account to the mortgagor— Papanmia v. Pratapa, 19 Mad. 249 
(P.C.), 23 LA. 32. A decree obtained by the mortgagee, before the Act 
came into force, to receive the mortgage-debt by sale of the mortgage 
property which remains unexecuted; does not bar a suit for reden^tion i 
instituted within the period of limitation, on the ground of 
Badruddin v. Sitaram, A.I.R. 1930 Bom. 401, 32 Bom. L.R. 933, 126 

882. 

Where the suit was in effect one for redemption- of an oral mortgage 
it was necessary for the plaintiff to prove that he was the mortgagor entitled 
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to redeem— v. Sheodhari, A.LR. 1947 Pat. 110, 12 B.R. 599. Where 
the mortgagee acquired by auction purchase one fourth share of the mort- 
gaged property belonging to one of the joint mortgagors with the result 
that the integrity of the mortgage was broken up, a suit for redemption 
of the entire property was not the proper remedy, and the plaintiff was 
allowed to sue for partition and redemption of his share only— Narayan- 
swami v. Perumal, A.LR. 1953 Mad. 720, (1953) 2 M.L.J. 150. See also 
Ayoob V. Anantha, A.LR. 1953 Tr.-Coch. 335. In a suit for redemption 
of a usufructuary mortgage the Civil Court is entitled to consider question 
whether the mortgagee has set up a fictitious person as tenant to prevent 
the mortgagor from obtaining possession. Sec. 12 of the U. P. Agricul- 
turists’ Act, 1934 has not changed the substantive law in secs. 60, 76 
and 83, T. P. Act — Ram Piary v. Ram Adhin, A.LR. 1953 All. 472, 1953 
A.L.I. 154. Where the renewal clause in a mortgage deed could not come 
into force without something more being done by the parties, the suit for 
redemption was not premature — Kurien v. Lakshmi, A.LR. 1951 Tr.-Coch. 
71 (F.B.). In a suit for redemption the plaintiff must show that the mort- 
gage is a subsisting one — Bhailal v. Keshavji, A.LR. 1952 Kutch 1. As 
to Otti or Kuzhikanom mortgages see Savarmuthu v. Marthandan, A.LR. 
1951 Tr.-Coch. 170 ; and Bhageerathi v. Kachan, A.LR. 1952 Tr.-Coch 
286. A suit may be a suit for redemption if only one of the three rights 
enumerated in sec. 60 is claimed in the suit — K. Manickchand v. Saleh 
Mohamed Sait, A.LR. 1969 S.C. 751. 

Where the alleged mortgage is not proved the plaintiff cannot take 
advantage of a different mortgage not set up by him — Kanhiya v. Jamha, 
A.I.R: 1950 Raj. 47. 

In a redemption suit instituted by the transferee from the mortgagor 
the plaintiff can obtain-redemption with respect to the right of his transferor 
and no more — Abdul Wahab v. Raghunandan, A.LR. 1945 All. 388, LL.R. 
1945 All. 637. 

Successive suits : — Until a final decree is passed in a mortgage suit 
the right of redemption is not extinguished, and a mortgagor can bring 
successive suits for redemption of the same mortgage — Suraj Bali v. Rang 
Bahadur, A.LR. 1950 All. 88, 1950 A.L.J. 86. See also Ramjatan v. 'Net 
Lai, A.LR. 1950 Pat. 281 ; Kunhotti v. Koya, A.I.R. 1949 Mad. 443, LL.R. 
1949 Mad. 276 ; Somnath Pradhan v. Sanno Govinda Misra, A.I,R. 1959 
Orissa 122. The cause of action in a redemption suit being a recurring 
one, provisions like O. 9, r. 9, O. 23, r.. L etc. are no bar to the filing of a 
second suit for redemption — Subba Rao v. Raju, A.LR. 1950 F.C. 1, 1949 
F.L.r. 398, (1950) 1 M.L.J. 752 ; Rajaram v. Ramchandra, A.LR. 1948 Bom. 
226 (F.B.), 50 Bom.L.R. 45 ; Narayan Shenoi v. Yasodabai, A.LR. 1955 
Trav.-Co. 9 (F.B.) ; Edumban Chettiar v. Ramlakshmi Pichamma, A.LR^ 
1965 Ker. 153. A subsequent suit for 'redemption would be barred by 
limitation -on the -application of the principle of res judicata, if in a prior 
suit for redemption the suit was dismissed on the ground of limitation 
Neelakanta Pillai v. Mathavan Pillai, A.I.R'. 1963 Mad- 226, 

Costs:— The ordinary rule that costs follow the event applies with 
greater force in mortgage suits including redemption snitSr-Varaha Devas- 
wom V. Utnmer Sait, A.LR. 1.951 Tr.-Coch. 17. See also Kaliya Pillai v. 
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Kamalammal, A.I.R. 1953 Tr.-Coch. 423 ; and Bhanwarlal v. Bhaewatid^^i 
A.I.R, 1954 A). 9 (1). ^nagwattdevi, 

Limitation: — In a suit for redemption the mortgagor must prove that 
his claim for redemption is within time — Mangilal v. Ram Dayal, A.I.R 
1951 Aj. 21. Where the suit for redemption is instituted more than 60 years 
after date of expiration of the term, it was barred limitation— Narain 
V. Chitru, A.I.R. 1949 E.P. 389 ; Mohammad Khan v. Md. Salim, A.LR. 
1951 All. 392, 1951 A.L.];. 174. See in this connection Gangadhar v. Dattat- 
raya, A.LR. 1953 Bom. 424 ; Dhanammal v. Raju, A.I.R. 1954 Mad. 193. In 
a suit by a co-mortgagor for redemption of his share of mortgage and for 
possession from another co-morgagor who is in possession on redemption 
of the possessory mortgage, limitation starts not from the time when the 
re-deeming co-mortgagor redeemed it but from the time when the original 
mortgage become redeemable — Kaliyamma Pillai v. Narayana Pillai, I.L.R 
(1966) 2 Ker. 388. 

Decree : — ^There is nothing wrong in law if the mortgage-decree is scaled 
down, in accordance with local law, in favour of one of the judgment 
debtors while in respect of others the decree is kept intact — Ramaswami 
V. Kailasa, A.LR. 1951 S.C. 189, 1951 S.C.J. 278, 1951 M.W.N- 343. 

359. “Due” — When mortgagor may redeem : — There is nothing in 
law'to prevent the parties from making a provision that the mortgagor may 
discharge the debt within the specified period and take back the property— 
Ashrafi v. Zamir, A.LR. 1940 All. 29. Under a possessory mortgage 
executed in November, 1947 it was agreed that the debt would be paid 
within a period of ten years. Suit for redemption was filed in 1951. 
Held that the word ‘within’ indicate that the suit is not pre-mature— 
Yendrii v. Satyavatamma, A.LR. 1957 Andhra 30. One deed cannot be 
interpreted in the light of the language used in another deed. In such 
case the Court must look to the nature of the particular mortgage and 
the surrounding circumstances to ascertain what the intention of the 
parties was — Ashrafi v. Zamir, A.LR. 1940 AIL 29. 

A mortgage-debt means that portion of the amount secured by the 
mortgage which is still due — Ganga v. Tejpal, A.I.R. 1944 All. 232, I.L.R. 
1944 All. 349. The word “due” in this section means due by the mort- 
gagor on expiry of the time during which the mortgagee was authorized 
to retain possession of the properly — Dosabhai v. Vasan, A.LR. 1953 
Kutch 4. 

Having regard to sec. 60 of the Transfer of Property Act,- the Legis- 
lature appears to have adopted the principle that in the absence of a 
stipulation to the contrary, the presumption is that the right to redeem 
and the right to foreclose arise at the same time, and that when a date 
is fixed for the payment of the principal-debt and the mortgagee cannot 
foreclose earlier, the mortgagor also cannot redeem before the appointed 
time” — Tirugnana y. Nallatombi, 16 Mad. 486 (489). Thus, if the mort- 
gage-deed fixes a term of years (e.g., where the deed stipulates that the 
mortgagor will pay the debt within 10 years- or 15 years and redeem the 
property), the mortgagor is not entitled" to redeem before the expiry of 
the term. The mere use of the word “within” ("within 10 years”) 
is not a sufficient indication of an intention that the mortgagor 
may redeerri in a less period than 10 years — Vadju v. Vadju, 5 Bom. 22 , 
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Shiam Lai v. Jagadamba, 25 A.L.I. 1051, A.I.R, 1928- All 131 (132, 132) ; 
Raghtibar v. Biidhii Lai, 8 .AH- 95 (98). This principle has been recognised 
in Husaini v. Husain, 29 All. 471 (473), and has been ultimately approved 
of by the Privy Council. “Ordinarily, and in the absence of a special con- 
dition entitling the mortgagor to redeem during the term for which the 
'mortgage is created, the right of redemption can only arise on the expira- 
tion of the specified period ’’ — Bakhtawar v. Husaini, 36 All. 195 (199) 
(P.C.) ; see also Ram Datta v. Me/. Husain, A.I.R. 1940 Oudh 428, 19^10 
O.W.N. 897, 190 I.C. 828. The rule is not affected by the fact that the 
term fixed is such a long period as 60 years or that it is provided in the 
deed that even after expiry of the term, there should be no redemption — 
Narain v. Jagan, A.I.R. 1925 All. 42, 80 I.C. 728 ; see also Md. Sher Khan 
V. Swami Dayal, A.I.R. 1922 P.C. 17, 44 All. 185, 49 lA. 60 ; Bakhtwar v. 
Hussain, 36 All. 195, 41 I.A. 84 ; Mela Ram v. Prithvi Chand, A.I.R, 1929 
Lah. 523, 116 I.C. 609 ; Akbar v. Shah Ahsanul Hag, A.I.R. 1932 All. 155, 
134 I.C. 459. 

In an earlier Madras case Turner, C.J. expressed the opinion that where 
a date'" was fixed in the mortgage.deed, the presumption was that the date 
was fixed for -the convenience of the mortgagor, and that he might repay 
the debt at an earlier period — Sri Raja Satmcherla v. Sri Raja Vairicherla, 
2 Mad. 314 (316) : and jelying on this view, Mahmood, J. laid down that 
"no general rule exists in India as would preclude a mortgagor from 
redeeming a mortgage before the expiry of the term for which the mort- 
gage was intended to be made, unless the mortgagee succeeds in showing 
that by reason of the terms of the mortgage itself the mortgagor is then 
precluded from -paying off the debt due- by him to the mortgagee” — 
Bhagivat v. Parshad, 10 All, 602 (609). In a Madras case, where the 
mortgagor covenanted to repay the mortgage-moneywithin a specified date 
(e.g., within 20th April 1904), held that the mortgagor could redeem 
before that date, that the rule of mutuality (viz,, that the right- of redemp- 
tion and the right of foreclosure are co-extensive) was not an inflexible 
or universal one, and that when the mortgagor covenanted to repay the 
money within certain date, it must be presumed that he intended to 
reserve the liberty of redeeming at his pleasure — Rose Ammal v. Raja- 
rathammal, 23 Mad. 33 (35, 36), dissenting from Tirugnana v. Nallatombi, 
16 Mad. 486. - 

But the Legislature has adopted the rule of mutuality, and the word 
“due” has' been substituted for the word “payable” in order to make it 
clear that the redemption should not be allowed within the term of the 
mortgage. 

The diversity of opinion as to the meaning of the word “payable” 
(referred to in the above Report) is to be found in Rose Animal's case 
(23 Mad. 33) and Husaini’ s case (29 All. 471). In the Madras case (at p. 36) 
it has been remarked that money is said to be “payable” when it is pay- 
able by the mortgagor, i.e., when the mortgagor is entitled to pay it, 
even though it is not “due” to the mortgagee, i.e., even though the mort- 
gagee is not entitled to call for the money. The Allahabad High Court 
holds (at p. 474) that money becomes “payable” when the payment becomes 
obligatory upon the mortgagor, i.e., when the mortgagee can enforce pay- 
ment of it, and not earlier. To remove this divergence of opinion, the 
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legislature has substituted the word “payable” by the word “due” c 
that the mortgagor can redeem only when the money has become ‘‘due” 

to the mortgagee, when , the mortgagee can call for the money and 
not ^rlier. 


But there is nothing in law to prevent the parties from makins a 
provision that the mortgagor may discharge the debt within the specified 
period and take back the property. Such a provision is usually to the 
advantage of the mortgagor— Bakfeamor v. Husaini, 36 All. 195 ( 199 ) 
(P.C.) ; Kuddi Lai v. Aisha, 2 Luck. 564, A.I.R. 1927 Oudh 199 (201) 
Where in a usufructuary mortgage for 37 years, it was stipulated that if 
the mortgagor made payment of. the amount due at the end of 10 years, 
he would be entitled to redeem, but if such payment was not made, the 
mortgagee’s possession was to continue on the same terms as before, and 
the mortgagor made no payment at the end of 10 years but brought a suit 
for redemption at the end of 14 years, held that the option to redeem at 
the end of 10 years not having been exercised on the proper date, the 
suit brought before the expiry of the original term was premature— Agn 
Mahammad v. Venkatappaya, 35 M.L.J. 287, 48 I.C. 379 (382). 


Where no time was fixed for the payment of the mortgage-money, but 
after the execution of the deed a clause was added to the effect that “the 
arnount will be paid, principal and interest, within one year,” and this 
clause was separately signed b}'^ the mortgagor, held under .circumstances 
of the case, that the mortgagor was entitled to redeem before the expiry 
of ^he year — Puma Chandra v. Peary Mohan, 39 Cal. 828 (833). Where 
no period is mentioned in the mortgage deed the mortgage- money becomes 
due immediately on the date of the mortgage— Raf v. Hargurdial Singh, 
A.LR. 1959 Punj. 249- 


Where a provision was inserted in the mortgage-deed “exclusively for 
the benefit of the mortgagee” purporting to give him an option either to 
enforce the security at once or if the security was ample to stand by his 
investment for the full term of the mortgage, the mortgagor could not 
take advantage of his own default and upon such default he could not 
have the right to redeem. The mere fact that in the plaint in a, suit on 
the mortgage the compound interest was calculated from date of the first 
default in payment of interest did not necessarily indicate that the option 
given to him had been waived — Lasa Dm v. Mf. Gulab, A.I.R. 1932 P.C. 
207, 7 Luck. 442, 36 C-W.N. 1017, 59 LA. 376, 138 LC. 779. See also 
Nenumal V. Chadwndl, A.I.R. 1936 Sind 14, 161 LC- 518, If a default 
clause making the entire money payable on failure to pay interest in any 
year is incorporated in the bond, the entire money does not become due 
automatically on the mortgagor’s default in payment of interest; it 
becomes due on default only when the mortgagee calls for the entire money 
— Subbanna v. Krishna Jyenger, A.I.R. 1962 Mys. 5. 


A mortgagor may sometimes be allowed to redeem before the fixed 
late on equitable grounds, e.g., where the mortgagee failed to perform 
[lis part of the contract. In such a case, it is not equitable' that the mort- 
gagee should be in a position to resist redemption when he himself did not 
-omply with the other terms of the deed~Nai-asimha v. 

363, A.I.R. 1925 Mad. 825, 90 I.C. 138 ; Chhotku v. Baldeo, 34 AH 659 
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(662). Where the period of redemption was fixed as 50 years, but the 
mortgagor sought to redeem after 26 years only and the mortgagee sought 
to set up adverse title, redemption was allowed on the ground that the 
mortgagee did not act in accordance with the terms of the contract and 
was not willing to do—^urga v. Paresk, A.I.R. 1925 Cal. 105 (106), 76 I.C. 
336. Where the mortgagee failed to perform his part of the contract, e.g., 
paying the mortgagor by instalments, the mortgagor was entitled to redeem 
'before the due date — S'anwaley v. Sh6o Samp, A.I.R. 1927 Oudh 589, 122 
I.C. 411. Where part of the principal money was made payable by the 
mortgagee to another forthwith and the mortgagor was entitled to redeem 
within 20 years, but owing to unexpected events payment by the mortgagee 
was made only subsequently, the right to redeem accrued only 20 years 
from the date of actual payment and not from the date of mortgage— Hira 
Lai V. Kkizar, A.I.R. 1936 Lah. 168 (174), 161 I.C. 251. Where under the 
terms of a mortgage the . mortgagee is to enjoy the -property in lieu of 
interest for five years and the mortgagor is to repay the amount when 
demanded in any year at the close of the agricultural season after the 
expiry of five years, money becomes due on expiry of five year’s period 
without any demand from the mortgagee — Narayana Chettiar v. Ranga- 
swami Naiaii, (1968) 2 M.L.J. 445. 

A mortgagee may sometimes he allowed to sue before the expiry of 
the term on reasonable grounds {e.g., in the event of the property being 
found to have been mortgaged or transferred to anj' one or if there should 
arise any cause which may effect the total or partial loss of the properties), 
but that does not give a corresponding right to the mortgagor to redeem 
before the. stipulated period — Bhawani v, Sheodihal, 26 All. 476 (482). In 
a later Allahabad case, where the term of the mortgage was a long period, 
viz., 40 years, the interest was payable annually, and it was stipulated 
that in case of default of payment of jnterest the mortgagee was entitled 
to sue at once for the entire mortgage-money, held that it was only equit- 
able that the mortgagor also should be allowed to redeem before the 
expiry of the said period — Hira Kitar v. Gambhir, 19 A.L.J. 460, 62 I.C. 
985 (986). But a mortgagor is not entitled to redeem before the expirj^ 
of the stipulated period merely on the gound that the mortgagee in posses- 
sion has done something which he was not authorized to do, although he 
has not destroyed or permanently injured the property in any way — Ear 
Baksh v. Mahabir. A.I.R. 1936 Oudh 130, 159 I.C. 1052. 

Where a mortgagee brings a suit for possession in pursuance of a 
condition in the mortgage-deed that if the principal and interest are not 
paid off- in a certain period the mortgagee can take possession, the mort- 
gagor or person claiming through him cannot claim to redeem in such a 
suit — Bed Nath v. Rajeshwari, A.I.R.' 1937 -Oudh 406, 168 I.C. 725. The 
tenant of the mortgagee is liable to be evicted in execution of a decree for 
redemption — Dalip Singh Hazara Singh v. Financial Commissioner to Govt, 
of Punjab, A.I.R. 1964 Punj. 369. 

In India, before the date of payment, the mortgagor has an interest 
in the land which is legal and not equitable. After the date he has the 
legal right of redemption given him' by this section. In each case he 
retains a legal interest in the properly — Ram Kinkar v. Satya Chadan, 
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A.I.R. 1939 P.C. 14 (19), 43 C.W.N. 281, 66 I.A. 50, I.L.R. (1939) 1 Cal. 

360. Usufractuary mortgage In a usufructuaty mortgage Uie 
essence of tlie transaction is the realization of tlie principal and interest 
from tJie rents and profits of the mortgaged property, and as soon as die 
principal and interest have been satisfied, the mortgagor is entided to 
redeem, irrespective of the fact that a time has been fixed in the mort- 
gage-deed for the satisfaction of the mortgage. In such cases the time 
is not of die essence of the contract. Thus, if the usufiructizarj' mort- 
gage provides lliat the usufruct is to be apph’ed first tow'ards interest 
then towards principal, and that the debt is to be repaid after a certain 
number of years (c.g., 3 yeans) tlie mortgagor will be entitled to redeem 
before the date fi,xed, on his sho\ving that the principal and interest had 
been wholly discharged by the, usufruct before the stipulated period— 
Kundan v. Thakurlaf, 6 C.P.L.R. 43. Wliere the deed provides that the 
mortgagee will be entitled to remain in possession for 12 years, e\'en 
though the mortgage-debt is satisfied out of the jiroperty before tlie e.xpir>' . 
of tlie term, held that the mortgagor will be entitled to redeem before 
12 )'ears,'as soon as the mortgage-debt is sah'sfied — Ankinedti v. Subbiah, 
3.5 Mud. 744 (74S). See Notes 382 and -383 under see 62, where this 
subject is fully discussed. But where there w^ere no clear w'ords in a 
usufructuary mortgage wiiich permitted the mortgagor to pay the whole 
of the principal on or before tlie e.xpirj’^ of the mortgage-term and to 
obtain jiosscssion of the land, the mortgagee was entitled to insist on the 
term which pro^ided for 15 )'ears’ enjojunent — Rangayya v. Basana, 
A.I.R. 1926 Mad. 594, 94 I.C. 639. \^’liere, how'ever, die mortgagee gave 
thq go-by to other tenns of a 'mortgage-deed, the mortgagor was not 
bound to confine himself to his right under the deed to claim a propor- 
tionate relinquishment of the land, but was entitled to redeem the mort- 
gage even before the e,\piration of the period fixed as tlie teim tliereof — 
Narasimha v. Sheshayya, A.I.R. 1925 Mad. 825, 48 M.L.J. 363, 90 I.C. 
138. 

In a usufructuary mortgage of agricultural land it is usually stipul- 
ated that if the mortgagor wmnts to redeem, he must redeem in a parti- 
cular month (e.g., Jeth) of the year. In such case, it has been held that 
having regard to die agricultural conditions of the countrj', the time of 
payment is of the essence of the contract, and that .die mortgagor 
not be entitled to redeem in any other month. Tlie reason is dius stated: 
“In the case of a usufructuai^^ mortgage like diis one, it is necessary for 
the mortgagee who is liable to be redeemed to know' before he cony 
mences to so to his crops w'hether he w'ill have to give up possesion in 
that year or not, and that no doubt is the reason for die stipulation that 
the redemption should take place in Jeth” — Sansi v. Cirdhar, 
A.W.N. 143; Chinnasamy v. Krishna, 16 M.L.J. 146; Muhammad Ah 
V. BaVdeo Pande, 38 All. 148 ; Narsingh v. Achhaibar, 36 All. 36^ Kripal 
V. Sheoambar, 1930 A.L.J. 610, A.I.R. 1930 All. 283 (285), 126 I.C. 366; 
Sarbdawan v. Bijai-, 36 All. 551 (554). In such cases, the redemption 
decree, even though it directs die mortgagor to pay die mortgage-money 
in any other month, at die same time allows die mortgagp to retain i^s- 
session till the next Jeth— Narsingh v. Achhaibar, 36 All 36 (39); Het 
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’ Singh V. Bihari, 43 All. 95 (101 ) ; Kirpal v. Sheoarnhar, supra. Wliere a. 
subsequent usufructuary mortgagee sues for redemption against a prior 
usufructuary mortgagee, tire former can be made liable for reasonable 
interest also along with principal amount only if the latter can claim in- 
terest in a suit under sec. 6S coupled with sec. &J~Kumarappa v. Sup- 
pon, A.I.R. 1933 Mad. 672, 145 I.C. 744. Possession of the mortgagee 
after full satisfaction of the debt by the mortgagor of a part of the pro- 
perty after tlie mortgagor has taken possession of the rest is adverse to 
the mortgagor— Ajjonrtflii Patti v. Krishna Pillai, A.I.R. 1957 Trav.-Co. 
145. Wlrere A is put in possession of the mortgaged pfoperty by the 
mortgagee after purported redempHon of the usufructuary mortgage, B, 
a purchaser at a court sale of the equity of redemption is entitled to 
get a decree for possession on the basis of title without redeeming the 
mortgage in favour of the mortgagee — Jadunandan Mondal v. Hitlal 
Mondal, A.I.R. 1969 Pat. 171. 

Limitation : — Wlrei'e one of several mortgagors becomes a subrogee 
by redeeming the entire mortgage, his co-mortgagor can redeem him 
within the period irrescribed by Art. 148, Limitation Act — Rahimansa v. 
Mad. Istamia E. Instn., A.I.R. 1953 Mad. 366, (1952) 2 M.L.J. 179. See 
in this connection Ram Lai v. Cheiv, A.I.R. 1953 Pepsu. 101. 

361. Clog on redemption ; — ^Tlie right of redemption of the mort- 
gagor has been the subject of anxious protection in law; so much so 
that an impediment to the fair exercise of that right (f.e., a clog on the 
equity of redemption) even by a contract of the par-ties at the time of the 
transaction is not recognized. Tire Indian Legislature, in this section has 
omitted the words "in the absence of a contract to the conti-ary” with a 
view to prevent the mortgagor from contracting himself out of his right 
of redemption at the time of the mortgage — Seeti Kuttf v. Kvnhi Pathu- 
mma, 40 Mad. 1040 (1062). This section is unqualified in its terms and 
contains no saving provision as other sections do,, in favour of “contracts 
to the contrary”. Therefore, there is no sufficient reason for withholding 
from the words of this section tlieir full force and effect — Muhammad 
Slier Khan v. Raja Seth Swami Daijal, 44 All. 185 (189) (P.C.). But see 
Kadir Bibi v. Mailappa, A.I.R. 1946 Mad. 542 (F.B.), I.L.R. 1946 Mad. 
739 where it has been held that although this section is unqualified in its 
terms and there is no saving clause in it as in other sections, in favour of 
contracts to the contrary, it does not mean that the parties cannot decide 
for themselves what is reasonable notice to which the mortgagee -is entitl- 
ed under this section. 

A mortgagor cannot by any conti'act, entered into with the mortgagee 
at the time, give up his right of redemption or fetter it in any manner 
by confining it to ai particular time or a particular manner or a particular 
description of persons — Sayad Abdul Hah v. Qulam, 20 Bom. 677 (696) ; 
Kanaran v. Kuttoly, 21 Mad. 110 ; Rajmal v. Shivdji, 27 Bom. 154 ; Abdul 
Hakim v. Sajjad Hosain, 26 O.C. 209, A.I.R. 1923 Oudh 209, 74 I.C. 304. 

Tlie doctrine of the Court of Equity on this subject is expressed in 
the well-known maxim “Once a mortgage, always a mortgage, which hj« 
been supplemented by the words “and nothing but a mortgage^^ by Lord 
Davey in the leading case of Noakes v. Rice, [1902] A.C. 24. Tliis doc- 
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tnne means that no contract between a mortgagor and a mortgagee made 
at the time of the mortgage and as part of tlie mortgAge transaction or 
m other words, as one of the terms of the loan, can be valid if it me- 
vents tlie mortgagor from getting back his property on paying off what 
IS due on his security. Any bargain which has that eflect is invalid and is 
inconsistent with the transaction being a mortgage”— per Lord Lindley 
Samvel v. Jarra Timber and Wood^aving Corporation, [1904] A.C. 323 
Tlie principle is this : a mortgage is a conveyance of land or an assign- 
ment of chattels as a security for die payment of a debt or the discharge 
of some other obligation for which it is given. This is the idea of a mort- 
gage; and the security is redeemable on the payment or disdiarge of 
such debt or obligation, any provision to flie contrary notwithstanding. 
Any provision inserted to prevent redemption on payment or perform- 
ance of tlie debt or obligation for which security was given is what is 
meant by clog’ or fetter on the equity of redemption and is void”— per 
Lord Lindley in Stanley v. White, [1899] 2 Ch. 274, “Redemption is of 
the very nature and essence of a mortgage. It is inherent in the tiling it- 
self. Equity will not permit any device or contrivance designed or calcu- 
lated to prei'ent or impede redemption. It follows as a necessary conse- 
quence that when the money secured by a mortgage of land is paid off, 
the land itself and the owner of the land in the use .and enjoyment of it 
must be as' free and unfettered to all intents and purposes as if the land 
had never been made the subject of tlie security” — per Lord Machagliten 
in Noakes v. Rice, [1902] A.C, 24 (30). 

Tlie doctrine of clog on • redeinjition relates only to the dealings 
which take place between the jiarties to the mortgage at the time when 
the contract of mortgage is entered into, and therefore they are at liberty 
to deal subsequently with each other so as to vaiy the terms upon which 
the redemjition of tlie mortgage can be had — Harihar v. Bhaicani, 20 O.C. 
97 ; Parmanand v. Matadin, 47 All. 582, 23 A.L.J. 307, A.I.R. 1925 All. 427 ; 
Shankar Din i’. Gokal Prosad, 34 All, 620 (P.C.) ; Shankar Dhondev v. 
Yeshuxint, 22 Bom. L.R. 965. Tlie mortgagee cannot, at the moment 
when he is lending the money and taking the security, enter into an 
agreement, the effect of which would be that tlie mortgagor should have 
no right of redemjitioii ; but there is nothing to prevent that being done 
by an agreement which in substance and in fact is subsequent to and 
independent of the original bargain — Lisle v. Reece, [1902] 1 Ch. 53. 
But the subsequent contract restricting the right of redemption must be 
an independent contract, distinct from the contract of mortgage. Other- 
wise it will be. treated as a clog on redemption. The mere fact that the 
subsequent agreement was entered into 5 or 6 days after the contract 
of mortgage was executed, is not sufBcient to show that it was. an inde- 
pendent contract, if in fact the contract of mortgage and the subsequent 
agreement were parts of the same transaction. “Tlie question is, in my 
opinion, not .whether, the two contracts were made at tlie same time and 
evidenced by the same instrument, but whether tliey were in substance 
single and undivided contracts, or two distinct contracts. The question 
is one not of form but of substance, and it can be answered in each case 
bv looking at all the circumstances, and not by mere reliance on some 
abstract principle”-per Viscount Haldane m ^eglmger v. Neio Patago- 
nia Meat C^J., [1914] A.C. 25 (30), 83 LJ. Ch. 79 ; Brotpne v. Ryn, 
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[1^01] 2 It. R. 653 ; Tiriimala v. Srinivasa, 52 Mad. 300, A.I.R. 1929 Mad. 
243 (248), 5o M.L.J. 318, 121 I.C. /53. Tliere were tliree morlgage.s in 
favour of tlie same person in respect of the same property and possession 
had been given under the first mortgage. Tire third mortgage deed pro- 
vided that in case of failure to repay the mortgage money on tlie tliird 
mortgage widiin two years, the deed should be deemed to be a sale deed 
and the total amount due on all tlie three mortgages sliould be treated as 
the consideration for the sale : Held, (1) all the three mortgages sliould 
he read together and die mortgagee should be treated as a mortgagee 
in possession under a mortgage by conditional sale ; (2) the provision was 
a clog on die equity of redemption ; (3) die possession of the mortgagee 
did not become adverse to the mortgagor ; and (4) obtaining a patta of 
the mortgaged property in his name by the mortgagee without notice to 
the mortgagor did not affect the latter’s right of redemption— 

Daniel, A.I.I1. 1954 Tr.-Coch. 165. A landlord mortgagee in possession 
cannot by getting himself recorded in revenue papers as ornier defeat 
die mortgagor’s right of redemption — Sucha Singh v. Nighaya Ram, A.I.R. 
1954 Punj. 86. • ■ ' 

A covenant amounting to a clog on redernptioii has no binding force 
either on die mortgagor or his assigns — Mehrban v. Manha, H Lah. 251 
(P.C.), 34 C.W.N. 529 (534), 32 Bom. L.R. 882, 28 A.L.J. 544, 58 M.L.J. 714, 
A.I.R. 1930 P.C. 142, 123 I.C. 554; Sunday v. Lachhman, A.I.R. 1948 
Lah. 17, 50 P.L.R. 88. 

An agreement which amounts to a clog on the equity of redemption 
cannot be enforced, even though it is contained in a consent-decree. In 
passing a consent-decree, the Court simply embodies in the decree the 
terms of die compromise, i^rithout any adjudication or an enquirj'. In these 
cii'cumstances, the fact that an illegal term in an agreement is by consent 
of parties embodied in consent-decree cannot make that term enforceable, 
nor can it be a defence in a subsequent suit for redemption — Ambii i'. 
Kelu, 53 Mad. 805, 31 L.W. 44, A.I.R. 1930 Mad. 305 (314), 123 I.C. 584. 
In the case of a clog there is no question of limitation. The mere acqui- 
escence of the mortgagor for a long time will not estop his vendee in a 
suit for redemption from contending that a certain provision in the mort- 
gage-deed, e.g., a peiTOanent lease, is a clog on the equity' of redemption 
— Rattan Singh v. Kishen Das, A.I.R. 1937 Lah. 49 (52), 158 I.C. 452. 

Relief against a clog on the equitj' of redemption 'being an equit- 
able relief can be obtained if it is challenged within a reasonable time — 
Shankar Lai v. Ganga Dhar, A.I.R. 1951 Aj. 28. 

Application of the rule : — Tlie rules as to clog on redemijtion apiily 
not only to the classes of mortgages defined in sec. 58, but also to a 
mortgage which is a combination of a simple and a usufnictuaiy' mort- 
gage — Pandiyan v. Velayapa, 33 M.L.J. 316, 42 I.C. 438 ; Srinivasa v. 
Radha Krishna, 38 Mad. 667; Kandula Yenkiah v. Donga PiUai, 42 Mad. 
589 (598, 604), 57 I.C. 274. The doctrine applies to an anomalous mort- 
gage. See Muhammad Sher Khan v. Rajah Seth Sicami Dayal, 44 All. 
185 (189) (P.C.) cited in Notes under sec. 98. infra, and Challakutti v. 1 Oi- 
gappa, A.I.R. 1925 Mad. 366, 82 I.C. S09— Raman v. Goivri. A.I.R. 19o4 
Tr.-Coch. 7. 
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Even in those i^rts of India to which the Transfer of Pronertv A* 
has not been extended, the rule enunciated in sec, 60 would be annli 
cable as a rule of justice, equity and good conscience, and clauses wteeli 
take away the right of the mortgagor to redeem after die stipulated neriod 
would be deemed as clog on the equity of redemption and as such not 
enforceahIe~Mo Min Byu v. Mating Chit Po, 1 Rang. 419; Ja^ewan v 
Rana Jehibha, A.I.R. 1951 Sau, 53, 6/ . 


362. • Instances of “clog on redemption” : — 

It is impossible to lay down a hard and fast rule as to what should 
and what should not be regarded as an improper restraint or fetter on 
the equity of redemption. Tlie Court has to take into account all the 
circumstances as tliey existpd at the time of execution of tlie mortgage, 
arid all tlie terms of the mortgage-deed, and then consider whetlier the 
covenant is so ^unduly hard and unconscionable as to nullify for all prac- 
tical purposes the right of redemption, or the exercise of die right of 
redemption is restricted in such an unreasonable manner as practically to 
deny it — BhuUan v. Bachcha, 53 All. 580, A.I.R. 1931 All. 380 (384), 131 
I.C. 520; Sarhdaxcan v. Bi/ai, 36 All. 551 (554); Ra/aj v. Randhir, 
A.I.R. 1925 All. 643, 87 I.C, 30. 


(1) An agreement restricting the equity of redemption to a specific 
period or date is a clog on redemption. Equity does not recognise agree- 
ments to confine the right of redemption to any given period, as the life 
of the mortgagor; or to any specific class of persons, as to the 
mortgagor alone or the heirs of his body.. Fisher on Mortgage, § 1395 ; 
Soi/ad Abdul Hak v. Culam, 20 Bom. 677 (696). Thus, where a suit 
on a usufructuaiy mortgage was compromised and a consent-decree was 
passed to the effect that if the amount due under the mortgage was paid 
within 3 years from the date of tlie decree, the mortgagor was to redeem 
the properties, that in default of such payment the mortgagee was to 
recover possession of the properties in e.\'ecution of die decree, held that 
the provision in the consent-decree which allowed the mortgagor 
to take possession only by execution of the decree reduced the period of 
60 years provided by the law of redemption (Art, 148, Limitation Act) 
to ,a jjeriod of 3 years and was invalid as being a clog on the equity of 
redemption — Ambu v. Kelu, 53 Mad. 805, A.I.R, 1930 Mad. 305 (312), 
123^ I.C. 584. Wliere it was prowded in a mortgage-deed that the right 
of I'cdemptiou' will accrue after lO'years from the date of mortgage, and 
that if the mortgagor did not redeem the jjrojierty on that date, there- 
after he would be entitled to redeem in any succeeding year only on a 
particular day, it w.as held that the latter stipulation was a clog on the 
equity of redemption — Suppan v. Rangati, A.I.R. 1938 Mad. 405 (509), 
(1938) M.W.N, 356; MurariM v. Deokaran, A.I.R. 1965 S.C. 225. 


(2) A condition restraining alienation during mortgage is a clog on 
the equity of redemption, Tlius, a .stipulation that the mortgagor shall 
not alienate the property pending the mortgage and tliat he shall be 
allowed to redeem only by paying the money out of his own pocket and 
not by money raised by a sale or mortgage of the property, is inequit- 
able and incapable of enforcement— flam Saran v, Amrita Kuar^ AU. 
369 (F.B.); Rem. Ganesh v. R«p Narain, 80 I.C. 944, A.I.R. 1^ AU, 
34 (35) ; Kripal v, Sheoambur, 1930 A.L.J. 610, 126 I.C. 366, A.I.R. 1939 
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All. 283 (285 ) ; Kuddi Lai v. Aisha, 2 Luck. 564, 102 I.C. 263, A.I.R 1927 
Oudh 199 (200). But see Shiani Lai v. Jagadamhu, 25 A.L.T. 105*1 
A.I.R. 1928 All. 131 (134), IDS LC. 561. So also, where a mortgagor under- 
took that he would not alienate the equity of redemption and that tlie 
mortgagee should not be obliged to receive the money from any one but 
the original mortgagor, it was held that as the undertaking absolutely 
forbade alienation, and thus deprived mortgagor of a right which was 
an essential incident of the estate he had in the properly by virtue of 
his equity of redemption, it could not be given effect to~Trimbak v. 
Sakharam, 16 Bom. 599. In mortgage-bonds in this country, a clause 
is generally inserted restraining alienation of tire mortgaged property; 
such a clause does not prevent an alienation being made subject to the 
right of. the mortgagee — Syam Peary v. Eastern Mortgage and Agency 
Co., 22 C.W.N. 226, 40 I.C. 865. 

Similarly,’ a covenant that the mortgagor shall not be entitled to 
redeem the mortgage witli borrowed money, cannot be enforced, as its 
effect is to tlu*ow an obstacle in the way of redemption — Sarbdatcan v. 
Bijai, 36 All. 551 (555). 


(3) Onerous covenant extending beyond redemption ; — ^In a mort- 
gage of a. lease-hold public house by a licensed mctualler to brewers, the 
mortgagor covenanted with the mortgagees that he and all the persons 
deriving title under him should not, during the continuance of the term 
and whether any money should or should not be pwing on the security 
of the mortgage, use or sell in the house any malt liquors e.vcept such 
as should be purchased from the mortgagees. Held that the words 
“whether any money should or should not be owing for the security of 
the moitgage” showed that the onerous covenant was to continue even 
after the mortgage had been paid off ; such an agreement was void, be- 
cause it prevented the mortgagor from getting back the property mfet- 
tered and unclogged even after he had paid off the principal and interest. 
Therefore, the mortgagor, on payment of all that was due upon tlie mort- 
gage, was entitled to have a reconveyance of the proiierty, free from the 
.tie— lA^oflkes v. Rice, [1902] A.C. 24. 


(4) Agreement to convert mortgage into sale on default of payment : 
— ^A contract entered into at the time, of the mortgage for the purchase 
of the mortgaged property is a clog on the equity of redemption — 
Dharba. Veera v. National Insurance Co., A.I.R. 1947 Mad. 51, I.L.R. 1947 


Mad. 312 ; Viranna v. Pallaya, A.I.H. 1948 Mad. 7, (1947) 1 M.L.J. 244; 
Pinfo V, Sheenappa, infra ; Gangadhar v. Shankar Lai, .A.,I.R. 1958 S.C. 
770; Ratanlal v. PraVkudayal, I.L.R..(1960) 10 Raj. 517; Sirinivas 
Pogla V. Satyanand Gupta, A.I.R. 1969 Pat. 64. An agreement in a mort- 
gage that in default of payment of the mortgage-money on the due ^^t^ 
the mortgagor will sell the property to the mortgagee at a price to be feed 
by umpires, constitutes a fetter on the equity of redemption, and is there- 
fore unenforceable — Kanaram v. Kuttooly, 21 Mad. 110 ; Narayanan v. 
Kochupenna, A.I.R.’ 1954 Tr.-Coch. 142. Similarly, a condition in the 
the deed tliat tire mortgage will work itself out into a 
mortgagee shall be absolute o\vner of the projjerty) should uie amount 
be not paid wthin a feed period, is a clog on ademption and theretore 
void — 'Mehrhan v. Maklma, 11 Lah. 251 (P.C.), 34 C.W.N. - ( • ’)? 
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A.I.R. 1930 P.C. 142, 123 I.G. 554 ; Srinivasa v. Radha Krishna 
m - CM jg i c, 338 (Pat); t 

M.L.J. 316, 42 I.C. 438; Afhan Kutti v. Sutarjanom, 32 M.LT 317 S7 
I.C. 756; Ram Ganesh v. Rup Narain, A.I.R. 1925 .All. 34 W ic 944 
Nga Po Nyim v. Mi Yin. 11 Bur. L.T. 36, 39 I.C. 377; Naraijanamvrthi 
V. Appalanarasimhiihi. 41 M.L.J. 563, A.I.R. 1821 Mad. 517, 68 IC 717. 
Ram Bali v. Rani Asre, 12 O.L.J. 105, 86 I.C. 686, A.I.R. 1925 Oudli 386 - 


Sivagurunatha Pillai, (1964) 1 M.L.J. 86. No dtle by 
adverse possession can be claimed by a usufructuary mortage even when 
the mortgage deed provides that in default of payment on due date the 
mortgagee shall become the absolute owner — Srinivasa Fogla v. Sa/yan- 
and Gupta, A.I.R, 1969 Pat. 64. An agreement tliat the mortgagee will 
acquire title to the mortgaged property on default by a branch of the 
Tarward to pay the value of the improvements due to him is a clog on .the 
equity of redemption — Raman v. Gowri, A.I.R. 1954 Tr.-Coch, 7, 


A stipulation in a mortgage-deed of raiyati lands providing that upon 
redemption of the mortgage those raiyati lands would not come back to the 
mortgagor is clearly a clog on the equity of redemption — Sapneswar v. 
Bnmdaban, A.I.R. 1934 Pat 397, 148 I.C. 429 ; RamJochan Singh v, Pradip 
Singh, A.I.R. 1959 Pat. 230. But if this agreement is entered into not in the 
mortgage-deed itself but in a contract subsequent to the mortgage, it will 
not be invalid — Kanhayalal v. Narkar, 27 Bom. 297 ; Shankar v. Yeshwant, 
22 Bom. L.R. 965, The rule is that the mortgagee cannot, at the moment 
when he is lending his money and taking his security, enter into an agree- 
ment the effect of which would be that the mortgagor should have no 
equity of redemption, but there is nothing to prevent that being done by 
an agreement which in substance and in fact is subsequent to and inde- 
pendent of the ordiginal bargain — per Vaughan Williams, L.J. in Lisle v. 
Reeve, [1902] 1 Ch. 53, affirmed bj^ the House of Lords in Reeve v. Lisle, 
[1902] A.C. 461. The rule is thus stated in Halsbury’s Laws of England, 
Vol. 21, p. 143: , “No agreement between a mortgagor and mortgagee con- 
tained in the mortgage can make a mortgage irredeemable ; and no con- 
tract between a mortgagor and mortgagee made at the time of the mort- 
gage and as part of the mortgage transaction, or in other words, as one of 
the terms of the loan, can be valid, if it provides that the mortgaged pro- 
perty shall become the absolute property of the mortgagee upon any event 
whatsoever.” And at p. 140: “But the rule against clogging the equity 
of redemption does not invalidate subsequent and independent transac- 
tions between • the mortgagor and mortgagee relating to the mortgaged 
property." See also Venugopala Rao v. Hanumantha Rao, A.I.R. 1958 
Andh. Pra, 541. 

(5) Covenant to grant permanent lease to mortgagee : — A permanent 
lease by mortgagor in favour of the mortgagee, though b}^ a separate, deed 
and for consideration not included in the mortgage-debt is part of the same 
mortgage transaction and is therefore a clog on the equity of redemption 
Rattan Singh v. Kishen Das, A.I.R. -1937 Lah, 49, 168 I.C. 452. A con- 
dition in a mortgage that if the mortgagor redeems the property, the mort- 
gage should be extinguished, but that the property should for ever remain 



Sec. 60] 


TRANSFER OF PROPERTY 579 


in the possession of the mortgagee on his paying a fixed rent, is a con- 
dition which cannot be enforced. Such a condition, although it does not 
exclude the right of redemption, fetters it with the onerous obligation 
of accepting the mortgagee as a perpetual tenant, and prevents the mort- 
gagor from getting back the property unfettered ; it is therefore a clog on 
redemption— MoAcTwed Muse v. Jijibhai. 9 Bom. 524 ; Bhimrao v. Sakha- 
ram, 46 Bom. 409, 23 Bom. L.R. 1268 ; Parmanand v. Mata Din, 47 All. 
582,. 87 LC. 474, A.I.R. 1925 All. 427; Daolat Rai v. Sheikh Chand, 11 
N.L.R. 180 ; Ram Narain v. Surath, 5 P.L.J. 423, 57 LC. 337 ; Subrao v. 
Manfappa, 16 Bom. 705 (707) ; Sheo Singh v. Birbahadur, 6 LC. 707 ; 
Jagjewan v. Rana Jelubha, A.I.R. 1951 Sau. 53. And the law is the same 
whether the. lease is granted at the time of the mortgage or subsequently — 
Parashram v. Lakshmibai, 53 Bom. 360, 31 Bom. L.R. 229, 115 LC. 405, 
A.LR. 1929 Bom. 186 (187) ; Subrao v. Manjapa, supra, hi fact, such a 
covenant amounts to a covenant for selling the mortgaged property to 
the mortgagee. In point of fact, there is very little difference between 
a contract by the mortgagee to buy the mortgaged property out and out 
for a consideration, and a- contract by a mortgagee to take a permanent 
lease at a fixed rent, which in effect makes him the owner of the mortgaged 
premises — Bhimrao v- Sakharam, 46 Bom. 409, 23 Bom. L.R. 1268. 

(6) Long leases to mortgagees at fixed rents : — Similarly, long leases 
obtained by the mortgagees from their mortgagors at fixed rents are not 
allowed — Morony v. O’Dea, 1 Ball. & B. 109. Leases by a mortgagor to 
his mortgagee for a long period at an inadequate rent will not be upheld 
—Hickes V. Cooke, (1816) 4 Dow. 16. Indeed, in such cases, the deter- 
mination of the question as to whether the rate of. rent is fair or not is 
a matter of extreme difficulty. It is obvious that the parties are' not able 
to deal .upon equal terms, and the mortgagee by reason of his position 
tries to secure an advantage to himself. “Suppose the land, instead of 
being worth only £50 (the rent at which it was let to the mortgagee) was 
worth £60, and that £60 was offered for it by a third person ; but the’ 
lease could not be made to that person without the concurrence of the 
mortgagee ; and the mortgagee may say ‘I will give only £50,’ and thus 
by the power which his situation gives him, he prevails, without using 
a single word of threat, like the beggar in Gil Bias who with his gun on 
his shoulder extorted money from the traveller without uttering a word" 
— per Lord Redesdale in Webb v. Rorke, 2 Sch. & Lef. 661 (668). Dr. 
Chose, however, is of opinion that a lease by the mortgagor to the mort- 
gagee should not be set aside merely because it was of an improvident 
character, and that the above observation of Lord Redesdale should be 
confined to leases obtained by means of fraud, “It must also be. remem- 
bered that an English mortgagee may harass the mortgagor in various 
ways which are not allowed in this country. There is thus very little 
similarity between the Indian mortgagee and the beggar in Gil Bias to 
which Lord Redesdale alludes in Webb v. Rorke.’' — Ghose’s Imw of Mort- 
gage,. 5th Edn., p. 246. 

(7) Right of pre-emption gjiven to mortgagee after redemption:^ ^If the 
mortgage-deed confers upon the mortgagee a right of pre-emption at a 
price fixed in the deed, to be exercised after the mortgagor redeems the 
mortgage, such a right would be "a clog upon redemption, for thong 
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such a stipulation does not bar a suit for redemption, yet it preclude 
the mortgagor from redeeming the mortgaged property in the same un. 
fettered state in which he had held it when he mortgaged the propertv 
inasmuch as after redemption he will have to hold it subject to a rieht 
of pre-emption which the mortgagee has secured under the instrument of 
mortgage. Such a collateral advantage bargained for by the mortgagee is 
really a clog upon the right of redemption—i^u/nosomi v, Chinnan Asciri 
24 Mad. 449 (458). See alko Pinto v. Sheenappa, A.I.R. 1951 Mad. 524, 
(1950) 2 M.L.J. 169. Where six days after the mortgage the mortgagor 
executed an agreement in favour of the mortgagee stipulating that in case 
the mortgagor should happen to sell the property he would sell it to the 
mortgagee at a concession rate, it was held that the agreement was part 
of the same transaction as the mortage and was a clog on the equity of 
redemption — Tirumala v. Kandala, 52 Mad. 300. 


(8) Covenant to pay interest in addition to usufruct : —A covenant, 
in a usufructuary mortgage, to pay interest in addition to usufruct 
(especially in a case where the mortgagors are a pardanashin lady without 
independent advice and a boy of tender age without experience, and the 
mortgagee is the superior proprietor of the mortgagors) is hard and 
oppressive, and amounts to a clog on redemption— Mahomed AJi v, 
Rakdan AH, 3 0,L.y. 746, 38 I.C, 454. So also, where the mortgagor is 
not entitled to rents and profits though he has to pay interest at> per 
cent and the mortgagees are entitled to spend any amount they like on 
improvements and charge the same on the property with interest at 6 
per cent the whole transaction is unconscionable— f^ow/dor v. Abdul 
Samad, 5 Lah. L.), 394. But where the profits from the land being small, 
the mortgagee in possession was allowed to take the produce as well as 
to charge interest at 6 per cent at the time of redemption, held that the 
terms of the mortgage were not unconscionably onerous— Sarhon v. 
Bhagwan, 28 P.L.R, 59, A.I.R. 1926 Lah. 457 ; see Cokiil v. Goitri, 4 
O.W.N. 147, A.I.R. 1927 Oudh 595 (596) ; Ramkishore v. Ram Nandan, 
25 A.L.J. 1086, A.I.R. 1928 All. 99 (100) ; Sarfaraz v. Udwat, 4 Luck. 147, 
A.I.R. 1929 Oudh 30 (32), 113 LC. 46. A stipulation that the mortgagor 
would continue to pay interest,- even if he wants to redeem the mort- 
gage, till the widow died was a clog on the euqity of redemption— Sawrc 
v. Manikyam, A.LR. 1949 Mad. 768, (1949) 1 M.LJ. 468. 

(9) Postponement of redemption for a long term : — The postpone- 
ment of redemption for a long period in a mortgage is not necessarily or 
per se a clog on redemption. What has to be seen is whether the efi^ 
of such a covenant is to postpone redemption for an unduly long periw 
without any corresponding advantage to the mortgagor or whether the 
circumstances, are such as to indicate that the stipulation postponing 
redemption is unreasonable and oppressive and intended to fetter t e 
right to redeem. Thus, in the case of a usufructuary mortgage on full 
consideration of facts it was held that a period of 50 years was not a 
clog — Bansi v. Sawanu, A.I.R. 1933 Lah. 373 (374), 145 I.C. 1016 • 

Dhar v. Shankar Lai, A.LR. 1958 S.C. 770 ; Saleh Raj v. Chandan Mai. 
A.I.R. 1960 Raj. 47. The right of redemption and the right of 

are always co-extensive ; and where the mortgage-deed expressy give 
the mortgagee a power to call in his money at any time, any stipuiati^ 
for postponement of redemption is unilateral and consequently mvai 
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Sayad Abdul Hak v. Gulam JUatii, 20 Bom. 677 ; Sari v. Motiram, 22 Bom. 
375 (377) ; Rahmat Ali v. Shadi Ram, 28 P.L.R. 150, A.I.R, 1927 Lah! 
226 (227). A covenant in a mortgage-deed postponing redemption after 
the expiry of the period fixed in the deed for redemption, amounts to a 
clog on redemption and is invalid. Thus, a mortgage-deed provided that 
the mortgagor was to redeem at the end of five years and that if he did 
not do so, the mortgagee was to have the option of taking possession 
for a period of 12 years, and that if the mortgagee took possession, the 
mortgagor was not to be entitled to redeem, till at the expiration of the 
12 years. Held by the Privy Council that the mortgage being for a term 
of five years, the mortgagor had a right to redeem on payment of the 
mortgage-money on the expiration of the five years, and. that the clause 
in the deed postponing redemption for the further period of 12 years was 
a clog on redemption and therefore invalid — Muhammad Sher Khan v 
Rafa Seth Swami Dayal, 44 All. 185 (189) (P.C,), 68 I.C. 853, A.LR. 1922 
P.C. 17. A condition in a usufructuary mortgage barring redemption, 
(1) within 5 years and (2) after 20 years from the date of mortgage 
amounts to a clog on the equity of redemption — Vaddiparthi v. Cadim- 
setti, 41 M.L.J. 563, 68 I.C. 717. See also Davis v. Symons, (1934) 1 Ch. 
442. Conditions in a mortgage deed providing for redemption after 49 
years and permitting mortgagee to rebuild, repair, pay taxes and to 
recover at a higher rate of interest the mortgage money amount to a 
clog — Sarju Ram v. Taji Bibi, A.I.R. 1962 All. 422. A clause in a deed 
of sub-mortgage that if the sub-mortgage is not redeemed for five years 
the mortgagee \yill lose his right of redemption is a clog—Jang Singh v. 
fewa Singfi, .A.I.R. 1962 Punj, 478. A covenant postponing redemption 
for a long term does not necessarily of itself amount to a clog on redemption. 
But where a mortgage was made for a very long term as 40 years, and a 
provision was inserted in th'e deed fixing a particular date on which it 
was to be redeemed, failing which the mortgage was to be renewed for 
another term of 40 years, held that the provision giving a right of redemp- 
tion on one day only in 80 years was designed to make redemption almost 
impossible, and should not be enforced, and that the Court would allow 
redemption at any time on such terms at it thought fit — Sarbdawan Singh 
V. Bijai Singh, 36 All. 551 (553), 12 A.L.J. 927, 24 I.C. 705 ; Ram Ganesh 
v. Rup Narain, A.LR. 1925 All. 34, 80 I.C. 944 ; Bhullan v. Bachcha, 53 
All. 580, A.LR. 1931 All. 380, 131 LC. 520; Ditrgo Singh v. Naivab 
Mirza Muhammad, 17 O.C. 313, 25 LC. 912 ; Kunj Behari v. Prag Narain, 
9 O.L.J. 294, A.LR. 1922 Oudh 283 ; Rajai v. Randhir, A.LR. 1925 All. 
643, 87 LC. 30 ; Chandanmal v. Saleraj, A.LR. 1958 Raj. 298. See also 
the cases under Note 363 (2). 

(10) Any covenant in the mortgage-deed conferring on the 
mortgagee any interest in the property after redemption, constitutes 
a clog on redemption. Thus, under a mortgage, the mortgagees were’ 
entitled to possession for 19 years. It was stipulated that if at the end 
of that period the mortgagor paid off the mortgage-money, the property 
was to belong, as to a limited interest therein only, to the mortgagor, and 
as to, the major interest therein, to the mortgagees; if the mortgagor 
failed to pay off the mortgage-money at the end of the 19 years, the 
property was to belong to the mortgagees absolutely. Held that the 
covenant was a clog on redemption and therefore void Mehrban v. 
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^fhana n Lah. 251 (P.C), 34 CW.N. 529 (534), 32 Bom. LR 882 28 
A.L.J. 544, 58 M.L.J. 714, A.I.R. 1930 P.C. 142, 123 I.C. 554. SiSrfv 
a stipulation that the mortgagee, even after the full payment of princinj 
interest and costs, should continue to receive for a dehnite or indefinite 
period a share of the rents and profits of the mortgaged property is void 
—Noakes v. Rice, [1902] A.C. 24 (31). “ 


(11) An agreement in the mortgage-deed giving the mortgagee a right 
to purchase the mortgaged property at an inadequate price (e.g., at 40 per 
cent, of its value) is void — Samuel v. Jarrah Timber and Wood Patdne 
Corporation, Ltd., [1904] A.C. 323. 


So also, a stipulation in a mortgage-deed that the mortgagee shall be 
employed as a broker of the mortgagor-company, and that if the company’s 
goods are sold otherwise than through the mortgagee, he should be paid 
the amount of commission he would have earned if the goods had been 
sold through him, is void — Bradley v. Carrit, [1903] A.C. 253. 

(12) A stipulation which gives the mortgagee an advantage which does 
not arise legitimately from the mortgage contract is treated as a clog— =Aft. 
Subratan v. Dhanpat, A.I.R. 1933 All. 70 (72), 54 All. 1041, 143 I.C. 409. 


(13) Where a mortgage-deed embodied a contract to the effect that, 
the mortgagor would pay the rent to the zemindars and that if the rent is 
paid by the mortgagee then the mortgagor would have nothing to do with 
the mortgaged field which the mortgagee might get entered in his name 
as tenant-in-chief, it was held that the covenant in the second part was a 
clog—Hardioar v. Sita Ram. A.I.R. 1934 All. 888, 150 I.C. 879. 

(14) A stipulation that it would be open to the mortgagee alone to 
ask for payment of the mortgage money and that the mortgagor would not 
be entitled to seek redemption, is a clog on the equity of redemption — 
Vaidhyanatham v. Jnanaprakasam, A.I.R. 1953 Tr.-Coch. 570. 

(15) A stipulation that the mortgagor will not be entitled to redeem 
the mortgage until the happening of an uncertain period of a certain event 
w'ill be a clog — Sarma v. Manikyam, A.I.R. 1949 Mad. 768, (1949) 1 M.L.J. 
468. 

(16) In a deed of mortgage It was agreed that if the mortgagor paid 
the amount due within the stipulated period the mortgagee would enjoy 
the mortgaged property paying every 3 'ear a fixed amount to the mortgagor. 
Held that the stipulation was a clog — Yendru v. Satyavatamtna, A.I.R. 
1957 Andhra 30. 

363. What is not a “clog” The mere fact that the terms of a 
mortgage are hard does not lead to the conclusion that they are to be con- 
sidered as forming a clog on redemption. A man who ehters into a tran- 
saction with his eyes open, and without any undue influence being broug t 
to bear upon him, cannot ask to be relieved of the consequences of Ins 
action— N oMm Ram v. Shadi Ram, 40 P.W.R. 1919, 49 I.C. 946. See also 
Aga Mahomed v, Venkatappaya, 35 M'.L.J. 287, 48 I.C. 379 (382). Wher 
at the time of the transaction there was no covenant which could neces- 
sarily postpone the mortgagor’s right of redemption to a very indefinite 
period or which would create an insuperable difficulty m his way, .there 
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is no clog— Koeii v. Mathura Koeri, A.I.R. 1926 All. 171, 24 AL I 
125, 90 I.C. 87. The following covenants have been held not to’ constitute 
any clog on redemption: — 

(1) Condition for redemption of prior mortgages subsequent 
to the execution of a mortgage, the mortgagor executed a fresh mortgage 
for further advances, and in this subsequent mortgage he stipulated that 
the prior mortgage should not be redeemed until the principal and interest 
due under the subsequent mortgage had been paid, it was held that such 
a stipulation was not a clog on redemption, and the mortgagor must 
satisfy the subsequent mortgage before he could be allowed to redeem the 
earlier mortgage — Sheo Kumar y, Fittu Singh, 9 I.C. 52 (AIL) ; Ranjit 
Khan v. Ramdhan, 31 All. 482 ; Brij Lai v. Bhawani, 32 All. 651 ; Shib- 
narain y. Gajadhar, 48 AH. 292 ; Chauharaja v. Ram Harakh, 2 O.L.J. 601 ; 
Naunidh Lai v. Mahadeo, 25 O.C. 134; Ram Charan v. Jagan, 24 I.C. 737 
(All.) ; Gayadin v. Gajadhar, 24 LC- 611 (All) ; Mt. Jugesri v, Aftab Chand, 
A.I.R. 1928 Pat. 582, 8 Pat. 68, 1 12 LC. 655 ; Ram Kishore v. Ram Nandan, 

A. I.R. 1928 AH. 99, 25 A.L.J. 1086, 108 LC. 149 ; Mt. Rangili v. Pearey 
Lai, A.I.R. 1940 All. 101, 1939 A.L.J. 1056, 186 LC. 519; Har Prasad. 
v. Ram Chandra, 44 All. 37 (F-B.). So again, a covenant in a subsequent 
’mortgage' not to redeem that mortgage without redeeming at the same 
time a prior debt or mortgage, is not a clog on the equity of redemption 
but is a part and parcel of the subsequent contract, and the parties are 
bound by it — hnam Baksh v. Anwari Begam, 18 LC. 718 (All.); Abhai 
Nardih v. Mata Prosad, 24 O.C. 240, 64 I.C. 82 ; Abdul Hamid v. Jairaj, 
3 A.L.f. 768 ; Har Govind v. Tula Ram, 10 LC. 222 (AH.) ; Hari v. Vishnu, 
28 Bom. 349 (F.B.) ; Paras Ram v. Sheo Dhan, A.I.R, 1932 All. 558, 138 
LC. 492. This subject is more fully discussed in Note 378- under section 61. 

(2) Long term in usufructuary mortgage: — A long term in a usufruc- 
tuary mortgage does not necessarily amount to a clog on the equity of 
redemption — Hira Lai v, Khizar, A.I.R. 1936 Lah. 168, 161 I.C. 251 ; Hasar 
All V. Ajodhya Sah, I.L.R. 1950 Pat. 173 ; Hira v. Sitaram, A.LR. 1949 
Nag. 12. It is obvious that a long term in a usufructuary mortgage is less 
likely to operate as a clog on redemption than in any other class of mort- 
gage, because redemption is effected on payment of a fixed sum and there 
is no danger of arrears of interest amounting up to an extent which may 
far exceed the value of the property — Saiyid Zulfiqar v. Suraj Prasad, 9 
O.L.J. 365, A.LR, 1922 Oudh 221. And so, the Courts’ have upheld ,1 
usufructuary mortgage which stipulated that the mortgagor should not be 
entitled to redeem until after the expiry of 15 years — Lila v. Vasttdev, 1 1 

B. H.C.R. 283 ; or 20 years — Sarban v. Bhagwan, 28 P.L.R. 59, A.I.R. 1926 
Lah. .457 ; Piiran Singh v. Kesar Singh, 39 P.R. 1907 ; or 35 years — Sarfaraz 
V. Udwat, 4 Luck. 147, 113 LC. 46, A,I.R. 1929 Oudh 30; Dattawaii v. 
Amardeo, 12 A.L.J. 492 ; Aga Muhammad v. Venkatappaya, 35 M.L.J. 287 ; 
•or 50 years — Sundar Singh v, Hukam Singh, 219 P.L.R. 1914 ; Sayad Abdul 
Hak V. Gulam, -20 Bom. 677 ; Faujdar v. Abdul Sa?nad, 5 Lah. L.J. 394 ; 
Milkhi V. Fattu, 40 P.L.R. 1903 ; Maiku v. Gayadin, 57 LC. 603 ; Ram v. 
Jagrup, 15 I.C. 880, 10 A.L.J. 157'; or 40 years— La/ Singh v. Kartar-Singh, 
A.LR. 1930 Lah. 1060, 130 LC. 57 ; or 51 years— Abdur Rahman v. Ram 
Padarath, A.LR. 1945 Oudh 113, 20 Luck. 85 ; or 60 years— Ralla v. Amin 
Chand, 126 P.R. 1908 ; Ram Samujh v. Sheoraj. 20 A.L.J. 607 ; or even 
90 j^ars — Mahomed Ihrahim v. Mahomed, 8 LC, 1068, 1910 M.W.N. 792 ; 
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Baldeo V. Losai, 4 Luck. 203, 5 O.W.N. 1091, 114 I C sn atd 
O udh 54 ; or 150 years— Abdulla v. Sadulla, 15 i,c 917 • Tasannnrfh 
Venuthurupalli; A.I.R. 1944 Mad. 501, (1944) 2 M.L.M44^. or 
Side Munja v. Giga Kama, A.I.R. 1953 Sau. 193 ; Jodhirani Sah v Harlh • 
r seeDurga Charan v. Poresh, A.IR 1925 

Cal. 105, where though the period of redemption was 50 years redemotinn 
was allowed after 26 years. ^ emption 


These provisions restraining redemption for a long period have' been 
upheld on the ground that the Indian Limitation Act allows a very lone 
period {viz., 60 years) for suits for redemption, although the soundne^ 
of this ground has been doubted in Sarbdawan v. Bijai, 36 All. ( 553 ) Still 
in such cases, the Courts should be guided by considerations of justice 
and equity. 'Where the effect of a covenant is to postpone redemption for 
an unduly long period, without any corresponding advantage to the mort- 
gagor, or there are circumstances indicating that the covenant- postponing 
redemption is unreasonable and oppressive and intended to fetter the right 
to redeem, a Court may allow redemption irrespective of that term— Dm-ga 
Singh v, Nawab Mirza, 17 O.C. 313, 25 I.C. 912 ; Darghai v. Rafigunnissa, 
A.I.R. 1927 Oudh 237 (238) ; Bachu v. Perbhtt, A.I.R. 1926 Oudh 356, 13 
O.L.I. 476 : Abdul Hakim v. Sajjad Husain, 26 O.C. 209, A.I.R. 1923 Oudh 
209, 74 I.C. 304 ; Raza Mahomed v. Ram La], 12 O.L.J. 222, A.I.R. 1925 
Oudh 406 ; Kun'i Behari v. Prag Narain, 9 O.L.J. 294, A.I.R. 1922 Oudh 
283 ; Saiijed Zulfikar Ali v. Suraj Prasad, 9 O.L.J. 365, A.I.R. 1922 Oudh 
221 ; Sohan Lai v. Kumvar, 61 I.C. 962 (Oudh) ; Madho Singh v. Lachhmi, 
A.I.R. 1925 Oudh 720. This subject has been, very fully discussed in 
Balbhaddar v. Dhanpat Dayal, 27 O.C. 4, A.I.R. 1924 Oudh 237. But tt 
is impossible to lay down a hard and fast rule as to what should and what 
should not be regarded as an improper restraint or fetter on the right of 


redemption. The decision in each case must depend upon its own circums- 
tances. The mere fact that the mortgage-deed contained a condition that 
in case the mortgage was not redeemed on the date on which the mort- 
gage-period (20 )'ears) expired, the mortgagor would not be able to redeem 
it for another period of 20 years, would not amount to a clog on the equitj' 
of redemption, in the absence of materials to show that there was a design 
to make redemption very difficult, if not impossible — Narsingh Prasad v. 
Rupan Singh, 1929 A.L.J. 606, 116 I.C. 876, A.I.R. 1929 All. 388 (389). 
Although the mortgage may be for a long period (e.g., 35 years), still if 
there are no provisions in the mortgage-deed which are wholly advantage- 
ous to the mortgagee and do not confer any corresponding advantages on 
the mortgagor, there is no clog on redemption — Sarfaraz v. Udwat, 4 Luck. 
147, 5 O.W.N. 974, 113 I.C. 46, A.I.R. 1929 Oudh 30 (31). But where a 
mortgage-deed contained onerous and one-sided covenants "which operated 
to postpone the right of redemption for 60 years, while allowing the mort- 
gagee to call for the mortgage-money at any time he liked, held that as the 
covenant postponing redemption was unilateral and an unreasonable fetter 
on the equity of redemption it could not be enforced — Lai Bahadur v. Zaltm 
Singh, 2 O.L.J. 1, 27 I.C, 581 ; Saijad Abdul Hak v." Culam Jilatri, 20 Bom. 
677 ' Smi v. Motiram, 22 Bom. 375. A provision fixing a very long term 
in ^’usufructuary mortgage is not a ground for holding that the provision 
should not be enforced, but where a further provision has been inserted 
in' the deed which makes redemption very difficult, if not impossible, a. 



Sec, 60] 


transfer of property 585 

the end of that term, such a provision is a clog on redemption and cannot 
be enforced — Sarbdawan v. Bijai, 36 All. 551 (553), 12 A.L.J. 927, 24 I C 
705. Where a usufructuary mortgage-deed provided that redemption 
should take place after 99 years on payment of double the amount of the 
principal money secured, held that the covenant created an unreasonable 
and oppressive fetter on the right to redeem, and the Court would allow 
redemption, irrespective of that term, on such condition as it may deem 
fit to impose — Muthura Prosad v. Bhagwat Prosad, 22 O.C. 191 ; Abdul 
Hakim v. Sajjad. Husain, 26 O.C. 209, A,I.R. 1923 Oudh 209. A covenant 
postponing redemption for 200 years has been held to be a clog on redemp- 
tion— Fute/i Mohammad v. Ram Dayal, 2 Luck. 588, 4 O.W.N. 502, A.LR, 
,1927 Oudh 224 (225). Where under the agreement the mortgagor was to 
redeem the mortgage 99 years after its execution and the mortgagee was 
authorized to build any structure on the mortgaged plot as he liked, it 
was held that the two terms were so unreasonable that they amounted to 
a clog on the equity of redemption — Vadilal v. Cokaldas, A.LR. 1953 Bom. 
408. But see Sar/ug Mahto v. Devrap Devi, A.I.R. 1963 Pat. 114. 

■ (3) A stipulation that if the mortgagee constructed new buildings by 
demolishing the kachcha structure, the mortgagor would pay cost of cons- 
truction at the time of redemption was not a clog on redemption — Chhedi 
Lai v. Babu Nandan, A.LR. 1944 All. -204, l.L.R. 1944 All. 302. Where the 
mortgagor, apart from agreeing to a term of 99 years for redemption gave 
the mortgagee in possession unlimited right to improve the mortgaged 
property and to add the cost of improvement to the mortgage money it 
was held in a suit for redemption after 72 years that the term of 99 years 
and right to add the cost of improvement operated as a clog and that the 
suit was not pre-mature — ChandanmaV'f. Saleraj, A.LR. 1958 Raj. 298. 

, (4) Condition of pre-emption by the mortgagee-. — Speaking generally, 
a mortgagee is not allowed as such to avail himself of the necessities of 
his debtor so as to obtain a collateral or additional advantage beyond the 
payment of principal, interest and costs. (Coote on Mortgage., p. 15). But 
if the covenant creating the collateral- advantage is not objectionable on 
the ground of unfairness or unreasonableness, it will be enforced — BimaL 
lati V. Biranja, 22 All. 238. Thus a mortgagee may stipulate for the 
collateral advantage of a right of pre-emption- (if the mortgagor sells. 
within the period of mortgage) at the market value of the day ; and-such a 
covenant is valid and enforceable, because the option of sale is still left 
with the mortgagor who may sell or redeem as he likes, the only stipula- 
tion being that in the event of his choosing to sell, he shall give the mort- 
gagee the first offer — Ramaswami v. Chinnan, 24 Mad. 449 (459) ; Matura 
Subba V. Sureridra, 8 Pat- 243, 9 P.L.T. 747, 113 I.C. 106, A.I.R. 1928 
Pat. 637 (638) ; Bimal Jati v. Biranja, 22 All. 238 ; Harish v. Jahuruddin, 2 
C.W.N. 575. In a later Madras case, it has been remarked, by way of 
obiter, that a right of pre-emption given to the mortgagee if the mortgagor 
wishes to sell the property even within the period of mortgage is a clog on 
redemption ; for, in fact, a right of pre-emption may well prove a hindrance 
to a sale of the property for full value— Tirumala v. Srinivasa, 52 
Mad. 300, 121 I.C. 753, A.I.R- 1929 Mad. 243, (250). But a stipuktion 
that the mortgagee would pre-em.pt not by paying the market-price of the 
day or the same price as that offered by a stranger, but the price fixed 


74 
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m the mort^p-instrument itself is oppressive and unconscionable— 
Ramasamt v. C^nmn 24 Mad. 449 (459). Similarly, a covenant by Sdi 
the mortgagor binds himself to sell to the mortgagee at a concession price 
i.e., at something less than the full value of the property is a cloVon 
redemption and therefore void— Ttrumala v. Srinivasa, 52 Mad -^nn « 
M.I.J 318, A,I.R. 1929 Mad. 243 (250), If fta n.or4aglS' pSd« 
that the mortgagee shall have a right of pre-emption even if the mortBaeor 
sells after redeeming the property, such a right exercisable after redeinp- 
tion amounts to a clog on redemption — Ramasgmi v. Chinnan. 24 Mad 
449 (455) ; Tirumala v. Srinivasa, supra. 


(5) Granting of leases -. — Leases between mortgagor and mortgagee 
{e.g., the granting of a usufructuary mortgage, and the subsequent grant 
of a lease to the mortgagor by .the mortgagee) are very common and are 
not bad in themselves, though like all other transactions between a mort- 
gagor and mortgagee, they are to be looked upon with a certain amount 
of suspicion— Mahomed Cassum v. Joseph, 7 Bom. L.R. 772. Such leases 
to be valid should last onl)' during the pendency of the mortgage. A 
lease which is to. continue* after redemption is a clog on redemption— 
Ankinedu v. Siibbiah, 35 Mad. 744. See Note 362 (5) ante. 


But where a usufructuary mortgagee granted a lease of the mortgaged 
property to the mortgagor for a term of years different from the term of 
the mortgage and the mortgagor executed a kabuliyat whereby he under- 
took to pay a fixed rent, and the rent was made a charge of the property, 
held that the two documents could not be read as forming one trans- 
action but that ' they must be regarded as separate and independent 
transactions and that the mortgagor was entitled to redeem the mortgage 
independently of the kabuliyat and could not be compelled as a condition 
precedent of redemption to pay off the rent chaise created by the kabuliyat 
—Khuda Buksh v. Alimunnissa, 27 All. 313. 


(6) There is no clog on the equity of redemption where the mortgagor 
stipulates that he will not be entitled to redeem the mortgaged proper^ 
without first paying up the rents of the same property which he held as a 
tenant under the mortgagee — Chatter Mai v. Baij Nath, 28 All. 712. See 
also 20 All. 401 in Note 369 below. The provision for the payment of 
"Deorah” (an undertaking to pay at the time of redemption not the 
principal only but a larger sum) is not a stipulation by way of penalty 
under sec. 74, Contract Act It does not also operate as a clog on the 
equity' of redemption — Lala v. Hira fan, A,I.R. 1926 Oudh 502, 96 I.C. 538, 

(7) High rate of interest : — The mere fact that a' high rate of interest 
has been stipulated in a mortgage-deed does not entitle the mortgagor 
to put forward a case of clog, in the absence of any proof of undue influence 
or unfair dealing in the stipulation for interest— Saheb Baksh v. Mahomed 

■ AH, 7 O.LJ, 389, 58 LC. 115 ; Sarfaraz v. Vdwat, 4 Luck. 147, 113 LC. 

1929 Oudh 30 (32). See also Baldeo v. Losai, 5 O.W.N. 1091, 
A.'lR. 1929 Oudh 54 (55), and Ram Krishna v. Heramho, 33 C.W.N. 388 
(390) But interest at 24 per cent, per annum' with six-monthly rests on 
a mortgage amount of Rs. 98 only for a term of 50 years is hard and 
unconscionablo-Gajmy v. Munna, 4 Luck. 415, A.LR. 1930 O^h 173 
(175), 126 I.C. 673- A stipulation for payment of interest at 24 per 
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on the mortgage-amount and on the cost of improvement made by the 
mortgagee, which were about ten times the mortgage-amount, was 
inequitab’.e— Sccfe;/ v. Bhabhuti, 52 All. 831, A.I.R. 1931 All. 201 (202). 

(8) Stipulation to pay remuneration to mortgagee for services: —An 
agreement whereby the mortgagee in possession agrees with his mortgagor 
to charge for his personal services, (e.g., an agreement for payment of a fair 
remuneration to the mortgagee who acts as manager) of a large concern 
like a spinning and weaving mill to keep it in a high state of efficiency 
is not a clog on redemption — Hope Mills Ltd. v. Cowasji, 13 Bom.L.R. 162. 

1 (9) A provision in the deed postponing the mortgagor’s taking posses- 

sion so long as there were .fruit-bearing trees on the land planted by the 
morgtagee, is not a clog on the equity of redemption — Genu Tukaram v. 
Narayan, 45 Bom. 117 (123), 59 I.C. 258- 

(10) A stipulation in a usufructuary mortgage of agricultural land 
that redemption should take place only in the month of Jeth, i.e., before 
the mortgagee commences to sow the crops for the next season, is not a 
clog on the equitj' of redemption. The intention of the mortgagee is to 
permit redemption at a time when the crops are not standing — Kripal v. 
SheoamlK.r, 1930 A.Lf. 610, A.I.R. 1930 All. 283 (285), 126 I.C. 366. It 
is a reasonable practice to provide that redemption shall take place only 
in the Khali fast, in the month of Jeth, when the crops are off the ground. 
The mortgagor is allowed a month within which to redeem the mortgage, 
and if he fails to redeem within the month, he must wait till the following 
year— Sarbdawan v. Bifai, 36 All. 551 (554). See also Bansi v. Girdhar, 
1894 A.W.N. 143 ; Muhammad v. Baldeo, 38 All. 148 ; Narasingha v, 
Achhatbar, 36 All. 36 (39) ; Kadir Bibi v. Mailappa, A.I.R. 1946 Mad. 542 
(F.B.), I.L.R. 1946 Mad. 739. 

364. Payment to whom to be made: — Wliere there are two or more 
joint mortgagees, a payment made by a mortgagor to one of them does not 
operate as a discharge of the debt so far as the other mortgagee or mortga- 
gees are concerned. A payment to one mortgagee is valid only to the extent 
of his share of the debt. There is notliing to indicate that each of the mort- 
gagees is a creditor for the whole ; consequently jrayment to one would ’ 
not liberate the debtor against all the creditors — Hossainara v. Rahiman- 
nessa, 38 Cal. .342 ,• Ray Satindra Nafh v. Ray Jatindra Nath, 31 C.W.N. 
S74, A.I.R. 1927 Cal. 425 ; Jatihari v. Ganga, 41 All. 631 ; Umesh v. 
Dmabandhu, 21 C.L.J. .570, 29 I.C. 966. See also Mahadeosingh v. Bal- 
muktind, A.I.R, 1948 Nag. 279, I.L.R. 1947 Nag. 553; Md. Sharif v. 
Abdullah, A.I.R. 194.3 Pesh. 1; Alburi v. Muthangi, A.I.R. 1943 Mad. 
271, 194.3 M.W.N. 228. In England also, the law is tlie same. As stat- 
ed by Lord Alvanley M.R. ; "Although the mortgagees take a j(^f 
security, each means to lend His own money, and take back his own — 
Morley.v. Bird, (1798) 3 Ves. 631; Steeds v. Steeds, (1889) 22 Q.B.D. 
537 ; Matson v. Dennis, (1864) 10 Jur. N.S. 461 ; Powell v. Broadhurst, 
[1901] 2 Ch. 160. 'In a Madras case it was held that if there were several . 
joint mortgagees, a mortgage was fully discharged by payment to one 
of them, though he was not an agent of the otlrers — Barber Maran v. 
Ramanna, 20 Mad. 461. The Judges who gave this decision followed 
the English case of Wallace v, KelsaU, (1840) 7 M. & W. 264. But tire 
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juthoiity of this case has been considerably shaken by die decision in 
Powell V. Broadhurst (supra). Tlie coiTectiiess of the Madras case has 
been doubted in several cases of the same High Court; see Ahima Bibi 
V. ^bdul Kader, 25 Mad. 26 ; Veemstcamy v, Ibramsa, 19 M.L.T. 221 
1 I.C. 200; Ramaswamy v. Muniandi, 20 M.L.J. 709, 5 I.C. 343 - S/jejjt/i 
Ibrahim v. Rama Aitjar, aS Mad. 685. Where it has been agreed between 
two joint creditors A and B that A alone shaU receive the sum and not 
B, and the mortgagor with notice of that agreement and defiance of it 
makes payment to B, it cannot be treated as a valid payment in discharge 
of the debt. It will be presumed to have been made in fraud of tL 
person who was entitled to receive the money — Chinnaramanuia v, Pad- 
manabha, 19 Mad. 471. 


Similarly, where the original mortgagee dies, leaving two or more 
heirs jointly entitled to his estate, a payment made by the mortgagor of 
the amount due on the mortgage to one of those heirs without the con- 
currence of the rest does not amount to a valid discharge of the debt. The 
right which the several heirs jointly get on the mortgagee’s death to 
enforce the mortgage is a right created by law in consequence of the 
devolution upon them of the single and indivisible right wliich the origin- 
al mortgagee had as the sole promisee, and not in consequence of their 
being 'joint promisees’ — Sitaram v. Sridhar, 27 Bom, 292. See also Bana- 
mali V. Talua Ramhari, 5 P.L.J. 151, 55 I.C. 841. Tlie principle is diat 
several co-heirs constitute one heir and are connected together by unity 
of interest and unity of title. One of the heirs, therefore, cannot enforce 
the mortgage without the concurtence of the rest so as to give a valid 
discharge to the mortgagor and free the mortgaged property from the 
incumbrance — per Tindal C.J. in Decharms v. Horwood, (1834) 10 Bing. 
526. 


A payment to the mortgagor’s agent discharges the mortgage-debt 
Consequently where in the case of a mortgage in favour of the Karta of a 
Hindu joint family, tlie Kartals brother accepts payment of the mortgage- 
debt during liis absence -as his agent and grants a receipt, the receipt 
constitutes a valid discharge for the mortgage-debt — Ram Kripal v. Bales- 
war, A.I.R. 1941 Pat, 246, 192 I.C, 861. A payment may be made to an 
authorised agent ; but payment to an agent, who to the knowledge of 
the debtor had no authority to receive the payment or who disclaims 
authority to receive it, does not discharge the debtor — Mackenzie Lxjall 
V.. Shib Chunder, 12 B.L.R. 360 ; Bai Ridtenbai v. Fraser Ice Factory, 
32 Bom. 521, 


365.. Mode of payment A payment may be made not only in the 
current coin of tlie realm but in any other medium that the creditor may 
clioose to accept — Ragho v. Hari, 24 Bow, JB19. But ordinarily, a tender 
of money in payment of the debt must be made with the actual production 
of the amount in the current coin or in currency notes ; and if a debtor 
sends a cheque or bill without any authority or request by tlie credior 
that the amount should be remitted in that manner, the iR^er is not 
bound to accept it in payment— Krishna Prosad v. Beni Ram, U All. 85 ; 
Jarnt Tarini v. Naha Gopal, 34 Cal. .305; Wade’s case, 5 Co. Rep. 114a; 
PdglasS V. Oliver, (1831) 2 Cr. & Jer. 15. Wlien a tender is ^rfually made 
but in a currency different from that required by law, y a q 
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on a banker, the objection to the form of tlie tender may be expressly 
or impliedly waived by the creditor, and he will be deemed to have 
waived the objection, if he rejects the tender on the ground of the insuffi- 
ciency in amount or on some other ground, without making any objec- 
tion to the legality of the tender in point of quality — Jagai Tarini v. 
Nobo Gopol, 34 Cal. 305 ; Polglos v. Olioor, 2 Cr. & J®r. 1 l5 ; ]ones v. 
Arthur, 8 Dow. 442; Caine v. Coulton. 1 H. &'C. 764. ^^^^en a mort- 
gage-debt is contracted in a particular currency, it should be repaid in 
that currency. Thus, where the loan was of Rs. 450 in the Poona cur- 
rency, the decree must be for Rs, 430-2-11, which is equivalent in British 
currency to Rs. 450 of the Poona .currency, and not for Rs. 450 of the 
British currency — Trhnbak v. Sakharam, 16 Bom. 599 (603).. Wliere in 
an old mortgage, the money had been advanced in shikkai coins, held 
that the mortgagor would be entitled to redeem on payment of money 
in British currency calculated according to the value of the shikkai coin 
— Hiralal v. Narsilal, 11 Bom. L.R. 318, 2 I.C. 469 (471). 

Where there is a stipulation that no payment will be accepted by 
tlie mortgagee, unless on a registered receipt or endorsement on the 
back of the mortgage bond, tlie mortgagee can, when the stipulation is 
not fulfilled, refuse to aiijiropriate tlie psiyment towards the mortgage- 
debt — Gopaljee. v. Upendra, A.I.R. 1942 Pat. 498, 23 P.L.T. 384. 

IVliere no stipulation or covenant has been made between the con- 
tracting parlies as to the payment of the sum in instahnenis, the lender 
is entitled to decline to receive payment in instalments, and can claim 
that the whole sum due be jiaid at one and the same time — Behari Lai v. 
Ram Ghulam, 24 .4.11. 461. 

366. Place of payment : — ^Where no specifiic contract exists as to 
place where the payment is to be made, it is the debtor’s duty to seek 
out the creditor and to make payment where the creditor is — Moiilal v. 
Stirjamal, 30 Bom. 167 ; Mahadaji v. Pairia, 2 N.L.R. 62 ; and the cre- 
ditor cannot be compelled to go to any place the debtor chooses — Maha- 
daji V. Pairia, sujira. Where the mortgagee is deliberately keeping out 
of the way to avoid tender, in order that he might hold the property as 
long as he could, and after that, transfer it to a particular friend of his 
own, it will be sufficient if the money is tendeied at tlie mortgagees 
house or last place of abode — Fisher on Mortgage, 5th Ed., p. 717. The 
be.st course in such a case is to deposit tlie money in Court (Sec. 83). 

366A. Evidence of payment : — ^Even where the mortgage-deed 
contains a stipulation that the only evidence which the parties could rely 
upon in support of any payments made in satisfaction of the mortgage-debt 
would be payments endorsed on the mortgage-deed itself, it is open to 
the mortgagor to rely on a receipt sigiieH by the mortgagee or his agent — 
Ram Kripal v. Bales-war, A.I.R. 1941 Pat. 246, 192 I.C. 861. A registered 
deed is not necessary to prove redemption. It can be proved by pay- 
ment, conduct of the parties and other facts — Dattajirao v. Prahladas, 
A.I.R. 1956 Madh. B. 72. 

. 366B. Effect of payment ; Extinguishment of mortgage Once the 

payment of the full dues under a mortgage has been established, the ex- 
tinguishment follows as an inference of law. A mortgage is not extin- 



590 TRANSFER OF PROPERTY 


• [Sec. 60 


guished by a subsequent agreement between the parties. It is ordinarilv 
extinguished by operation of law after satisfaction. It can come to Z 
end without any subsequent registered agreement— Ram Ktimar v Ro™ 
Nath, A.LR. 1942 Pat. 315, 23 P.L.R. 143, 8 B.R. 519. 


367. Tender : A good tender cannot be made by a stranger or 
generally, by any person not entitled to the equity of redemption— Wot- 
kins V, Aslnvicks, Cro. Eliz. 132. A tender by one or more of several 
mortgagors is not such as a mortgagee is bound to accept, unless it is 
made conjointly by all the mortgagors, or on their behalf and with their 
consent— Ham Baksh v. Mohunt Ram Loll, 21 W.R. 428. 


Tlie practice of the Court is not to require a party to malce a formal 
tender where from the facts stated or from the evidence it appeai-s tliat 
tender would liave been a mere form and that the party to whom it \yas' 
made would have refused to accept il—Venkataraijanim v. Venkate 
A.I.R. 1923 P.C. 26, 46 Mad. 108, 28 C.W.N. 25, 71 I.C. 1035. 


Aetna] production of money is not in all cases necessary to constitute 
a tender where it is shown that the creditor would not have accepted the 
money, even if produced — Mating Po Tun v. Mating E. KJia, 9 L.B.R. 18. 
Actual jiroduction of money may be dispensed wnth by the express dec- 
laration or equivalent act of the creditor, if the tender be otherwise suffi- 
cient ; so that if the debtor says he has the sum ready in his pocket 
(stating the amount), and brought it for the purpose of satisfying die 
demand, or being in the house, offers to go and fetch it from another 
part of the house but the creditor desires him not to trouble lumself to 
produce or to fetch the money, as he will not take it, or if tlie creditor 
not communicating personally noth the debtor, refuses to audiorize his 
agent to take the money, or to take it himself, the tender wll bq good 
— ^Fislier on Mortgage, 5th Edn., p. 719, Thus, a mortgagor went to die 
mortgagee on the due date to pay the money due on the mortgage. The 
money, though not actually produced, was ready there and then for the 
purpose. But the negotiations fell through because tlie mortgagee dem- 
anded three montlis’ extra interest. HeW that there was a sufficient 
tender of money by the mortgagor — Pestonjee v. Harmasjee, 5 Bom. L.R. 
387. But in some other cases it has been held that tlie money must be 
actually produced, unless the iiarty entitled to payment waived it. A 
mere offer expressing ivillingness to pay is" not sufficient — Chetan Das v. 
Go'vind, 36 All, 139; Mohammad Mushtag v. Banke La], 42 All. 420; 
Kamaija v. Deoapa, 22 Bom. 440. In an English case it was held that 
generally the money should be actually produced, for though the creditor 
may at ffist refuse, yet tlie sight of the money must tempt him to take 
it — Thomas v. Evans, 10 East 101. 


It is of the essence of a valid lender that it should be uiiconditioiial. 
If the offer is accompanied by a condition which prevents it from being 
perfect or complete in itself, it cannot be regarded as equivalent to pay- 
ment and the promisee is under no obligation to accept it—SHra hal v. 
Kltizar A.I.R. 1936 Lah. 168 (175-176), 161 I.C. 251 ; Narain v. Abinash, 
A.I.R. 1922 P.C. 347, 69 I.C. 273. 


The mortgagor is not bound to pay 
estate until the latter obtains probate. 


tlie executor of the mortgagees 
Therefore, where the mortgagor 
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got the. money ready for immediate payment and intimated to the execu- 
tors that the money was waiting -to be paid to them, but did not actually 
make payment because the executors had not yet taken probate, there 
was a valid tender as from the time the intimation was given, and tlie 
mortgagor was not bound to pay any interest, after that date— Panduraim 
V. Dadabhay, 4 Bom. L.R. 453. 

A tender of a smaller sum than is due is not a good tender— C/itiii- 
der V. Jadoonafh, 3 Cal. 468. 

See also Note 509 under seci 84. 

368. Tender whether necessary before suit it was once held in an 
Allahabad case that the mortgagor was not entitled to bring a suit for 
redemption unless he had made a tender (i.e., offer of payment) of the 
mortgage-money ; and in a suit for redemption it must be shown that 
he had made such a tender — Muhammed Ali v. Baldeo Pande, '38 All. 
148, 14 A.L.J. 56 ; see also Md. Mushtaq v. Bcinke Lai, 42 All. 420. But 
this view has now been changed. Tlie same High Court now lays down 
that all that sec. 60 means is that there is an inherent right in the moit- 
gagor to require the mortgagee to deliver the mortgage-deed, etc., when 
the mortgagor pays the amount- due at a proper time and place. It does 
not necessarily mean that before a suit for redemption can be instituted, 
the amount must be paid or tendered. In other woi'ds, his right to claim 
redemption on payment of the mortgage-money exists although he has 
not yet made any tender, provided the mortgage-money has become 
payable — Het Singh v. Behdry Lai, 43 All. 95 (97), 59 I.C. 92; Saiyed 
Ahmad v. ^harmun, 43 All. 424 (426) ; Mewa Ram v. Ganga, 17 A.L.J. 
910, 52 I.C. 229. All that this section lays down is a definition of the 
right of redemption ; it does not prescribe the conditions under which 
a suit for redemption can be instituted, and does not require that a 
tender must be made before the beginning of the suit — Raghtinandan 
Raghunandan, 43 All. 638 (641, 642) (F.B.), 19 A.L.J. 572 ; Dlnanath v. 
Ramardi, 6 Fat. 102, A.I.R. 1926 Pat. 512. Tlie Madras High Court like- 
wise holds that this section does not apply to a suit for redemption but 
to redemption by private arrangement alone, and therefore the non- 
payment or non-tender of the amoimt due on the mortgage previous to 
suit is not a bar to a suit for redemption — Butchanna v. Varahulu. 24 
Mad. 408. 

Wliere one of the terms of redemption was that the mortgagor should 
deposit the mortgage-money on or before a particular date, the non- 
deposit ’of the mortgage-money on that date is no ground for dismissing 
the redemption suit. The equities of the case, if necessary, may be set- 
tled by making a proper order for costs — Amha Prasad .v. Mooga Ram, 
A.I.R. 1930 All. 523, 128 I.C. 235. 

Wliere tlie mortgage-money is alleged to have been satisfied out of 
the usufruct, a tender is out of the question — Hof Singh v. Behari Lai, 
43 AU. 95 (98). 

Where the mortgagee in possession resists the right of tlie mortgagor 
to get release of the mortgaged property and to give up possession even 
after a valid tender made by tlie mortgagor has been refused by tlie 
mortgagee or a deposit is made by die former and the latter refused to 
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withdraw the same, tlie suit which tlie mortgagor has to institute a 
suit for redemption, and the mortgagor must include in such a suit hk 
claim for over-payments to the mortgagee or excess profit received hv 
Inm. If he does not do so, he would be debarred from claimins the 
same in a subsequent suit. Tlie mortgagee does not become a tiesnasser 
from the moment of the tender or from the moment he receives tlie notice 
of deposit, and a suit for mesne profits after a suit for possession or 
redemption for a period anterior to the date of the institution of the suit 
for possession oi- redemption will not lie. After a tender or deposit the 
mortgagee still continues as a mortgagee ; the only effect is that interest 
ceases to run i\nd that a heavier burden in the matter of accounts is 
throw'll on the mortgagee— flfl/ Mohan v. Saroda, A,I.R. 1936 Cal 200 
(201, 202), 40 C.W.N. 627, 162 I.C. 709— per R. C. Mitter, J. 

369. “Mortgage-money” Hie term mortgage-money has been 
defined in section 58 as “principal money and interest” ■ A mortgagee is 
entitled to treat the interest due under a mortgage as a charge on the 
mortgaged iiroperly, in the absence of any contract to the contrary; and 
the mortgagor is bound to pay, upon redemption, not only the principal 
debt but the interest also — Ganga Ram v. Natbu Ram, 5 Lah. 425 (427, 
428) (P.C.), SO I.C. 820, A.I.R. 1924 P.C. 183. The word ‘mortgage- 
money’ includes all money w'hich on taking an account betw'een the par- 
ties may be properly allow'cd to the mortgagee ; it includes costs of liti- 
gation properly undertaken Iiy him— Nadershaw v. Shirinhai, 25 Bom. 

L. R. 839, A.I.R. 1924 Bom, 2^ ; it w'ill include costs incurred by the 
mortgagee in defending an unsuccessful redemption suit brought by the 
mortgagor; and^he latter is. bound to pay the same before redemption. 
The Transfei- of Profierly Act is not a consolidating statute ; (note that 
the word ‘consolidate’ does not occur in the preamble) ; and the right 
of mortgagee to a general account of the moneys due to him under die 
mortgage-con tract is saved by the provisions of sec. 2 (h) of this Act, 
and this right has not been cut down by sec. 58 to an account merely of 
the principal money and interest — VaradarajiiJu v. Dhanalakshmi, 16 

M. L.-T. 365, 26 I.C. 184. So also, a mortgagee of agricultural land spend- 
ing money w'ith the consent of liis mortgagor in repaiiing a w'ell on the 
property w'hich had been rendered useless by natural causes is entitled 
to add the amount so e.\pended to his mortgage-debt to be paid by the 
plaintiff before the latter could claim reclemiJtion — Durga v. Naurang, 
17 All. 282. See also Notes under sec. 72. In case of a mortgage with 
possession w'ith a lease back to the mortgagor the mortgagor was allow- 
ed on his application under the Travancore Debt Relief Act to redeem 
the mortgage in tw'o years on 22nd. January, 1118. The mortgagee sued 
for possession with arrears of rent before and after 22nd. January, lUo 
on the ground that the arrears of rent constituted charge on tlie 

ties and that such rent also Iiad to be paid before redemption could be 
allow'ed. Held, that the mortgagor was entitled to redeem on payment 
of the statutory percentage of the debt under the Debt Relief .Act a^nd 
that the mortgagee lost his status as lessor with the disappearance ot tim 
mortgage on redemption — Sicany Cheitiar v. Sivaram Iyer, A.l.n. 
Trav.-Co. 13, 

Where there have already been payments in part satisfaction of 
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the mortgage, the payment of the balance will entitle the mortgagor to 
redemption — Hira Kuer v. Paiku, 3 P.L.J. 490. 

The mere fact that the mortgagor entered into a personal covenant 
to pay a certain sum does not prevent the said amount being taken into 
consideration in settling the total sums which would be paid by the mort- 
gagor when redeeming the mortgaged propei ty— Hordiwr v. SUa Rani, 
A.LR. 1934 AU. 888, 150 I.C. 879. 

Wliere a sale-deed by which the plaintiff conveyed his land to def- 
endant for Rs. 600, contained a clause by which the purchaser undertook 
to “resell -the land to the vendor at his request within three years for 

Rs (blank)”, held that the transaction amounted to a mortgage (by 

conditional sale) j that the omission to insert the amount of the price for 
repurchase was either due to an oversight or intentional ; and that in the 
absence of any specific agreement as to the jpayment of a different sum 
for redemption, the mortgagor was entitled to redeem on payment of 
the “mortgage-money'’ which in this case meant the amount actually due 
under the deed (/. e., Rs. 600) — Mating Pe Gyi v. Hakim Ally, 2 Rang. 
113 (116). 

Wliere a usufructuary mortgagee, instead of taking possession, grant- 
ed a lease of the property to tlie mortgagor, the amount of rent payable 
under the lease being equal to the amount of interest ]?ayable under the 
mortgage, held that any arrears of rent must be treated as arrears of in- 
terest included in the .mortgage-money and therefore a charge on the 
property, and the mortgagor is not entitled to redeem the property with- 
out payment of the arrears — Imdad Hasan v. Badri Prasad, 20 All. ^01 
(407)., See also Chaiter Mai v. Baij Nath, 28 All. 712. Cf. Alfaf Ali v. 
Lalta Prasad, 19 All. 496 (498) cited in Note 403 under sec. 67. 

Wliere it was stipulated that die mortgagor would iiay interest until 
delivery of possession of the mortgaged property to the mortgagee, held 
that after the mortgagee took possession the mortgagor was not bound 
to pay interest and was entitled to redeem on payment of the principal 
sum only-^Partah v. Gajadhar, 24 All. 521 (531) (P.C.). 

370. Mortgagor’s right on redemption : — The moilgagor, after pay- 
ing or tendering the money, can compel the mortgagee : (fl) to deliver the 
mortgage-deed, if any ; (b) to deliver possession of the properly ; and 

(c) 'either to reconvey the mortgaged property to the mortgagor; or to 
execute a registered acknowledgment. 

(a) Return of- Mortgage-deed ;-^Tlie mortgagee is bound to return 
not only the mortgage-deed but also “all documents relating to the mort- 
gaged property wliich are in his possession or power”. These words ha\ e 
been added by the Amendment Act, 1929. Similar amendment has been 
made in sec. 83. 

(b) 'Delivery of possession : — ^l^Hiere the mortgagee was in possession 
of the mortgaged property, he is bound to delii’er possession of the pro- 
perty to the mortgagor. Moreover, the mortgagee is bound to account 
for and to restore the property in its entiret)', and he cannot be heard to 
say that he does not Imow what has happened to a portion of the pro- 
perty mortgaged — Ramchandra v. Maktind, 3 Bom. L.R. 152. If a portion 
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of mortgaged lands is lost through the negligence of tfip 
he IS bound to pay for it— Anandroo v. Bhikaji, 46 Bom 218 A I 
Bom. 156 It is the duty of the mortgagee to identif?kl7the 
mortgaged ; if he m^es the mortgaged property with his own, tL onw 
tT do distmgiushmg his own property, .and if he is unable 

* I ’ to the whole property— Ramc/iandro 

® Bom. L.R. 152 (following Wake v. Conyers, 2 W. & T.L C 


When a mortgage is redeemed, the mortgagee is bound to restore 
the property in the same position in which it was when he took posses- 
sion. He must therefore restore the property free from the mortgage 
and aU other incumbrances created by him. Where, therefore, he has 
transferred a portion of the mortgaged land under a lease, the lease 
comes to an end when the mortgage is redeemed— Ramchandv. Ra/ Hans, 
. 3 A.L.J, 517 ; Subrao v. Munjapa, 16 Bom. 705 ; AlagirisamU v. Akkulu 
41 M.L.J. 462, 69 I.C. 651. 


Where a property is mortgaged and tlien a share in the same pro- 
perty is remortgaged to the same mortgagee and both the mortgages are 
with the stipulation that on default in paying the mortgage-money the 
mortgagee is to get possession and the mortgagee has on default obtain- 
ed possession under the first mortgage only, then on redemption of the 
first mortgage he cannot claim to retain possession under the second 
mortgage for he has obtained no possession under tliat mortgage— ffori- 
har. V. Lachhman, A.I.R. 1934 Oudh 246 (250), 149 I.C. 543. Where both 
the prior and subsequent mortgages are with the stipulation tliat on 
default in paying the mortgage-money the mortgagee is to get possession 
and the prior mortgagee obtained possession as against the mortgagor 
and the subsequent mortgagee and afterwards purchases the rights of the 
subsequent mortgagee, then on redemption of the prior mortgage he can- 
not claim to retain possession under the subsequent mortgage, for the 
right which the subsequent mortgagee had was to redeem — Ibid at p. 251. 

If the mortgagor is wrongfully dispossessed by the mortgagee from 
a plot comprised in the mortgage and acquiesces in such dispossession, he 
should not however be heard at the time of redemption in support of his 
claim as to loss of profits — Pranpati v. Hasiban, A.I.R. 1932 Oudh 57, 135 
I.C. 892. The mortgagor who is entitled to rents and profits of the pro- 
perty from the mortgagee in possession is a person entitled to possession 
in a limited sense, and if he is deprived of tliat possession to his know- 
ledge by open hostile assertion by a stranger,, the mortgagor’s right to 
seek possession upon redemption would be barred after the period ot 12 
years — Gurundth v. Suryakdnt, I.L.R. 1940 Bom. 453, A.I.R. 1940 Bom. 
225, 42 Bom. L.R. 399. 


Wliere the mortgagee in possession obtains possession over some 
plots of land in addition to the mortgaged property', presumbly doing so 
in his capacity as mortgagee, he must deliver over those plots of land 
to the mortgagor on redemption and is -not entitled to retain possession 
thereof • and he is also bound to account to the mortgagor ff’’ 
profits. in respect thereof— DfZdnr v. ShukrulJah, 46 All. 152 (153), 78 I. . 
1023, A.I.R. 1924 All. 444. Cf. sec. 63. 
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(c) Reconveyance of mortgaged properly .—Such rcamvcvai.cc c.n. 
be demanded only in the case of an English mortgage. "I prelum- th.it 
as there is no transfer of the mortgaged property itself, .ciricllj- .spi-.dmi- 
except perhaps in tlie case of an English mortg'age, a reconveyance um 
be demanded by a mortgagor only when the security takes the form of 
an English mortgage” — Ghose’.s Law of Mortgage, 5ih Edn., p. £71. 

{d) Tlie mortgagor can, after receiving possession of the pmpt ttv 
and paying under protest the amount demanded b\’ tlic morlg.tgee, sue 
to recover suiplus amount from the mortgagor if the amount paid is in 
excess of the amount due — Daifajirao v. Prahaldas, A.I.R 193G .M idh 
B. 72. 

371. Extinguishment of right of redemption — By act of parties 
This section provides that the right of redemption can be extinguished 
only either by the act of parties or by a decree of Court — Kunhothi \-. 
Koya, A.I.R. 1949 Ma3. 443 I.L.R. 1949 Mad. 276. TJic act of p.irties', 
a phrase used here and elsewliere in the Act in contradiction to "oper.!- 
tion of law”, must denote a release or other sticli transaction .standing 
ajyart from the mortgage transaction under ss'hich tlie right of redemp- 
tion comes into existence. There is no extinguishment of the right by act 
of parties syhen by virtue of a stipulation contained in the very contract 
under which the right is created, that right ceases to exist. Tlicreforc. 
a condition in the mortgage-deed itself to the effect that on default of 
payment on a certain date, the mortgage shall be treated as an absohili* 
sale, does not amount to an extinguishment of the right of redemption 
by act of tlie parties within the meaning of this section — Perayya Ven- 

kata, 11 Mad. 403. A mortgage by conditional sale docs not become irie- 
deemable after the e.vplry of the period fixed ; the right of the mortgagoi 
to redeem the property remnins unaffected b\' the expin- of the tenn 
— Lfl/ta Prasad v, Jagdisli, 48 All. 787, 24 A.L.J. 10.57, A.I.R. 1927 All. 
137 (1-10), 98 I.C. 961 ; Balkissen v. Leggc, 22 All. 1 19 (P.C.). But if the 
lestrictive condition is entered into subsequently to the mortg.igc trans- 
action, tlie contract will have the eifcct of extinguishing the right of 
redemption — Ram Singh v. Baij Nath, 17 A.L.J. 117, -19 I.C. 863. S^v 
also 27 Bom. 297 and 22 Bom. L.R. 9K cited in Note 3G2 (•!), ante. 1 uc 
‘act of parries’ means an act subsequent to the mortgage transaction ; 
there can be no e-xtinction of the right of redemption by an agreement 
contained in the transaction itself, for the law as codified in see. 60 giv- 
ing the mortgagor a right of redemption prevents him from contr.icling 
himself out of it—Ambu v. Kclu. 53 Mad. S05, 12-3 I.C. 5Sf. A.I.R. 1930 
Mad. 305 (313). If a mortgagor in a petition to the Municip.ility s.iys 
that the transacb'on is a sale he will not thercbv lose his right of redemp- 
tion— Fulchand V. Kanhaiyalal, 1962 M.P.L.J. '423. Right to redeem is 
not extinguished by the mortgjigoi admitting the title of a’ third P’yty 
to the mortgaged projjertj' in a suit between the mortg.igor and the third 
party— Hirabai v. Ganesh, A.I.R. 1959 Bom. 172. 

An agreement for sale entered into by a mortgagee with a purcln'* r 
does not e.\-tinguish the mortgagor.s equity of redemption— Ahrc nmi v. 
Abdul, A.I.R. 1949 Bom. 154 ; \ukaji v. Misri Lai. A.I.R. 1932 M.B. 6 
See in this connection In rc Vanraj, A.I.R. 19 J3 Bom. 161, -«G Born I. 
921 ; Dadoo V. Venkatrao, A.I.R. 3951 Nag. SI. Wiere a usufmci.t-.ry 
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mortgage contains a term that the mortgage vrill be converted into 
sale if not redeemed on due date and after the due date the 
grants a receipt to the effect that the property stands sold, the righuo 

receipt-DuZc/wnd v. Dlmanidhar 
1961 M.P.L.J. 404. Where a mortgagor sells the property to a usufmc^ 
^ary mortgagee by an unregistered deed, the possession of tlie mortKagee 
trom the date of sale becomes adverse to the mortgagor and ripens into 
ownership after tlie lapse of the statutory penod-^Udaibhanmimh v 
Shw Narain, 1959 M.P.L.J. (Notes) 282. ^ ' 


Wliere the mortgagee purchased the mortgaged property under a 
deed and the sum of money due under the mortgage-deed exactly repre- 
sented the purchase-money fixed imder the deed of sale, it was held that 
the mortgage was redeemed— IC«n; Behari v, Bisheshuvar, A.I.R 1934 
Oudh 98, 148 I.C. 68 . In such a case the redemption was not required 
by law to be proved by a registered deed to that effect— Ihrd., at p. 99 . 
Wiere the mortgagee accepted a sale of some of tliq mortgaged proper- 
ties from the mortgagor in satisfaction of the entire mortgage-debt and 
there was a clause in the sale-deed to die effect diat the mortgage would 
be kept intact and on partial failure of the consideration by the 
mortgagee not getting part of die property he sued on the mortgage, it 
was held that the mortgage-debt was extinguished by the sale and tlie 
remedy of the mortgagee was one for breach of contract, the clause be- 
ing intended merely to preserve to die mortgagee a sliield against the 
claims of persons setting up a subsequent charge upon the same property 
—Kedar v. Bhagwat, A.I.E. 1936 Pat. 404 (405), 15 Pat. 120, 163 I.C. 391. 

A mere admission by a mortgagor or an understanding between him 
and the mortgagee that the latter has become the owner of die mortgag- 
ed property does not extinguish the mortgage or destroy die right of 
redemption of the mortgagor — Ram Singh v. Baij Nath, 17 A.L.J. 117, 
49 I.C, 353. Sometime after the execution of a usufructuary mortgage, 
the mortgagor entered into a -registered contract to sell die equity of 
redemption to the mortgagee but the sale-deed was never executed. Held 
that there was no transfer of the equity of redemption and the right to 
redeem was not lost — Sitla Sahai v. Dhum Singh, 28 O.C. 100, 11 O.L.J. 
543, A.I.R. 1925 Oudh 114 (115), even if possession is transferred to the 
mortgagee — -Eilappa v. SivasubfamankiTn, A.I.R. 1937-Mad. 293, 169 I.C. 
244. 

Where the mortgagee, in collusion with the Forest Department took 
other lands in exchange for the mortgaged lands from the Government 
(who acquired the mortgaged lands), held that the mortgagee would be 
deemed to be a trustee for the mortgagor in respect of the new plots of 
lands, which the mortgagor would be entitied to redeem, and the latter s 
ri^t of redemption was not extinguished — Babaji v. Magniram, 21 Bom. 
396. The mere fact that one of several co-mortgagors is the registered 
occupant of the mortgaged land does not entitle him to transfer the por- 
tion of the equity of redemption belonging to liis co-mortgagors. Such 
a transfer in favour of the mortgagee dqes not operate to extinguish the 
right of the co-mortgagors to redeem their shares' of the mortgaged land 
— tjbalchand v. KhUndn, 22 Bom. L.R. 1431, 59 I.C. 762 (763). 
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Tlie withdrawal by the mortgagor of a previoii!, suit (nr rcclcmptfon 
does not extinguish the right of redemption or liar a sccoiid sail for 
redemption — Ramchandra v. Hanmanfa, 44 Bom. 9:12, 58 I.C. -12. .So 
also is the effect of a compromise— Bnsn/igoj/dw v. Rudrappa, IS Yio,n. 
L.R. 1507, A.I.R. 192/ Bom. 8i. Similarly where a rcdcmptioii .tiiit wa<; 
dropped on the basis of two documents, one executed by the inortj:ai:or 
and the other by the mortgagee, the right of redemption w-as not eMin- 
guished— Subbc Rao v. Raju, A.I.R. 1950 F.C. 1, 1919 F.L.J. 39S (1950) 
1 M.L.J. 752. 

Wlien a person who is not a mortgagor under a mistaken claim pay.s 
off a mortgage debt, he cannot e.xtinguish it ; for he has no right to do 
so. Tlie only person who cRn extinguish the right is tlic person who is 
entitled to redeem the mortgage — Maramitlath v. KuUeijil, A.I.R. 1937 
Mad. 451, 172 I.C. 47. 

Though this section does not speak of e.xtingnishincnt Ijy operation 
of law, it may take place in tliat sray, c.g., where the mortgagee obtains 
the right of redemption by succession or by adverse 25osscssion or the 
mortgagor gets the mortgagees right by inheritance — Markando \'. Vnr- 
ado, A.I.R. 1949 Pat. 197, 26 Pat. 717. But where a suit, if .brought on 
the second mortgage-deed, is barred by limitation, the riglit of the mort- 
gagee setting uj) such a deed in a suit for redemirtion of a prior usufruc- 
tuary mortgage redemirtion of which is made conditional on irayment of 
mortgage-dues thereunder and under subsequent mortgage-deed, is not 
extinguished — Jokhu v. Sitta, A.I.R. 1930 All. 416 {117), .52 All. 539, 122 
I.C. 411 ; Kesar Kumcar v. Kashi Ram, 37 All. 634, 30 I.C. 777, 13 A.L.J. 
'889. Where the mortgaged projjeii)' vests in the Stale free from incum- 
brance during the pendency of the suit for redcni 2 >tion the decree for 
redemption becomes infructuous — Ra/a Sailendra Nnrayan \\ Kumar 
Jagat Prasad, A.I.R. 1962 S.C. 914. 

Tlie equity of redemption can only be lost either by a fresh agree- 
ment between the parties or by foreclosure jirocecdings. .'\n entry rce«ird- 
ing the mutation of names of the mortgagee as owner is of vers- little 
help in tlie determination of the point — Harihar v. Lachlimon, .\.I.R. 193 J 
Oudli 246 (248), 149 I.C. 54.3. Possession for howcvci long a period by 
a mortgagee can give him no title other than the title which he has 
acquired' by his mortgage^Bz/sdeo v. Jaimangtd. A.I.R. 1932 .Ml. o'j, 
(1931) A.L.J. 914, 1.36 I.C. 69. But where subsequent to a mortgage an 
oral arrangement was made whereby the mortgagee was to give uji cer- 
tain lands and retain certain other in full owncrshiti in satisfaction of 
the mortgage-debt and other debts, and the mortgagee remained in pos- 
session as full owner for 12 years, he must he taken to ha\'e acfjuired a 
good title by prescriiition. Although in a suit for redemption such ;« 
ti'ansaction cannot be set up as having the effect of itself to tr.iiisfcr 
interest in the-iiroiierty, it is iiermissiblc to consider, as showini; the 
nature of the defendants ijossession, that it is not Jis morlg.igi’c hut as 
full owner, and such possession having been riiiencd into a full title, the 
plaintiffs riglit' of redemirtion is barred — Kandnsami v. Chinnapjy:, ■}( 
Mad. 253, 62 I.C. 603 ; Badri Singh v. Baldco Singh. A.I.R. 1962 P.it. 195. 

In the case of a usufructuaiy- mortgage the equity of ntfemp'hfn 
may be extinguished by adi’crse {josscssiou on the part <if a str.mgi*r 
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while the mortgagee continues in possession and the period of redemn 
tion IS still running— iCan/ioo Lai v. Mf. Manki, 6 C.W.N. 601. 


372. Auction-purchase of mortgaged property by the mortgafiee-— 

it a mortgagee has attached the mortgaged property in execution of' a 
money-decree obtained by him against the mortgagor for a debt otlier 
than the mortgage, or in e.vecution of a decree obtained by him upon 
a subsequent mortgage, and has himself purchased the property at &e 
sale in execution of that decree, such sale does not extinguish die mort- 
gage or destroy the right of redemption of the mortgagor— Martond v. 
Dhondo, 22 Bom. 624 ; Aiflnrf v. Hari Raj, 20 All. 23 (F.B.). Hie same 
reasoning applies to a mortgagee purchasing the equity of redemption 
under a decree obtained on a collateral instrument to secure die same 
mortgage-debt— U/ortand v. Dhondo, 22 Bom. 624. Tlie same principle 
applies also to a case when a mortgagee buys the equity of redemption 
at a Court-auction held in execution of a personal decree for money 
obtained by a third person against the mortgagor, even though there be 
no fraud or collusion between him and the third party — Ertisappa v. 
Commercial Land Mortgage Bank, 23 Mad. 377 ; see also BfwM 
Keshaoji, A.I.R. 1952 Kntch 1 ; Eapen v. Manachee, A.I.R. 1951 Tr.- 
Coch. 101, but see Mrutimjay Rani v. Narmada Bala Sasmal, A.I.R. 1961 
S.C. 1353 wliere it lias been laid down that where the mortgagee pur- 
chases the equity of redemption in execution of his mortgage decree widi 
tlie leave of court or in execution of a mortgage or money-decree obtain- 
ed by a third party-tlie- equity of redemption may be e.xtinguislied. In 
all these cases, the mortgagee-purchaser does not acquire the property 
free from the equity of redemption, but it is liable to be redeemed by 
tlie mortgagor. TIic reason in support of this view is- the "impossibility 
of the mortgagee by siicli .sales and purchases as these freeing himself 
from his liability to be redeemed ” — Martand v. Dhondo, 22 Bom. 624. 
Indeed, by reason of the advantage which his position as mortgagee gives 
him over competing bidders in respect of his presumably superior know- 
ledge or better opportunities of knowledge of the mortgaged property 
and its value and othenvise, the mortgagee must be looked upon as avail- 
ing himself of his position as mortgagee who obtained an undue advan- 
tage over die mortgagor or otherwise acting mala fide in the eye of law 
(whether there be actual fraud ,or coDusion or not), and in contravention 
of the principle which underlies sec. 99 (old) of the Trsinsfer of Propertj' 
Act and which is given expression to in sec. 88 of die Indian |^sts Act 
— Erusappa v. Commercial Land Mortgage Bank, 22 Mad. 377 ; Naki 
Yafhu Ummal v. Muhammad Mythun, 1963 Ker. L.J. 1177. In a recent 
case the Bombay High Court has, hon’ever, held that the purchase of 
the equity of redemption by the mortgagee does not ipso facto put an 
end to the relation of mortgagor and mortgagee and that the sale is 
therefore not a nullity, and the mortgagor i.s bound to follow-the pro- 
cedure allowed by the law to get the sale set aside : otherwise his right 
to redeem is barred — Tukaram v. Nanaji, A.I.R. 1936 Bom. 1//, 38 
L.R. 242, 162 I.C. 822. See also- Jagadish v. Bhubaneswar, A.I.R. 19^ 
Cal. 121, 27 C.W.N. 38, 76 I.C. 241 ,• Gangaram v. Btitrusao, A.I.R. 1952 
Nag. 20i WJiere the mortgagee, xvitli the permission of the Court, pw- 
chases' at a sale in execution of a decree obtained by a.stranger on a pnor 
hypothecation the mortgagor’s right of redemption is extinguislied 
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Sankaran Lakshmi v. Adima Kunju, A.I.R. 1965 Ker, 132. If under a 
usufructuary mortgage both the mortgagor and the mortgagee are liable 
to pay the rent but both commit default, then the purchase of the pro- 
perty by the mortgagee in execution of the rent decree obtained by the 
landlord extinguishes the right of redemption— Mt. Barti Kiier v. Brahm- 
achari Singh, A.I.R. 1961 Pat. 439. Where the shares of some of the 
mortgagors are effectively sold and purchased by the mortgagee in exe- 
cution of money-decreQS, the equity of redemption with respect to those 
shares is extinguished and the redemption of those shares cannot be 
claimed by the other mortgagors whose interests were unaffected by the 
decrees or the execution proceedings— Wfl/irf Alt v. Alidad Khan, A.I.R. 
1940 Pat. 45, 184 I.G. 124. 

The mortgaged property, occupancy raiyati lands, was part of a 
larger holding. .The usufructuary mortgagee agreed to pay a porfion 
of the«rent of the entire' holding, and the mortgagors agreed to pay the 
balance. Tlie entire holding was brought to rent-sale by the superior 
landlord primarily on the ground that the mortgagors defaulted in pay- 
ing thieir share of the rent. Held that the equity of redemption was 
extinguished even though the holding was purchased at the rent-sale by 
the mortgagee — Sachidananda v. Shea Prasad, A.I.R. 1966 S.C. 126. 

Where a simple mortgagee gets the mortgaged property by succes- 
sion from an auction-purchaser of tlie propeiiy, the mortgage debt is not 
extinguished, and tlie mortgagee can e^orce the personal covenant aban- 
doning the security. Section 60 has no bearing on such a question— 
Ramgopal v. Ratnchandra,. A.I.R. 1949 Nag. 354, l.L.R. 1949 Nag. 284. 

Tlie mortgage-debt of a mortagee who iiurchases for a small value 
tlie equity of redemption in an estate witli a notification and subject to 
his debt is satisfied by the purchase of the village — Stiraj Narain v. Bish- 
eshwar Singh, 19 Pat. 688, A.I.R. 1940 Pat. 707 (712), 191 I.C. 495. 

Where a co-sharef who has become mortgagee of the entire holding 
purchases it- in execution of a rent decree, the equity of redemjjtion of 
the co-owners is not extinguished — Settdeo v. Kama!, ,4.1.R. 1953 Pat. 27 ; 
Raman v.' Cherian, A.I.R. 1952 Tr.-Cocli. 53. 

On the issue whetlier a suit for redemption was baired by adverse 
_possession for more than 12 years by the purchaser at an execution sale 
of the equity of redemption, it was held by the Priiy Council that as the 
evidence showed that the purchasers were nominees of the mortgagees 
and not inedpendent third parties, their possession was not adverse 
Khirajmal v. Daim^ 32 I.A. 23, 32 Cal. 296. A Court has no jurisdiction 
to sell an equity of redemption unless the mortgagors are parties to the 
decree or proceedings' which. led to it, or are properly represented on 
the record-^bid. 

Where the mortgaged land was sold for arrears of revenue owing to 
the default of the mortgagee, and was purchased by him at the auction- 
sale, such sale did not deprive die mortgagor of his 
Thakur Jai Karan v. Sheo Kumar, 50 AU. 36, A.I.R. 1927 All. /4/ {/48)j 
Kalappa v. Shimyya", 20 Bom. 492 (494); Lakshmatjya v. Appadu, i 
Mad. Ill (112).^ But when betiveen the mortgagor and the mortgagee 
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there is an apeement that the mortgagee need pay only the Govemmerit. 
rpenue on the land in die patta mortgaged, and as a result of default on 
tte part of the mortgagor to pay the revenue on die other lands in die natta 
the land mortgaged is sold and purchased by the mortgagee, die rieht of 
redemption is extinguished— Afinor Pachi v. Perumal Thevor, 1955 Mad 
W,N. 662; Stiraj Narayan Prasad' v. Rameshwar Prasad, 1956 P.L.rR 
495. Where, in execution of a rent decree for arrears of -rent for the per- 
iod prior to the mortgage die property is sold, die ri^t of redemption 
is extinguished even if the propertjf is purchased at die rent-sale by the 
mortgagee— /fly Prasad v. Mt. Jasoda, A1.R. 1958 Pat. 649. mere the 
mortgagee acquires a portion of the mortgaged propertj' at a rent-sale 
he is not liable for the payment of any portion of the debt— Ibid. 


Purchase by mortgagee of a portion of mortgaged property— Effect 
If several items of property are mortgaged and the mortgagee purchases 
one of die items, die question arises whether the mortgagee ought to 
givfe credit to the mortgagor for die value of the property purchased by 
him and proceed against the other items for the balance, or whedier the 
mortgagee is entitled to proceed against the odier items for the full 
amount of his mortgage-debt. The determination of this question dep- 
ends on whether the mortgagee purchased only the equity of redemp- 
tion or the entire interest of the mortgagor in that item of prope^ty^ if 
the mortgagee purchased only the equity of redemption, he must allow 
proportionate reduction to die extent of die amount fairly chargeable 
upon the property purchased by Iiim; and he cannot claim the entire 
debt from die otiier properties — Bisbeshur v. Ram Sarup, 22 All. 284 
(F.B.) ; Pannamhalu v‘. Annamalai, 43 'Mad. 372 (379) (F.B.); Blwra 
Thakur Das v. Collector, 28 All. 593; Ntjaunglebin Co-operative Bank 
V. Ucung Ba, 6 Rang. 217, A,I.R. 1928 Rang. 266 ; Somanatha v. Ananta, 
A.LR. 1932 Mad. 18, 135 I.C. 911 ; Miinga Lai v. Sagar Mai, A.I.R. 1936 
Fat. 629, 15 Pat. 481, 166 I.C. 29. (This is in consonance vith the doc- 
trine of contribution enunciated in sec. 82). Wiere two joint oivners 
widi right of survivorsliip mortgage their land in equal shares and one 
of diem transfers his share to the mortgagee, die mortgage is split up 
widi die result that the other joint oivner can redeem only his share of die 
land — Ramla Baldev v. Kiran Singh, A.I.R. 1960 Punj. 420. But where 
the circumstances under which die purchase was made show that the 
purchase was made free from all encumbrances, the mortgagee can 
enforce his entire security against the remaining property, because the 
mortgagor impliedly agreed, by receiidng die full value of die propertj', 
that no portion of the mortgage-debt would be e.\tinguished by lurtue 
of die purchase by the mortgagee — Jasodha v. Kah Kumar, 34 C.W.N. 
673 (674, -675), A.I.R. 1930 Cal. 619; Mir Evsuff v. Panchanan, IB 
C.W.N. 800 (804, 805), 11 C.L.J. 639, 6 I.C. 842 ; Uahendra v. Barsha- 
mukhi, 40 C.W.N. 108. ' - 

If the mortgagee purchases only the equity of redemption, die pur- 
chase has the effect of^^charging die mortgage-debt to an extent pro- 
portionate to the extent of the property purchased, i.e., the purchase muU 
discharge a portion of the debt which bears the same ratio to the whole 
amount of the debt as the'value of the property purchased bears to- die 
value -of the entire property comprised in the mortgage (even .though t e 
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value of the properly purchased be equal to the amount due 0 )i the mort- 
gage— Pannamf>fffn V. Annatmlai, 43 Mad. 372 (379, 380) (F.B.) ■ Sham- 
shad AU V. Mohammad Ali, 21 O.C 172 ; Bisheshai; Dial v. Ram Sanm 
22 All. 284 (F.B.) ; Nyaiinglebin Co-operative Bank v. Maun” Ba, 6 
Rang. 417, A.I.R. 1928 Rang. 263. Compare Laklxmi Das v. Jamna'das, 
22 Bom. 304 (313) ; Sankaran Lekshmi v. Adima Kunju, A.I.R. 1965 
Ker. 132 ; Venkappa v. Gangadhar, A.I.R. 1959 Ker 112. In this respect 
there is no distinction in principle between a private sale and 
an execution sale, i.e., whether the ' mortgagee purchases a por- 
tion of the mortgaged property under a private contract or at Court- 
auction. The distinction is not so much between a private sale and an 
execution sale, as between a purchase of the equity of redemption and 
a purchase of the entire interest of the mortgagor in the property— 
Mir Eusuff v. Panchamn, supra ; Mutty Lai v. Nanda Lai, 12 C.W.N. 
745, 8 C.L.I. 92 ; Munga Lai v. Sagar Mai, supra. Inspite of the integrity 
of the mortgage being broken by the mortgagee, one of several mortgagors 
or a purchaser of the equitj' of redemption is entitled to redeem the 
whole of. the m.ortgtged property, subject to the equities which other 
persons may have and due provision being made for their rights — 
Periakaruppa v. Salyanarayanamoorthij A.I.R. 1937 Mad. 136, 168 I.C. 
899. When,' however, the integrity of a mortgage is broken on account 
of purchase by the mortgagee of the equity of redemption in a portion .of 
the mortgaged property, the right of redemption of each of the mort- 
gagors is confined to his own interest therein — Abdul Wahib v. Raghti- 
ndndan, A.I.R. 1945 All. 388, I.L.R. 1945 AU. 637. See also Puma y. 
Gobinda, A.I.R. 1952 Pat. 101. 

373. Extinguishment of right of redemption by decree of Court ; — 
The mortgagor’s right of redemption is extinguished by a final decree of 
the Court for foreclosure. So long as such a decree has not been passed, 
the right to redeem is not extinguished by reason of non-payment of the 
money within the time fixed by the preliminary decree for foreclosure. 
The Court can extend the time for payment. See O. 34, r. 2 in the Appen- 
dix. The mortgagor can redeem at any time until the final decree is iiiade 
under O. 34, r. 3 — Parash Nath v. Ramjadu, 16 Cal. 246 ; Somesh v. Ram 
Krishna. 27 Cal, 705. Where in the final decree passed under Or. 34, 
r. 3 (2), C.P.C.- there is no order of the Court to the effect that the mort- 
gagor’s righfof redemption is extinguished, the right of redemption is not 
lost — Ram Rao v. Bhim Rao, A.I.R. 1955 Hyd. 190. When after the 
passing of the preliminary decree and before a final decree under Order 
34, rule 3' (2) C.P.C. a mortgagee is allowed to stay in possession of the 
mortgaged property, the equity of redemption will not be extinguished 
Ibid, See also Govinda v. Narain, A.I.R. 1956 Hyd. 107. In a suit for sale a 
mortgagor has the right to redeem at any time before the actual sale, not- 
withstanding the fact that a final decree for sale has been passed— 

Shah V. Ismail, 42 All. 517 ; Sukhi v. Culam, 43 All. 469 (P.C.). See also 
Bibijan v. Sochi Bewa, 31 Cal. .863 {S.B.); Mistri Lai v. Mittu Lai, 28 All. 
28 ; Adipuranam v. Gopalasami, 31 Mad. 354. In Krishnaji v. Mdhadev, 
25 Bom. 104, the mortgagor was allowed to redeem the property even 
after its formal sale and before confirmation. This is now expressly pro- 
vided in O. 34, r. 5 (1). See also .Raghunath v. Krtshnadas, A.I.R. 1.9^ 
Nag. 196, 171 I.C. 612. But after a final decree for sale has been passed, 
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the mortgagor cannot sue for partial or total redemption under 
remedies being under Or. 34. r. 5 C.V.C.~-Karam Ckand v 
A.I.R. 1968 Punj. 473. 


sec. 60, his 
7’efu Ram, 


The word “decree" has been substituted for “order" in para 2 of th' 
section, for the following reason:— “As the old practice of passing orde« 
absolute in mortgagee-suits has been abolished by the enactment of 0. 34 
in the C. P. Code, 1908, we propose, in secs. 60, 67 and 67A of the 
Transfer of Property Act, to substitute the word 'decree* for the word 
‘order’ wherever it occurs.— Report of the Select Committee (1929). 

Where the purchaser of the equity of redemption at a Court-sale does 
not redeem the mortgage, his right of redemption as purchaser is extin- 
guished by the sale of the mortgaged property in execution of the mortgage- 
decree, and his suit for redemption after the mortgage-sale is wholly unten- 
able— Baf/a Lai V. Thakur Prasad, 18 Pat. 155, 19 P.L.T. 781, A.I.R. 1939 
Pat, 7 (12). If a property mortgaged by way of usufructuary mortgage is 
sold for arrears of land revenue and the auction purchaser sells the pro- 
perty to the mortgagee a suit for redemption is not maintainable unless 
the auction purchaser is the benamdar of the mortgagee— MoAon Chandra 
Datta V. Dinai Keot, A.I.R. 1963 Assam 176. But where a mortgagee in 
possession who is bound to pay rent under the terms of the mortgage 
commits default and purchases the mortgaged property at a sale in execu- 
tion of a decree for arrears of rent by the landlord the right of redemption 
is not extinguished — Mrutunjay Pani v. Narmada Bala Sasmal, A.I.R, 1961 
S.C, 1353. 


The right of redemption is extinguished when the land is sold by 
order of the Government owing to non-payment of assessment under sec. 
56, Bombay Land Revenue Code — Abdul Rahaman v. Vinayak, 29 Bom. . 
LR. 1056, A.I.R. 1927 Bom. 540. Where as a result of revenue sale of the 
rights of the mortgagee were transfered to the auction purchaser it was 
not allowed to be contended that while the mortgagee parted with his 
mortgage rights in respect of the whole of the mortgage-debt, yet he could 
retain any part of his rights in respect of some part of the mortgaged 
property, whether the mortgagee sells himself, or the rights are sold by 
the paramount authority, the position is the same — Ghulam Sdrwar v, 
Abdul Wahab, A.LR. 1949 P.C. 330, 54 C-W.N. 386, Where the mortgagee 
takes settlement from an auction-purchaser in a revenue sale, the mort- 
gagor is not deprived of his right of redemption — Ram Rup v. Jang 
Bahadur, A.I.R, 1951 Pat, 566, 30 Pat. 391. But see Abdul Ghafoor v. Mt. 
Paharia, A.I.R. 1957 Pat, 136 which says that where a tenant mortgages 
his property with possession and the holding is bfought to sale by the 
landlord in execution of the rent decree, but later the property comes 
into the hands of the original mortgagee the mortgagor has no right of 
redemption in the absence of fraud. 

The order (decree) of Court does not mean an order passed without 
any trial or .ordinary hearing of the parties. Such an order does not extin- 
guish the ri^t of redemption. Where a prior suit for redemption was 
compromised, and the Court passed the order: "Compromised: 
Dismissed with costs,” held that this dismissal did not invoke that the 
right of redemption was extinguished, and did not bar a subsequent sm 
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for redemption— BflJOTjgOHrfo v. Rudrappa, 28 Bom.L.Il. 1507. A.l.U. 1027 
Bom. 87 (90). So also, a previous dismissal of a suit for rcdempiion f t 
default of appearance does not extinguish the right of redL>mption. nor 
prevents the mortgagor from bringing a fresh suit for redemption - 
Shridhar.v. Ganu, 52 Bom. Ill, A.I.R. 1928 Bom. 67; Kashinm 
Maheshwar, 30 Bom.L.R. 1089, A.I.R. 1929 Bom. 116 (118). An .ilMte- 
ment of a previous suit brought by the father docs not bar a second suit 
for redemption brought by the son — Ratnchandra v. Shni>fitra<7, *10 Ikun 
248, 33 I.C. 771. The provision in a decree in a redemption suit that in 
case of default by the plaintiff in payment his case will stand “dismis'-ed" 
cannot be construed as meaning Aat the plaintiff was to be debarred of 
all right to redeem and that the decree was an order of a Court extinguish- 
ing the right to redeem within the meaning of the proviso to this section. 
A second suit for redemption will be maintainable in such cases— Rni;/.-!/- 
nath V. Mt. Hansraj, A.I.R. 1934 P.C. 205 (207, 208), 56 All. 561, hl l.A. 
362, 39 C.W.N. 9, 151 I.C. 37. Unless it could be said that a decree in- 
volved a decision that the mortgagor’s right to redeem was extinguished, 
it cannot operate by wa}' of res judicata so as to prevent the Court under 
sec. 11, C. iP. C., from trying a second redemption suit— //wW, at p. 207. 
Unless and until a final decree is passed in a redemption suit, the right 
of redemption is not extinguished and a second suit for redemption i.s not 
barred by res judicata — ]ote Lai v. Sheo Dhayan, A.I.R. 1936 Pat. 420, 13 
Pat. 607, 163 I.C. 908 ; Ambalal Jasraj v. Ambalal Bodarmal, A.I.R. 1937 
Raj 321 ; S. Krislwan Nambodiri v. Karimakaran, 1957 Ker. L.T. 1237. 

374. Para 4— Notice before redemption :— The fourth para is merely 
an enabling clause, and does not make it compulsory on the part of the 
mortgagor to give notice, but merely validates it. if provided for in the 
deed. The object of notice is to give the mortgagee a reasonable time to 
enable him to find another borrower. 

Where a mortgage contains a provision that the inort^ap.cc, if iie 
wanted payment of the mortgage-money, must give notice before the 
beginning of the cultivating season in any year, held that the provision did 
not affect the mortgagor who could bring a suit for redemption at an;, 
time — Rarichan v. Manakkal Raman, 44 M.L.J. 515, A.I.R. 1923 .Mad. 
553 (556). 

375. Para 5 — ^Redemption of portion of mortgaged property : — The 
principle of the last para of sec. 60 is that in a mortgage-transaction the 
creditor values his security as one and indivisible, and if the morigagr>r 
is allowed to redeem the property piecemeal, the mortgagee ^^ould suiter 
in the depreciation which may be caused to it in consequence.- -.Vi/u*'.-.;':: 
v. Siiresh Chandra, 12 Cal. 414 (423) (P.C.). But where the mortgagee 
acquires a part of the mortgaged property and thus a fusion takes pl.ice cf 
the rights of the mortgagee and the mortgagor in the same p.'tson, tne 
indivisible character of the mortgage is broken up. and one of sever.’! 
mortgagors may in such a case redeem his own share only on pa\ir.en: 
of a proportionate part of the mortgage-money — Kalian Khar y. Ma-il.:-: 
Khan. 28 All. 155 ; Paican Kumar v. Dulari Kocr. 5 P.L.R. 344 

Under this section, even before its amendment in 1929, the integri!;. 
of a mortgage is not broken except in the onh' case of .nequiriri,; by p-. • 
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clwse or otherwise as proprietor a portion of the mortgaged nronertv 
^ere the -mortgagee has allowed a co-sharer of the mortgagor to redeem 
his part of the mortgaged property, any other co-sharer cannot redeem S 
part on payment of its proportion of the debt except where there ! 
contract to that effect — Shah Ram Chand v. Parbhu Daual AIT? i oai 
P.C. 50 (54), 47 C.W.N. 1 ; Chwa Harakh v. Akba,' Ali, A.LR.'m8 Alf 
55, 1947 A.L.J. 224. Such is also* the case where the property mortgaged 
-belongs to, or after the mortgage becomes the property of, several persons 
as owners of difierent portions, and the mortgagee releases a part of the 
mortgaged property — Shah Ram Chand v. Parbhu Dayal, supra. But where 
there is no release of a portion of the mortgage-debt, the owner of a portion 
of the mortgaged property is not entitled to claim rateable abatement— 
Moideen v. Subromonia, A.LR. 1953 Tr.-Coch. 283. See also Bagga Singh 
V. Lai Chand, A.LR. 1952 Pepsu 6. Where the integrity of the mortgage 
is not broken it cannot be redeemed in parts, unless the mortgagee agrees 
— Dadoo V. Venkatras, A.LR. 1954 Nag. 84. 


The words “remaining due” in this para are, to some extent, mislead- 
ing and must not be taken too literally. The right of a mortgagee of 
several properties to recover his money under the mortgage is, on his 
purchasing the .equity of redemption in one of the. properties mortgaged 
with him, extinguished pro rata, i.e., he can recover only a proportionate, 
part of the amount due on the mortgage, that is to say, the portion of the 
debt which bears the same relation to the whole amount of the debt as . 
the value of the property not purchased bears to the value of the whole 
properties comprised in the mortgage, unless it is found that it was to 
the benefit of the mortgagee to keep his mortgagee rights alive or that he 
declared his intention either expressly or by necessary implication, that 
he would keep his subsequently acquired rights distinct from his prior 
mortgagee-rights — Anmagiri v. Radhakrishna, (1941) 2 M.L.J. 520, A.LR. 
1942 Ma.d. 44. 


The general rule under this clause is- that a mortgage in indivisible, 
and a suit by a co-mortgagor to redeem only his portion of the properties 
mortgaged is not maintainable — Naga Rao v. Naga, 10 N.L.R. 72 ; Aughdre 
Kumar v. Mahomed Miissa, 2 LC. 662 ; Jagabandhu v. Haladhar, 27 C.L.J. 
110 ; Lola Ram Narain v. Lala Murlidhar, 5 P.L.J. 644, 1 P.L.T. 616, 58 
LC. 129 ; Mian Mohammad v. Abdul Karim, A.LR. 1947 Pesh. 45. The 
Court has no power to compel the mortgagee to submit to a piecemeal 
redemption — Mirza Qaiser Beg v. Sheo Shankar, A.LR. 1932 All, 85 (90),- 53 
All. 3.91, 129 I.C. 708. A mortgage for' an entire sum is frona its very 
purpose indivisible ; a division of such a mortgage is conceivable in theory, 
and may be carried out in practice. But in order that a mortgage may 
fully attain its end of securing satisfaction of the entire obligation in the 
rank and with the efficiency which the law or the will of the -parties deter- 
mined, it is essential that it should nqt suffer any dis-integration—Keellebej' 
on Mortgage in Civil Law, pp. 11, 12 ; Huthasanam v. Paramesivaran, U 


Mad. 209 (211, 212). ' 

This section does not preclude the mortgagee himself from splitting 
up the mortgage and pray for a decree for -sale of a portion only of the 
mortgaged property. In that case the lessees are entitled to redeem o 
payment of the proportionate part of the mortgage dues and are not bouna 
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to redeem the entire mortgage — Kamakshya v. Ramzan, A.LR, 1945 Pat, 
106, 23 Pat. 648. See in this connection Bapurao v. Bulakidas; A.LR. 1944 
Nag. 225, I.L.R. 1945 Nag. 194. 

The last para of this section does not apply to a decree which is not 
for a lump sum, as in the case of maintenance charge. Thus, by purchas- 
ing a portion of the property charged, the decree-holder does not split 
up the claim which had not accrued on the date of the purchase— Debendra 
V.- Trinayani, A.I.R.. 1945 Pat. 278, 24 Pat. 245. But where a mortgagee 
has obtained a foreclosure decree against the proprietary interest of the 
malguzar mortgagor only, the provision of the last para of this section 
is attracted and the occupancy tenant of the mortgagor, if he has a right 
to redeem, can redeem his interest on paying a proportionate part of the 
mortgage dues— PaiuawA'Hnmr v. Jakdeo, A.LR. 1947 Nag. 210, I.L.R. 1947 
Nag. 740. 

Piecemeal redemption must be allowed if once the integrity of the 
mortgage has been split up owing to redemption by one of several co-mort- 
gagors— P/ndn Singh V. Harnainan, A.LR. 1941 Lah. 421. Where there has 
been a severance of the security and the integrity of the mortgage has been 
broken, it is the right of the mortgagee as well as of the mortgagor or 
the person having the equity of redemption to insist on the apportionment 
of the mortgage-debt upon the several mortgaged properties and on partial 
redemption — Mt. Azizimnissa v. Komal Singh, A.LR. 1930 Pat. 579 (581), 
9 Pat. 930 ; and when there are several owners of the equity of redemption 
the rights of all should be safeguarded and partial redemption of each one's 
share should be allowed — Ibid, at p, 582. 

There must however be an acquisition of the equity of redemption 
in the mortgaged property or part thereof by a mortgagee qua mortgagee. 
The principle of this clause applies. in whatever manner the equity of re- 
demption is acquired by the mortgagee, whether by purchase in execution 
of a decree, by private treaty, inheritance or devise — Krishna hjer v. Susai. 
Reddiar,. A.l.R. 1940 Mad. 498, (1940) 2 M.L.J. 1003, 1940 M.W.N. 200. 
If before or at the time of acquisition the mortgagee renounces his 
character of mortgagee and purchases the property, this clause would 
have no operation. It is open to the mortgagor to agree that the amount 
paid for the purchase might go in reduction of any debt due to the mort- 
gagee unconnected with the mortgage — Ibid ; see also Pei'umal v. Raman, 
40 Mad. 968 (F.B.). Therefore where A and B, distinct owners of 
properties X and Y, mortgage the same to C, who subsequently purchases 
the property Y free from mortgage in consideration of some other liability 
of B to C, this clause of sec. 60 has no application and C is entitled to 
recover the entirety of the debt from the rest of the mortgaged property. 
But that does not affect A’s right of contribution against the person in 
possession of Y — Krishna Iyer v. Susai Reddiar, supra. 

Where the consideration of a mortgage proceeds from different 
sources, but one lump-sum is saddled on an entire estate, the mortgage 
is a joint and indivisible one in which the mortgagees hold as tenants-in- 
common. Where one of the three mortgagees acquires in part a share 
in the property mortgaged without the consent of the other mortgagees, 
the mortgage is not split up so far as other mortgagees are concerned 
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and they are entitled to proceed against the entire nrobertv i 
Rupckand, AJ.R. 1939 Nag. 136. 1939 N.L.J. 

that the integrity of the mortgage may be broken, it is necessary £ 
all the mor^agees should have purchased a share in the mortgaged ' 
property Where the mortgagor brings a suit for redemption againlt\ll 
the mortgagees, but the suit is not maintainable against one of the mort 
gagees (in this case the Court of Wards and no notice having been 
served on the Collector who was impleaded after the period of limitation) 
then it is not open to the mortgagor to claim a decree for redemption 
of the remaining property by payment of whole of the mortgage-money 
to the remaining mortgagees— Md. Bashir Uddin v. Waheed Uddin AIR 
1939 All. 600, 1939 A.L.I. 590, 184 I.C, 862. 


The integrity of a mortgage is necessary for the benefit of the mort- 
gagee alone. Where the integrity has been broken by purchase of the 
shares of some of the mortgagors by the mortgagee, the only right which 
each mortgagor has, is to redeem his own share. There is no equity in 
favour of one of the mortgagors to redeem the remaining property— 
Durga V, Chuni, A.I.R, 1940 All 528, 1940 A.L.}, 793. 


A mortgagor, of an undmded share may redeem the entirety, at any 
rate if the mortgagee does not object, and will be compelled to do so, 
if required by the mortgagee— Ahmed Baksh v. Seth 
Ragkubar Dayal, 28 All. 1 (17) (P.C.). This section does not debar the 
owner of a part of the equity of redemption from offering to redeem the 
whole mortgage. Indeed, he is bound to offer to redeem the whole— 
Srikanta v. Jak Sah, 3 Pat. 818 (823), A.LR. 1925 Pat. 57, 84 I.C. 293 ; 
Subbiah V. Ram Sabad, A.I.R, 1936 Rang. 266, 14 Rang. 198, 163 I.C. 444. 
It is the law ih India, as in England, that one of the several mortgagors 
can redeem the entire mortgage, without the consent of the owners of 
the other shares, subject to the safeguarding of the rights which those 
owners may possess — Yadalli Beg v. Tukaram, 48 Cal. 22 (29) (P.C.): 
H. V. Low & Co. V. Pulin, A.I.R. 1933 Cal. 154, 59 Cal. 1372 ', but see Bfli 
Keval V. Modhu Kala. A.I.R. 1922 Bom. 319, 46 Bom. 535, 64 I.C. 972. 
As the owner of the equity of redemption of one of two estates comprised 
in the same mortgage cannot insist on redeeming that estate separately, 
so he cannot be compelled to redeem it separately, his ri^t being to 
redeem the whole,' subject to the equities of the other persons interested 
—Hall V. Reward, L.R. 32 Ch. D. 430 ; Pearce v. Morris, L.R. 5 Ch. 227. 


So also, a purchaser of a portion of the mortgaged property is not at 
liberty to redeem that portion only without redeeming the rest— Kuppu- 
sami V. Papathi, 21 Mad. 369 (371) ; Yadalli Beg. v. Tukaram, 48 ^al. 22 
(28) (P.C.), 57 I.C. 585 ; Nainappa v. Chidambaram, 21 Mad. 18 (26) , 
Huthasanam v. Parameshwaram, 22 Mad. 209 (212). The purchaser of a 
portion of the equity of redemption is entitled to maintain a suit for 
redemption of the entire mortgage— HMiftasuwam v. 

Mad. 209 (211) ; Baikuntha v. Mahesh, 22 C.W.N. 128 (1^9) , P 
Chandra v. Peary Mohan, 22 C.W.N. 800 (802); 

Narain, 27 All. 178 (179, 182) ; Chandu Agasta v. Chandrabalt Kala . 

A.I.R. 1965 Orissa 63. 

A partial owner of the equity of redemption is entitled to redeem the 
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whole mortgage— Pafcfr Chand v. Babu Lai, 39 All. 719 (721) ; Sankar v. 
Bhikaji, 53 Bom. 353 ; Baikmtha v. Mahesh, 22 C.W.N. 128 (129) (dissent- 
ing from Girish v. Juramani, 5 C.W.N. 83) ; Pratap Chandra v. Pearu 
Mohan, 22 C.W.N. 800 (802) ; Rugad Singh v. Sat Narain, in All. 178 
(1§2) ; and this he can do even against the will of the-mortgagee— FcWr 
Chand v. Bahu Lai, supra ; Huthasanam v. Parameshwaram, 22 Mad. 209 
(211) : Velayudam v. Almtgaran, 15 I.C. 605, 23 M.L.J. 475 ; Mustafa v. 
Shadi Lai, 10 O.C. 81 (84). As observed by the Privy Council, each and 
every one of the mortgagors who owns separate shares in certain mort- 
gaged property is not merely interested in the payment of the mortgage- 
money and the redemption of the estate, but has a right by payment of the 
money to redeem the estate, seeking contribution from the others— 
Norendra v. Dwarka, 3 Cal. 397 (P.C.), 5 LA. 18 (27). 

“The character of indivisibility exists not only with reference to the 
mortgagee, who may generally be more benefited thereby, but also with 
reference to the mortgagor. And save as a matter of special arrangement 
and bargain entered into between all the persons interested, neither the 
mortgagor nor the mortgagee, nor persons acquiring through either, a 
partial interest in the subject, can under the mortgage get relief, except 
in consonance with the principle of indivisibility” — per Subramania Ayyar, 
J. in Huthasanam v. Parmeshwaram, 22 Mad. 209 (212) ; Lachhmi Narain 
V. Babu Ram. A.I.R. 1935 All. 391, 154 I.C. 437. 

Where four mortgages were consolidated, the consolidation gave rise 
to an anomalous mortgage ; so the' mortgagee was entitled to decline to 
be redeemed unless he was redeemed as to all — Chacko v. Subramania, 
A.I.R. 1952 Tr.-Coch. 552. 

The mortgagor who redeems the whole property is entitled to a 
rateable contribution from the other mortgagors, and he is entitled to 
hold the entire property in charge until he is in turn redeemed by his 
co-sharers on payment of their quota of the debt, with all incidental 
expenses — Jagat Narain v. Qutab Hussain, 2 All. 807 ; Changa Das v. 
Gonsing, 20 Bom, 615. Until -then he is, to all intents and purposes, in 
the position of the mortgagee redeemed — Asansah v. Vamana, 2 Mad. 
223. See secs. 92 and 95. 

The rule as to indivisibility of a mortgage applies not only where 
there are several mortgagors but also where there are several mortgagees. 
And no redemption can be effected of a portion of the mortgaged property 
by paying to one of the mortgagees his separate deht—Sunitibala v. 
Dhara Sundari, 47 Cal. 175 (179) (P.C.). Their Lordships observed in this 
case ; "It would of course be possible — though inconvenient — to execute in 
one document a mortgage of one-half of an entire property in favour of each 
of two mortgagees. By this means two independent mortgages would be 
combined in one deed, and in such a case independent relief might be 
granted to each mortgagee — Ibid, at p. 179 ; lachhmi Narain v. Babu 
Ram, A.I.R. 1935 All. 391, 154 I.C. 437. A mortgage debt- created by 
four mortgagees was settled by an award under the Bengal Agricultura 
Debtors Act at Rs. 3000. Thereafter a suit for mortgage was instituted 
by them claiming Rs. 11508 on the allegation that the award was a nulli^. 
The award was held to be valid as against plaintiffs 1 and 2 and invalid 
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as against plaintiffs 3 and 4 who were minors' when thp awnra 
Conse^fly the mortgage debt had to be 

^ 2 got a decree in their half share on the 

footing that the amount of the mortgage debt was Rs. 3000, whereas plain 
tiffs 3 and 4 obtained decree in their half share on the basis of Rs UsS' 
It was however held that the securily could not be split up and £ 
the plaintiffs would be entitled to proceed against the entire mortgaeed 
property for the realisation of the total decretal amount— ffm/iifcesft- v 
Sushi Chandra, A.I.R. 1957, Cal. 211. 


But the rule in this para should be applied subject to a contract to 
the coittrary. Therefore, where one of the terms of a mortgage was that 
the mortgagor might redeem any portion of the mortgaged property upon 
payment of a proportionate part of the debt, one of the heirs of 
mortgagor was allowed to redeem his own share of the property— S/idfuaf. * 
ullah V. Izzatullah. 13 AX-J. 372, 28 I.C. (678). As an instance of such a 
contract see Nathu Mai v. Raman Mai, A.I.R. 1937 P.C. 124, 67 LA. 126, 
41 C.W.N. 901, 167 I.C. 786, I.L.R. (1937) Lah. 245, where upon construc- 
tion of the mortgage-deed their Lordships held that the mortgagor had 
power to redeem part without redeeming the whole of the mortgaged 
property — a power consistent with the preservation of the security— at 
p. 126. Where the mortgage is invalid for absence of a registered deed, 
the rules relating to partial redemption of a mortgage aire not applicable, 
and a purchaser of a portion of the mortgaged property can obtain the area 
bought by him on . re-payment of a proportionate amount of the debt. 
He will not be required to redeem the whole mortgage— Mming Tun v. 
Mating Aung Dun, 2 Rang. 313 (319). 


The legal effect of the proviso to sec. 60 after the amendment of 1929 
was considered by Kapur J. in Narain Singh v. Teza Singh, A.I,R. 1955 
Punjab 96. There in 1945 one Ujagar Singh, mortgaged to Lehna Singh 
86 kanals 12 marlas of land plus some other land for Rs. 2000. In 1949 
the heirs of Lehna Singh transferred to Narain Singh for Rs. 1000 the 
mortgagee rights in 86 kanals 12 marlas, because the other land was 
allowed to be redeemed by Ujagar before that date for Rs. 1000. ^ 1950 
Ujagar mortgaged 39 kanals 12 marlas out of 86 kanals 12 marlas to thd 
plaintiff on receiving Rs, 2000. The plaintiff instituted a suit for declara- 
tion that they were entitled to redeem the whole of 86 kanals Md 
marlas of land. It was contended by the contesting defendants that the 
heirs of Lehna Singh having allowed a portion of the mortgaged property 
to be redeemed by the mortgagor there was a splitting up of the mort- 
gage and that the plaintiffs were entitled to redeem only 39 kanals u 
marlas of land. This contention was rejected and the suit was decreed. 
His Lordships has held that there is no splitting up of the mortgage m 
the foUowing cases: (1) Where the mortgagee allows redemption ot a 
part of the mortgaged property and (2) where .there is a release of 
or a share by the mortgagee ; and that only when mortgagee acquires 
a share or part of the property mortgaged there will be a splitting up 

the mortgage. - ' 

376. Acquisition by mortgagee of the_ share of a 
indivisibiUty of the mortgage is broken by the >«®We purcto& 
inheriting or otherwise, the mortgagor, his successor or any other pe 
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entitled to redeem will be entitled to redeem his share only of the mort- 
gaged property— Mflufefrua: v. Sardarmal, A.I.R, 1952 Nag. 341 (F.B.). The 
fact that the mortgagee releases a part of the mortgaged property does 
not however give rise to the right of partial redemption— De/ansingfe v 
Darbarilal, A.I.R. 1949 Nag. 346, LL.R. 1949 Nag. 376. Where the mort- 
gagee acquires a share of the mortgaged property, one of the co-mortgagors 

can redeem the entire residue left inspite of the mortgagee's opposition 

PaJa Singh v. Attar Singh. A.I.R. 1954 Punj. 81. The inference as to 
release is appropriate where the purchase is made for an independent 
consideration. But when the substance of the transaction is the purchase 
of the equity of redemption there will be a splitting up of the mortgage 
—Ananthaijya v. Hengsu, A.I.R. 1956 Mad. 293. The mortgage security 
is split up only where there is a person interested in a diare only of the 
mortgaged property and- seeking to redeem his own share only pajdng a 
proportionate part of the amount due, and a mortgator whose share the 
mortgagee had acquired — Ibid; Patel Kempegowda v. Channaveeriah, 
A.I.R. 1958 Mys. 43- The mortgage-debt may be apportioned where 
circumstances have happened, the efiect of which, in fact or in law, is to 
create a severance of the security ; e.g,, where the mortgagee himself has 
become the owner of a part of the equity of redemption or where by his 
own conduct there has been a break up of the entire security — R(yat 
Kamini v. Satya Niranjan, 23 C.W.N. 824. The test is, whether there 
has been a severance of the security at the instance or with the consent 
of the mortgagee, and an apportionment will not be imposed upon the 
mortgagee unless equitable considerations are established— Debendm 
Nath v. Mirza Abdul, 10 C.L.J. 150, 1 I.C. 264 (277). If a part of the 
raortMged property be acquired by a sole mortgagee (or by all the mort- 
gagees where there are more mortgagees than one), the integrity of the 
mortgage is thereby broken up, and each of the owners of the remainder 
of the property becomes entitled to redeem his own share upon payment 
of a proportionate part of the amount due on the mortgage — Kiidhai v. 
Shea Dayal, 10 All. 570 ; Shiam Satan v. Banarsi, 20 A.L.J. 258, A.I.R. 
1922 All. 192, 66 I.C. 866; Nilakant v. Siiresh, 12 Cal. 414 (P-C.) ; 
Debendra v. Mirra Abdul, 10 C.L.J. 150, 1 I.C. 264 ; Ranghunath v- Sadhu 
Satan, 5 P.L.T. 312, A.I.R. 1925 Pat. 31, 75 I.C. 821 ; Nand Kishore v. 
Raja Hariraj, 20 All. 23 ; Mora v. Balaji, 13 Bom. 45. Thus, when a 
mortgage is split up by the mortgagee buying up the equity of redemp- 
tion from some of the. heirs of the ori^nal mortgagor, any one of the 
remaining heirs is entitled to redeem his. share of the mortgaged property 
on payment of a proportionate sum due on his share — Mewa Ram v. Ganga 
Ram. 17 A.L.J. 910, 52 I.C. 229. This rule equally applies whether the 
mortgagee-decreeholder acquires a part of the mortgaged property before 
a decree for sale or after it — Sarju Kumar v. Thakur Prosad, 18 A.L.J. 690, 
58 I.C. 743. This rule also enures to. the benefit of the purchaser of a 
portion of the equity of redemption ; so that, when the mortgagee has 
destroyed the indivisibility of the original contract, the purchaser of 
the equity of redemption of a portion of the mortgaged property is entitled 
to redeem that portion on payment of a proportionate ainount of the 
mortgage-money — Marana v. Pendycda, 3 Mad. 230 ; Mahabir v- Moham- 
mad 38 All 103 ; Subramanyan v. Mandyan, 9 Mad. 453 : Jagannath v. 
Jaipal, A.I.R. 1933 AIL 257 (F.B.), 142 I.C. 410. Conversely, where one 


77 
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of ^0 mortgagors purchases the entire mortgagee-richts thf 
of the mortgage is broken up. and the oflier loWX t enhtST^ 
derae for redempto in respect of his Share in the Mttgaged 
^arfaraz v. Md. Sahm. A.LR. 1934 Oudh 348, 150 I.C. 140. ^ 


in such cases, (i.e., wher« tlie mortgagee acquires a portion of 
the mortgaged property, and a fusion takes place of the rights of the 
mortgagee and the mortgagor in the same person, and the indivisible 
character of the mortgage is broken up) neither a co-mortgagor nor the 
purchaser of a portion of the equity of redemption is entitled to redeem 
more than his oum share in the property. Each co-mortgagor or pur- 
chaser may redeem his own share only, on payment of a proportionate 
part of the mortgage-money ; but be caimot claim to redeem the shares 
of other persons in which he is not interested, against the wishes of the 
mortgagee— Kuffan KJian v. Mardon Khan, 28 AU.155 (157) ; Munshi v. 
Daulat, 29 All. 262 (263) ; Dina Nath v. Ludimi Narain, 25 All 446 • 
Jagannath v. Jai/pcd, '55 All. 359 (F.B.), A.I.R. 1933 257 (259); Bathm 
Mudali V. PerumdS. 38 Mad. 310 ; Aluimad Husain v. Md. Qasim 48 All. 
171, 24 A.L.J. 88, A.I.R. 1926 All. 46 ; Zaibunnissa v. Parbhu Narain, 

39 All. 618 ; Girish Chander v. Juramani, 5 C.W.N. "83 ; Mustafa v! 
Shadi Lai, 10 O.C. 81 (84 ) ; Jai Gooind v, Abhai Raf, 26 O.C. 308, A.I.R, 
1924 Oudh 40 ; Mo-homed Zaki Alt v. Ahmad Shah, 7 O.L.J, 585, 58 I.C. 
983 ; Ramadhin v. Jokhan, 5 O.L.J. 248, 47 I.C, 115 ; and the mort- . 
gagee can claim from the co-mortgagor or his assignees only so much of 
the mortgage-debt , as is proportionate to the portion of the mortgaged 
property owned by them — ^ Thina v. Ismail Cassim, 1 Bur. L.J. 117, • 


68 I.C. 887. If a mortgagee omits to implead persons interested in a por- 
tion of the mortgaged property and then brings about the property to 
sale and purchases it himself, he is bound to allow redemption of tlie 
j)ortion on payment of the proportionate amount — Bhekdhari ■v. 'Radhika, 
A.I.R. 1934 Pat. 648, 13 Pat, 364; Madhuram v. Bhotong, A.LR. 1935 


Cal. 59, 86 I.C. 193. Where the integrity of the first mortgage was broken, 
the first mortgagee becoming also the purchaser of the property, the second 
(usufructuary) mortgagee could redeem only the portion mortgaged 
to him and had no right to redeem all the properties purchased by the 
first mortgagee — Amir Chand v. Moti, A.I.R. 1931 Pat. 434, 134 I.C. 
959. See also Ahmad v. Md. Qasim, A.I.R. 1926 All. 46, 90 I.C. 80. 
Although die suit be one for possession, the Court can grant redemption 
to prevent further litigation — Amir Chand v. Moti', supra, at pp. 435, 436. 
Where the rights of the mortgagors have vested partly in a prior mort- 
gagee and partly in a subsequent mortgagee after a suit had been 
brought by each of them to enforce his own mortgage without implead- 
ing the other, neither the former can ho compelled to redeem the whole 
nor can he compel the latter to give up his interest in the share which 
' he has acquired. Each can redeem to the extent of the shares 

mortgagors = acquired by him — Aniba Prosad v. Wahidullah; 44 All. 708 
(710, 711), A.I.R. 1922 All. 405, 68 I.C: 260. 

But this rule does not apply where the mortgage is split up not by 
the mortgagee, hut by the act of one of the mortgagors. Thus where 
by the terms of a mortgage-deed, one of the four mortgagors was aUow- 
ed to redeem separately his one-fourth share by paying one-fourth or 
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the mortgage-debt, the integrity of the mortgage was not broken up by 
any act of tlie mortgagee, and another mortgagor (who was entitled to 
a share; could redeem the whole of the remaining 2 share and to obtain 
possession of the same — Shafaatidlah v. Izzatullah, 13 A.L.T. 372 28 I.C. 


A distinction has been drawn by the Bombay High Court between 
cases in which tlie mortgagors are the owners of distinct parcels of land, 
and cases in wliidi the mortgagors are joint tenants or tenants-in-com- 
mon in the mortgaged property ; and the High Court lays do^vn that in 
the event of the mortgagee becoming the owner of a portion of the 
equity of redemption, if the mortgagors are owmers of distinct parcels 
of land, each of them can redeem only to the extent of his share, but if 
they are joint tenants or tenants-in-common in the mortgaged proper!}', 
they must redeem tlie whole — Bhikaji v. Ldkshman, 15 Bom. 27 Note; 
Narayan v. Ganjmt, 21 Bom. 619. But tlie Allahabad High Court does 
not recognize such distinction and lays down that each of die mortgagors 
(whether they are owiers of distinct parcels or are joint tenants or ten- 
ants-in-common) is entitled to redeem his owm share only, on payment 
of a proportionate part of the mortgage-debt. See Kvllan v. Mardan, 28 
All. 155 ; Dina Nath v. Luchmi 25 All. 446 ; Munshi v. Daiilat, 29 All. 
262 ; Zaibunnissa v. Parbhti, 39 All. 618 (621) ; Ghoses Lau> of Mart- 
gage, 5th Edn., pp; 266-267, where this subject has been fully discussed. 
See also Md. Ismail v. Sharfuttillah, 57 Cal. 872, 129 I.C. 310, A.I.R. 1930 
Cal. 810 (814). 


Where the. mortgagee has purchased the equity of redemption in one 
portion of the mortgaged property, but there has been no severance of 
the equity of redemption according to the shares of tlie mortgagors, one 
mortgagor can redeem tlie whole of die remaining portions of the mort- 
gaged property — Sidheswar v. Ganpatrao, 50 Bom. 331, 28 Bom. L.R. 
588,' 96 I.C. 3’61, A.I.R. 1926 Bom. 303 


The rule in this section applies ivhen the mortgagee acquires the 
share of a mortgagor i.e., a portion of the mortgaged ^^roperty. But 
where the mortgagee purchases that tohole of the mortgaged propert}' in 
execution of a. decree in a suit on his mortgage, without impleading a 
purchaser of die equity of redemption in a portion of the property, there 
is no splitting up of the mortgage, and the purchaser of the equity of 
redemption is liable to redeem his portion of die mortgaged lands only 
on payment of the entire decree-amount — V enkat Reddy v. Kunfappa, 
47 Mad. 551 (566). But see R. C. Sardar y, Tarubaja, 69 C.W.N. 688, - 
where it has been held that if a mortgagee obtains a d«ree for 
closure without impleading one of the co-mortgagors having 1/6 share, 
the latter can by a subsequent suit redeem his 1/6 share by making a 
deposit of the proportionate amount. 


The rule in this section does not apply where a moitgagor mak^ a 
deposit in Court of the whole mortgage-money under section 83. lae 
owner of a share only of ' the mortgaged properties is entit e o epo 
in Court the whole of the mortgage-debt and rede^ the whole 
in spite of the fact that the mortgagee has purchased the eqmty 
tion.in some of the mortgaged properties. In such case, the part owme 
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of the mortgapd properties becomes, entitled upon such denosit tn n 

aortgageas indudlng the right to posSrsion (i£ 

™ a mortgagee m possession) of the whole ol the niortgaBS 

d 7(11.“^“°^ mortgagee-sohla Rao v. iL- 

4 . 1 , when all the mortgagees (when there are more 

than one) have acquired the share of a mortgagor. If, however, some 
only of the mortgagees have purchased a share of a mortgagor; there is 
no merger of interest, for the purchaser is not the sole mortgagee In 
such a case, a co-mortgagor has no right to redeem his share of tlie mort- 
pged property by payment of a proportionate part of the mortgage-debt 
but is bound to pay the entire mortgage-debt-^Ma/itob Raj v. Sant Lai 
5 All. 276'; Mohan Lai v. Farshadi Lai, 45 All. 46 (48), 74 I.C. 999, 
A.I.R. 1924 All. 11 ; Subba Rao v. Sarvaraifudu, 47 Mad. 7 (19) • jae- 
mohany. Harbans, 1 O.W.N. 637, A.I.R. 1925 Oudh 609.’ The purchaser- 
mortgagee is in no diflFerent position from an outsider so far as liis rights 
conferred by his purchase are concerned. The mortgage remains one 
and undivided, and if redeemed at all, can only be redeemed in its 
entirety— ./agmo/ian v. Harbans, (supra).. If a mortgagee releases a por- 
tion of the mortgaged property by receiving the amount of money alleg- 
ed to be due from such property, he does not thereby break the integrity 
of the mortgage, nor does it entitle the mortgagor to redemption of a 
portion only of tlie mortgaged property. Tlie integrity of tlie mortgage 
can only be broken up in case the mortgagee or mortgagees- purchase a 
part of the mortgaged property— Ho/i Alt Jan v. Mafidvddin, A.LR. 1923 
All; 499, 45 All. 524. 

“Acquired” : — ^The word ‘acquired’ in this section is not restricted 
to acquisition by purchase, but it also applies to acquisition by any other 
mode of transfer recogm'sed by law. Tlius, where the mortgagee has 
acquired a share of the mortgaged property by foreclosure, an owner of 
another portion of the equity of redemption is entitled to redeem liis 
portion without redeeming tlie whole mortgage — Brij Kishore v. Madho 
■ Sing, 28 All. 279 (280). So also, where the. mortgagee acquires a portion 
of the mortgaged property by inheritance, tliere is a merger of rights, and 
the integrity of the mortgage is broken up. In such a case,, a co-mort- 
gagor will be allowed to redeem his own share only — Hamida Bibi v. 
Ahmed Husain, 31 All. 335 ; Zafar v. Zubaida, 27 A.L.J. 1114, A.LR. 
1929 All. 604 (606), 121 I.C. 398. Similar results follow where fte mort- 
gagee purchases a portion of die mortgaged property at a sale in execu- 
tion of a money-decree — Aiiyapuiri v. Alamelu, 11 Mad. 304. Where the 
mortgagee who is entitled to possession of the mortgaged properties gets 
possession of only half of the properties by consent of die mortgagor^ 
and the possession of the other half is widiheld, it cannot be said that 
the mortgagee by accepting possession of half the property only had 
acquiesced 'in the integrity of the mortgage being broken up; and Oie 
mortgagors cannot claim, to redeem the property piecemeal.^ Ihe mte- 
gritv^of a mortgage can, be broken up only m the case of a mortgagee 
“porta of tho mortgaged prop^-T/if or Proeed v. Cto- 
drika, 11 O.L.J. 436, A.I.R. 1925 Oudh 150 (152), 81 I.C. 742. 

Where the mortgagee allows the mortgagor to pay off a portion of. 
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the mortgage-debt and so releases a proportionate part of the mortgaged 
property, he does not thereby break up the mortgage so as to entitle tlm 
mortgagor to redeem the remainder of the property piecemeal— ^\/j Jan v. 
Majtduddin, 45 All. 524 (525), A-LR. 1923 All. 449; Lachmi Narain \\ 
Muhammad Yusuf, 17 All. 63 (66) ; Baldeo v. Jatvahir, 2 O.C. 344 (348) ; 
Mt, B&ti V. Tatiiiye, A.I.R. 1926 AH. 136, 89 I.C. 574. ^Vhere a mortga- 
gee voluntarily ' releases a portion of the property the debt is not reduc- 
ed proportionately; hence he is entitled to recover the whole of the 
mortgage amount from any portion of tiie mortgaged property— Anan- 
ihatjija Holla v. Thimaju Hengsu, A.I.R. 1956 Mad, 293 ; M. Ramanna y. 
C.‘ Butchamma, A.I.R. 1958 Andh. Pra,. 598. 

But this rule was not followed in some cases. Unis, in a Madras 
case, where the mortgagee allowed the mortgagor to redeem a portion 
of the mortgaged property, it was held that the mortgagee destroyed 
the- indivisibility of the mortgage — Suhramamjan v. Mandaijan, 9 Mad. 
453 (454). The Bombay High Court held that an owner of a part of the 
equity of redemption of mortgaged ijropertfes was entitled to redeem 
tliat portion when the mortgagee had acted in such a way as to release 
a portion of the properties from the mortgage-debt — MaijOshankar v. 
Burjorji, 27 Bom. L.R. 1149, A.I.R. 1926 Bom. 31 (32). So also, where 
the three mortgagors made a partition of the property, by which each of 
them became entided to a 1/3 undivided share, and two of the mortgag- 
ors redeemed their two shares by paying 2/3 of the mortgage-money, 
held that die other mortgagor must Mso be allowed to redeem his 1/3 
share — Lakshuman v. Madhav, 15 Bom. 186. ‘ See also Mahadaji v. Gan- 
patshet, 15 Bom. 257. A Calcutta case expressed the view that if a por- 
tion of the property was released by die mortgagee, the mortgage should 
be treated as having been split up — Hart Kissen v. Veliat, 30 Cal, 755 
(757). A mortgagee can not release a part of the mortgaged 
land and then seek to enforce his entire claim upon another 
in which third parties have become to his knowledge interested 
as assignees of -the equity of redempdon — Pranbadav v. Bhagaban, A.I.R. 
1934 Cal. 775, following Svrjeram v. Bahramdeo, 1 C.L.J. 337. The 
mortgage-debt could be always split up by consent, and on such splitting 
up, a mortgagee could sue one of the mortgagors for a proportionate part 
of the mortgage-debt, provided the burden of the mortgagor did not 
increase— V. Lowe & Co. v. Pulin Bihari, 59 Cal. 1372, A.I-R. 1933 Cal. 

.154 (162); Waleyatunnissa v. Chalakhi, 10 Pat. 341 ^ 132 I.C. 100, A.I-R. 
1931 Pat. 164 (168). But this view has been disapproved of by the Legis- 
lature, and the object of inserting the word “only" in this para has been 
thus stated by the Special Committee'. — 

“The last paragraph of the section relates to what is known as the 
principle of the indivisibility or integrity of a mortgage. ‘Such integrit)' 
or indivisibility exists not only with reference to the mortgagee, who maj' 
be generally ’'benefited thereby, but also with reference to the mortgagor. 
Save as a matter of special arrangement, neither the mortgagor, nor the 
mortgagee nor any person claiming through either of them should get 
relief except in consonance with the principle of indivisibility’ [22 Mad. 
209, (212).] We do not. think it necessarjr to alter the last paragraph 
of the section except that the word 'onl^ should be inserted bertNeen the 
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words ‘except’ and 'where' with a vi'ew to get rid of the effect of 
decision m 27 Bom. L.R. 1449. The only case, therefore, when the hi- 
tegrity of a mortgage may be aUowed to be broken, apart 

arrangement, is when a mortgagee acquires a share in the mortMced 
property.’ 


So under this section the integrity of a mortgage is not broken except 
where the mortgagee has purchased or otherwise acquired as 
proprietor a certain portion of the mortgaged property. So long as the 
integrity of the mortgage, remains intact, each item of the property mort- 
gaged is liable for the whole amount due under the mortgage— 
Chand v. Parbhu Dayal, A.I.R. 1936 All. 595, (1936) A.L.J. 1116, 164 I.C. 
613. But where a mortgagee-decreeholder purchases at the auction sale 
one of the mortgaged properties, such purchase has the effect of discharg- 
ing and extinguishing a portion of the mortgage-debt which is chargeable 
on the property purchased by him. The decree-holder can in such a case 
proceed against the other property but only to that extent of the decretal 
dues which bears the same proportion to the total decretal dues as the 
absolute value of that property bears to the absolute value of the proper- 
ties comprised in the mortgage. By “absolute value” is meant the value 
of the property free from a charge — Krishna Chandra v. Pabna Model Co., 
A.I.R. 1932 Cal. 319, 59 Cal. 76, 137 LC. 260. But in Raghubir v. PaiichcHti 
Akhara, A-I.R. 1937 All. 44, (1937) A.L.J. 113, 167 l.C. 783 it has been 
held that, where a mortgagor sells to a third person a portion of the 
mortgaged property and then sells an item thereof to the mortgagee, the 
integrity of the mortgage is broken and such third person can redeem 
his share in the mortgaged ‘property on payment of a proportionate part 
of the amount due, not in proportion to the value of different items of 
the property but in proportion to the liabilities of the parties under the 
sale-deed. Where the mortgagee agrees to place himself in possession 
of a portion of the property so that the proportionate mortgage debt 
may be satisfied by the enjoyment of its usufruct for a certain term, 
a suit for possession of that portion of the property would not be bad 
for partial redemption as the mortgagee has already allowed the mort- 
gaee-securitv to be split up — Tarapads. Mondal v. Hajai Khatum Bibi, 
A.I.R. 1956 Cal. 625. 


60 A. (/) Where a mortgagor is entitled to redemption, 

, then, on the fulfilment of any, conditions on 

tom£K?ytoSd Sf the fulfilment of which he would be entitled 
re-transference to mort- fg require a re-trahsfer, he may require the 
mortgagee, instead of re-transferring the 
property, to assign the mortgage-debt and transfer the mort- 
gaged property to such third person as the mortgagor may 
direct ; and the mortgagee shall be bound to assign and transjer 
accordingly. 

{2) The rights conferred by this section belong to and may 
be enforced by the mortgagor or by any encumbrancer fotwtift- 
standing an intermediate emcumbrance ; but the 
any encumbrancer shall prevail over a requisition of the nion- 
gagor and, as between encumbrancers, the requisition oj apri 
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mcumbrancer shall prevail over that of a subsequent encum- 
brancer. 

(5) The provisions of this section do not apply in the case 
of a mortgagee who is or has been in possession. 

60B. A' mortgagor, as long as his right of redemption 
Right to inspection subsists, shall be entitled at all reasonable 
and production of docu- times, at his request and at his own cost, and 
^ on payrnent of the mortgagee’s costs and 
expenses in this behalf, to inspect and make copies or abstracts 
of, or extracts from, documents of title relating to the mort- 
gaged property which are in the custody or power of the mort- 
gagee. 

Sections 60A and 60B have been added by section 23 of the Transfer 
of Property Amendment Act (XX of 1929). 


“We have added, oh the lines of sections 95 and 96 of the En^ish 
Property Act, two new sections — sections 60A and 60B — to define the 
obligation of a mohgagee, when so required, to transfer the mortgage- 
debt to a third person named by the mortgagor, and also to make it clear 
that a mortgagor has a ri^t to inspect and take copies of the documents 
of title relating to the mortgaged property which are in the possession 
of the mortgagee ” — Report of the Select Committee (1929). 


61. A mortgagor seeking to 

Right to redeem any one 

redeem one mortgage shall, in 

pertTes**™' s absence of a 

separately contract to the con- 

mortgaged. entitled to 

do so without paying any 
money due under any separate 
mortgage, made by him or by 
any person through whom he 
claims, on property other than 
that comprised in the mortgage 
which he seeks to redeem. 


61. A mortgagor who has 
Right.to executed two or 
redeem more mortgages in 
orslmul!.^ favour of the same 
taneousiy. mortgagee shall, in 
the absence of a contract to 
the contrary, when the princi- 
pal money of any two or more 
of the mortgages has become 
due, be entitled to redeem any 
one such mortgage separately, 
or any two or more of such 
mortgages together. 


Illustration. 

A, the owner of farms Z and 
Y, rhortgages Z to B for Rs. 
1,000. A ^ter wards mortgages 
Y to B for Rs. 1,000, making 
no stipulation as to any addi- 
tional charge on Z. A may 
institute a suit for the redemp- 
tion “of the mortgage on Z 
alone. 


(Omitted.) 
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Amendment: -This section has been redrafted by sec> 24 of ti,; 
T. P. Amendment Act (XX of 1929) for the following rLsons:- 

"Section 61 abolished the doctrine of the consolidation of morteases 
The section was based' on section 17 of the Conveyancing Act, 188uSJ' 
responding to section 93 of the Property Act, 1925). In England 
that statute was enacted, and in this country before Act iV of 1882 wa<; 
passed, a mortgagee was allowed to consolidate securities in his hands 
and force a mortgagor to redeem all of them or to prevent him from 
redeeming one of them without redeeming the others. [Chose on Mort- 
gage, 5th End., Vol. I, p. 429; 6 B.H.C.R. (A.C.J.) 90.] This was in- 
equitable and was altered by section 61 of the Act. But even that section 
is not exhaustive. It is proposed, therefore, that a mortgagor should be 
allowed to redeem simultaneously all debts or any one or more of them 
which have become due to the same mortgagee. The same principle 
ought to apply where portions of one and the same property are mort- • 
gaged separately. Accordingly, any reference to ‘property’ has been 
omitted and the words ‘two or more mortgages’ have been used and the 
illustration has been omitted.”— Report of' the Special Committee. 


The effect of the amendment is to abolish the consolidation of mort- 
gages whether in respect of the same property or different properties— 
Jai Nai’ain v. Gokul Singh, A.I.R. 1937 Oudh 406. 168 I.C. 725. 


Old Law Before the passing of the present Act, under the com- 
mon law as recognised in the Cochin' State, the mortgagor seeking redemp- 
tion was bound to redeem all subsisting mortgages in favour of the same 
person in respect of the same properly simultaneously— v. 
Raman, A.I.R. 1952 T.C. 150. 


Scope Principle of this section was applicable in Cochin even 
before the introduction of the Act in that State, Where there were 
several mortgages on the Same property in favour of the same person 
and the mortgagee’s remedy in respect of one of them was barred, he can 
still insist on their redemption when redeeming others, because limitation 
ba,rs the remedy, but does not extinguish the liability— Neelakantam 
V, Ummini Pillai, A.I.R. 1952 Tr.-Coch. 295. 


In respect of a deed of further advance, the mortgagee was entitled 

to consolidate the two documents and claim the amount due thereunder, 

before he was compelled to give up possession — Ktmjuvariathu v, Chachi 

Vareethtt, A.I.R. 1952 Tr.-Coch. 363. 

/ 


376A. Section whether retrospective ; — ^This section, as it stood 
before the amendment in 1929 impliedly gave a statutory right that where 
there were tivo encumbrances (including charges) on the same property, 
the mortgagor was not entitled, to redeem one without redeeming the 
other. This right of consolidation was a vested right in property. Hence 
the mere fact that sec. 24 of Act XX of 1929 which amended, the present 
section was not included in the sections mentioned in sec. 63 of that Act 
does not make the present section retrospective, and the ri^t of con- 
solidation given by the old section was not taken away—Nachappa y. 

A.I.R, 1947 Mad. 18, (1946) 2 MiJ. 35; Ito ^ 

PariyaScutty, 1957 Ker. L.J. 726. A right of consolidation presupposes 
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the union of several mortgages in the mortgagee and that at the time 
when he- claims that right. But this does not mean that the law applicable 
in such cases is that which prevails at the date of the. suit. The right 
accrues when the mortgages become combined in the mortgagee— /hid. 

377. Abolition of consolidation : — This section .(both old and new) 
abolishes the consolidation of mortgages in this country in the same way 
as the Conveyancing Act (and recently the Property Act, 1925) has done 
in England. The doctrine of consolidation of mortgages over different 
properties was recognised by the Courts of India prior to the passing of 
this Act, and compelled the mortgagor who came to Court for redemption 
of a mortgaged property, to discharge all the debts due to the mortgagee 
and secured to him by mortgages on that or other property of the mort- 
gagor. “If the owner of two or more different estates mortgaged them 
successively for distinct debts to the same person, the mortgagee had a 
right to insist that one security should not be redeemed alone, leaving him 

exposed to the risk of deficiency as to the others But Parliament 

intervened, and not a moment too soon, to put a stop to the flagrant 
'injustice which was too often inflicted under the name of equity, and 
now in this country as well as in England, a mortgagee in the absence 
of a contract to the contrary, cannot consolidate, his securities” — Ghose's 
Laio of Mortgage, 5th End., p. 429. Thus, where two mortgages were 
executed with respect to six items of property, and a third mortgage was 
executed with respect to the same six items and also two other items, 
held that a decree which consolidated the amounts due under all the 
three mortgage-bonds, and made all the mortgaged properties liable for 
the consolidated amount, was contrary to the provisions of this section- 
Such a consolidation impedes the right of redemption of the mortgagor 
and is illegal — Parmeshwar v. Raj Kish'ore, 3 Pat. 829 (837), A.I.R. 1925 
Pat. 59, 80 I.C. 34. 


A man may borrow money on the security of bis property, and both 
the lender and borrower may agree that the property is capable of serving 
as a security for further loans. In such circumstances if there is a 
second loan on the security of the property, and the borrower repays one 
of the loans, the lender has nothing to lose. — per Mukerji J. in Lxillii v. 
Ram Nandan. 52 All. 281 (F.B.), A.I.R. 1930 All. 136 (138), 124 I.C. 735. 


The old section applied (as shown by the illustration and the marginal 
note), to cases where different properties were mortgaged, and not where 
the same property was mortgaged under several mortgages — Balasnbramania 
V. Sivagtirii, 21 M.L.J. 562, 11 I.C. 629; Dorasami v. Venkataseskayar, 
25 Mad. 108 (115). Therefore, a mortgagor seeking to redeem a mortgage 
on a property was not entitled to do so without paying the money due 
under a separate mortgage or charge relating to the same property— 
Ramarayanimgar v, Maharaja of Venkatagiri, 50 Mad. 180 (P.C.), 31 
C.W.N. 670, A.I.R. 1927 P.C. 32 (36) (overruling Ramarayanimgar v. 
Maharaja, 44 Mad.- 301);' Meloth Kannan v. Kodath Kannaran, 131^ 
M.W.N. 231, 22 I.C. 609 ; Ram Ratan v. Aditya, 3 Luck. 459, 112 I.C. 481, 
A;I.R. 1928 Oudh 273 (276). Even a mottgagor could not redeem one 
mortgage on his property without at the same time paying off ano er 
mortgage or charge on the same and other properties as weU-GnnguJ<m 
V. Kirtanath, 33 All. 393 ; Tajjobibi v. Bhagivan, 16 All. 295 ; Ramara 
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Ifanimgar v. Maharaja of Venkatagiri, 50 Mad. 180 (P.C.) Thi<? • 

of }g?f ^ amendment 

of 1929 the same property was mortgaged to the same mortgagee bSJ 

second mortgage the first mortgage was stated to be kept alive 
It has been held that the mortgagee had a right of consolidation of S 
two mortgages m one suit and a consolidated decree on them can b« 
passed — Sn:. Nathuni v. Dharanidkar, A.LR. 1937 Pat 156 15 Pat ta? 
165 I.C. 310. ’ ^ 


The doctrine of consolidation can only apply where a mortgagee holds 
(say) a mortgage on property A and also a separate mortgage on property B 
belonging to the same mortgagor. In the case, however, of a mortgagee hold- 
ing a first mortgage on property A and also a second mortgage on the same 
property, the mortgagor cannot on payment off of tiie first mortgage 
redeem the property, unless he repays what is due on the second mortgage.. 
But this is not because of the doctrine of consolidation but by reason 
of the fact that he has a second mortgage on the property— Nath 
V. Pratjiatka Nath, 44 'C.W.N. 261 (P.C.), I.L.R. (1940) 1 Cal. 291, A.IR 
1940 P.C. 38 (43). 


378. Covenant as to consolidation : — ^This section (both old a .d new) 
applies "m the absence of a contract to the contrary," so that the parties 
are left free to covenant among themselves that a mortgagor of two pro- 
perties shall not redeem one property without redeeming the other. 
Tajjobibi v. Bhagwan, 16 All. 295 (299). Thus, where by each of two 
mortgages a separate property was mortgaged with possession and the 
second mortgage contained the clause : "and when the whole of the 
mortgage-money due under this deed together with the amount due under 
the previous deed shall be paid, then the, mortgage shall be redeemable 
and the deed shall be taken back,” held that the mortgagee was entitled 
to consolidate the two mortgages by the ‘contract to the contrary'— 

Rai V. Ram -Birch, A.LR. 1922 All. 403, 70 I.C. 637. In Ganga Bai v. 
Kirtanath, 33 All. 393, however, such a covenant was not given effect to. 
But the circumstances of that case were peculiar ; the properties in the 
two mortgages were partly identical and partly different; one of the 
mortgagors of the first mortgage did^ not join in the second mortgage ; 
and the person who brought the suit for redemption of the prior mortgage 
was a purchaser of one of the properties mortgaged and had no interest 
in the property comprised in the second mortgage. 

Where the stipulation was that possession obtained under the first 
mortgage would remain with the mortgagee till the second mortgage in Ms 
favour was redeemed the Collector could not order that the possession be 
handed over to the mortgagor without payment of the mortgage ‘^ebt— 
Gurditte Mai v. Mohaminad, A.LR. 1947 Lah. 278 (F.B.), I.L.R. 1947 
Lah. 259. 

Where a father in a joint family executes a^ mortgage and after his 
death his son, the then man.ager, executes another mortgage agreeing to 
repay the second loan along with the first, then the agreement amounts 
to a contract to consolidate, for the expression “mortgagor” includes Mso 
his heirs and survivors— v. Lachhman, A.I.R. 1934 Oudh^246 
(249), 149 I-C. 543. Where in a subsequent document there is a stipula- 
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tidn that without payment of the two sums the property previously 
mortgaged is not to be redeemed, the effect of the clause is to create a 
further mortgage or the property is made security for the additional debt 
—Jeut Koeri.v. Mathura Koeri, A.LR. 1926 All. 171 24 ALT 125 
90 I.C. 87. ' 


Where after the execution of a mortgage-bond in favour of the 
mortgagee, the mortgagor takes further advances and executes a fresh 
bond creating a charge on the property, and in that bond he stipulates 
that he will not redeem the earlier mortgage without paying off the money 
due under the subsequent bond, held that the mortgagor, according to 
the terms of the contract, will not be entitled to redeem the earlier 
mortgage without paying off the subsequent charge. The covenant in 
the subsequent bond will not be treated as a clog on redemption— Ran/tf 
Khan v. Ramdhan, 31 All. 482 Brij Jjall v. Bhawani. 32 All. 651 ; Har 
Prasad v. Ram Chandra, 44 All. 37 (42) (F.B.), A.I.R. 1922 All. 174; 
lagannath v. faipal, 55 All. 359 (F.B.), A.I.R. 1933 All, 257 (258), 142 I.C. 
410 ; Shib Narain v. Gajadhar, 48 All. 292, A.LR. 1926 All. 506, 92 I.C. 772 : 
Lai Bahadur v. Rameshwar, 3 Luck. 113, A.I.R. 1927 Oudh 510 (511) 
Ganpat v. Abdulji, A.I.R. 1937 Nag. 54, 169 I.C. 23 ; Ram Ratan v. Aditya, 
3 Luck. 459, 112 I.C. 481, A.I.R. 1928 Oudh 273 (276), affirmed Aditya v. 
Ram Ratan, 5 Luck. 365 (P.C.), 57 LA. 173, 34 C.W.N. 625 (627), 59 
M.L.J. 342, 28 A.L.J. 646, 123 I.C. 191, A.I.R. 1930 P.C. 176 ; Janardan v. 
Anant, 32 Bom. 386' (390) ; Pramatha v. Janaki, A.LR. 1937 Cal. 194, 41 
C.W.N. 472, 171 LC. 747 ; Md. Khan v. Chandi Shah, A.LR. 1933 Lah. 
8^, 147 LC. 193 ; Sultan v. Ladha Singh, A.I.R. 1926 Lah. 633, 96 LC. 
844 ; Kanhaya v. Tulsi, A.LR. 1931 All. 197, 129 I.C. 550. Such a covenant 
will be enforceable even against a subsequent transferee of the equity of 
redemption — Gaya Prasad v. Jagannath, supra. So also, where three 
successive mortgages were specifically charged on the same land and there 
was an express stipulation in the second mortgage that the first mortgage 
should not be redeemed without discharging the Second mortgage, and 
in the third mortgage there was a stipulation that the mortgagor would 
pay the amount of that mortgage before discharging the earlier debts, held 
that the mortgagor was not entitled to redeem the first mortgage without 
at the same time discharging the second, and that the third mortgage must 
be discharged before or simultaneously with the redemption of the first — 
Shib Narain v. Gajadhar, 48 All. 292 ; Punnu Ram v. Ghulam Hussain, 
7 Lah. 297, 96 LC. 630, A.LR. 1926 Lah. 494. 

So also, a covenant in a subsequent mortgage or charge not to redeem 
that mortgage or charge without redeeming a prior mortgage created in 
respect of the same property is enforceable, and is not to be regarded as a 
clog on redemption . — Jugesri v. Aftab Chand, 8 Pat. 68, 10 P.L.T, 41, 
A.I.R. 1928 Pat. 582 (584) ; Itnam Baksh v. A7iwari Begam, 18 LC, 718 
(All.) ; Har Govind v. Tula Ram, 10 LC. 222 (AIL) ; Abdul Hamtd v. Jairau 
3 A.L.J. 768'. 


In order to enable the mortgagee to compel the mortgagor to redeem 
both the mortgages at one time, it is necessary that the mortgages 
be enforceable, (by the rhortgagee) i.e., not barred by limitation, r ere- 
fore, if at the' date of redeeming the prior mortgage it is found ttat a suit 
on the subsequent mortgage if brought by the mortgagee would have been 
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barred by limitation, the mortgagor will be entitled to redeem the earlier 
mortgage only, without paying any money due on the subsequent mortiw 
-tor Xunuiar V. Kashiram. 37 AIL 634; Ram Krishm v 
M,LJ. 581, 43 IC. 286 ; Kesar Kunwar y. Kashi Ram, 37 AH. 634. ’ 


Moreover, m order that the covenant as to consolidation mav be 
enforced, it is necessary that both the prior and subsequent mortises 
have been created in favour of the same person. .Thus, one N mortsawd 
his property to defendants 1, 2, 3 and 4 who traded as a firm. Subsequently 
he gave a second mortgage of the same property to defendant no. 2 alone 
for a loan advanced by him personally. The second mortgage-deed con- 
tained a stipulation that the debt due thereunder must be paid off before 
the prior mortgage-debt. Held that the subsequent mortgage-debt in tlie 
second defendant’s favour being a personal one^ in his individual capacity', 
he cannot insist on his being paid before redemption of the prior mortgage 
created in favour of the firm — Chhotalal v. Mathur, 18 Bom, 591, 


Covenant must be express : — A covenant as to consolidation of 
mortgages must be express and unequivocal— /noflndfjs v. Theraj, 1 Lah. 
105, 55 I.C. 509 ; Bhartu v. Dalip, 3 A.L.J. 672 (674) ; Jai Harain vJ GoM 
Singh, A.LR. 1937 Oudh 321, 160 I.C. 40. A mere undertaking by the 
mortgagor to pay the money advanced on the later mortgage to die same 
mortgagee with the money due on the earlier security is merely an indi- 
cation of the time fixed for payment of the same and does not amount 
to a consolidation of the debt so as to preclude the redemption of the 
first mortgage without the redemption of the later one— Zbid at p. 322. If 
there is a mortgage with possession and a lease-back of the mortgaged 
properties to the mortgagor with arrears of rent charged on the equity 
of redemption the two transactions cannot be treated as one, and the 
mortgagor can redeem the mortgage without redeeming the charge on 
account of rent — Venkitasubratmnia Ayyar v. Vadasseri Tcrwad Karnamn, 
A.I.R. 1956 Mad. 434. 


379. Covenant as to consolidation of unsecured debts : —If a mort- 
gagor, ^ter executing a mortgage, takes a subsequent loan from, the 
mortgagee under a simple money-bond, and in that bond stipulates that 
he will not redeem the mortgage without paying off the subsequent loan, 
the stipulation cannot be enforced — Sheo Shankar v. Parma Maitton, 26 
All. 559 ; Lallu v. Ram Nandan, 52 All. 281 (F.B.), 124 LC. 733, A.I.R. 
1930 All. 136 (149) ; Rama v. Martand, 9 Bom. 236 (Note) ; Rapnal v. 
Shivafi, 27 Bom. 154 (156) (doubting Hari v. Balambhat, 9 Bom. 233); 
Durga Prasad v. Dukki Roy, 9 C.W.N. 789 ; Unni v. Nagammal, 18 Mad. 
368 ; fang Bahadur v. Mate Din, 46 LC. 80, 5 O.L.J. 159 ; Rugad Sm^iv. 
Sat Narain, 27 All. 178 ; Kandhaiya v. Ram Charitar, 85 LC. 328, A.I.R. 
1925 -Oudh 593 (594). • Such by-agreements to pay unsecured debts as a 
condition precedent to redeeming a mortgage are inconsistent ^ ® 
general principles of justice, equity and good conscience— Lfllln Sing/i v. 
Ram Nandan, 52 All 281 (F.B.), 1930 A.L.J. 156, 1930 All. 136 150 . 124 
I C 733. In En^and also the law is the same — Coote’s Law of Mongage, 
8th Edn., Vol H, page 1175. And. so Dr. Chose observes in his learned 
work : "To say that a mortgagee may not foreclose for anything beyonn 
the debt on his security but that a mortgagor must pay, as the prj?e or 
redemption, unsecured debts due to the mortgagee as well as the mortgage- 
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debt, is not only to violate a homely English i»overb, but also to postulate 
something that is not' true, namely, that redemption is not a right of the 
mortgagor but a mere favour shown to him’’— of Mortgage, 5th Edn., 
p, 242. The question as to whether the subsequent deed creates a further 
mortgage or charge on the property or merely amounts to a simple bond 
creating a personal liability, is to be decided with reference to the terms 
of the deed. See I^Hu v. Ram Nandan, (supra) ; Aditya v. Ram Ratan, 
5 Luck. 365 (P-C.), 34 C.W.N. 625 *(627); Kandhahja v. Ram Charitar, 
(supra) ; Ashraf Ali v. Chandrapal, (supra) ; Gaya Prasad v. Rachpal, 9 
O.L.J. 484, 70 i.C. 66, A.I.R. 1923 Oudh 24 ; Ramadhin v. Sitla, 17 O.C. 
303, 25 I.C. 905. ‘A stipulation by the mortgagors that they would not 
mortgage or sell Hie property previously mortgaged till the money due on 
the subsequently executed simple bond had been paid, has been held by 
a Full Bench. of the Allahabad High Court to mean that the previously 
mortgaged -property was made security for the payment of the money 
subsequently borrowed and the bond was an agreement creating a charge 
on the - property previously mortgaged — Jannath v. Jaipal, A.I.R. 1933 
All. 257 (F.B,), 142 LC. 410. 

, Prior to the passing of the T. P. Act, no distinction was made between 
secured and unsecured debts, and a mortgagor was not allowed to redeem 
• a prior mortgage without clearing off the subsequent debts, even though 
such subsequent advances were unsecured — Allu Khan v. Roshan Khan, 
■4 All. 85 (explained in 26 All. 559) ; Hart v. Balambhat, 9 Bom. 233 (235) ; 
Krishnaji v. Maheshvar, 20 Bom. 346 (367) ; Hiralal v. Nwsilal, 11 
Bom.L.R. 318, 2 I.C. 469 (471). But even after the passing of the 'T. P. 
Act, it has been held in certain Oudh cases that redemption of the mort- 
gage cannot be allowed without payment of the money due under a 
subsequent simple bond — Raisunnissa v. Zorawar, 1 Luck. 92, A.I.R. 1926 
Oudh 228 ; Gaya Prasad v. Rachpal, 9 O.L.J. 484, A.LR. 1923 Oudh 24, 
70 I.C. 66i This view is opposed to the trend of recent case-law, and can 
hardly be regarded as correct. See Ghose’s Law of Mortgage, page 242. 

But if the prior debt is unsecured, and the subsequent debt secured, 
and in that mortgage-bond he stipulates not to redeem the mortgage without 
paying off the debt under the earlier simple bond, held that the covenant 
will be enforced because the stipulation in respect of the earlier debt 
constitutes a part of the transaction of the mortgage — Hari v. Vishnu, 
28 Bom. 349' (361) (F.B.). The prior debt on the simple money-bond may 
not strictly speaking be a charge on the land, but the equity of redemption 
is made conditional on the payment of both the debts ; and the mortgagor 
cannot redeem the mortgage without paying off the prior deht—Yashvant 
v. Vithoba, 12 Bom. 231 (234). And the result is the same if the secured 
and unsecured debts are contemporaneous. See Sundar v. Bapuji, 18 
Bom, 755 (757). In this case, the covenant as to payment of the contem- 
poraneous unsecured debt was enforced even thou^ the debt was barred 
at the time of the suit for redemption of the mortgage. ■ 

Covenant cannot be enforced against tnortgagor’s assignee’. In the 
case of a covenaht in the mortgage to pay an unsecured debt, the awignee 
of the equity of redemption is entitled to redeem without pa3ing the un- 
secured debt which the original mortgagor had 

with the mortgage-amount — Unni v. Nagatmnal, 18 Mad. 368, y 
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be safely affirmed, whatever may be the liability of the mortgagor himself 
that neither justice nor equity nor the rescripts of the Em^^-ror GoS 
can prevent an assignee of the equity of redemption from redeemine the 
mortgage on parent only of the secured debf-Ghose’s Law of Mortal 
5th Edn., p. 242. The contrary view taken in Allu Khan v. Roshan Khan 
4 All, 85 (which was decided prior to the passing of the T, P Act! is no 
longer good law. ' ■ 


Invalid charge An invalid charge stands on the same footing -as 
an unsecured debt. Consequently, the mortgagor cannot be compelled to 
pay off the debts created by a subsequent invalid charge, as a condition 
of redemption of the prior mortgage~Iun« Singh v. Ram Nandan, 52 All 
281 (F.B.), 1930 A.L.J. 156, A,I.R. 1930 All, 136 (149), 124 I.C. 733 


380. Conditional covenants : — A deed of subsequent mortgage con- 
tained a stipulation that the mortgagor could not redeem the earlier 
mortgage until the money due on the previous mortgage was first paid. 
There was an additional covenant allowing redemption independently of 
the previous mortgage, if the money due under the subsequent mortgage 
was paid within a certain period. Held that the mortgagor could redeem 
the subsequent mortgage, independently of the earlier mortgage, if he 
paid the amount due under the subsequent mortgage within the stipulated 
period ; but in default of payment within the period fixed, the two mort- 
gages must be redeemed at one time — Stiraj BaJli v. Ram Dtilar, 6 O.LJ. 
147, 50 I.C 897. Such a covenant can be enforced not only against the 
mortgagor but also against his transferee~/W</. 


Similarly, where a property was mortgaged for Rs. 1,500 and the 
mortgage-deed recited an earlier debt of Rs. 5,000 due on a previous 
account and povided that if the mortgagor did not repay this Rs. 5,000 
within two years from the date of the deed, he was not at liberty to 
redeem the property unless both the debts of Rs. 1,500 and Rs. 5,000 were 
paid, and the suit for redemption was brought after the expiry of 2 years, 
held that the charge as to Rs. 5,000 took effect on the expiry of two years 
from the date of the mortgage-deed ; that is, after the expirj^ of Wo years, 
the property must be deemed to be mortgaged for Rs. 5,000 as well as 
Rs. 1,500 ; but before that period the debt of Rs. 5,000 wp merely 
personal ; and if the mortgagor had brought his suit for redemption before 
that date, he could have redeemed the mortgage by paying Rs. 1,500 only 
— Hari v. Vishnu. 28 Bom, 349 (358, 360) (F.B.). 


62 . In the case of a usu- 
Rightof fructuary mortgage, 
usufructuary the mortgagor has 
rSer a right to recover 
possession, possession of tfae 

property — 


62 . In the case of a usu- 
Right of fructuary mortgage, 
usufructuary the mortgagor has a 
mortgagor • ^ ^ reCOVCr 

to recover - , . 

possession, possession 01 lU'' 

property together with the 

mortgage-deed and all docu- 
ments relating to the mort- 
gaged property which are in tm 
possession or power of the 
mortgagee.—- 



Sec. 62] 


TRANSFER OF PROPERTY 623 


.(a) where the mortgagee is 
authorized to pay himself the 
mortgage-money . from the 
rents and profits of the pro- 
perty — ^when such money is 
paid : 

(Jb) where the mortgagee is 
authorized to pay himself 
from such rents and profits 
the interest of the principal 
money — ^when the term (if any) 
prescribed for the payment of 
the mortgage-money has ex- 
pired, and the mortgagor pays 
or tenders to the mortgagee 
the principal money, or depo- 
sits it in Court as hereinafter 
provided. 


(ff) where the mortgagee is 
authorsied to pay himself the 
mortgage-money from the 
rents and profits of the pro- 
perty, — when such money is 
paid ; 

{b) where the mortgagee is 
authorised to pay himself from 
such rents and profits or any 
part thereof a part only of the 
fnortgage-mjoney, when the 
term ( if any ), prescribed for 
the payment of the mortgage- 
money has expired and the 
mortgagor pays or tenders to 
the mortgagee the mortgage- 
money or the balance thereof 
or deposits it in Court as here- 
inafter provided. 


Amendment : — ^This section has been amended by sec. 25 of the 
Transfer of Property Amendment Act (XX of 1929). 

"Together with mortgagee" : — .“In order to make section 62 

comprehensive, we have on the lines of section 60 provided that the 
mortgagor has a right to require the mortgagee to deliver back the title- 
deeds and other documents relating to the mortgaged property ” — Report 
of the Select Committee (1929). 


In clause (b) the italicised words have been substituted for the fol- 
lowing reasons : — 


“Section 62 which relates to a usufructuary mortgage requires to be 
amended on the same lines as section 58 (d)”. 

“Clause (b) of the section is limited to a case where out of the rents 
and profits of Ae mortgaged property the mortgagee is entitled to recover 
only 'the interest due to him on his principal. The clause should also 
be made applicable to cases where the rents and profits are to be appropri- 
ated in payment of a part of the mortgage-money, i.e., in payment of 
either interest in part or principal in part or both in part. To effect 
this change, the' words principal money’ should be changed into the 
‘balance of the mortgage-money ’.” — Report of the Special Committee. 

381. Scope and application : — This section should be read as sup- 
plemental to sec. 60. This section however is in marked contrast to sec. 
60 which contemplates a subsisting mortgage and its redemption while 
the present section speaks of recovery of possession. At the moment 
when the rents and profits of the mortgaged property are sufficient to di^ 
charge the mortgage-money the mortgage comes to an end— Rom Prasad 
V. Bishambhar, A.I.R. 1946 All. 400, 1946 A.L.J. 175. Prior to the amend- 
ment of this section it was held that this section did not apply to cases 
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where from 4e condiHODs eonlamed to the' mortgage g . , 

I Aii V. fed., Lj, 17 ac M a 

X.c. 427 (429). Tbs ruling would now apply only to clause W i 
presupposes a case in wbch there would hardly be any ne^d S" ‘ 
rate accounts, but not to clause (b) which as now 
a more elaborate accounting, except m cases where the rente an^mfi? 
are to be taken in complete satisfaction of tlie interer ^ ^ 

Where a usufructary mortgage was followed by a deed of further 
charge to secure a subsequent advance, and the deed stipulated that the 
mortgagor codd not get redemption of the usufructuaiy mortgage \vitlv 
out paying off the amount due under the deed, it was held that sec 62 
did not apply, and that the mortgagor was not entitled to recover posses- 
sion without paymg off the sums due under the. subsequent deed— per 
Lindsay, J.C. in Zahid Ali v. Kedar Nath, 17 O.C, 388, 27 I.C. 427 (429), 
But this view, it is submitted, is not correct. The right given by sec. 62 
is absolute, notwithstanding any covenant to the contrary. NiamatuHah, 
J., in his dissentient judgment in Lallu v. Ram Nandan, 52 All. 281 (FB)’ 
A.I.R. 1930 All. 136 (157), 124 I.C. 735, followed the Oudli case and 
read into this section the words "in the absence of a contract to the 
contrary”. This is unwarrantable, for had it been the intention of the 
Legislature, they might have easily inserted these words in the section, 
as they have done in sec. 61. 

A fortiori, where the agreement creating a further charge contains 
no covenant to the effect that the usufructuaiy mortgage shall not be 
redeemed unless the charge is paid off, the mortgagor is entitled to' 
redeem the usufructuary mortgage and recover possession under tliis 
section. If there is any money due under the fu:^er charge, the mort- 
gagee may seek to enforce tlie hypothecation by a separate suit — Khtida 
Bakhsh v. Alimunnissa, 27 Ali. 313 (316, 318,' 319). 

But if the further advances are also secured by way of usufructuary 
mortgages over the property originally mortgaged, the mortgagor can 
redeem the first mortgage though he vi^l not be entitled to. recover pos- 
session by reason of the existence of the second or subsequent mortga- 
ges with possession. In the circumstances, if the mortgagor wants to 
take possesion of the property, he must pay not only the amount secured 
by the first mortgage, but also the amounts secured by the second or 
subsequent usufructuary mortgages— LcHw Singh v. Ram Nandan, SUM. 
281 (F.B.), 1930 A.L.J. 156, A.I.R. 1930 All. 136 (139, 157), 124 I.C. 735. 
In a Privy Council case, where a usufructuary mortgagor bowowed a ror- 
ther sum from the mortgagee by executing a document which created a 
further charge on the property, and the document recited that the mort- 
gagor would not redeem tlie usufructuary mortgage without Payment ot 
the amount borrowed under the subsequent document, it was held Oiat 
the mortgagor was not entitled to redeem the usufructuary mortgage 
without payment of the subsequent deht-Aditya v. 

365 (P.CO, M C.W.N. 625 (627), A.I.R. 1930 P.C. 176, 123 If- J" 
this case the relevant sections of the T. P. Act were not specificaUy rrfer- 
^d TL the transaction took place in 1881, prior to the Passing 
Art, but the case was decided on general principles underlying the Ac 


/ 
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regarding covenant as to consolidation of mortgages (see Note 378 under 
sec. 61). 

Where the usufructuary mortgagee grants a lease to the mortgagor 
and the payment of the rent reserved is a charge on the property, the 
mortgagor cannot redeem the mortgage without paying in addition to 
the mortgage money the amount due under the lease — Romarayanimsor 
V. Maharaja of Venkatagiri, 50 Mad. 180 (P.C.), 31 C.W.N. 670 A.I.R, 
1927 P.C. 32 (36). But tlie Allahabad High Court applied this 'section 
to an exactly similar case, see Kiwda Bakhsh v. Alimunnissa, 27 All. 313 
(318, 319), where it was lield that the lease-deed executed by the mort- 
gagor was not a part of the mortgage but was an independent trans- 
action. 

382. Claase (a) — Satisfaction of the mortgage-money ont of the usu- 
fruct AVJiere the mortgagee is asked to pay himself the principal and 
interest out of the rents and profits of the mortgaged property, the 
general rule is that the mortgagee is entitled to remain in possession till 
the mortgage-debt is wiped off from the rents and profits of the property 
-^Narasimha v. Seshatjya, 48 M.L.J. 363. A.I.R. 1925 Mad. 825 (826), 90 
I.C.. 138. 

Clause (a) contemplates a case in which no time is fixed for pay- 
ment and the mortgage-deed provides for the mortgagee paying himself 
the debt (with interest) from the rents and profits of the estate— Ttrug- 
natta v, Nallatomhi, 16 Mad. 486 (488). In such a case the mortgaged 
property can be recovered immediately after the discharge of the mort- 
gage-debt by means of the rents and profits of tire property. And the 
same rule is to be applied even though a term of years is fixed — Seshayya 
v. Lakshminarasimha, 57 M.L.J. 800, A.I.R. 1930 Mad. 160 (162), 124 
I.C. 282. If a time is fixed, the time is not of the essence of the tran- 
saction but should be regarded as a protection for the debtor, and the 
mortgagor is entitled to recover possession before the fixed period on 
his showing that the principal and interest have been wholly discharged 
by the usufruct before the stipulated period — Kundan v. Thahirlal, 6 
C.P.L.R. 43. Even if the usufructuary mortgage-deed expressly provides 
that die mortgagee will be entitled to remain in possession for 12 years 
notwithstanding that the mortgage-debt is satisfied out of the property 
before the expiry of the term, held that the mortgagor will be entitled 
to recover possession before that period as soon as the mortgage-debt is 
satisfied. out of the usufruct — AnMnedu v. Subbiah, 35 Mad, 744 (748). 
Even a special agreement to die effect diat the mortgagee shall remain 
in possession until the payment of the debt is made irr one lump sum 
does not prevent the mortgage from being at an end whenever the mort- 
gagee has realised both the principal and interest out of the usufruct—* 
Jaijit Rat v, Gooind, 6 All. 303. A usufructuary mortgagee has no right 
to remain in possession of the mortgaged property after the mortgage- 
money is satisfied from the usufruct, even diough the parties may have 
wrongly calculated that the liquidation of the mortgage-money from the 
usufruct shall take a longer period and may have said so in die deed 
' — Prag V. Mohanlal, 5 O.L.J. 263, 47 J.C: 161. 

This clause provides for cases in whidi no term is fixed and the 
Nvjiole of the mortgage-money is stipulated to be recovered out of the 


79 
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S the^dis^S of^he deKrof ?he 

«e (488, 490). ae Oudh Chirf Co.rt, hoWw 
to recover the property on payment of the balance found due to^ £ 
mortgagee on taking accounts— Hardeo v. Dy. Commissioner, I Luck 367 
A.I.R. 1926 Oudh 281 (285)„98 LC. 542. 


If the mortgage-deed provides for the payment of interest or a part 
™ only out of the usufruct, the mortgagor will be 

entitled to redeem by cash payment of the principal. See Clause (b), 

Where the mortgagors are in possession of the mortgaged property 
as Adhidars under the usufructuary mortgagee or as labourers or as ten- . 
ants, their possession in law is the possession of the mortgagee, and there- 
fore they can claim to be restored to possession of the properties in their 
own Tight— PrafuUa v. Soflru, 44 C.W.N. 726, A.I.R, 1940 Cal. 499 191 
I.C. 720. 


In the case of a usufructuary mortgage the onus lies on the mort- 
gagee to prove what is due to him on the date of the application for 
redemption — 'Baffan Singh v. Ram Suhhag, A.I.R. 1950 All. 466, 1950 
A.L.J. 378. 


383. Clause (b) : — ^If there is a balance left after satisfying the in- 
terest or part of the mortgage-money, the mortgagee should pay the bal- 
ance to Ae mortgagor ; if he does not pay it to the mortgagor; he is 
bound to apply it in further reduction of the principal. But he is not 
bound to accept the mortgage-amount from the mortgagor if he tenders 
it before the expiry of' the term of the 'mortgage. See Narasimha v. 
Seshayya, 48 M.L.J. 363, A.I.R. 1925 Mad. 825 (826), 90 I.C. 138. ' 


Where a mortgage-deed has provided that the mortgage is for the 
durAtion of a certain period and that at its end the mortgagee can either 
claim possession or recover tlie mortgage-money witli interest at the rate 
agreed upon, the mortgagees failure in a suit for possession to claim 
the relief for recovery of the mortgage dues does not preclude him from 
seeking that relief in a subsequent suit — Mf. Har Kffur v, Udham Singn, 
A.I.R. 1939 Lah. 112,. 183 LC. 745. 


Clause (b) lays down that if it is stipulated in the mortgage-deed 
that the iiiterest alone will be satisfied out of the usufruct, the mortga- 
gor will be able to redeem j)n payment only of the principal 
Thus, where on the same day on which a usufructuary mortgage-deed is 
executed, tlie mortgagee executes a lease under which the mortgagor 
becomes a tenant of the mortgagee and is to pay rent in lieu, of 
the mortgagee takes the chance of the rent being greater or less a 
tlie interest reserved in die mortgage-bond, and the mortgagor ^ 
entitled to redeem on payment of the principal sum oniy—Partab ban - 
dur V. Gajadhar, 24 All. 521 (P.C.). Where imder a 
gage (in which the interest was to be satisfied out of usufruct) th 
was placed in possession hot shortly 
of a portion of the mortgaged property by a person holdmg-a superior 
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tide or in pursuRnee of a decree, abd the mortgagee acquiesced in such 
dispossession, held that the mortgagor was entitled to redeem on pay- 
ment of the principal money only, and die mortgagee could not claim 
anydiing from die mortgagor on account of rents and profits in respect 
of die property of which he was dispossessed— Pflrtarh Bahadur v. Gaja- 
dhar, 24 All. 521 (P.C.);. KJitida Buksh v. AUmunnissa, 27 All. 313- 
' Jhunku V. Chhotkan, 31 All. 325 ; Dtibri v. Ram Noresh 3 O.W.N. 176* 
A.I.R. 1926 Oudh 224, 93 I.C. 287. If a right of pre-emption is expressly 
given in the mortgage-deed that light cannot be set up as a defence to a 
suit for possession by the vendee of the mortgagor ; a separate suit for 
specific performance is required to enforce the right of pre-emption— 
Md. Yusuf V. Sarifan Bihi, A.I.R. 1962 Cal. 457. 

Deposit in Court: — See section 83. 

63. Where mortgaged property in possession of the 
Accession to mort- mortgagee has, during the continuance of 
gaged property. . tjjg mortgage, received any accession, the 
mortgagor, upon redemption, shall, in the absence of a con- 
tract to the contrary, be entitled as against the mortgagee to 
such accession. 

Where such accession has been acquired at the expense of 
Accession acquired ^hc mortgagee and is capable of separate 
in virtue of transferred possession or enjoyment without detriment 
ownership. principal property the mortgagor 

desiring to take the accession must pay to me mortgagee the 
expense of acquiring it. If. such separate possession or enjoy- 
ment is not possible, the accession must be delivered with the 
property ; the mortgagor being liable, in the case of an acqui- 
sition necessary to preserve the property from destruction, 
forfeiture or sale, or made with his assent, to pay the proper 
cost thereof, as an addition to the principal money, m't/i inte- 
rest at the same rate as is payable on the principal, or, where no 
such rate is fixed, at the rate of nine per cent, per annum. 

In the case last mentioned the profits, if any, arising from 
the accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession has 
been acquired at the expense of the mortgagee, the profits, if 
any, arising from the accession shall, in the absence of a con- 
tract to the contrary, be set off against interest, if any, payable 
on the money so expended. 

Amendment By section 26 of the T. P. Amendment Act (XX of 
1929), the italicised words have been substituted for at the same rate 
of interest” in tlie second para. The Special Committee -observes ; — 

"Section 63 relates to accessions and the second paragtaph of fte 
section provides for the payment of the costs of accessions by the mort- 
gagor where such acccessions are made in certain circumstances anfl 
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are delivered to the mortgagor. It is stated that the oroner 
able by the mortgagor is to be added to the prindpd moner^t^Z 
sc'^me rate of interest’. Nothing is stated in the section Smt Jv 
of “itCTest. Difficulty might also arise where a mortgage-deed is^sflent 
as tp the rate of mterest. For the words ‘at the same rate’ the follo\Ce 
words should be substituted, viz.: 


at the rate of interest payable on tlie principal, and, where no such 
rate is fixed in the mortgage-deed, at tlie rate of nine per 
cent, per annum’.” ‘ 


... ’ — Tliis section is an illustration of the maxim 

Accessio cedit principair (the increase follows tlie principal). It may 
be compared with sec. 90 of the Indian Trusts Act. Tlie combined effect 
of sec. 90 Trusts Act and tlie present section is tliat till the redemption 
of the security the accession does not become the absolute property of 
the mortgagor— Moya Debt v. RajMshmi, A.LR. 1950 Cal. 1. In con- 
sidering the question whetlier a purchase by the mortgagee in possession 
is an accession the Court must bear in mind the provisions of sec. 90, 
Trusts Act— S/ieo Pujan v. Bhagttxiti, A.I.R. 1949 Pat. 99, 27 Pat. 703.’ 
But it is not an absolute rule that a benefit or interest acquired by the 
mortgagee must in all cases be held in trust for the benefit of ffie mort- 
’ gagor — Parvali v. CherUjan, A.I.R. 1951 Tr.-Cocli. 94. 


The general principle, ivell-recognised in England, is that any 
acquisitions by tlie mortgagee are treated as accretions to die mortgaged 
property, and therefore, subject to redemption — Maheshtvar v. Babu 
Rem, 2 P.L.T. 225, 60 I.C. 308 (309). The principle recognised by Eng- 
lish law is that most acquisitions by a mortgagor enure for the benefit 
of the mortgagee (see sec. 70) ; and, on the other hand, many acquisi- 
tions by the mortgagee are, in like manner, treated as accretions to the 
mortgaged jiroperty or substitutions for it, and therefore subject to 
redemption — Kishendat v. Muintaz Ali, 5 Cal. 198 (210) (P.C.). 


Accession : — ^Tlie question whether a property acquired by the mort- 
gagee in possession is an accession or not depends upon the eitire facts 
and circumstances of the case. The test is whetlier die mortgagee avail- 
ing himself of his position as such has gained any particular adwatage 
— Shea Pujan v. BJwgicati, supra. 


Where a usufructuary mortgagee brought to sale certain holdings 
of tenants for arrears of rent under the Madras Rent Recovery Act, 
ejected die tenants and obtained possession of the holding, held that 
these holdings were accessions to tlie mortgaged property — Vencafachariar 
V. Srinivasa Aiyangar, 4 I.C, 357 (358). mere a usufructuary mortgagee 
obtained a mortgage by conditional sale of a holding of a tenant, got a 
decree for foreclosure of the holding and in execution thereof obtamed 
possession of the holding, held tiiat the tenancy plot ivas an afof 
the mortgaged land— Ketki v. Dinabandhu, 10 C.L.J. 83, 3 I.C. 395 (396), 
MohanU V. Chaodhry Pulandar,. 14 C.P.L.R. 169. Large extensions mto 
waste adjoining lands cannot be regarded as accessions. But if an ®™n- 
tion is recent and of small area in comparison ivith the mortgaged .lanu, 

it may be treated as an accession—Tha Dim v. ^ S^mort- 

167, 11 I.e..8(S (809). But Government waste-lands adjommg me mon 
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gagqd property which are brought under cultivation by the mortgagee 
do not come within the category of an accession ^vithin the meaning of 
this section— Mawng S/iwe v. Ponniah, 1 Bur, L.T. 262, A.I.R. 1923 Rang, 
127, 82 I.C. 787 ; S. R. &c. Firm v. Ko Po Sin, A.I.R. 1936 Rang. 127 
162 I.C. 383. ' - 6. > 

A building which has not been added but substituted for an existing 
one is not an accession but an improvement — Chhedi Lai v. Babu 
Nandan, A.I.R. 1944 All. 204; I.L.R. 1944 All. 302. If the mortgagor hav- ' 
ing only a life interest constructs new structure after the execution of the 
mortgage-deed the mortgagee is entitled to a mortgage decree in respect 
of the new structure — Atmukur Venkatasubhiah Chetty v. Thiruptira- 
sundari AmmaV, A.I.R. 1965 Mad. 185. 

A tree falling down on the ground by natural causes is not an acces- 
sion to the mortgaged property^ as tliere is no addition to the property 
—Durga Shankar v. Ganga, 1932 A.L.J. 493, A.I.R. 1932 All. 500 (502). 

Accession must take place during the mortgage ; — For the purposes 
of this section as well as of sec, 70, tlie accession to the mortgaged pro- 
perly must take place before the mortgage becomes extinguished— Kop- 
niah Sivananjiah v. Sithay Qotindan^ 41 M.L.J, 490, A.I.R. 1921 Mad. 
627, 70 I.C. 367. Where the usufnictuary mortgagee of a share in a 
village took a mortgage by conditional sale of a holding of a tenant, and 
after the expiry of the usufructuary mortgage got a decree for foreclo- 
sure of tlie. holding, and in execution obtained possession thereof, held 
that this mortgagor was entitled to take the accession upon payment, in 
addition to the mortgage-money, of the costs of acquiring the holding 
-^Ketki V. Dinabandhu, 10 C.L.J. 83, 3 I.C. 395 (396) ; Molmlall v, 
Chaodhry Pulahdar, 14 C.P.L.R. 169. 

385, Acquired accessions ; — Tlie second para deals with acquired 
accessions, i,e,, accessions made at the expense of the mortgagee. Tliese 
are divided into two clauses — (1) accessions capable of severance from the 
principal ; the mortgagor according to Ins option may or may not redeem 
them -along with tlie principal, but if he desires to take them, he must 
pay to the mortgagee the expenses of acquiring them — Khiidadad v. 
Girdhari, 163 P.W.R. 1917, 42 I.C. 468 ; (2) accessions incapable of sever- 
ance from the principal; these must be delivered by the mortgagee to 
to the mortgagor along with the principal ; but the mortgagor is bound 
to pay for them only when they are necessary for the preservation of the 
principal property, or when tliey were made with his consent. 

386. Accessions acquired by mortgagee : — ^It has been held in some 
cases that a mortgagor can claim the accession if it was acquired by the 
mortgagee in his capacity as mortgagee. (Compare the words “by avail- 
ing himself of his position as such” in sec. 90 of the Indian Trusts Act, 
cited in Note 384 above). A mortgagee who has acquired what any 
stranger or even the mortgagor himself could have acquired equally well 
despite tlie mortgage, cannot be compelled to hand over his acquisition 
to the mortgagor. Tlierefore, it is competent to a mortgagee, during the 
continuance of the mortgage, to purchase an absolute occupanc)' tenure 
for himself -and to treat it as his separate property after the mortgage 
comes to an end — Girdhari v. Midiammad Karmdad, 63 P.R. 1918, 44 
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I.C 266. When the estate mortgaged is a Zemindari out of which 
patm tenure has been granted or \viahn the ambit of wliich there is an 
ncient mokirran istemrari tenure, a mortgagee of the Zemindari with 
possession can purcliase that patni or mokurari with his own funds 
keep It ahve as ^ separate property for his own benefit. In such a case 
the mortpgee can hardly be said to have derived from Ae mort-aS 
any pecuhar means or facilities for making tiie purchase which would not 
be possessed equally by a stranger, and he mav therefore be held equal 
ly with a stranger, to make it for his own benefit— Kw/ien Dutt 'v’. Mtim. 
taz Alt, 5 Cal. 198 (204) (P.G.). This section does not entitle the mort- 
gagor to recover acquisitions («.g., occupancy rights) made by tlie mort- 
gagee for his own benefit under circumstances which do not bring him 
within sec. 90, Trusts Act, i.e., when he did not have any special 
advantage by reason of his position as mortgagee in acquiring tliem— 
Sprabjee v. Dwarkadas, 36 C.W.N. 947 (953) (P.C.), 138 I.C. 557 A.I.R. 
1932 P.C. 199. It cannot be afiirmed that eveiy purchase by a mortgagee 
must be regarded as an accession to the mortgaged property. If it 
appears that by reason of his position as mortgagee in possession, he has 
had peculiar facilities for acquiring the propeities in question, such 
properties should be regarded as an acquisition to the mortgaged pro- 
perty. If, on the other hand, it appears that in regard to such 
acquisitions the mortgagee-in-possession is in tlie same position as any 
third iierson, then the jiroperties so acquired should not be regarded as 
an accretion to the mortgaged property— rMog/wb Pande v. RogTio Pande, 
10 P.L.T. 865, 118 I.C. 314, A.I.R. 1929 Pat. 730. Tlie question whether 
a property acquired by a mortgagee-in-possession is an accretion to die 
mortgaged iDroperly or not depends upon the intention of tlie mortga- 
gee which has to be found from a careful appreciation of die entire facts 
and circumstances of each case — Moghab Pande v. Ragho, supra; Mah- 
eshwar v. Babii Ram, 2 P.L.T. 225, 60 I.C. 308 (310). If it appears 
from the e\adence that the mortgagee, instead of merging the acquisi- 
tions in tlie mortgaged property, kept tliem distinct and apart from it 
for his own benefit, tliey should be treated as his oivn property and die 
mortgagor was not entitled to claim them on redemption — Maheshwar 
V. Babii Ram, 2 P.L.T. 225, A.I.R. 1921 Pat. 69,' 60 I.C. 308 (309). Wliere 
the mortgagee-in-possession purchased certain occupancy holdings which 
were transferable only by custom and could not be obtained by strangers, 
it must follow tliat the mortgagee could only liave acquired them by rea- 
son of his position as a mortgagee-in-possession and not odierwise, and 
tlierefore the holdings formed part of the mortgaged propeity and liable 
to redemption along ivith it — Moghab Pande y. Ragho Pande, supra. 

On the otlier hand, the Calcutta Higli Court holds that. tliis clause 
applies to all cases whether the- mortgagee makes the accessions (at his 
expense) eitlier as mortgagee or in any 'other capacity. Tlius, where 
the plaintiff’s share in a melial was mortgaged to die co-proprietor or 
the mehal, and the mortgagee purchased some of 
of the mehal from the tenants and obtained possession thereof, held 
on redemption of die mortgage the plaintiff was entided to get um 
possession of the holdings to the extent of his sh^e m the toeM. oi 
myinent to the mortgagee of the proportionate share of ^e 
in^rred by him in acquiring them. This section apphes to all oases 
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where the mortgagee holds the property either as co-proprietor or as 
mortgagee— Ram Brich Narain v. Ambika Prosad, 17 C.W.N. 586, 19 

I.C. 90. This is also the view held by the Nagpur Court Pyarelal v. 

Pannalal, 56 I.C. 193. But this view must be deemed as overruled by 
the Privy Council in Sorabjee v. Dioarkadas, cited above; see also 
Umraoii Singh v. Chakauri Singh, A.I.II. 1958 Pat. 302 (F.B.) where a 
subordinate interest purchased by the mortgagee in execution of a decree 
for rent payable to him has been held to be not an accretion. 

Where certain khoU lands were mortgaged with possession and the 
mortgagee purchased khoti nibot lands in the village from the occupancy 
tenants .without the permission of the khot and subsequently all the 
rights in the equity of redemption were sold to the mortgagee, it was 
held that whether the lands were to be regarded as khoti nisjjat or khoti 
khasgi they must be treated as accretion to the mortgaged property and 
the mortgagee as purchaser of the equity of redemption was entitled to 
them— Rondi/ v. Mahidev, A.I.R. 1932 Bom. 526, 139 I.C. 812. 


387. Accessions capable of severance : — Where the accessions are 
made at the expense of the mortgagee, and capable of severance from 
the principal property without any detriment to it, they may, at the option 
of the mortgagor, be acquired by him on payment to tire mortgagee of 
tlie expenses of acquiring them. If the mortgagor elects to tak^e them, 
the mortgagee cannot refuse to part with their possession — See Dildar 
V. Shukrulla, 46 AH. 152 (153), 78 I.C. 1023 ; and compare also section 
90 of the Trusts Act. 


In an Allahabad case it was stated that a building erected on the 
mortgaged land by the mortgagee in place of a. kutcha house which had 
•fallen down, was an accession capable of separate enjoyment, and that 
if the mortgagor refused to pay for it, the mortgagee was entitled to 
remove the materials of tire house — Gopi Lai v. Abdul Hamid, 26 A.L.J. 
887, A.I.R. 1928 All. 381 (386), 116 I.C. 91. But in a Full Bench case 
of the same High Court, it has been ruled that a new house erected on 
the mortgaged land is not capable of separate possession or enjoyment 
as a house, and that the house is a good deal more than the mere build- 
ing materials; it tirerefore follows that tire mortgagor can insist on the 
house being delivered with the mortgaged laird and the mortgagee can 
not claim campensation — Nannu v. Ram Chander, 53 All. 334 (F.B.), 132 
I.C. 401, 1931 A.L.J. 273, A.I.R. 1931 All. 277 (283, 284). Where the 
mortgagee erected a stable on the mortgaged land, and the materials of 
the stable could be removed without injury to the other property, held 
that it was an accession capable of separate enjoyment and the mort- 
gagee was allowed to remove the materials — Durga Shankar v. Ganga 
Sahai, 1932 A.L.J. 493, A.I.R. 1932 AIL 500 (502). A mortgagee is not 
entitled to compensation for a kacha kotha built by him on the mortgag- 
ed property, he can only remove .tire materials — Pal Singh v. Bhola Singh, 
A.ItR. 1934 Lair. 242, 149 I.C., 969. 


The mortgagee. is entitled to claim only the costs incunred by him 
in acquiring the accessions and hot their estimated ?■ 

mortgagor desires to have possession of tire accessions, he should imme- 
diately an the expiry of the mortgage, tender to the mortgagee the cos 
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^ acquisitions. If the mortgagor never 

beats the lands as accessions or makes any claim on tlie e?pL of tZ 
term of tlie mortgage, but alWs the mortgagee to remain in possess wi 
of the lands as occupancy raiyat, he cannot subsequently claim tlie acces 

977c m ® ( 574 )' 


388. Inseparable acqamttoaa :~The mortgagor on redemption is 
enbtled to all acquisitions which are not capable of separate enjoyment 
iwtliout detriment to the principal property, but he is liable to pay for 
the expenses in two cases ; (1) where the accessions are necessary to 
preserve the property from destruction, forfeiture or sale, or (2) where 
they were made with the mortgagors consent. 


Accessions necessary to preserve the property ■. —In a suit for re- 
demption it was found that a certain grove was planted by the mortgagce- 
in-possession and tliat separate possession and enjoyment of the grove 
without debiment to the principal property was not possible. It was 
further found that the planting of the grove was not necessary to pre- 
serve the property from destruction, forfeiture or sale, and tiie grove was 
not planted with the consent of the mortgagor. Consequentiiy, under 
this section, the mortgagor was entitled to obtain delivery of possession 
of the grove and the mortgagee was not entitled to be comiiensated for 
it— Zubeda v. Sheo Charan, 22 All. 83 (85); Nagestcari v. Nanda La], 
A.I.R. 1926 All. '67 ; Apdhya v, Indra, A.I.R. 1929 All. 330. So also, 
where the mortgagee, without tlie consent of the mortgagor, constructed 
a building which was in no way necessary for the maintenance or pre- 
servation of tlie property, tlie mortgagee could not recover the costs of 
the building — Sammo v. Abdul Wahid, 1883 A.W.N. 208, followed in 
Rupan V. Champa Lai, 37 All. 81 (85). See also Nanmi v. Ram Chander, 
53 All. 334 (F.B.), cited in Note ^7, ante. So again, where the mort- 
gagee excavated a new well and such excavation was not necessary for 
the preservation of the property, which was an agricultural land, he was 
not entitled to be compensated for the expenses — Raja Ram v. Vithal, 
10 N,L.R. 166, 26 I.C. 712. If a house falls down, the rebuilding of it is 
not an accession necessary to preserve the propert}' from destruction ; 
for when it has fallen down, it is impossible to preserve it from destruc- 
tion. The remedy of the mortgagee would lie under sec. 68— Kolfw v. 
Ganesh, A.I.R. 1929 AU. 348 (349), 116 I.C. 747. But see Rupan v. 
Champa, 37 All. 81, where the building of a pucca room in place of a 
' kufcha room wliich had fallen down was held to be an expense neces- 
sary for the preservation of the property, for otherwise the house u'ould 
. be uninhabitable. 


' 63A. (/) Where mortgaged property in possession . of the 

improvements to mort- mortgagee has during continmnce of 
gaged property. . the mortgage, been improved, the mortgagor, 

UDon redemption, shall, in the absence of a contract to the con- 
trary be entitled to the improvement ; <md the A? 

no[!^save only meases provided for in sub-sectim be liable 

to pay the cost thereof , 

(2) Where any such improvement was effected at the cost 
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of, the mortgagee and was necessary to preserve the property 
from destruction or deterioration or jvaj necessary to prevent the 
security from becoming insufficient, or was made in compliance 
with the lawful order of any public servant or public authority, 
the mortgagor shall, in the absence of a contract^ to the contrary, 
be liable to pay the proper cost thereof as an addition to the 
principal money with interest at the same rate as is payable on 
the principal, or. where no such rate is fixed, at the rate of nine 
per cent, per annum, and the profits, if any, accruing by reason 
of the improvement shall be credited to the mortgagor. 

. Tliis section has been inserted by sec. 27 of the Transfer of Property 
Amendment Act (XX of 1929), because the Act before its amendment 
in 1929 contained no express provision allowing the mortgagee to make 
improvements to the mortgaged property. In the absence of any such 
provision, there was a great divergence of opinion as to the right of the 
mortgagee to claim compensation for improvements made. The present 
section has been inserted to set at rest the difference of opinion between 
the different High Courts. 

This section closely follows the language of the preceding one, but 
differs from it in this respect that while sec. 63 makes a distinction 
y between accessions capable of separate enjoyment aird accessions not so 
enjoyable, no such distinction is recognised in the present section as to 
iinprovemenb. Further, the section says nothing about improvements 
made ^vith Ae consent of the mortgagor. 

389. Improvetnents by mortgagee : — ^Before the enactment of this 
section, the question as to whether and to what extent the mortgagee is 
entitled to make improvements on the mortgaged property was decided 
with reference to clause (i) of sec. 72. The present section is a .statut- 
ory embodiment of the principles enunciated in some of those decisions. 

Sub-section (1) lays down the general rule that ordinarily a mortga- 
gee is not at liberty to effect improvements and charge the mortgagor 
therewith. See Arunachella v. Sithayi, 19 Mad. 327 (329 ) ; fongi Ham 
V. Sheoraf, 2 O.L^J. 338, 30 I.C. 234 (237). The object of the law is to 
prevent the mortgagee from laying out large sums of money and thereby 
increasing his debt to such an extent as to cripple the power of redemp- 
tion. Tlie mortgagee has no right to lay out money in improving the 
property which may be done in such a way as to make it utterly impos- 
sible for the mortgagor with his means ever to redeem. This is called 
‘improving a mortgagor out of his estate’ — Sandon v. Hooper, 6 Beav. 
246; Dnyanu v. Fakira, 45 Bom. 1301 (1305), 64 I.C. 16, A.I.R. 1921 
Bom. 250. Thus, where the amount of improvements was five times the 
^ mortgage-money, the mortgagee’s claim for the value of the improve- 
ments was disallowed — Romappa v. Yellappa, 52 Bom. 307, A.I.B,. 1928 
Bom. 150 (152), 109 I.C. 532, ; Charan Dass v. Sliadiram, A.I.R. 1955 
Pepsu, 87. Where a mortgagee-in-possession under a usufructuary mort- 
gage effects improvements in the property knowing fully well tliat he was 
the mortgagee and not the owner, the mortgagee is not entitled to. com- 
pensation for the improvements in a suit for redemption by the mortga- 
gor — Ganpat v. Abdulji, A.I.R. 1937 Nag. 54, 169 I.C. 23. 


80 
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T^e mere consent of the mortgagor to the imnrnvpm»„t v,.,- 
would not make him hable; unless given under circumstances 
it equivalent to a promise to re-imburse the cost to thp mn f 
Arunachdla v. Sifhayi, 19 Mad. 327 (829). ™ mortgagee- 

n foUmving Shepard v. Jones, (1882) 21 Ch 

S;c Adtoood, (1894) A.C. 150, that the mortgaS 

was entitled to be repai^the expenses if the improvements were accra- 
sions witlnn the meaning of sec. 63, or were necessary for the preserva 
hon of die prope^ under sec. 72 (b) or were lasting imprSvements 
reasonabhj made for the benefit of the property and added to its seUina 
value— Jlflhmflft/llfl- V. Yvsnf, 10 A.L.J, 124, 16 I.C. 635 (638): Rupan 
V, Champa, .37 M. 81 (85); Durga v. Natirang, 17 .All 282 (284}- 
Dnyaim v. Fakira, 45 Bom. 1.301 (1305) ; Nijlingappa v. Chenabasam ■ 
43 Bom. 69 (74) ; Rikhi Kesh v, Jaioal Sahai, 78 P.R. 1019, 52 I C 862 ■ 
Labhu Ram v. Abdulla, 75 I.C. 183, A.I.R. 1923 Lah. 587. See also Fished 
on Mortgages, 6th Edn., p. 897. In allowing the costs of improvements, 
the Court must natural!)' be on its guard against extravagant and 
unfounded claims, and should enquire strictly into the facts and fairness 
of the claim in each particular case^Niflingappa v. Chenabasaioa, supra. 
Under the present section the question as to whether tlie improvement 
is reasonable or not must be decided with reference to the rule laid down 
in sub-section (2), See the Report of Special Committee quoted above. 


Contract to the contrary : — Tliis section applies only when there is 
no contract to the contrary ; otherwise improvements are subject to the 
contract. Wliether the mortgagor is liable for improvements depends 
upon the question whether the improvements come within sub-sec. (2), 
But tlie contract prevails over tliat sub-section — Chlxedi Lai v. Babu 
Nandan, A.I.R. 1944 All. 204, I.L,R, 1944 All. 302. Where there was a 
contract that the mortgagee would make certain improvements some of 
which were effected .and the others were not, the mortgagee was not 
entitled to more than a rateable proportion of the amount provided for 
in the document — Neelakantani v. Ummeni, A.I.R, 1952 Tr.-Coch. 295. 
As to the custom in Malabar, see tliis case and Sundaram v. Mannadiar, 
A.I.R. 1947 Mad. 197. I.L.R. 1947 Nag. 411. mere the mortgagee was 
directed to make some special improvements, he was not entitled 
to make other improvements and claim campensation for fhem—dbia. 
In some cases the mortgagee may be entitled to special repair costs in- 
curred in keeping the house in sound condition — J^ha v. Ashpar^ A.L 1 I. 
1950 Kutch 74. 


If there is a contract between the parties as to making improve- 
ments, it must be given effect to. Tim.'!, where the mortgage was of a 
katcha house, and the terms of the mortgage-deed expressly omorissd 
the mortgagee to rebuild any portion of the house that might fall down 
during the rains, and tlie katcha house having tumbled down during the 
rains, the mortgagee rebuilt apucca house which was “ot bi^er 
the old one but was of the same size and pattern, held that the mort 
gVe's claim to recover the cost of 

fnd must be allowed-^osim v. Bhagwandeen 7 OM.N. 488, A.I.R. 1930 
Oudh 337 (338), 126 I.C. 397; Muhammad Mohdeen v, N. N. HMuh 
ammad Mohideen, A.I.R. i960 Mad. 24. - 
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/ ilforfgflgor:— Where a person purchases property improved by the 
mortgagee from the mortgagor, he \vill be liable to pay the mortgagee 
the costs of the improvements if he claims possession with the improve- 
ments — Haraka v. Daya Natja, A.I.R. 1950 Kutch. 14. 

Mortgagee:— W'here a sub-mortgagee in possession in Travancore 
makes improvements ,in the mortgaged property, he i.s entitled to ‘the 
value of the improvements, though the mortgagee was not authorised to 
effect improvements — Cheindi v. Thomman, A.I.R. 1951 Tr.-Codi. 109. 

If a certified guardian of a minor executes a mortgage on behalf of ‘ 
tlie minor without taking the peimission of the Court under sec. 29, Guar- 
dians and Wards Act, and the minor on attaining majority avoids the 
mortgage, tliere is no relationship of mortgagor and mortgagee, and the 
latter making anj- improvement on the mortgaged property is not entitled 
to add the costs of the' improvement on tlie mortgage-money — Bechu v. 
Bhabhuti 52 AIL S31. A.I.R. 1931 All. 201 (202). 

“Necessary to preserve the property^ etc.: — Sub-section (2) lays down 
that the mortgagor shall be liable to pay the "cost of improvements if they 
arc necessary to preser\'e the iiropert)- from destruction, deterioration, 
etc.; compare clause (b) of sec. 72. Wiat has to be determined is whe- 
ther the expenditure was necessary to preserve tlie properly from des- 
truction— ArHnoche//a Sithayt, 19 Mad. 327 (329). Tlius, where a 

mortgagee of agricultural land had spent money in repairing a well on 
the property which had been rendered useless from natural causes, it 
was held that the mortgagee was entitled to add tlie amount so expended 
to tlje mortgage-debt — Durga Singh v. Natirang, 17 All. 282 (284), But 
it is otherwise where it is not so necessary — Fayaz v. Shaft, A,I.R. 1951 
Aj. 10. 'Mniere the mortgaged property ivas a mill, the mortgagee was 
allowed the value of improved machinery in place of the old, on proof 
that it was necessary in order to run the mill in successful competition 
with other mills in the neighbourhood which contained such macliinerj^ 
— ^Pingre)' on Mortgages, § 2117, 2120.^ If tlie mortgagee has rebuilt 
any fallen portion in order to retain tlie income, which was derivable 
from the same, he can legitimately get the cost thereof and charge the 
same on the property in connection witli which such e.xpense was in- 
curred — Amba Prasad v. Wahidullah, 44 All. 708 (712). "Where the 
kttfeha room fell down and the mortgagee built a pucca room in place 
of it, the expense was held to have been properly incurred for the pre- 
servation of the property ; for otherwise tlie house would have been 
uninhabitable — Riipan v. Champa, 37 All. 81 (84); especially when it 
appeared tliat the rebuilding was widiin the contemplation of the parties 
when the mortgage-deed was executed — Qasim v. Bhiigtvandeen, 7 
O.W.N. 488 A.I.R.' 1930 Oudh 337 ; but where die mortgagee also built 
a second storey, held diat such a building altered the character of the 
house, and having been made mdiout die mortgagor's consent and not 
being necessary for the preservation of the estate, the mortgagee was not 
entitled to die money spent on it — Ritpan v. Champa, 37 All. 81 (84). 
"Wiere die repairs made by the mortgagee was in die nature of improve- 
ments calculated to bring in increased rent and none of them were prov- 
ed to be necessary within the meaning of this section, the mortgagee \vas 
not entitied to credit for the sum spent by him in effecting the repairs 
Sura/ Mai v. Chander Bhan, A.I.R. 1939 Lah. 129, 41 P.L.R. 80. Where 
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the mortgagee claimed the expenses incurred for building a granarx^ 
laying out water-pipes, held that tlie laying out of pipes uS^jot ^ 
nectosar)^ improvement or substantial repair so as to make tire mortgagor 
hable, and as the granary was a moveable object, the mortgagee touH 
remove die same and no credit should be aUowed for it-AwInasaC 
V. Soranammah 15 MX.T. 374, 22 LC. 635. Tlie mortgagee not be 
justified m demolishing the house and rebuilding it at a cost equivalent 
to several times the mortgage-debt, and charging the mortgagor Uieremtli 
—Surapee v. Dhvan Chand, 59 LC. 764 (Lah.); Charau Dof v. Shadi- 
ram, A.I.R. 1955 Pepsu, 87. Hie mortgagee has no right to charge for 
the cost of a gratuitous structure made without die consent of die mort- 
gagor and ill no way necessarj' for the maintenance or presen’ation of 
the mortgaged property— Sanimo v. Abdul Wahid, 1883 A.W.N. 20S. See 
also Bechu v. Bhabhufi, 52 All. 831, A.I.R. 1931 All. 201 (202), 124 LC. 
731 ; Gopi 1 m1 V. Abdul Hamid, 26 A.L.J. 887, A.I.R. 1928 All. 381 
(385, 386), 116 I.G. 91 ; and also the Full Bench case of Nannu v. Ram 
Chander, 63 AIL 334 (F.B.), cited in Note 387 under sec. 63. 


The law on the subject of improvements has been tiius succinctly 
laid down by Fisher in his work on Mortgages § 1781 : “The mortgagee 
will be allowed for proper and necessarj^ repairs to die estate, and if. 
buildings are incojnplete or become ruinous so as to be unfit for use, he 
may* complete or pull them doum and rebuild them for the presen'ation 
of his security. And the rebuilding or repairing may be done in an 
improved manner and more substantiallj^ than before, so that die works be 
done providently^ and that no new or e.\pensive buildings be erected for 
purposes different from those for which the former builtogs were used ; 
for die property when restored ought to be of die same nature as ivhen 
the mortgagee received it. And if it be thus wholly or in part converted 
from its original purposes, the money expended wnll not be allowed to 
be charged upon it.” See also Charon Das v. Shadiram, A.I.R. 1955. 
Pepsu. 87. 


The iilanting of trees on the mortgaged land is not an improvement 


necessary for die presentation of the property — Ragjiunandan v. 


Baghti- 

mndan,'i3 All. 6.38 (643) (F.B.); Zubeda v! ShecTCharan, 22 AH. 83 
(85); and the mortgagor is entided to die trees without pajing any 
compensation for them. See Nageshtvari v. Nand Lai, 48 All. lO, Zubeda 
V. Shea Charan (supra), Ajodhya v. Indra, 113 I.C. 405, A.I.R. 1929 M. 
330 (331), Ma E v. Mating To, 8 Rang. 233, and Jahangir v. Ram Har- 
akh, 13 O.L.J. 243 92 I.C. 263, cited in Note 388 under sec. 63. In 
Raghunandan v. Raghunandan (supra), it was held that die mortgagor 
w'as not endded to ti-ees, as they w^ere not planted by him, but that the 
mortgagee should be allowted to cut dowai and remove the trees, ^ 
lar view was taken in Ram Birich v. Chhqkauri, A.I.R. 1925 AH. 7^ (/SO), 
86 I.C. 929. In a more recent Allahabad case it has been held that, the 
question as to whether the mortgagor should be allow'ed to remove the 
trees should be decided on a considei-ation wdiedier it is pracdcable to 
remove die trees-^Ajodhya v. Indra, supra. A mortgagee is not entided 
to claim compensation for the amount speiit in order “i™ 
yield of the mortgaged land-R«p Ram Dhan Stngh v. Munsln CMIu, 

A.I.R. I960 Pxmj. 480. 
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Costs of improTements Where under the terms of the mortgage 
executed before the insertion of diis section the mortgagee could make 
improvements and repairs and to recover from the mortgagor die costs 
thereof, tlie question of sucli costs has to be determined ivith reference 
to tlie terms of the mortgage and principles of common justice — Kukoji 
V. Misri Lai, A.I.R. 1952 M.B. 6. Where tiie improvements are such 
that they are not severable from die land, the mortgagor is liable to 
■pay die costs thcreoi—Sundaram v. Mannadiar, A.I.R. 1947 Mad. 197, 
I.L.R. 1947' Mad. 411. Tlie burden of proof in such cases is upon die 
mortgagee to siiow the execution of the improvements and die actual 
expenses incurred — ibid. Wliere the mortgagee in possession of a 
Kuclicha building demolishes it and constructs a ■pucca one at the place 
ivithout the mortgagor’s consent, it is an improvement, and in die absence 
of a contract to the fcontrary, the mortgagor is entitled to the building 
and will not, save in the cases provided for in sub-sec. (2), be liable to 
pay the costs diereof— Rani Asraij v. Hira Lai, A.I.R. 1949 All. 681. As 
to the value to be ascertained of buildings, fruit-beai-ing trees 'etc., see 
George v. Miithalier, A.I.R. 1953 Tr.-Coch. 507. 

Hie value of improvements payable to a usufructuary mortgagee 
should not be restricted to the amount advanced under the mortgage — 
Francis v. Onseph, A.I.R. 1953 Tr.-Cocli. 441. Tlie costs of a suit for 
recovery of possession of the property do not come within any of the 
purposes mentioned in sub-sec. (2) and tile mortgagee is not entitied to 
them — Palani Devasthanani v. Md. Gani, A.I.R. 1954 Mad. 89. 

In case of a mortgage ivitii possession, although no condition 
is inserted in the mortgage-deed about crediting rents and profits to the 
mortgagor, this condition is implied. If the mortgagee' has incurred the 
cost of the improvement which has yielded the rents and profits, he is 
of course entitled to claim the costs udfli interest, but the mortgagor 
should be given credit for the rents received by tho mortgagee — Wasii 
Ram V. Md. Ramzan, A.I.R. 1940 Lah 199, 42 P.L.R. 196, 188 I.C. 570. 
.. The mortgagee can claim the value of those improvements which are on 
the land in a leasonably good condition at the time of actual redemp- 
tion. So, where the value of improvements has been assessed in the 
redemption-decree, but some of the improvements have been destroyed 
between the date of decree and the date of actual redemption, the mort- 
gagor. would be entitled to obtain a reduction of the amount mentioned 
in the decree — 'Krishna v. Srinivasa, 20 Mad. 124 (126, 128). Similarly, 
the mortgagee can claim a revaluation if he can show that since die 
passing of the redemption-decree, the value of the improvements has 
increased — Ramunni v. Shanku, 10 Mad. 367. 

64. Where the mortgaged property is a lease, * * *, and 
Renewal of mortgaged the mortgagee obtains, a renewal of ^the 
lease. lease, the mortgagor, upon redemption, 

shall, in the absence of a contract by him to the contrary, have 
the benefit of the new lease. 

Amendment : — The words "for a term of years" have been omitted 
by sec. 28 of the T. P. Amendment Act (XX- of 1929), because they are 
vUnnecessary according to the opinion of the Special Committee. These 
words have also been omitted from sections 65 and 71. 
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[ Sec, 65 

389A. Scope of section -.—This section embodies the law as laiH 
down m Rawe v. Chichester, (1773) Amb. 719, where Lord BathnS 
stated the rule ftus ; "If trustees, mortgagees and persons interested 
obtam renewal the new lease is always subject to the trusts and limita- 
tions of the old lease . 


Tliis section may be compared with illustration (a) of sec. 90, Indian 
Trusts Act : — A, the tenant for life of leasehold property, renews the 
lease in his o\vn name and for his own benefit. A holds the renewed 
lease for tlie benefit of all those. interested in the old lease.” A similar 
illustration is appended to sec. 3 of the Specific Relief Act. Tlie princi- 
ple of this section is that if a trustee or a mortgagee obtains a lease dur- 
ing tlie continuance of die trust or mortgage, the benefit of the lease 
taken by the trustee or mortgagee enures to the benefit of the cestui que 
trust or die mortgagor — Baijnatli v. Harikishen, 6-C.W.N. 372. Therefore, 
if the mortgagee obtains a renewal, the mortgagor has generally the be- 
nefit of die new term ujion redemption ; because, the additional terra 
comes from the old root subject to the same equity of redemption— 
Rdkestraw v. Bretcar, 2 P, Wms. 510. Tlie mortgagee is entitled to 
recover the costs of the renewal and may add die costs to the principal 
money j see sec. 72 (e). 

IVliere the form in which a current lease was drawn up indicated 
that tile lease was capable of being renewed, it was held that the current 
lease could not be said to be a renewal merely from die form— Lac/ili- 
man v. Mt. Gulah, A;I.R. 1936 All. 270, 162 I.C, 143. 


Implied contracts by tllC 3-bS6nC6 of 3. COUtlRCt tO thc 

mortgagor. contrary, the mortgagor shall be deemed to 

contract with the mortgagee — 


(a) that the-interest which the mortgagor professes to 
transfer to the mortgagee subsists, and that the 
mortgagor has power to transfer the same ; 


lb) that the-mortgagor will defend, or if the mortgagee 
be in possession of the mortgaged property, enable 
him to defend, the mortgagor’s title thereto ; 


(c) 

id) 


that the mortgagor will, so long as the mortgagee is 
not in possession of the mortgaged property, pay 
all public charges accruing due in respect ot tne 
property ; , ‘ 

and, where the mortgaged property is a lease * * *, 
that the rent payable under the i®ase, the condition 
contained therein, and the contracts bidding on toe 
lessee have been paid, performed and observed 
down to the commencement of the ®°^^sage , 
that the mortgagor wiU. so long.as 
•exists and- the mortgagee “ .“f* >“ 
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lease, perform the conditions contained therein and 
observe the contracts binding on the lessee, and 
indemnify the mortgagee against all claims sustain- 
ed by reason of the non-payment.of the said rent 
or the non-performance or non-observance of the 
said conditions and contracts ; 

and, where the mortgage is a second or subsequent 
incumbrance on the property, that the mortgagor 
will pay the interest from time to time accruing due 
on such prior incumbrance as and when it becomes 
due, and will at the proper time discharge the 
principal money due bn such prior incumbrance. 

***** 

The benefit of the contracts ‘ mentioned in this section 
shall be annexed to and shall go with the interest of the mort- 
gagee as such, and may be enforced by every person in whom 
that interest is for the whole or any part thereof from time to 
time vested. 

Amendment : — ^By section 29 of the Transfer of Property Amend- 
ment Act (XX of 1929) the words “for a term of years” have been omitted 
from clause {d), as they are unnecessary, and the last paragraph but one 
has been omitted. Hiis para stood as follows : — 

"Nothing in clause (c), or in clause (d), so far as it relates to. the 
payment of future rent, applies in the case of a usufructuary mortgage.” 

Tlie reasons for omitting tliis p^ have been thus stated : — 

“Tills section relates to the implied covenants by a mortgagor, and 
provides in the penultimate paragraph tliat covenants regarding payment 
of public charges arid future rent in tlie case of leasehold property do 
not apply in the case of a usufructuary mortgage. This provision is not 
clear. Covenants specified in the section ai'e binding on a mortgagor in 
consequence of his obligation to preserve the mortgage-security. No 
sufficient reason is apparent why, in the case of a usufructuary mortgage 
when possession is not delivered to the mortgagee, the mortgagor should 
not be imder a duty to pay the public charges and future rent. It appears 
from tlie papers underlying the Act that the provision at present con- 
tained in this, paragraph was first introduced in Bill IV of 1879, when 
clauses (c) and (d) did not contain th^ words ‘so long as the mortgagee 
was not in ■ possession’. In the case of a usufructuary mortgage, if the 
mortgagor has not put the mortgagee in possession, it is as much his duty 
as ft is in the case of any other mortgage to preserve the property on 
the security of which he has obtained a loan. The words ‘so long as the 
mortgagee was not in possession’ were added in sub-clauses (c) and (d) 
of section 65 in the final Bill, but, apparently tlirough inadvertence, this 
paragraph was not omitted.”— Beport of the Special Committee. 

390, Scope. of section: — ^This section, like sec. 55, is to operate 
only when the parties have not entered into a contrary to the confrary. 


Sec. 65] 


\e) 
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But the contract made by the parties must be a valid one ^ 

'vhich are not entered on the'^£;k 
?v-H • ^ "I? recognised is not a valid one and can^t rome 

Withm the section— iVaraj^an v. Motthl, 1 Bom. 45 (49). 

This section enumerates implied contracts by the mortgagor anH 
does not cast any duty upon liim to make any disclosure of previous 
encumbrances— Rflmkfis/ino v. Ganesh, A.I.R. 1934 Nag. 149 , 150 LC. 20. 

Not only the mortgagee but any one claiming under him is entitled 
to the benefit of the implied covenants under this section (see die last 
para of the section). But the contract is personal to the mortgagor; the 
purchaser of the equity of redemption from a mortgagor is not a party 
to such a covenant and therefore there is no obligation on him to pay 
the public charges accruing due in respect of what he has purchased, 
though it may be to his interest to do so and avert revenue sale of the 
mortgaged propertySrinivasachari v. Ganaprakasa, 30 Mad. 67 (71), 


391. Clause (a) — Covenant for title : — Compare sec, 55 (2), This 
clause does not apply to a case where the mortgage was created prior to 
the passing of this Act though one of the further charges was subsequent 
to it — Sahjid AbduUa v. Saiyid Basharat Hussain, 35 All. 48 (P.C.), 17 
C.W,N. 233, 17 I.C. 737. 


The covenant implied in clause (a) is twofold — (1) as to the quantum 
of interest mortgaged and (2) as to the transferability of the interest by 
ilie mortgagee. 


(1) Tlie interest which tlie mortgagor profess to transfer will have 
to be construed in the light of section 8. The combined effect of that 
section and this clause is that in the absence of a contract to the con- 
trary the interest which the mortgagor professes to transfer must be deem- 
ed to be all that tlie mortgagor ha^ which he shall be deemed to trans- 
fer unreseivedly — Chiranji Lai v. Bhagioan, 8 I.C, 826 (All.). 


(2) Tlie potcer of transfer implies that the property is alienable, i.e,, 
it does not fall within the category of non-transferable properties men- 
tioned in section 6, and that the mortgagor is a person competent under 
section 7 to transfer it. 


Wliere it was found tliat the mortgagor had no title, but the mort- 
gagee took die mortgage bona fide without notice of -the absence ot 
title, the latter was awarded a decree on the mortgage against me ^o- 
peity — Venkata Narasimha v. Gvndu Sastndu, 9 M-L.T. 365, 3 I.C. 5tM. 

Once the mortgagor has mortgaged Uie property, he cannot, in a 
suit by the mortgagee take up the position that he [lad no power to trans- 
fer the property by mortgage. And this estoppel will operate also against 
the successors-in-interest of the mortgagor-^ch/iatbar v. ^ 

All 802, X.I.R. 1929 All. 483 (484), 121 I.C. 111. Further R mortgagor 

is estopped from asserting th'at ™ 198 

27 S. &c: 

132 ■ nor can lie urge that he had no title to oonvey— CliwldW» ■ 
1949 Nag. 208, l.L,B. 1948 Nag. 936. In the ahf uoe “t 
S ic. ihe qneslion of title is irrelevant In a mortgage su.t-rM P« 
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Bose J. A person named as the mortgagee in the mortgage deed is entit- 
led to sue on tire mortgage whether he has any interest therein or not 

Shanta Bai v. Narayanrao, A.I.R. 1949 Nag. 81, I.L.R. 1948 Nag. 290. 

, If a person professes to have an interest in a property, whatever in- 
terest he may have is bound by the mortgage and he cannot claim that 
a personal decree should have been passed — Bholanath v. BaJaram, A.I.R 
1922 P.C. 382, 31 M.L.T. 306. 

The purchaser at an execution-sale of tiie interest of tlie mortgagor 
is also bound by tlie same rule of estoppel as his judgment-debtor 
(mortgagor) — Debendra v. Mirza Abdul, 10 C.L.J. 150, 1 I.C. 264 (271). 

For failure of the mortgagors title, tlie mortgagee is entitled to 
compensation and interest— Bab» Lai v. Mangat Rai, A.I.R. 1944 All. 195, 
I.L.R. 1944 AH. 277. The cause of action arises when the event depriv- 
ing the fruits of his mortgage occurs — ibid, 

’ 392. Substituted security — mortgage of undivided share : — ^Wliere 
the owner of an undivided share in a joint and undivided estate mort- 
gages his undivided share, he cannot, by so doing, affect the interests of 
the other co-sharers ; and the persons who take the security, i.e., the 
mortgagees, take it subject to the right of these co-sharers to enforce a 
partition and, thereby convert what is an undivided share of the whole 
into a defined portion held in severalty— ^Byjnath v. Ram Oodeen, 1 LA. 
106, 21 W.R. 233 (P.C.). That is, a person who advances money upon a 
mortgage of property, which the mortgagor holds in an undivided share, 
must be deemed to take it subject to the liability of the property to be 
subsequently partitioned — Shahebzada v. Hills, 35 Cal. 388. Therefore, 
a mortgagee of an undivided share, when there takes place a subsequent 
partition, wll be entitled, as his security after the partition, to the sepa- 
rate share allotted to his mortgagor, in place of llie undivided share — 
Hem Chunder v. Thako Moni, 20 Gal. 533 ; Lakshman v. Gopal, 23 
Bom. 385 j Joy Sankari v. Bharat Chandra,- 26 Cal. 343 ; Bhttp Singh v. 
Chheda Singh, 42 All. 596 (599) ; Amolak Ram r'. Chandan, 24 All. 483; 
Pullamma v. Pradosham, 18 Mad. 316; Mt. Imlianzmmissa v. Abdur Qasim, 
A.I.R. 1942 All. 267 ; Deokinandan v. Aghorenath, A.I.R. 1925 Pat. 400, 24 
Pat. 268. The mortgage cannot, in the absence of a fraud in the parti- 
tion, be enforced against tlie share originally mortgaged ; tiie mortgagees 
sole remedy is to proceed against the share which has been allotted to 
his mortgagor in lieu of the share mortgaged— jAmolflfc Ram v. Chandan, 
24 All. 483 ; Muthia Raja v. Appala Raja, 34 Mad. 175 ; Hakim Lai v. 
Ram Lai, 6 C.L.J. 46 ; Shahebzada v. Hills, 35 Cal. 388 ; Md. Afzal v. 
Abdtd, A.I.R. 1932 P.C. 235, 59 LA. 405, 36 C.W.N. 1129, 13 Lah. 702, 
139 I.C. 85 ; Dewan Chand v. Manak Chand, A.I.R. 1934 Lah. 809, 36 
P.L.R. 185 ; Amar v. Bhagwan, A.I.R. 1933 Lah. 771, 14 Lah. 749 ; 
Kharag Narain v. Janaki Rai, A.I.R. 1937 Pat. 546, 16 Pat. 230, 169 LC. 
906; Ganga Prasad v. Dulari Saran, A.I.R. 1937 Pat. 253, 170 I.C. 99; 
Naubaf v. Hira, A.I.R. 1951 All. 654, 1951 A.L.J. 456 ; Tssaku v. Seetha- 
ramaraju, A.I.R. 1948 Mad. 1 (F.B.), LL.R. 1948 Mad. 454. Even if 
the mortgagee happens to be one of the co-sharers, the same principle 
applies — Naubat v. Hira, supra. In the case of such substituted security 
the mortgagee’s right is however not in the nature of a mortgage, but of 


81 
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a charge under sec. 100. Hence a bona fide transferee for value \viHi 
out nobce of such substituted property would be protected aeainct « i. 
a charge-Wu v. SeetharaLraju. snpr^. OveSV flSL 
Manickajn, AM. 1936 Mad. lOll! 'The fact 
not made a party to the partition proceedings makes no cffffrence— 
AirmcZ v- Sat^ Lai, A.I.R. 1937 Pat. 5&3 (566^16 Pat. ^2, 171 LC 715- 
Dtwan CJwnd v. Mamk Chand, supra. The mortgagee can neither com- 
pel a partition nor claim to be a party to the partition proceedings as 

n j mortgagor has not received a proper 

allotment and the partition was the result of a collusive or fraudulent 
arrangement betu^een the mortgagor and his co-sharers, the mortgage 
IS enforceable against the proportionate share of the mortgagor in every 
item of property specified in the mortgage-deed whether such property 
is in the hands of the mortgagor’s transferee or any transferee from him— 
Saradindu v. Jahar Lai, A.I.R. 1942 Cal. 153 (163), 46 C.W.N. 73, 74 
C,L.J- 61. The burden to prove that the partition was fair and equal lies 
upon the person relying upon the partition— /bid, atp. 1^. If the property 
as allotted to the mortgagor is subsequently transferred by him to third 
parties, that will make no difference as far as the mortgagee’s rights are 
concerned — Amar v. Bhagwan, supra. 


The mortgagee’s main right is, after foreclosing or purchasing his 
mortgagor’s rights, to get defined by partition what it is that is mortga- 
ged. Any Court entertaining an application for partition would be bound 
to partition the joint property in accordance with justice and equity. 
The Court should unless there are countervailing reasons, so divide the 
family property that the property mortgaged goes to the mortgaging 
co-parcener and the non-mortgaging co-parceners get other properties 
— Atmaramsao v. Bhupendranath, A.I.R, 1940 Nag. 149 (154), 1940 N.L.J. 
365. IVhere in such a case the mortgaged property has been allotted 
to the non-mortgaging co-parceners, in the absence of fraud or collusion, 
the mortgagee has his substituted seciurity on the property allotted to 
his mortgagor. But if the non-mortgaging co-parceners have, as part of 
the partition-agreement undertaken to pay the mortgage-debt, they have 
obtained an equity of redemption only and the mortgagee may sue them 
on the mortgage — Ibid. Then the mortgagee of a share of joint pro- 
perty is not a necessary party in the partition-suit — Jadunath v. ParaM- 
eshwar, 67 I.A. 11, 44 C.W.N. 2-33, A.LR, 1940 P.C. 11 (14). It « 
mental condition of this practice in partition cases in Bengal that the 
extent of the share .should not be in dispute — Ibid. 


■SVhere diere is a stipulation in the mortgage-deed tliat if the mort- 
gagee was subsequently ousted from any portion of the land mortgage , 
he would be entitled to make good the deficiency by appropriating an 
equal area to be chosen by him out of the other land belonging to e 
mortgagor, the mortgagee can choose any portion of the prope^ com- 
ing to the mortgagors share after partition as against the f«bs®quen 
mortgagee. In such a case the question of notice is inunatena; for the 
subsequent mortgagee can take no wider than his mortgagor 

Mohal Lai v. Wadhu>a Singh, A.I.R. 1934 Lah. 660,149 I-C- 
only difference betiveen a transfer of an univided share ^d a tiw 
fer of speciHc items of joint property is, while m respect of the latter- 
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there is opportunitjf. available to the transferee to insist on that porperty 
being, ■without prejudice to the rights of the other members to the parti- 
tion, assigned to the transferor's share, he has none in the case of a trans- 
fer of undefined undivided share — Liladhar v. Shtino/i, A.I.R. 1936 Nag. 
125 (127), 165 I.C. 550. Where a person mortgages part of his property 
from his undivided share and after partition he is given other property, 
the mortgagee can follow that proportion of the property allotted to die 
mortgagor that would bear the same ratio to the property mortgaged 
and unmortgaged held by him before — Bala Krishna v. Apurba Krishna, 
A.I.R. 1938 Pat. 199, 175 I.C. 191. 

As between two .substituted security rights no question of priority 
arises — Krishnaveni v. Stibrahmanyam, A.I.R. 1938 Mad. 547 (550), (1938) 
M.W.N. 235. See Note 212 imder sec. 48. 

Before a finding is recorded as to what the substituted security is, 
the parties should be given an opportunity of placing their contentions 
before the Court and any evidence which they may seek to adduce. 
After such inquiry the Court should' come to the conclusion as to what 
is the substituted security — Shyama Kant v. Ram Lai, A.I.R. 1941 Pat. 
399, 22 P.L.T. 267, 193 I.C. 148. 

In the case of a mortgage of undivided share the owelty money 
ordered to be paid to the other members whose shares were not sub- 
ject to the mortgage must be paid first out of tl)e substituted property 
—iBatlmavelu v. Subramaniam, A.I.R. 1938 Mad. 767 (769), 48 M.L.W. 
215 ; see also Md. Kazim v. Hills, 35 Cal. 388 (F.B.), 12 C.W.N. 373. 

Other cases of substituted security : — ^Where a zemindar, having 
mortgaged by way of usufructuary mortgage his zemindari togetlier with 
his sir land, lost his zemindari rights and became an ex-proprietary ten- 
ant of the sir, it was held that die usufructuary mortgage did not become 
ineffectual, but took effect as a mortgage of the ex-proprietary rights — 
Sham Das v. Batul Bibi, 24 AH. 538. If the mortgaged property is con- 
verted into money under circumstances which prevent the mortgagee 
from following such property,’ the security will attach to tlie purchase- 
money. As the security of the mortgage is indivisible, the charge would 
fasten upon the whole proceeds and not on any particular part — Tapan 
Das V. Jeso Ram, 17 P.R. 1907, 2 P.L.R. 1908. 'Thus, where a patni taluq 
had been sold for arrears of revenue and the mortgagee thereof claimed, 
the surplus sale-proceeds, held that tlie sale-proceeds would be regarded 
as the shape into which the security was converted; and' the 
mortgagee was entitled to realise his money out of the whole of it — 
Gosfo Beharyi v. Shibnath, 20 Cal. 241. Two brothers K and T mortgaged 
their property to B. K again mortgaged his share to B. Ts interest 
passed to other persons. B brou^t a suit for sale upon the first mort- 
gage and obtained a decree. Tire sale of the property satisfied the first 
mortgage and left a balance. B applied for half Ae money so left as a 
second mortgagee of K’s share. Held that B was so entitled — Bakhtaioar 
V. Baru Mai, 4 A.L.J. 402. 

After-acquired interests Jif the mortgagor professes to mortgage a 
propeijy over which he has no title or has a defective title, tlien if he 
subsequently acquires title thereto, the mortgagee is entitled for the 
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proses of his security to all such subsequently acquired interests q* 
this subject discussed in Note 198 under sec. 43. ^ ^ 

393. Clause fb) — Covenant for defence of title Thp mnrfno™ ■ 
must defend his own title, if he is himself in possession of the mortRaMd 
property ; if the mortgagee is entitled to possession, the mortgagor^must 
give him quiet possession and help him in defending his possLon hv 
commg forward to vmdicate his title against all intruders!^ The mort^ 
pgee is therefore entitled to be reimbursed tlie expenses incurred by him 
m defending the title — Damodar v. Vamanrao, 9 Bom. 435 Where the 
mortgagee is deprived of a part of the mortgaged property by the act 
ot the mortgagor, he is entitled to recover the mortgage-money from the 
latter— Hans Chandra v. Keshab Chandra, 54 I.C. 785 (Cal.). See clause 
(e) of section 68. 


394. , Clause (c) — Payment of public charges : — Tlie covenant under 
this clause is personal to the mortgagor, and is not one arising by virtue 
of his being in possession of the mortgaged property. Hence, if after 
the creation of a simple mortgage, a stranger acquires the equity of 
redempHon by adverse possession against the mortgagor, the acquirer is 
under no duty towards the mortgagee to pay tlie revenue payable on the 
property ; and tlierefore if after allowing it to be sold for arrears of 
rei'enue he buys it himself, he holds it free from the mortgage — Subbiah 
V. Rami Reddi, 39 Mad, 959 (963, 964). Similarly, tlie purchaser of the 
equity of redemption from the mortgagor is under no obligation to pay 
the public charges, though it may be to his interest to do so to avert 
a revenue sale — Srinivasa v. GnanajJrakasa, 30 Mad. 67 (71). In other 
words, the liability of the mortgagor to pay the Government revenue 
continues, even thougli he parts with his equity of redemption. But this 
implied covenant of the mortgagor to pay the revenue comes to an end 
with the extinction of tlie equity of redemption by Court-sale — Balkri- 
shna V, Vishivanath, 19 Bom. 528. If, however, the mortgagor himself 
purchases tlie land at the revenue sale, the original mortgage is not extin- 
guished and the h'ability to pay die revenue will continue— Po Dwe v. 
K. M. T. S. Chetty, 12 Bur. L.T. 41, 51 I.C, 574, Tlie effect would be die 
same if the property is purchased at the revenue sale by tlie heir of the 
mortgagor instead of' by the mortgagor hunseii—^Lakshmayya v. Bella 
Reddi, 26 Mad. 385. 

If die rights of a purchaser at a revenue sale become vested in the 
person for whose default die sale took place, the obligations would again 
attach to the property for the defaulter cannot be allowed to t^e advan- 
tage of his own wrong — Narayana v. Raghavan, A.I.R. 1953 Tr.-Coch. 563 ; 
Sankaran v. Narayan, A.I.R. 1954 Tr.-Coch, 38, 


395. . Clause (d)— Payment of rent, etc. ;-^Where the mortage is 
without possession, the mortgagor must pay the rent reserved by the lease 
and fulfil all otiier conditions necessary for its continuance so as not to 
impair the mortgagee's security. If the mortgagor makes any default to 
the prejudice of the mortgagee, the latter can maintain a su^ for damages 
-Singiee v. Tiroengadam, 13 Mad. 192. But if the mortgagee ^ters 
into pLession, his liability to pay root to the W a be 

determined tvith reference to sec. 108 d. W, and not with reference to 
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this clause, because this clause deals only with tlie rights and liabilities 
of the mortgagor and mortgagee as between ihemselxtes, and not with the 
rights and liabilities as between the mortgagor’s lessor and the mort- 
gagee — Thethalan v. Eralpad, 40 Mad. 1111 (1117). The mortgage of a 
leasehold gives rise to question of prioity of estate between the lessor 
and the mortgagee. This subject has been fully dealt ^vith in Note 580 
under sec, 108, sub-heading "Privity of estate.” 

396. Clause (e)— Covenant for payment of prior incumbrances : — The 
breach of the covenant under this clause is a default witliin tlie meaning of 
clause (b) of sec. 68, and the mortgagee will be entitled to sue for a per- 
sonal decree, although there was no personal covenant in the mortgage — 
Singjee v. Tiruvengadam, 13 Mad. 192. Wliere the mortgagor left a sum of 
money with the second mortgagee for redemption of a prior mortgage, but 
the mortgagee was compelled to pay a much larger sum for redeeming that 
mortgage and obtaining possession, held tliat on the principle underlying 
this clause the mortgagor was bound to bear the whole expense incurred 
by the second mortgagee in obtaining possession from the first mortgagee 
—Gatiri Shankar v. Bhairon, 13 O.L.J. 289, A.I.R. 1926 Oudh 207, 92 I.C. 
17. 


396 A. Last para — Covenants run with the land Tlie last para dec- 
lares that the rights conferred by tliis section are not personal to die 
mortgagee. TIius, in the case of an implied contract by the mortgagor 
under clause (o) to pay the public charges in respect of the mortgaged 
property, not only the mortgagee but 'any one claiming tlirou^i him is 
entitled to the benefit of this covenant — Srinivasa v. Gnanaprakasa, 30 
Mad. 67 (71). The covenant for title implied by clause .(o.) can be 
enforced not only by die mortgagee but also by a person purchasing die 
interest of the mortgagee — Ma Gun v. Mg. Lu Gale, A.I.R. 1925 Rang. 
130, 3 Bur. L.J. 282, 85 I.C. 223. 

65A. (i) Subject to the provisions of sub-section [2), a 
Mortgagor’s power to mortgagor , while lawfully in possession of 
lease. fhe mortgaged property shall have power to 

make leases thereof which shall be binding on the mortgagee. 

(2) (fl) Every such lease shall be such as would be made 

- in the ordinary course of management of the 
property concerned, and in accordance with any 
local law, custom or usage. 

{b) Every such lease shall reserve the best rent that 
can reasonably be obtained, and no premium 
shall be paid or promised and no rent shall be 
payable in advance. 

(c) No . such lease shall contain a covenant for rene- 

- wal. 

{d) Every such lease shall take effect from a date not 
later than six months from the date on which it 
is made. 
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lease of buildings, whether leased 
With or without the land on which they stand the 
duration of- the lease shall in no casTexceed 
three years, and the lease shall contain a coZ 
nant for payment of the rent and a condition of 

reentry on the rent not being paid within a time 
therem specified. 


(3) The provisions of sub-section {!) apply only if and as 
far as a contrary intention is not expressed in the mortgage-deed • 
and the pi ovisions of sub-section {2) may be varied or extended 
by the mortgage-deed and, as so varied and extended, shall, as 
far as any be, operate in like manner and with all like incidents, 
effects and consequences, as if such variations or extensions 
were contained in that sub-section. 


397. This section has been inserted by sec. 30 of the T. P. Amend- 
ment Act (XX of 1929). Hie reasons have been thus stated; — 

. ‘‘In the absence of an express provision in tlie Act, a question is 
sometimes raised whether a mortgagor in possession is competent to 
grant a lease of the mortgaged property during the continuance of tlie 
mortgage and whether such a lease is binding on tlie mortgagee. In 
England, before the Conveyancing Act, 18S1, was passed, a mortgagor 
could not grant leases which were binding on the mortgagee [Keech v. 
Hall, 1 Smith L. C., 12 Edn., 577 ; Corbett v. Plowden, 25 Ch. D. 678 ; 
Robbins v. Whyde, (1906) 1 K.B. 125]. 'This view was followed in the 
case of an English mortgage in Bombay (I.L.R. 30 Bom. 250) and it was 
observed as follows : — 

Tf a mortgagor left in possession grants a lease without the con- 
currence of the mortgagee, the lessee has a precarious title, inas- 
much as, althougli the lease is good as between liimself and the 
mortgagor who graiited it, the paramount title of the mortgagee 
may be asserted against boHi of them.' 

“In Allahabad, it was held that a mortgagor ordinarily cannot, with- 
out the concurrence of his mortgagee, execute a lease which would be 
binding upon the mortgagee. He may execute a lease which may be 
binding upon- himself and so long as the' mortgagee does* not interfere 
with the possession of the lessee, so long may tlie lessee enjoy the benefit 
of the lease; but ordinarily without the concurrence of the mortgagee 
the mortgagor cannot grant a lease which will be binding upon the mort- 
.gagee (2 A.L.J. 294). Hiis view^ was not accepted in Calcutta. In 40 
C.L.J. 500, following the observation in Chose on Mortgage (Vol. I, p- 
213), it was held that a mortgagor may make a lease conformable to usage 
and in the ordinary course of jnanagement, and the tenancj^ so created- 
will be binding on the mortgagee. Tlie Conveyancing Act, 1881, express- 
ly authorises a mortgagor to grant leases of die mortgaged property for 
particular periods (section 18 of the Conveyancing Act, 1881, and section 
99 of the Property Act 1925). In our opinion, it is necessary to provide 
expressly in die Transfer of Property Act that a mortgagor shall, sub- 
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ject to e.xpress conditions in the mortgage-deed, be entitled to grant a 
lease of die mortgaged property. In order, however, to protect the inter- 
ests of the mortgagee, we propose to provide certain restrictions, mostly 
taken from section 99 of the Law of Propertj'' Act, 1925, with variations 
suitable to tire conditions of this countrj '.’’ — Report of the Special Com- 
mittee. 

Clauses (a) and (b) of sub-section (2) of this section have been taken 
from Kiran Chandra v. Dutt and Co., 40 C.L.J. 500, 29 O.W.N. 94, 85 
I.C. 522, A.I.R. 1925 Cal. 251 (252, 253), in which the following observa- 
tions have been made : '“rire powers of a mortgagor to grant leases after 
the execution of the mortgage are very limited. He may no doubt make 
a lease conformable to usage in the ordinary course of management ; for 
instance, he may create a tenancy from year to year in the case of 
agricultural lands or from month to month in the case of houses ; but 
it is well settled that a mortgagor cannot, after tire date of the mort- 
gage, and in the absence of an express power in that behalf or the con- 
currence of the mortgagee, create, except as stated above, a lease or a 
tenancy which will bind the mortgagee, and if he purports to create 
such a lease or tenancy, the mortgagee or his transferee may proceed to 
eject the lessee or tenant. If that, is so, tlie payment of rent in advance 
by virtue of a lease granted by the mortgagor after the execution of the 
mortgage is not binding on tlie mortgagee.” See also M. P. M. S. Firm 
V. Ko Pyu, 10 Rang. 210, A.I.R. 1932 Rang. 113 (114), 138 I.C. 213 ; Ram 
Ratan v. Sew Knmari, A.I.R. 1938 Cal. 823 (827) ; Chettijar Firm v. 
Sein Hfaung, A.I.R. 1935 Rang. 420, 159 I.C. 1038. The law is also laid 
dbwn by Mookeijee J. as follows : “It caimot bq maintained that tlie 
mortgagor has anything like a general authority to deal with or affect 
the mortgaged property during his possession tliereof. The true position 
tlius is that the mortgagor in possession may make a lease conformable 
to usage in the ordinary course of management, for instance, he may cre.ate 
a tenancy from year to year in the case of agricultural lands or from 
montli to montli in the case of houses. But it is not competent to the 
mortgagor to grant a lease on unusual terms, or to authorise its use in a 
manner or for a purpose different from the mode in which he himself 
had used it before he granted the mortgagee”— Modan Mohan v. Raj 
Kishori, 21 C.W.N. 88 (92), 39 I.C. 182; followed in Anand Ram v. 
Dhanpat, 1 P.L.J. 563 (569), 38 I.C. 37, Beni Prasad v. Qangoo, 7 Pat. 
349, A.I.R. 1928 Pat. 372 (374), 110 I.C. 287; and Mathura v. MandiJ, 
1 P.L.T. 392, 56 I.C. 805 (806). See also Tulshi Ram v. Muna Kaur, 
A.I.R. 1937 Oudh 146, 12 Luck. 161, 162 I.C. 225. A mortgagor cannot 
create a right in the tenant to hold tire land rent-free — Rap Narain v. 
Sheo Sugar, A.I.R. 1939 Pat. 258, 180 I.C. 105, or a perpetual lease — Ram 
Sahai v. Mahahir, A.I.R. 1943 Oudh 407, (1943) O.W.N. 320. In order 
that a mortgagor may lease the mortgaged property, it is necessary that 
the mortgagor must be in possession and tire lease must be the usual 
mode of management of the property — Moidunni v. Poofhari, A.I.R. 1933 
Mad. 876 (878), 65 M.L.J. 826. 

This section would not apply if the mortgage took place before it 
was inserted into the Act, eveir if tire lease was actually granted after the 
section was introduced — Pundankakshudu v. Kondayya, (1940) 1 M.L.J. 
601, A.I.R. 1940 Mad. 669, 51 M.L.W. 481. 
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Although a defendant mortgagor in a mortpauf v,o,. 

mSaeeme^ leases -in thf ordinary towsb of 

beyond r he cannot make transfeS to enure 

beyond the time when the property passes bv calp in luv 

gage^ Such a tri^fer, if made, can 'undoubtedly be avoided Ser 
MO Sunder, A.I.R. 1927 All. 657, 25 A.L.T. 1025 104 IC 

292. A lease k void, unless it is one granted in the ordinary ’course of 
management— PMMdori^akshudu v. Kondayya, supra. ^ ” 

Even when fte mortgagee is an equitable mortgagee, a lessee from 
the mortgagor who takes a lease which is not granted in the usual course 
or management, is bound by the mortgage, even if he had no notice of 
it— iRam Rflfan v. Sew Kumari, A.I.R. 1938 Cal. 823 (828). 

Before die enactment of this section the question whether the mort- 
gagor in possession had power to grant lease had to be determined with 
reference to the authority of the mortgagor as bailiff or agent of tire mort- 
gagee to deal with the mortgaged property in the usual course of manage- 
ment and not on the distinction between the English mortgage and a 
simple mortgage or on consideration germane to sec. 66— 'j&fmaks/ioi/a 
Narayan v. Chohan Ram, A.I.R. 1952 S.C. 401. Tlie burden of proof in 
such a case is however on the lessee — ibid. In this case the lessee did 
not allege that the permanent lease granted by the mortgagor was in his 
usual course of management ; therefore it was held by the Supreme 
Court that the lease could not prevail against die mortgagee. See in tiiis 
connection Gobinda v. Sasadhar, A.I.R. 1947 Cal. 73, 51 C.W.N. 823 
and MaUappa v. Shivappa, A.I.R. 1950 Bom. 71, 51 Bom, L.R. 820. In 
the following cas^ it was held that, granting of a lease was not an act 
of waste vsdthin the meaning of sec. 66 and was valid — Ramlal v. Muham- 
mad Irshad, 1890 A.W.N. 59 ; Tana Teena v. Mamakkantakadi, 8 L.B.R. 
413, 34 I.C. 24 (25) ; Chotey Singh v. Baldeo, 2 O.W.N. 457, 12 O.L.J. 
527, A.I.R. 1925 Oudh 542 (544), 88 I.C. 947. In a case decided under 
secs. 66 and 68 it has been held by the Allahabad High Court tiiat, a 
mortgagee in possession is entided to lease die mortgaged property per- 
manently irrespective of its effect on die mortgagee provided that it is 
not destructive or permanently injurious of die property so as to render 
the mortgagee’s security insufficient and the purchaser of the property 
in execution of the niortgage-decree cannot turn the lessee out— AhWer 
Singh V. Ram Chander, A.I.R. 1935 All. 511, 154 I.C. 1009. Thus, it 
appears that the right to lease given to the mortgagor by this section be- 
ing hedged in by the resti'ictions imposed tiiereiii are iianower than wliat 
he enjoyed under sec. 66. 

Clause ib) lays down that no rent shall be payable in advance; and 
the fact that die lessee paid rent for 3 years in advance is no aiMwer to the 
Zimeds suit for ejecdnent See M. P. M. S. Firm v. ^ 

Rang 210. A.I.R. 1932 Rang. 113 (114). The above Burma case (8 L.RR. 
413)®arid Rowther v. Uma, 34 I.C. 24 in which a grant of a lease jwth 
receipt of rent in advance for the whole period -was upheld, are no long 

good law. 

Clause (c) .prohibits the mortgagor from iriaking a covenant 
renewal. Even before the amendment, it was also held 


in 


for 
a Madras 
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case that the mortgagor could not grant a renewal, as tlie effect of the 
renewal was to materially diminish the security — Moidunni Haji v. Mad- 
havan, 65 M.L.J. 826, A.I.R. 1933 Mad. 876 (877). 

Clause (e) lays down tliat in the case of buildings, the duration of 
the lease shall not exceed tlu-ee years. In Rustomji v. Keshanji,26 Bom. 
L.R. 1162, 98 I.C. 436, A.I.R. 1926 Bom. 567 (569), a lease of certain pre- 
mises for 12 years was held to be invalid under sec 66. Similarly, a lease 
of it building for 20 years \vitli a covenant for renewal was held to be 
not binding on the mortgagee — Man^lal v. Upendra, 57 Cal. 82, A.LR. 
1930 Cal. 335 (338), 125 I.C. 661. So also, it was held that a pennanent 
lease of the mortgaged property rendered tlie security insufficient within 
the meaning of sec. 66—^Bank of Upper India, v. Jaggan, -4 O.W.N. 228, 
A.I.R. 1927 Oudh 148 (149), 100 I.C. 728; Manthura v. Jagmohan, 6 
Luck. 546, A.I.R. 1931 Oudli 256, 132 I.C. 532. Tire lease of a house- 
site by the mortgagor is invalid when it is not granted in tlie ordinary 
course of management — Ch^yar Firm v. Sein Htaung, A.I.R. 1935 
Rang. 420, 159 I.C. 1038. 

Where a mortgagor in possession acts in contravention of sub-sec. 
(2) the lease so created is not binding on tlie mortgagee. He can treat 
it as a nullity, there being nothing to set it aside as a condition precedent 
to his right of action — Surya. Kumar v. Girish Chandra, A.I.R. 1951 Ass. 101. 

But although a lease may be for a period of more than three years, 
still as between the mortgagor and his tenant, the tenancy will be valid 
until the mortgagee chooses to exercise his paramount rights. Until a 
suit for ejectment has been brought by the mortgagee, the tenant will 
be estopped from disputing his landlords title on the ground of invalid- 
ity of the lease — Rustomji v. Keshavji, supra. But see Kamakshya v. 
Ramzan, A.LR. 1945 Pat. 106, '23 Pat. 648, where it'has been held that 
in such a case, it is not open to the mortgagee to eject the . lessee. Tlie 
mortgagee’s right is merely to cause the mortgaged property sold- for the 
mortgage-debt. A lease granted by a mortgagor under this section pen- 
ding a suit by the mortgagee would be subject to the rules of Its pend- 
ens — M. Sathianesan v. M. Sankaran, A.I.R. 1957 Trav.-Co. 292. In the 
case of a lease granted by the mortgagor prior to the enactment of sec. 
65A, out of the ordinaiy course of management, during the pendency of 
a suit for sale by the mortgagee, tlie lessee could apply for being joined 
as a party and ask for oiiportimity to redeem. But if he allowed the 
property to be sold in execution of the decree he lost his right of redemp- 
tion — Mangru Mahto v. Thakur Taraknathji Tarkeswcr Math, A.I.R. 
1967 S.C. 1390. 

Tliis new section has no retrospective operation — Dasain v. Ram- 
dulari, 10 Pat. 332, A.I.R. 1931 Pat. 210, 133 I.C. 169 ;Korlapalli v. Seth- 
raji, A.I.R. 1936 Mad. 942, 71 M.L.J. 638, 165 I.C. 951.' Thus a lease 
executed before the Amending Act of 1929 came into force (i.e., 1st 
April, 1930) is not governed by this section, but by sec. 66 — Tulshi Ram 
Mt Muna Kuar, A.I.R. 1937 Oudh 146, 12 Luck. 161, 162 I.C. 225. 

66 . A mortgagor in posesssion of the mortgaged pro- 

waste by mortgagor perty is not liable to the mortgagee for allow- 
in possession. jug the property to deteriorate ; but he must 
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not commit any act which is destructive or oermatientlv • 


security is insufficient within the meaninp 
of ^s section unless the' value of the mortgaged propertv 
ceeds by one^tfaird or, if consisting of bffildings^ Ss bv 
one half, the amount for the time being due on the mortgage.^ 

4.1 principle enunciated in this section is appUcable to 

the Punjab — Bhagtoan Dei v. Secretary of State, 124 P.L.R. 1902. 


Scope This section has nothing to do with a mortgagor’s power 
to lease. It is a statutory provision of tire powers of the mortgagor in 
possession in regard to waste of the mortgaged p^opeJt}^ The mortgagor 
under this section is not liable for what is called ’pennissive waste” in 
English law, f.e., omission to repair or to prevent natural deterioration; 
but he is liable for destructive waste, i.e., acts which are destructive or 
permanently injurious to the mortgaged property if the security was insuffi- 
cient or would be rendered insufficient by such acts—Kamdkslma v. 
Chohan Ram, A.I.R, 1952 S.C. 401. 


397A. Lease : — ^Before the enactment of sec 65A tlie power of a 
mortgagor to lease mortgaged property in his possession was limited by 
the rule that tlie mortgagor must not by his act render the security in- 
sufficient, or do anything that was not necessary for prudent manage- 
ment, and tlie burden of proving that the security was unimpaired by the 
lease was on die lessee — Moiduni v. Poothari, A.I.R. 1933 Mad. 876, 65 
M.L.J, 826. A covenant against a lease in a mortgage-deed could not 
put the mortgagee jn a better position 'as regards his rights whidi are 
laid down in secs. 66 and 68 — Naider Singh v. Ram Chander, AJ.R. 
1935 All. 511, 154 I.C. 1009. Wliere a mortgagor executed a lease of 
mortgaged property without any premium or reseiving any rent and tlie 
•lessees w^ere to hold the land not only so long as a single tree stood on 
the land, but also for a further period of 5 years, tlie lease could not 
be said to be necessary or even expedient in die interests of proper man- 
agement of the property and as such, it was invalid under this section as 
well as sec. 65A — Ttdshi Ram v.'Muna Kxiar, A.I.R. 1937 Oudh 146, 12 
Luck. 161, 162 I.C. 225. Where a mortgagor executed a Zitripeshgi lease 
for 30 years prior to the Amending Act of 1929 it was governed by this 
section and not by sec. 65A. So it could not be enforced against the mort- 
gagee aucHon-purchaser as the mortgage-security was rendered insuffi- 
cient — Ibid at p. 149. 


398. Security rendered insafflcienf : — Tliis section is intended to 
apply generally to all cases where a mortgagor has done some acts winch 
dtter destroy or iojore the property in his possKsion Jy su^ 
the security is rendered insufficient— Bomesrap v. Mhm, AM. 

ISO nq2l 175 IC. 279. The onus is not on the lessee— The onij 
test is to see whedier the mortgagor’s act impairs die security sO to 
JendS it insufficient. If it does not, the act is witkn die mortgagors 
competence and is binding on the mortgage, even if it amounts to d 
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tractive or permanently injurious act — Mallappa v. SlUvappa, A.I.R. 1950 
Bom. 71j 51 Bom. L.R. 820. 

A mortgagor in possession can pritna facie exercise the ordinary 
rights , of an ovmer in possession, save that he should not commit any act 
which will be destructive or permanently injurious to the property, and 
which wU thereby render the security insufiBcient — Tana Peena v. iiamr 
akkantakakath, 8 L.B.R. 413, 34 I.C. .24 (25). Tlrerefore, the mortgagee 
is entitled to maintain an action for damages for any act done by the 
mortgagor, sucli as cutting timber, tearing down houses, fixtures and the 
like, although such fixtures may have been placed on the premises by the 
mortgagor after the making of tlie mortgage, and likewise against stran- 
gers whose wrongful acts affect injuriously the mortgage-security — 
Aiyappa Reddi v, Kuppusami Reddi, 28 Mad. 208. The mortgagor may 
also be restrained by injunction if he attempts to remove valuable fi.xtures 
where such removal is likely to reduce the value of the security — Ackroyd 
V. Mitchell, (1860) 3 L.T. (N.S.) 236. 

B was botli a mortgagee and lessee of a glass factory with its fixtiues, 
fittings and tools belonging to A. C for satisfying a decree obtained 
against A attached the factory and removed and sold part of its roofing: 
held, that B’s rights as mortgagee and lessee jvere infringed by the action 
of C which resulted in dimunition of tlie value of the premises. B was 
therefore entitled to damages against C measured by the loss of value 
of the mortgaged premises — Ratti Ram v. Moti Lai, A.I.R. 1949 P.C. 68, 
75 LA.- 160, I.L.R. 1948 All. 343. 

399. Acts of waste : — ^The following have been held to be acts of 
waste which permanently impair tlie value of the security: — 

(a) Minings under buildings so as to endanger tlieir stability— 
Dugdale i'. Robertson, 3 Jur. (N.S.) 627. 

(b) Removal of valuable fixtures — Ackroyd v. Mitchell, 3 L.T. (N.S.) 

236. 

(c) The cutting of timber — Usborne v. Usborne, 1 Dick. 75 ; Aiya- 
ppa v. Kuppusami, 28 Mad. 208. (cited above ) ; . ev.en though the timber 
be ripe for cutting and may deterioate if left standing, stfll the cutting 
of such timber is an act of waste — Harper v. Aplin, (1886) 54 L.T. 483. 

(d) Working new mines — Clavering v. Clavering, 2 Eq. Gas. Abr. 757. 

(e) Pulling down buildings and appropriating the materials or their 
price— Pun nay y a v. Chilakalapudi, A.I.R. 1926 Mad. 343,' 91 I-C. 754. 

Acquiescence : — ^If a mortgagee does not take steps in time, say for 
two years, calling upon the mortgagor to furnish additional security, the 
mortgagee would be deemed to have acquiesced in the diminished secur- 
ity — Prosanna v. Qirish, A.I.B. 1934 Cal. 149, 37 C.W.N. 1162, 149 I.C. 
667. 

Onus of proof: — ^When the mortgagor does any act whidi is likely 
to prove destructive or permanently injurious to the mortgaged property, 
the onus lies on the mortgagor or iis representative to prove fliat the act 
is lawful and valid and that die security has not been rendered insufBci- 
ent — Shagiwan Dei v. Secr^ary of State, 85 P.R. 1902, 124 P.L.R. 1902. 
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400. Explanation : — The Explanation is the same as tliat appended 
to sec. 10 of the Indian Easements Act. It follows an old distinction 
made in Exigland between land and houses. See King v. Smith, 2 Hare 
239 ; Usborne v. Usborne, 1 Dick. 75. “Tliis Explanation lays do\vn air 
authoritative rule for die purpose of determining die sufficiency of a 
security, based on the practice of the prudent man of business not to 
lend money on mortgage unless the property is worth at least one-third 
more than the amount of the loan. If the property consists of houses 
which are subject to many casualties from which land is free, die ideally 
prudent mortgagee would seldom lend more than half the value of dife 
building”— Ghose’s Law of Mortgage, 5th Edn., p. 217. . 


Rights and Liabilities of Mortgagee. 

67. In the absence of a contract to the contrary, the mort> 
gageehas at any time rfter the mortga^ 
or sale. money has become due^ to him, ana beiore 

a decree has been made for the redemption of the mortgaged 
property, or the mortgage-money has been paid or d^osited 
as hereinafter provided, a right to obtaimfrom the Court a 

decree that the mortgagor shall be f 

right to redeem the property, or a decree that the property be 

A suit to obtain a decree that a mortgagor shall be abso- 
lutely debarred of his right to redeem the mortgaged property 

is called a suit for foreclosure. _ • 

Nothing in this section shall be deemed— 

""riled /o fyKS^toVtime a suit for foreclosure. 

Ifau^orize a mortgago^^"^ 

"r sSlorT Sir - insUtum a 

(n) to “ rf S ft “public 

SSlTsui. for foreclosure or 

(rf) to atlftorize a oriy‘to 


( 6 ) 


,0 authorize a only to 

mortgage-money mortgaged property, 

corresponding with the consent of 

unless the their interests under the 

the mortgagor, severea 

mortgage. 
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Amendment The following changes have been made by sec. 31 of 
the Transfer of Property Amendment Act (XX of 1929) : — 

• 

(1) The word ‘duel has been substituted for ‘payable’. For the reasons 
stated in the notes under sec. 60, the word ‘payable’ should be replaced by 
the word ‘due’ ” — Report of the Special Committee. See Note 359 under 
section 60, 

(2) The word ‘decree’ has been substituted for ‘order’ in several places, 
as the old practice of passing an order absolute has been abolished by the 
enactment of O. 34, C. P, Code, under which a final decree is now passed 
in a mortgage-suit. See Note 373 under sec. 60. 

(3) Clause (a) has been redrafted. The old clause stood as follows : — 

“(o) to authorize a. simple mortgagee as such, to institute a suit for 
foreclosure, or a usufructuary mortgagee, as such, to institute 
a suit for foreclosure or sale, or a mortgagee by conditional sale, 
as such, to institute a suit for sale 

The present clause (a) gives the following remedies to the mortgagees 
in respect of the several classes of mortgages: — 

(a) Simple mortgage : — Remedy by sale, and not by foreclosure. This 
was so under the old section. 

(i) Mortgage by conditional sale: — Foreclosure, and not sale. The 
remedy was the same under the old section, 

(c) Usufructuary mortgage: — ^No foreclosure or sale. Under the old 
section the law was the same. 

(d) English mortgage: — Sale only, and not foreclosure. Under the 
old section the remedy was both by foreclosure and sale. 

(e) Equitable mortgage:' — Sale only and not foreclosure. There was 
no express provision under the old section 59. 

(/) Anomalous mortgage: — Ordinarily, sale; foreclosure allowed, if it 
is provided by the terms of the mortgage. 

402. Mortgage-suit : —The person who has a right to sue on a mort- 
gage is the mortgagee named in the mortgage-deed whether the fund used 
is his own or of some other person — Subramanian v. Shivalker, A.I.R. 1937 
Rang. 508 (510). 

A mortgage is indivisible and if all the parties entitled to a share in 
the money due on the mortgage are not upon tiie record, the suit must be 
dismissed in its entirety — Girdhar v. Mvtilal, A.I.R, 1941 Nag. 5, 1,941 
N.L.J. 151 ; see also Girwar Narain v. Mt. Makbunnessa, 1 Pat- L.J. 468, 
36 I.C. 542, A.I.R. 1916 Pat, 310 ; Gangaram V. Balbhadrasai, I.L.R. 1938 
Nag. 370, A.I.R. 1938 Nag. 42, 173 I-C. 44; Cobmda Chandra v. JamaU 
uddin, 60 Cal. 777, 37 C.W.N. 478, A.I.R. 1933 Cal. 621. Similarly in a 
mortgage-suit it is the manifest duty of the mortgagee to bring on record 
persons representing the equity of redemption, and if he fails to do so, the 
decree obtained by him is a nullity as against those who represent the 
equity of redemption — Matinuzzaman v. Hunter, 14 Luck, 548, A.I.R. 1939 
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mortgage suit instituted by one co-mortgagee impleading 
the other co-mortgagee as defendant as the latter was not willing to idn 
as plaintiff, his right is not extinguished automatically on the passing of a 
decree irrespective of whether or not his right was the subject of adjudica- 

y- A.I.R. 1948 Mad. 17, LLR. 1948 Mad 

19 . Where the prior and the subsequent mortgagees have in their res- 
pective suits obtained decree and purchased the mortgaged property in 
C^urt sale, the remedy of the subsequent mortgagee who is a later pur- 
chaser is to redeem the prior mortgagee who however will have the right 
to redeem the subsequent mortgagee retaining possession of the mortgaged 
property— Pi/K v. Varkki, A.I.R. 1951 Tr.-Coch. 36. If a puisne mortgagee 
impleaded in a suit on a prior mortgage, fails to redeem that mortgage 
and allows his property to be sold, his security ceases and he can no longer 
claim to redeem the prior mortgage-^/wmsfter v. Lai Batuk, A.I.R 1953 
All. 147. 


Where in a suit by a co-mortgagee for his share of the mortgage-money 
other co-mortgagees are impleaded as defendants and in execution of his 
mortgage decree sells the entire mortgaged property, whether the co- 
mortgagee defendants would -be entitled to withdraw their shares in the 
surplus sale proceeds or be compelled to institute a separate suit for the 
purpose, there is a divergence of opinion (see Lachmi Narain v. Babu Ram, 
A.I.R. 1935 All. 391 and Bansimn v. Cunia, A.I.R. 1930 Mad. 985)— Met# 
Lai V. Bejoy Lai, A.I.R. 1943 Cal. 455, I.L.R. (1943) 1 Cal. 59. 


The circumstances that the mortgagee filed a suit against a wrong 
person does not affect the rights of the real owners of the equity of re- 
demption. So the latter cannot be heard to say that a second suit is 
not maintainable against them. But a decree in the first suit not being 
binding against the owners of the equity of redemption, the mortgagee 
in the second suit would not be entitled to recover possession on the foot- 
ing of that decree — Chandrgmma v. Guna Sethan, A.I.R. 1931 Mad. 542 
(548, 459), 133 I.C. 497. If a mortgagee takes no steps for the execution 
of his mortgage decree but. files another suit within the period of limita- 
tion for the sale of the mortgaged property, the subsequent suit is main- 
tainable — Somastwdaram Pillai v. Raman Pillai, A.I.R. 1966 Ker. 273. 
Likewise a second suit for redemption in the absence of a final decree m 
the first suit is not barred by res judicata— Ghaithu Mohamed v. Ennasi, 
I.L.R. (1967) 2 Mad. 124. 


One co-mortgagee can sue to recover his share of the mortgage-moneyi 
if he makes the other co-mortgagees defendants when they refuse to joiri 
as plaintiffs, and if he values the suit according to the full amount due 
under the mortgage and pays court-fees thereon, ^^he same principle 
applies to charges also— Kailas v. Simdaram, A.I.R. 1942 Mad. 438. 

Where’ the claim for a mortgage-decree fails, the mortgagee cannot 
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In a suit for foreclosure or sale .a personal representative of a deceased 
mortgagor, as much as the mortgagor himself, is estopped from denying 
the mortgagor’s right to mortgage the property, and this is so although 
the personal representative has a right independent of such capacity but 
has been sued only in his representative capacity — Champabati v. Md. 
Yakub, 39 C.W.N. 1100. 

As a general principle the mortgagee can relinquish the security and 
can sue on the personal covenant to pay — Moti Ram v, Basheshwar, A.I.R. 
1939 Pesh. 34, 1939 Pesh.L.1. 42, 183 I.C. 833 -; see also Sukhdiv v. 
Lachman, 24 All. 456, Candu v- Narayana, A.I.R. 1925 Mad. 1083, 87 I.C. ' 
557 ; Ramaswami v. Suhbar^a, 49 M.L.J. 490, A.I.R. 1925 Mad. 1101, 88 
I.C. 648. The mere recital in the plaint that the plaintiff had entered into 
a contract with the mortgagors that the defendants should sell their pro- 
perty to the mortgagees is not tantamount to an admission that the mort- 
gage is no longer <in existence — Satyanarayanamurthy v. Krishnamoorthy, 
(1940) 2 M.L.J. 346, 1940 M.W.N. 896, A.I.R. 1940 Mad, 884. 

Onus'. — ^In a suit on a mortgage executed by the members of a joint 
Hindu family on behalf of themselves and their minor sons for paying their 
antecedent debts, the burden remains heavily upon the mortgagee to estab- 
lish compliance with the conditions under which the Hindu law permits , 
the interests of the minor members to be taken from them — Kishori Lai 
V. Bhawani Shankar, 44 C.W.N. 1013, 1940 A.L.J. 667, A.I.R. 1940 P.C. 
145, 189 I.C. 443. 

Limitation'. — ^There is no legal presumption that a mortgage was 
executed" on any particular day within the month in which it is proved 
to have been executed. There must be positive proof of the actual start- 
ing point, when a suit is challenged as barred by limitation — Shankara v. 
Ktdtani A.I.R. 1940 Mad. 639, 1940 M.W.N. 446. 

An acknowledgment made by a mortgagor after he has transferred 
the mortgaged property, though made before the expiry of the period of 
limitation, will not bind the transferee, and the suit against the latter 
instituted after the period prescribed by Art. 132, Limitation Act will be 
barred — Bank of Upper India v. Skinner, 47 C.W.N. 43 (P.C.). 

Contract to the contrary: — For flie meaning of this expression see 
Mohamedali Jaffer Karachiwalla v. Noorally Rathansi Ranjan Nanji, (1958) 

3 W.L.R. 572. 

Paramount title: — As a general rule, the ordinary scope of a mortgage- 
suit is to cut off the equity of redemption and bar the ri^ts of the mort- 
gagor and those who derive title from him. A stranger who sets up a title 
independent of the mortgage and paramount or adverse to it is not a 
proper party to the mortgage-suit — Suraj Chandra v. Behari Lai, I.L.R. 
1939, 2 Cal. 551, 43 C.W.N. 1126, A.I.R. 1939 Cal. 692; Jajneshwar v. 
Bhuban Mohan, 33 Cal. 425. Where there is an allegation in the plaint 
derogatory to the title of the prior mortgagee and if he consents to have 
the title decided, then he will be bound by the decision in that suit. But 
if the. paramount title is in conflict with the title of the mortgagor as well 
as the mortgagee, that is a matter which should not ordinarily be decided 
in a mortgage-suit — Rameshwar v. Harakhlal, 20 Pat, 841.- A person 
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claiming a paramount title is bound to be discharged from the suit— 
Shakuntalabai v. Roshanlal, A.I.R. 1941 Nae 133 1941 NT T ri • c 

V. ILR. ,536 Nag f,.’ tet 

rule IS not an absolute one. Questions of title may be investigated in 
a mortgage-suit, if it is necessary to give complete relief to the plaintiff 
or to secure to him, as a result of the decree in the mortgage-suit, a quiet 
unobstructed possession — Laxmanrao v. Madho Prasad, A.I.R. 1932 Nag 
60, 1942 N.LJ. 156. In proceedings for a final mortgage-decree when the 
^rson claiming paramount title is in possession, it is convenient to make 
him a party and decide the ri^ts of the parties inter se — Ibid. 

Ordinarily, the title of persons who set up a claim adverse to the, 
mortgagor and mortgagee should not be investigated in a suit on a mort- 
gage. The joinder of such persons, as stated by the Privy Council in 
Radha v. Reoti (38 AU. 488, 43 LA. 187, 35 I.C. 939) is irregular and leadd 
to confusion. But when such question of paramount title has been gone 
into by the trial Court, the appellate Court should not reverse the decision 
on that ground alone unless the decision has affected the jurisdiction of 
the Court or caused a prejudice to the parties by the trial on the merits— 
Veeraraghavalu v. Suryanarayana, A.I.R. 1936 Mad, 338 (340), 43 M.L,W. 
525, 163 I.C. 303. The Question whether issues of title paramount should 
' or should not be decided in a mortgage-suit depends on each particular 
case. Where in a mortgage-suit against the legal representatives of the 
deceased mortgagor the former contested the suit saying that the mort- 
gagor had no right to mortgage the property which was the self-acquired 
property of the defendant’s father (brother of the mortgagor), it was held 
that it was an eminently fit case where the question of paramount titld 
should be tried and decided before the mortgage-security was brought to. 
sale — Kasi Chettier v. Ramasami, A,T.R. 1937 Mad. 176, 44 M.L.W. 706, 
165 I.C. 1006- Where the auction-purchaser of the mortgaged property 
in a rent-sale w;as made a party in a suit on the mortgage and he claimed 
a discharge on the ground of -paramount title, it was held that as the 
auction-purchaser was in possession, the mortgagee would merely get a 
paper-decree if the respective rights of the mortgagee and the auction- 
purchaser was not settled. It was quite allowable, instead of driving the 
mortgagee to- another suit, to combine two reliefs and two causes of 
action in such a suit and to pass a decree in the special form as provided 
in Form No. 10, C. P. Code— Cauba v. Ganpatrao. A.I.R. 1937 Nag. 376 
(377, 378), I.L.R. (1937) Nag. 498. Where a lessee is added as a party to the 
mortgage-suit as purchaser of the equity of redemption, and there is nothing 
in the plaint to suggest that his title, if any, as tenant was challenged, it 
is not incumbent on him to set up his tenancy right in the mortpge-suit 
and as. such he is not precluded from raising this question in a s^sequent 
suit— Chandra v. Behari Lai, supra, relying on Radha Ktsftan v. 
Khurshed Hossein, 47 LA. 11, Cal. 662, AJ-R. 1920 P.C. 81. 

Conwosition\—K mortgagee having once accepted » t^^t-deed by 
which a composition of debt was ma^e between the debtor and the creditor 
cannot fall back on any remedy on the footing of the original mortgag 
Nath Mai v. Gokul Chand. A.I.R. 1938 Lah. 768 (776). 

403. Mortgage-money :-‘Morlgage-money’ does not mean the whole 
of the mortgage^oney -, if a mortgage is payable by instalments, it is open 
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to a mortgagee to bring a suit for foreclosure for an instalment of the 
principal and interest—Kamidan v. Meghraj, 11 N.L.R. 153, 30 I.C, 981. 
Where a subsequent loan is taken by the mortgagor on a promissory note 
with a stipulation not to redeem the mortgage before discharge of the sub- 
sequent loan, the mortgage debt is not thereby augmented and the mort- 
gagee cannot ask for a mortgage decree for that loan — Radhaswami Satsang 
Sabha, Dayalbag v. Hanskumar, A.I.R. 1959 Madh. Pra. 172. 

Where a usufructuary mortgagee granted a lease of the property to 
the mortgagor, the amount of rent payable under the lease being exactly 
the amount of interest payable under the mortgage, and the mortgage- 
deed contained a covenant to the effect that any arrears due by the lessee 
would be a charge on the mortgaged properly, held that the arrears of 
rent were included in the mortgage-money— -Alfa/ Ali v, Ldlta Prasad, 19 
All. 496 (498, 409) ; Cf. Imdad Hasan v. Badri Prasad, 20 All. 401 (407) 
cited in Note 369 under sec. 60. See also Jafar Htisen v. Ranjit, 21 All. 
4 (9), and Ramarayanitngar v. Maharaja, 50 Mad. 180 (P.C.). But see 27 
AH. 313. 

404. When mortgage-money becomes due : — ^Neither sec. 67 nor any 
other section in this Act lays down any provision in regard to the time 
when the mortgage-money is to become due, It is to be determined in 
each case upon the terms of the contract between the parties — Raghbir v. 
Kunwar Rajetidra, 8 Luck. 488, 144 I.C. 279, A.I.R. 1933 Oudh 237 (238). 
The mortgagee is not entitled to foreclose (or to bring a suit for sale) before 
the mortgage-money becomes due. When a mortgage contains a covenant 
not to redeem for a fixed period, the mortgagee cannot foreclose before the 
expiration of the term — In re Hone's Estate, (1875) Ir. R. 8 Eq. 65. See 
Note 359 under sec. 60. 

Where no time is fixed for payment, the mortgage-money becomes 
payable on the date of execution — Nilcomal v. Kamini Kumar, 20 Cal. 26? 
(272). Where a mortgage is payable 'on demand’, and fixes no time for 
payment, the mortgage^money is deemed to be payable forthwith from 
the date of execution of the mortgage, no previous demand by the mort- 
gagee being necessary-— BnrAiflfMnnissn v. Mahboob Ali, 42 All. 70 (73). 
But it is equitable that the mortgagee must give reasonable notice to the 
mortgagor to enable him to find the money — Toms v. Wilson, (1862) 4 
B. & S. 442 ; Brightly v. Norton, (1862) 32 L.J.Q.B. 38 ,' Fitzgeralds’ Trustee 
V. Mellersh, (1892) 1 Ch. 385 (390) ; Moore v. Shelley, (1883) 8 App. Cas. 
285. 

A hypothecation bond stipulated that the principal was to be paid in 
two years and the interest in the meantime monthly ; it further provided 
that on default in the pa 5 mient of interest, the principal with interest would 
become payable ‘on demand’. Held that as soon as default was made in 
the payment of interest in any month, the money became due forthwith, 
and no actual demand was necessary to complete the plaintiffs cause 
of action — Perumal v. Alagirisami, 20 Mad, 245 (248). But if the bond 
provided that in default of payment of interest, the principal would become 
due with interest at an enhanced rate on demand by the obligee, the cause 
of action did not arise until a demand was actually made by the plaintiff 
Nellakaruppa v. Kumarasami, 22 Mad. 20 (22). 


83 
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It has been held in two cases that if a mortgagee, who is entitlort 
obtain possession, fails to get possession of the mortgaged property he hac 
a Tight to sue for the mortgage-money under sec. 68 f that is, the moJlfeK 
money becomes payable’ ; and he is entitled to sue under this sectior 

he—Sita Nath v. Thakur- 

^s, 46 Cal. 448 (454) ; Subbamma v. Narayya, 41. Mad. 259 (264) (FB) 
But tms IS no longer good law ; because clause (d) of sec. 58 as now 
amended, makes it clear that a usufructuary mortgagee does not cease to 
be a usufructuary mortgagee by reason of the fact that possession has not 
been delivered to him by the mortgagor; consequently, he is not entitled 
to the remedy either of foreclosure or of sale, by virtue of clause (a) of 
this section. See Note 342 under sec. 58. 


When mortgagee may sue before expiry of the term-.— Where a 
mortgage-deed provided that if two instalments of six-monthly interest be 
not paid in full, the mortgagee would have the option, before the expiry 
of the period fixed, to recover the whole of the amount due through Court, 
held that the mortgagee could exercise his option when the mortgagor 
committed default — Raghbir v, Kunwar Rajendra, 8 Luck. 488, 144 LC. 
279, A,I,R. 1933 Oudh 237 (238, 239). . Where a deed of mortgage by con- 
ditional sale provided that the mortgage-amount would be paid in two 
instalments, that if the mortgagor failed to pay at the stipulated time, he 
would pay compound interest, and that if the amount was not pdd as 
stipulated the mortgage would be foreclosed, held that the parties intended 
that there should be foreclosure only after failure to pay the whole amount 
due in the manner stipulated, i.e., on failure to pay the whole amount on 
the due date of payment of the second instalment , — KaHndan v, Maghraj, 
11 N.L.R. 153, 30 IC. 981 (982). Compare Kannu v. Natesa, infra. But 
if a mortgage-bond contains a stipulation that “if the property be found 
to have been mortgaged or transferred to any one or if there should arise 
any case which might be considered likely to cause total or partial loss 
of this principal money and interest, the mortgagee shall have power to 
realise the entire . mortgage-money from the mortgagor and from his pro- 
perty without waiting for the expiration of the term,” held that such a 
covenant would enable mortgagee to recover his mortgage-debt before 
the expiry of the term in the event of the discovery of a prior mortgage 
or of anything which may be considered likely to cause loss of the debt— 
Bhawani v. Sheodihdl, 26 All, 479 (481), Where by a deed of mortgage a 
mortgagor covenanted to repay the principal within one year and the in- 
terest every month, and on default in paying interest, to pay both at once, 
held that as soon as default was made in the payment of interest, bom 
tihe principal and interest became payable at once and the suit ccwlci 
be instituted forthwith without waiting for the expiry of the yaer— yeo 
Htean v, Abuzaffar, 27 Cal. 938 (P.C.). 


Where the mortgagee found that some of 
did -not belong to the mortgagor and the latter failed to 
security, the mortgagee could sue under this secfaon even before t 
mortgage-money became due— Venfcaf Rao v. Nlahableshwar, .26 Bom. 241 

(245). ■ 


Suit for interest before principal money is 
document provided for payment of interest every month and for enhanced 
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interest on default, held that there was a ‘contract’ to the contrary’ within 
the meaning of this section, and a suit for interest was maintainable even 
before the principal money became due. Failure to pay interest at the- 
stipulated time would, in a mortgage prepared' in the most ordinary- form, 
release the mortgagee from the necessity of waiting for the expiry of' the 
term — Seaton v. Twy f or d, .(li70) L.R. 11 Eq. 591. "Where a deed provided 
that the mortgage-debt was to become payable at the expiration of 15 
years, and that in the meantime interest was to be paid yearly, held that 
the failure on the part of the mortgagor to pay the stipulated interest as 
agreed upon would entitle the mortgagee to bring the mortgaged property 
to sale before the expiry of the term of the mortgage — Venkatarao v. 
Mahableshwar, 26 Bom. 241 (245), following Seaton v. Twyford,\ (1870) 
L.R. 11 Eq. 591. But where the mbrtgage-bond provided that in default 
of payment of interest at 8 per cent, on the due dates interest at 9 per 
cent, should be charged on the interest in arrears as well as on the prin- 
cipal, it was held that the true intention of the parties \^as to postpone 
the sale of the mortgaged property until the principal became’ due, and 
to give the mortgagee, on default of payment of interest, only a right to the 
enhanced rate of interest — Kannu v. Natesa, 14 Mad, 477. 

“Before mortgage-money has been deposited" : — ^Where the mortgage- 
money was deposited by the mortgagor and a notice was issued under 
sec. 83, but before it was served on the mortgagee, he filed a suit: held, 
that the mortgagee would not be debarred from obtaining a decree with 
costs — Sitaramayya v. Venkataramanna, 11 Mad. 371. See this subject dis- 
cussed in Note 504 under sec. 83- . 

405. Instalment mortgage-bond : — ^In the absence of an. express stipu- 
lation, a mortgagee is not bound to receive payment by instalments — 
Behari v. Ram Gholam, 24 All. 461. 

Where the amount is stipulated as payable in, instalments, and the 
mortgagor personally covenants to pay each instalment as it falls due, the 
mortgagee is clearly entitled to sue him for the recovery of each instalment 
remaining unpaid by sale of the mortgaged property and personally from 
the mortgagor. This right is not curtailed by the fact that there is a 
further provision in the mortgage-deed entitling the mortgagee to take 
possession of the mortgaged property if at the end of the date fixed for, 
the last instalment the^ debt remains wholly unsatisfied-r-Ramai/j/fl v. 
Venkatarama, 13 M.L.J. 2. 

If the mortgagee has accepted irregular payments of instalments 
without objection, he must be taken to have waived his right to enforce 
the pajunent of the whole amount, which he had an option to enforce under 
the deed — Sakhawat v. Gajadhar, 28 All. 622. 

405A. Security bond : — The relationship between a decree-holder and 
a judgment-debtor who has executed a security bond under sec. 545, cl. (c) 
(now 0.41, r. 5), C. P. C., mortgaging certain properties for the due per- 
formance of the decree or order that may ultimately be passed by the 
appellate Court, is not that of mortgagee and mortgagor and in the event 
of the appeal being dismissed, the decree-holder is entitled to realixe his 
decretal money by the sale of the properties given in security -without 
instituting a suit under this section — Shyant Sxindar v. Bajpai, 30 Cal. 1060 ; 
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Jyoti Prakash y. Mukti Prakash, A-LR. 1924 Cal. 485, 51 Cal. 150 81 IC 
34. A security bond executed by a judgment-debtor for the purpose of 
removing an attachment before judgment can also be enforced^ the 
course of execution and a suit under this section is not necessart- 
Rqendra v. Bipm, A.I.R. 1934 Cal. 64. 37 C.W.N. 973, 60 Cal. 1298 So 
where a money-decree is ordered to be paid by instalments on the judol 
ment-debtor executing a security bond hypothecating immoveable propertv 
for the satisfaction of the decree and default is committed in payment of 
the instalments, the hypothecated property can be sold in execution of the 
decree and a fresh suit is not necessary — Narottam v. Krishna Prasad 
A.I.R. 1936 Pat. 289 (291), 15 Pat. 545, 162 I.C. 830. . '/ 


406, Money-decree — Execution against mortgaged property : — 

mortgagee can obtain a simple money-decree on his mortgage ; but he 
cannot by virtue of sec. 99 (now 0. XXXIV, r. 14 of the C. P. Code) bring 
the mortgaged property to sale except by instituting a suit under this 
section — Ram Keshab v. Sonatan, 2 C.W.N. 320 ; Madfio Prasad v. Baij 
Nath, 2 A.L.J. 356 ; Shib Das v. Kdi Kumar, 30 Cal. 463 ; Babu Lai Sahi 
V. Ra}n> Parshad, 7 O.C- 314 ; Ram Prashad v. Ram Praskad, 4 O.C. 231 ; 
Kaveri v. Ananthayya, 10 Mad. 129. In this respect the law before and 
after the passing of the C. P. Code (1908) is the same. 


But if the mortgagee obtains a money-decree on a claim not arising 
under the mortgage, can the mortgagee bring the mortgaged property to 
sales in execution of the decree, without instituting a regular suit under 
this section? In this respedt the law has undergone a change after the 
passing of the C. P. Code of 1908 and the re-enactment of sec. 99 of the 
T. P, Act as 0. XXXIV, r. 14 of the Code. Under the previous law, a . 
mortgaged property could not be sold in execution Of such a decree 
(though it could be attached) except by instituting a suit under this section 
—fadub Lai v. Madhab Lull, 21 Cal. 34 ; Chimdra Nath v. Burroda Shoon- 
dury, 22 Cal. 813 ; Durgayya v. Anantha, 14 Mad. 74 ; Sethuva^jan v. 
Muthusami, 12 Mad 325 ; Kaveri v. Ananthayya, 10 Mad. 129 ; Azimullah 
v. Naitrmnnessa, 16 All. 415. But now as sec. 99 has undergone certain 
amendments in O. XXXIV, r. 14, the above prohibition will no longer 
attach to the procedure, and there will be no longer any impediment in the 
way of the mortgagee bringing the mortgaged property to sale in execution 
of a decree obtained otherwise than under his mortgage. (See this sub)ect 
fully discussed under O. XXXIV, r. 14 ip the Appendix.) 


-^407. Decree creating charge on property -Exeention against the 
nronerty Where a decree creates a charge on a property, the property 
cannot be sold solely in pursuance of that decree. It will be necessary to 
bring a fresh suit for skle under this section before the property can ne 
Sht to sale-Rameshar v. Subbakaran, 8 A.L.J. 418 Wh-e a 
decree orders payment of the decretal amount by^nstalments and creates 
a charge on the estate of the judgment-debtor, the judgment-credito 
precluded from selling the properties in ei^ecution ™ ^ 

bound to file a fresh suit under this section for bringing ^e properhes 
s^e-Aubhayessury v. Gonri 22 Cal. 859. When a charge ■ 

created by a decree for maintenance, the enforcement of same can 

only be effected by . instituting a suit under this sect.on -orteage 

Choonimoney, 22 Cal. 903. Where a suit for sale upon a mortgage 



§BC, 67 j 


TRANSFER OF PROPERTY 661 


instituted under this section is compromised and a simple money-decree 
is passed, the decretal amount being made a charge upon the property, 
held that sec. 99 (O. 34, r. 14) will prevent the property from being brought 
to sale in execution of such a decree, but the mortgagee must institute a 
second suit upon his decree under this section — Hem Ban v. Behari Gir, 
28 All. 58. 

407A. Different kinds of mortgages : — ^It is the intention of the parties ' 
which determines the nature of a mortgage. The incidents of mortgages of 
various kinds which are laid down in this section are the normal incidents 
that may be deemed to be included in the intentions of the parties where 
there is no indication to the contrary- The Amending Act of 1929 did not 
import any new principle — Bishan Das v. Hand Ram, A.I.R. 1936 Pesh. 48, 
161 I.C. 155. 

408. Clause (a) Rights of simple mortgagee : — In a simple mort- 
gage, there being no transfer of ownership, the simple mortgagee can bring 
the mortgaged property to sale only through Court— Papamma v. V/ra 
Pratapa, 19 Mad. 249 (252) (P-C.). He cannot sue to obtain possession of 
the property ; he can only sue for sale. If the Court erroneously gives him 
possession, that possession does not amount to foreclosure, and the mort- 
gagor can subsequent!}' redeem the mortgage— /6/d (at pp. 252, 253). 

Under this section a simple mortgagee is entitled to institute a suit 
for sale subject only to the conditions prescribed therein. Such a suit 
is not barred by res judicata by reason of a decree for sale passed on the 
same mortgage in a previous suit. The same principle applies to a charge 
under sec. 100 — Ammenumma v. Chelampiriyarath, A.I.R. 1953 Mad. 32. 
If in a suit to enforce a simple mortgage a receiver is appointed to collect 
rents and profits of the mortgaged property and the rents collected ara 
deposited to the credit of the suit the mortgagee decree holder cannot 
claim any right over such deposit unless there is an order of appropriation 
towards the mortgage debt and a crown debt on account of income tax 
due from the mortgagor is to be paid out of such deposit in preference to 
the claim of the mortgagee — Collector of Tiruchirapalli v. Trinity Bank 
Ltd., A.I.R. 1962 Mad. 59 (F.B.) 

The mortgagee is entitled to bring the mortgaged properties to sale 
in any order he chooses. The Court cannot scrutinize his motives — Subba 
Rao V. Lakshminarayana, 22 L.W. 389, A.I.R. 1925 Mad. 1214, 92 I.C. 593. 

Where in a simple mortgage it was provided that if the mortgagor 
failed to pay -the interest in any year (the interest being payable annually) 
or any instalment of principal (in case of an instalment mortgage-bond), 
the mortgagee would be entitled to take possession of the property, held 
that the mortgagee would be able either to bring a suit for sale or to sue 
for possession, on default of pajment by the mortgagor ; his remedy was 
not limited to a suit for possession — See Lingam Krishna v. Sri Mirza, 21 
M.L.J'. 1147 (P.C.), 15 C.W.N. 441 and o±er cases cited in Note 336 under 
sec. 58. 

A mortgagee’s suit for sale may comprise ttvo reliefs, one by way 
•of sale of the properties mortgaged, and the other by way of a personal 
decree, against the mortgagor for what may remain due after the mortgaged 
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of mortgagee in his suit on the mortgage asks for a repayment 

of the amount due on the mortgage and a sale in default of it Ld also 
for such forther and other reliefs as the Court might think fit and the 
suit for sale IS dismissed, the Court has power to make order of repayment 
under sec. 65 of the Contract Act—Nisar Ahmad v. Mohan Mamcha 
iLo'^ A,I.R. 1940 O.L.R- 714, A.I.R. 1940 P.C. 204 (207) LLR 
1940 Kar. 419. In the circumstance of the case 8 per cent, compound 
interest on the mortgage-loan with half-yearly rests was held not to be 
unreasonable — Ibid. 


As regards a mortgage-suit for sale, the rights of the second mort- 
gagees are very limited. He has his rights to redeem the prior mortgagee 
or to receive his mortgage-money out of the surplus sale-proceeds after 
satisfaction of the prior mortgage, treating the suit as one for his benefit. 
But he cannot ask for a sale of the property, if the prior mortgagee's claim 
is satisfied before the sale, nor can he ask for the sale of some other 
property included in his own mortgage, and for either of these purpose.": 
he might bring a separate suit for sale on his own mortgage — Wan Taik v. 
Chettyar Firm, A.I.R. 1935 Rang. 26 (29), 155 I.C. 954. At a sale in 
execution of a mortgage-decree the interests of both the mortgagor and the 
mortgagee pass to purchasers — Ma Kin v. R. C. Dey, A.I.R. 1926 Rang. 
183, 4 Rang,. 96, 97 I.C. 243‘. Where in the suit on the prior mortgage 
the subsequent mortgagee was not made a party and vice v6r$a, in a 
contest between the two auction purchasers in execution of the rivo 
mortgage-decrees, the first purchaser can retain possession and obtain a 
decree for perpetual injunction restraining the second purchaser from 
getting delivery of possession — Bogi Arijisup v. Kanniappa, A.I.R. 1954 
Mad. 266. 

Where during the pendency of a suit on a simple mortgage one of die 
mortgagors dies and no legal representative of the deceased mortgagor 
is brought on the record by the mortgagee within the period of liimtation, 
the whole suit does not abate, though it may have abated against the 
deceased mortgagor. The mortgagee is entitled to a decree for sale of 
the remaining mortg^ed property excluding the deceased mortgagors 
share), and is entitled to sell the same to recover a proportionate ^ount 
of the mortgage-money— v. Tara Chand, A.I.R. 1931 All. 235 (236), 

132 I.C. 31. - 


Certain property of an idol was mortgaged by its mutwali. The 
property was ordered to be sold in execution, of a mortgage-decree against 
'the idol, and in order to save it from sale the mutwali borrowed a sum 
of -money from the plaintiff and executed a mortgage-deed in his favour 
in respect of the property along with his brother and nephew m their 
erS capHcitte.LdVowner, of the property : the^y 

belonging to the idol conld not be sold in a suit on te mortage M it 
was not binding on the' idol-MnWwm j Mon Mote, 1.LR. 

All. 24, A.LR. 1939 All. 141 (151, 153), 1939 A.L.J. 1199. 

Umitorfoni-The period of 

is, under Art. 132 of the Limitation Act, 1908, twelve years from the 
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when the mortgage-money becomes due. Where an earlier mortgage is kept 
alive by. a subsequent mortgage which is stated to be subject to the earlier 
mortgage, limitation runs from the due date of the subsequent mortgage 
— Siiigheshwar v. Medni Prasad, A.I.R. 1940 Pat. 65, 187 I.C. 339. 

.Appointment of Receiver:— The Patna High Court has held that a 
simple mortgagee has merely the right to sue upon the personal covenant 
or to bring the mortgaged property to sale ; he cannot satisfy his claim 
out of the rents and profits of the property ; he' has no right to possession 
and no right to apply for the appointment of a Receiver— Nrisingha v. 
Rajniti, 13 P.L.T. 525, A.I.R. 1932 Pat. 360 (362). The same view has 
been taken by the Allahabad High Court in Ram Swamp v. Anandi Lai, 
58 All. 949 F.B., 1916 A.L.J. 605, A.I.R. 1936 All. 495 (F.B.). But the 
Calcutta High Court is of opinion that though a mortgagee under a simple 
mortgage is not entitled to possession, still he may invite the Court to 
appoint a Receiver, if the demands of justice require that the mortgagor 
should be deprived of possession — Rameshtvar v. Chuni Lai, 47 Cal. 
418 (424); Ram Kumar v. Chartered Bank, A.I.R. 1925 Cal.. 664 (666), 41 
C.L.j. 203, 87 I.C. 357. The same view has been taken by the Bombay 
Court in Damodar v. Radhahai, .I.L.R. 1939 Bom. 82, A.I.R. 1939 Bom. 54, 
40 Bom.L.R. 1266 where it has been held that the Court has jurisdiction 
to appoint a Receiver in the case of a simple mortgage whether before or 
after a preliminary decree. See also Cobind Singh v. Punjab National 
Bank, 16 Lah. 366, 37 P.L.R. 529. A.I.R. 1935 Lah. 17. Where a mortgage- 
bond provides that on breach of its - covenants a Receiver would be 
appointed, in a suit on the bond if it is established prima facie that some 
covenants have been broken, a Receiver should be appointed in the absence 
of circumstances showing that such a course would not be “convenient”— 
Badin v. Upendra, 39 C.W.N. 155. In a mortgage-suit when interest is in 
arfear the Court will normally appoint a Receiver as, of course, whether 
or not the property appears to be of sufficient value to cover the mortgage- 
debt and interest, and whether or not the right of the mortgagee to obtain 
a personal decree subsists or has been lost — Ally Ramzan v. Balthazar 
& Sons, Ltd., A.I.R. 1936 Rang. 290 (292), 14 Rang. 292, 163 I.C. 850. A 
Full Court of the Rangoon High Court has held that the Court 
has jurisdiction to appoint a Receiver in a simple mortgage-suit. — Ma Hnin 
Yeik V. Chettijar Firm, A.I.R. 1939 Rang. 321 (F.B.), 1939 R.L.R. 403, 183 
I.C. 728. If the mortgagee is a mortgagee by conditional sale and he 
obtains a decree for foreclosure, a Receiver cannot be appointed at his 
instance. But if it is a simple mortgage and the decree is one for sale, 
and it is established that the security is not sufficient to satisfy the 
judgment-debt, a Receiver will be appointed as a matter of course, specially 
if there had been a default in the payment of interest. See Rameshwar 
v. Chuni Lai, supra ; Khubsurat v. Saroda, 14 C.L.J. 526, 12 I.C. 165. 
The Madras High Court was previously opposed to the appointment of a 
Receiver— Venkata Rajagopala v. Basivi Reddy, 1914 M.W.N. 771, 26 
I.C. 986 ; but in a recent case it has expressed the opinion that where a 
mortgagor is personally bound to pay the debt as in a simple mortgage, 
and either he has defaulted to pay the interest while enjoying the property 
or the property has diminished in value so as not to be sufficient to satisfy 
the whole debt, the mortgagee may in a suit on the mortgage obtain a ^ 
Receiver for the taking of the rents and profits of the mortgaged property 
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and paying them into Court for the benefit of the mortaaeee tha 
would be the case if the mortgagor is damaginrorTaS or 
proper care of the property, A simple mortgagee is not disentitled to 
obtmn the appointment of a Receiver, if other circumstances are such 
as to justify it, merely on the ground that no personal remedy subsists 

properties of the mortgagor. ThI appoint- 
^ of execution to be used with caution 
and sound judicial discretion — Paramasivan v. Ramasami, AIR I 9 tt 

t 56 Mad. 915 ; Subramanian v. 

A.I.R. 1938 Mad. 325, (1938) M.L.J. 249. 


A Receiver appointed for the benefit of the mortgagee and at his 
instance, cannot be removed by the Insolvency Court, the insolvent not 
having the present right to remove him. It is, however, to the interest 
of the mortgagee decree-holder to make the Receiver in Insolvency a 
party to the pending proceedings, it is also required of the Receiver in 
Insolvency to have himself added as a party to the same, as the person 
in whom the equity of redemption has vested by operation of- law— 
Nrishingha v. Deb P}‘osanno, A.I.R. 1935 Cal. 460, 62 Cal. 483, 39 C.W.N 
384. • 


It is the necessary concommitant of the office of a Receiver that he 
should be able to lease the property and that if he is .obstructed by tho 
mortgagor he can seek the aid of the Court. Where in a previous applica- 
tion the Court did not see fit to eject the mortgagor from possession, the 
mortgagee could not be held to be estopped by the principle of constructive 
res judicata from again 'applying to the Court for that relief— Stibramanym 
V. Ethirajulu, supra, at p. 426. 


A preliminary decree was passed in a suit ordering the sale of tho 
premises by public auction or by a private sale by the Receiver in the 
mortgage-suit. The Receiver made an application to the Court for a 
direction as to whether he was bound to insure the mortgaged property 
with P.- company as provided in cl. (3) of the mortgage-deed : held that 
cl. .(3) was still a part of the contract which P. company could resort to 
when they so chose at the end of any particular period of insurance. The 
order appointing the Receiver only meant that the property was .in the 
custody of the Court and the parties were still governed by the contract 
— Galstaun v. Prudential Assurance Co., A.I.R. 1932 Cal. 366, 54 C.L.J. 
566, 137 LC. 523. 


The Court will not appoint a Receiver in execution of a mortga^- 
decree unless the circumstances are such as to make the ®ale of the 
properties a matter of serious difficulty— re Renula Bose, A.I.R. 19 
Cal. 93 (96), 42 C.W.N. 266, 175 I.C. 908. 


409. Rights of usufructuary mortgagee The primary feature of a 
usufructuary mortgage is the possession of the property by the 
with the right to retain the usufiruct. Where a 

to repay the mortgage-money, the- mortgage cannot fad within the deft 

Stion of usufructuary mortgegee-Bishm- Dj v. 

Pesh 48 (50 51), 161 LC- 155. A pure usufructuary mortgagee wn su 
Sfter for foSosure nor for sale, since his contract is to «al,K 1« 
mo*y o°t S^he usufruct of the groperW-Suf-i^”"® « 
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Mad. 259 (263) (F.B.) ; Subbaraya v. Subramanyam, A.LR. 1952 Mad. 856. 
Sec. 68 only confers a right on the mortgagee to sue for the mortgage- 
money in case the mortgagor fails to deliver possession of the property 
or where a superior title is claimed by any person — ibid. As there is no 
covenant or agreement for payment in a usufructuary mortgage, the 
mortgagee cannot compel payment of the mortgage-money by a suit for 
sale — Chathu v, Kunjan, 12 Mad. 109 (110) ; Luchmeshar v. Dookh Mochan, 
24 Cal. 677 (681). The principle imderlying the statutory prohibition 
of sale by a usufructuary mortgagee is that the mortgagee looks to the 
rents and profits for satisfaction of his advance, and in as much as no 
time is fixed for payment, there is no forfeitue. It is the forfeiture that 
gives rise to the remedies of foreclosure and sale and in its absence the 
mortgagee is not entitled to the remedies that spring out of it— Mohan 
Devi V. Talib Mehdi, A.LR. 1938 Lah. 145 (146). [In the old clause (a) 
it was proyided that a usufructuary mortgagee was not entitled to bring 
a suit for “foreclosure or sale” ; and in an early Madras case, these words 
were interpreted to mean that this clause prohibited a usufructuary mort- 
gagee from bringing a suit in which he prayed alternatively for a decree 
for foreclosure or for sale ; but that there was nothing to prevent him 
from bringing a suit for foreclosure or from bringing a suit for sale — 
Venkatasami v. Subramanya, 11 Mad. 88 (90). The language of the present 
clause is perfectly clear and does not admit of such ingenious interpreta- 
tion.] It has recently been held by the Patna High Court, hoiveyer, that 
it is not a proper construction of this section to say that a usufructuary 
mortgagee is excluded entirely from the operation of the section — Raikimar 
V. Surajdeo. A.I.R. 1938 Pat. 585, 19 P.L.T. 787, 177 I.C, 533. 

But where the mortgagor makes a personal covenant to pay the money 
on a certain date, the transaction ceases to be a purely usufructuary 
mortgage, and becomes what is known as simple mortgage usufructuary, 
i.e,, a combination of a simple and a usufructuarj' mortgage, and the 
mortgagee is entitled to bring a suit for sale — Ramaifija v. Ctiruva, 14 Mad. 
232 (234) ; Sivakami v. Gopala, 17 Mad. 131 (133) (F.B.) ; Chathu v. Kunjan, 
12 Mad. 109 (112) ; Udayana v. Senthivela, 19 Mad. 411 ; Kangayya v. 
Kalimuthu, Tl Mad. 526 (527) (F.B.) ; Rangappa v. Thammayappa, 26 
M.L.J. 514, 24 I.C. 372 ; Mahadaji v. Joti, 17'Bom. 425 ; Umda v. Umra 
Begum, 11 All. 367; Jafar Hussain v. Ranjit Singh, 21 All- 4 (8); 
■Parashram v. Putlajirao, 34 Bom. 132 {YiS) ) . Dattambhat v. Krishnabhat, 
34 Bom. 462 (466) ; lag Sahu v. Ram Sakhi, 1 Pat. 350 (355), A.r.R. 1922 
■Pat. 167 ; Sardar Singh v. Collector, lO O.C. 14 ; Ram Khilawan v. Ghtdam, 
8 Luck. 190, A.LR. 1933 Oudh 35 (36), 141 I.C. 464 ; Parga7i Panday v. 
Mahatam Mahto, 6 C.I;:J. 143 ; Fida Ali v. Ismailji, 6 N.L.R. 20, 5 LC- 701 ; 
Bhabani v. Kadambini, A.I.R. 1929 Cal. 304, 33 C.W.N. 279, 119 I.C. 292 : 
Ramachandra v. .Sarvajanavardhini Co., A.I.R. 1952 Mys. 125 ; Ramak- 
kammal v. Sabbarathnam, A.LR. 1953 Mad. 13. In Kashi Ram v. Sardar 
Singh, 28 All. 157 and Krishna v. Hari, 10 Bom. L.R, 615, it has, however, 
been held that in order to entitle a usufructuary mortgagee to sue for 
sale of the property, there must be not only a personal covenant to pa}' 
the money but also express stipulation in the deed entitling the mort-. 
gagee to recover the money by sale of the property. This proposition has 
been re-affirmed in the recent Full Bench case of Kanhaiya v. Mt. Hamidan, 
A.I.R. 1938 All. 418, 176 LC, 492. If the terms do not provide for sale, 
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a smt for sale is not maintainable. See also Lai Narsinph v v i j. . 

pgee was merely given the right to sue for his money 
tances, the mortgape can get a simple money decree only and not a decree 
for sale— /?cnn Lai v. Mt. Genda, A.I.R. 1942 All. 326, 1942 ALT 411 
Where a usufructuary mortgagee leases back the mortgaged propertv to 
the mortgagor, gets a decree for rent against him and thereafter sues him 
on a covenant of repayment, the mortgagee can get a money decree onlv 
after deducting the amount 'of the rent-decree— ib/d. If a usufructuary 
mortgage contains a covenant to pay on a certain date, coupled with a 
further stipulation that if the money be not paid by the executant in 
due time, then this bond will remain in force and intact (i.e„ the mort- 
gagee will continue in possession) till the repayment of the money, with 
all conditions set forth herein,” held that this stipulation did not amount 
to an absolute covenant to repay ; consequently, the mortgagee was not 
entitled to sue for sale, upon the mortgagor’s failure to pay on the date 
faed—Kamal Nayan v. Ram Nayan, 11 P,L.T. 74, 120 I.C. 308, A.I.R, 1930 
Pat. 152 ; Damodar v. Chandapur Pujari, A.I.R. 1933 Mad. 613, 56 Mad. 
892. A mere insertion of a personal covenant to pay the mortgage- debt 
on demand would not alter the character of the mortgage and give the 
mortgagee a ri^t to sell the mortgaged properly in the event of non-pay- 
ment. The test in such cases is' the remedy provided in the deed for the 
satisfaction of the mortgage-debt—Md. Abdullah v. Md. lasin, A.I.R. 1933 
Lah. 151, 141 LC. 377. It has been held in Peshwar that where the mort- 
gagee was to remain in possession of the mortgaged properly for a fixed 
period only, it- necessarily implies a personal covenant — Saiftilla v. Chaman 
Lai, A.I.R. 1936 Pesh. 43, 160 LC. 986. 

- The ri^t of the .puisne usufructuary mortgagee unaffected by the 
auction sale in execution of the prior mortgagee’s decree (he -not being 
impleaded in that suit) is determined by the date of such suit and not 
by the date of sale. Where the prior mortgagee is not impleaded in the 
puisne mortgagee’s suit and the latter purchases the mortgaged property 
in execution of his decree, the priority of the right to redeem is 
prior mortgagee — Sheikh Bikala v. Sheik Ali, A.I.R. 1950 Or. 210, I.L.R. 
1950 Cut. 486- 

In a Madras Full Bench case it was held that a usufructuary mort- 
gagee was entitled to sue for sale of the property mortgaged to him, when 
the mortgagor failed to deliver possession of the said property to him - 
Subimnm V « Mad. 359 ff-B-) SoMwa v. Was*"- 

earn. 15 Mad. 274 and Arunachalam v. Ayyavayan, 21 M^d. 4^). aiso 
Llwan V. Ornam Husain. 8 tack. 190, A.kR 1933 J5 M 
I.C. 464). The reason for the, above decision was that a 
not be called a usufructuary mortgagee if the mortgagor had "JJ 
him possession of the mortgaged property so as to enable him to realise 
SSv out of the rents and profits; and conseqaently pray, so W of 
^ sSdid not apply and he could sue for * - 
Bnt this deoUion is no longer, good law by reason of the addition ol 
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words “or expressly or by implication binds himself to deliver possession” 
in clause (d) of sec. 58. The effect of this amendment is that a usufructuary 
mortgagee, notwithstanding that possession has not been given to him, does 
not cease to be a usufructuary mortgagee. 'See Note 342 under sec. 58. A 
usufructuary mortgagee who has been dispossessed of the mortgaged pro- 
perty has no remedy either by foreclosure or- by sale, but his remedy is 
confined only to a money-decree against the mortgagor (under sec. 68)— 
Lazaramessa v. Mahomed Jafar, 13 I.C. 336 (Cal.) ; Aghore Nath v. Nata- 
bar, 41 I.C. 406 (Cal.) ; if, however, the usufructuary mortgage-deed 
expressly provides that upon failure to get jpossession, the mortgagee should 
be entitled to recover the amount due by sale of the mortgaged property, 
then of course, the Court will grant a^decree for sale of the property, 
if the mortgagee is dispossessed — Bhabani Charan v. Kadambini, 33 C.W.N. 
279 (280), 119 I.C. 292, A.I.R. 1929 Cal. 304; Narpat v. Ram Saran, 30 
.All. 162. 

If a usufructuary mortgagee retains his_ right to sue on his previous 
simple mortgage he' does so in accordance with the rule of limitation 
applicable to that bond. He does' not get a fresh right to sue from the 
date of the usufructuary bond or from his date of dispossession after that 
—Mt. Anpuma v. Ram, A-I.R. 1927 All. 417, 49 All. 430, 100 I.C. 670. 

410. Rights of mortgagee by conditional sale In a mortgage by 
conditional sale the mortgagor’s interest in the mortgaged property passes 
at the date of the mortgage and is lost on failure to pay on the due date. 
But the law steps in and allows a further period of grace. In such a case 
the mortgagee is to take steps to perfect his title to the mortgaged pro- 
perty by instituting a suit for foreclosure — Dau Baluwantsingh v. Mt. 
Bindabai, A.I.R. 1942 Nag. 88, I.L.R. 1942 Nag. 357. 

Where the mortgage is by conditional sale, the only decree that can 
be made is for foreclosure — Venkatasami v. Subramanya, 11 Mad. 88 (89) : 
Kalika v. Ajudhia. 51 All. 780, 1929 A.L.J. 448, A.I.R. 1929 All. 421 (428), 
121 I.C. 211 ; Kunwarlal v. Rekhlal, A.I.R. 1950 Nag. 83, I.L.R. 1950 Nag. 
321. In the case of a mortgage by conditional sale the right conferred 
on the mortgagee is not to sue for money but to take steps to perfect 
his title to the property — Dau Balvoant Singh, v. Mt. Bindabai,. A.I.R. 1942 
Nag. 88 (90), I.L.R. 1942 Nag. 357, 1942 N.L.J. 303, 200 I.C. 709. In such 
a mortgage a mere promise to pay the money within a certain fixed period 
does not per se import a personal liability, for such a covenant is entered 
into in every form of mortgage, and the test in each case is the remed}’’ 
provided in the deed for satisfaction of the mortgage-debt — Bhikam Lail v. 
Janak Dulari, A.I.R. 1937 Oudh 517 (519), 171 I.C. 296. 

In the case of a lahangahan mortgage the Court can, however, pass a 
decree either for sale" or for foreclosure. High rate of interest is one of 
the grounds on which the Court can exercise its discretion in favour of 
allowing a sale in place of foreclosure — Sitaram v. Krishnarao, A.I.R. 1940 
Nag. 156, 1940 N.L.J. 179, 190 I.C. 641 following Haji Mphmammad v. 
Ramappa, A.I.R. 1929 Nag. 254 (F.B.), 119 I.C. 684. 

Where a mortgagee was in possession and 'liable for the rent of the 
mortgaged property for a certain period, in a suit upon the mortgage the 
purchaser of the mortgaged property was not entitled to claim a set off 



668 transfer or propetv 


[ Sec. 6/ 

in respect of the amount due as rent, though it could havp ^ 

PX,T'2"ri9f'lc'Mf 

A mortgagee of intangible property is entitled to foreclose the mort- 
Caf 455^^ ^ mortgagee of chattels-M«hm«c7ya v. Hand^% 


410A. Anomaloas mortgage The remedy of foreclosure is not 
exclusive to a mortgage by conditional sale. It is equally applicable to 
an anomalous mortgage Ujagar Led v. Lokendra Singh, A.I.R. 1941 All 169 
1941 A.L.J. Ill, * 


411. English mortgage A decree for sale may be made in favour 
of the mortgagee when the mortgage is an English mortgage— Asitaran v 
Gobordhan, 26 C.W.N. 318, A-LR. 1922 Cal. 52, 70 I.C. 158. Under the 
old section the mortgagee was entided to a decree for foreclosure. This 
remedy has now been taken away. But English mortgages executed prior 
to 1st April, 1930 are outside the scope of the amendment made by sub- 
stitution of the new cl. (a) in this section— Saradindu v. Jahar Loll, 46 
C.W.N. 33 (41), 74 C.L.J, 61, A.I.R. 1942 Cal. 153. Consequently a suit 
to enforce such a mortgage is governed by Art. 147 of the Limitation Act 
—Ibid. 


Where in a suit to enforce an English mortgage the mortgagor makes 
default in paying the mortgage dues on the date fixed for redemption by 
the preliminary decree for foreclosure, the rents collected by the mortgagor 
or the Receiver after the date of default will go to the mortgagee— Impeno/ 
Bank, Petitioner in Prudential Assurance Co. v. Galstaun, I.L.R, (1940) 1 
Cal. 197, A.LR. 1940 Cal. 429, 191 I.C. 559. 


The Receiver in a mortgage-suit holds the property for the person who 
can eventually make out title thereto. His appointment prima facie is for 
the benefit of the mortgagee. When a decree for foreclosure is passed 
and any money in the hands of the Receiver representing the rents of the 
mortgaged property would belong to the mortgagee — Ibid. 


411A. Equitable mortgage Clause (a) now provides that the 
remedy of a mortgagee by deposit of title-deeds is to bring a suit for sale 
and not for foreclosure. See also Sreemth v. Gadadhar, 24 Cal. 348 *, Oo 
Noung v. Maung, 13 Cal. 322 (326) ; Badiar Rahman v. Chetty Firm, 8 LB.R. 
450, 35 I.C. 288 ; see also Marcar v, Sigg, 2 Mad. 239 (255) (P.C). In 
Bombay, a decree for foreclosure was allowed — Manekji v- Rustomji, M 
Bom. 269. But this is no longer good law. An equitable mortgage stands 
on the same footing as a simple mortgage. Cf. sec. 96. 


Appointment of a Receiver-.— A mortgage by deposit of title-deeds has 
dl the incidents of a simple mortgage including ftat of the appomtrnem o, 
1 Receiver — Chettyar Firm v. Vyaravan, A.I.R. 1936 Rang. 400, 164 1.C. 751 , 
Wsindia V RajSk 13 P.L.T. 525, A.I.R. 1932 Pat. 360 (362); 

V. OhJmoss, 54 Mad. 565, 133 I,C. 504, A I*- “ 

\ Receiver may be appointed on an mterlocutoiy application but it is 

/MRP Firm v. Nagoor Canny, A.I.R. 1937 Rang. 399 (wu; , 
UmJnZ Zis.. 1936 Rang" 296, 163 I.C. 856, Wlare m a s..t on 
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a mortgage by deposit of title-deeds a Receiver is appointed at the instance 
of the mortgagee, the latter is entitled, in the event of his suit being 
decreed, to the rents and profits in the hands of the Receiver.— y\//j/ 
Ramzan v. Balthazar & Son, Ltd., A.I.R. 1936 Rang. 290 (291), 14 Ring. 
292, 163 I.C. 850. See also Chettyar Firm v. Vyaravan Chettyar, supra. 
For other cases see Note 408, ante. Where a Receiver has been appointed 
at the instance of a holder of a money-decree in execution of the decree 
against certain mortgaged property of the judgment-debtor, and the same 
person has also been appointed to act as .Receiver in a suit instituted by 
the equitable mortgagee to enforce his mortgage against the judgment- 
debtor, then if the mortgaged properties are insufficient to satisfy the 
mortgage-debt, the equitable mortgagee has preferential rights as against 
the holder of the money-decree in respect of profits of the mortgaged 
property in the hands of the Receiver. The fact, whether the mortgaged 
property is insufficient to discharge the .mortgage-debt, must however, be 
ascertained with certainty before any order for payment out is made — 
Khader Mohideen v. Nagu Bas, I.L.R. 1939 Mad. 496, A.I.R. 1939 Mad. 
402 (404), (1939) 1 M.L-J. 730. 

412 . Clause (c) : — No foreclosure or sale in respect of mortgage of 
railway, etc. : — ^The exemption in this clause is founded on a considera- 
tion of the inconvenience which would be caused to the public by the 
sale or foreclosure of a work constructed and maintained for the con- 
venience of the public — Furness v. Caterham Ry. Co., 25 Beav. 614. 

The remedy of the mortgagee in these cases would be to have a 
Receiver- appointed. See Select Committee’s Report, 2nd Feb. 1878, 
para 25- 

413 . Clause (d) — No foreclosure or sale as to portion of mortgaged 
property ; — ^This clause, like para. 5 of sec. 60, is an illustration of the 
rule of indivisibility of mortgage. It is an established principle that the 
whttle of the mortgaged property is liable for any and every portion of 
the mortgage-debt, however small — Arunachdlam v. Ramasamy, 30 L.W. 
723, 112 'l.C. 501, A.I.R. 1928 Mad. 933 (935). One of the mortgagees 
cannot maintain the suit without impleading his co-mortgagees either as 
plaintiffs, or, where they refuse, as defendants — Rameshwar y. Ganga Btix, 
A.I.R. 1950 All. 598 (F.B.), 1950 A.L.J. 632. In the absence of a covenant 
in the mortgage-deed for payment of separate amounts or fractions of the 
mortgage-money to the mortgagees separately, a suit by one of several 
co-mortgagees for his share of the mortgage-money is not maintainable — 
Ramchandra v. Sivarama, A,I.R. 1936 Mad. 895 (897), 44 M.L.W. 502. 
The mere fact that a portion of the mortgaged property happens to be 
excluded from the mortgage security by operation of law cannot affectl 
the mortgagee’s right to enforce his whole charge against the rest — 
Daulatrfmi v. Patina, A.I.R. 1938 Nag. 79, 172 I.C. 565 ; Matt Lai v. Bejoy 
Lai, A.I.R. 1943 Cal. 455, I.L.R. (1943) 1 Cal. 59 ; Seth Bansiram v. Naga 
^yyar, infra and Kailasa v. Sundaram, infra. This section does not, how- 
ever, prohibit a person interested in part only of the mortgage-money from 
instituting a suit to recover his share of the mortgage-money, provided 
he frames his suit in such a way as to relate to the whole of the mortgaged 
property and not to a corresponding part of the property. All that this 
section prohibits is his bringing a suit relating only to a part of the 
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mortgaged property. If he frames his suit (for recovery of his share nf 
mortgap-money) praying his relief for foreclosure or sale so afto 
upon the whole of Ihe property, the obstacle of this section disapUaf^ 
A person interested in part of the mortgage-money may sue for thfwhole 
of the mortgage-money or for his portion of- the money, but he must take 

mortgaged proper^ 

■^eth Banstram v. Naga Ayyar, 59 M.L.J. 928, A.LR. 1930 Mad. 985 l2 
’ Katlasa Ayyar v. Sundaram Pattar. A.I.R. 1942 Mad. 205 f 207 i 
(1941) 2 M.L.J. 986, 1941 M-W.N. 1055, In the case of purchase by one 
co-mortgagee, without the consent of the other co-mortgagees, of the 
equity of redemption, the former for the purpose of recovering his share 
of the mortgage money can bring the entire mortgaged property to sale and 
not merely his proportionate part of the mortgaged properly—^Sfldwio v 
Govmd, A.I.R. 1945 Bom, 351. I.L,R. 1945 Bom. 390. A co-mortgagee 
suing to recover his individual share of the mortgage must ask the Court 
to decide what is due on the mortgage as a whole and to fix a period of 
redemption of the mortgaged property in its entirety. He must ask for a 
preliminary decree in respect of the entire debt. There can be no redemp- 
tion in part. Therefore the plaintiff cannot get his share until the mort- 
gagor has paid into Court what he owes on the mortgage or the mortgagevi 
properties have been sold— Ibid, As to the Court-fee to be paid by the 
plaintiff in such a case, see this case . — Matt Lai v. Bara Burt, 46 C.W.N, 
1015, per Mitter and Biswas, JJ. Jn this case their Lordships have laid 
down what is to be stated in the preliminary and final decrees as well 'as 
the procedure to be followed in sale of the mortgaged properties, and the 
provision for a personal decree under O. 34, r. 6 of the C. P. Code. After 
sale the purchaser will get the property free from the mortgage and the 
rights of the co-mortgagees defendants would necessarily be transferred to 
the surplus sale-proceeds — Ibid, 

By enacting this rule, the Legislature has intended to protect the 
mortgagor from being harassed by a multiplicity of suits where the 
severance of the interests of the mortgagees has taken place without the 
consent of the raorfga.'gox—Viiayabhushanammal v, Evdlappa, 39 Mad. 17 
(20). But there is nothing to prevent a sole mortgagee from foreclosing 
the mortgage as a whole by proceeding against a part only of the mort- 
gaged property, and abandoning the remainder of his security-^Aeo TOtm 
V. Sheo Dam, 28 All. 173 (F.B.). So also, it is competent for a sole mort- 
gagee to abandon a part of his security and sue for the sale of the 
remainder-^ban Prasad v. Behari Lai. 25 All. 79. Where portions of the 
mortgaged property have, subsequently to the mortgage, passed to ditterent 
owners; the mortgagee, provided that he himself has not been a parly ^ 
the destroying of the integrity of the mortgage, is 
whole debt from any portion of the mortgaged propert3^-^i7ft Sura] Mai v. 

Than Singh. 41 All. 146 (150), 19 A.L.J. 917. 

So also, a purchaser of the mortgage-right of one of ^ 

gagees cannot bring a suit for sale of a portion of 

in respect of his- share of the mortgage-debt-Pm's/mtum v, Mtdu, 9 All- 
68 ; Lalfee v. Jangijal, 1887 A.W-N. 233. 

Severance of interest provided by this clause is 
application of the ordinary law of novation, and requires as p q 
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the consent of all parties concerned, and unless a co-mortgagee consents 
to such severance or does some act which under the law eSects a severance, 
the usual rule about the integrity of the mortgage must be observed — 
Sadasheo v: Roopchand, A.LR. 1939 Nag. 136, 1939 N.L.]. 142, 184 I.C. 
719. Omission to reply to a notice does not amount to consent — Ibid. 
Where there has been a severance of the interests of the mortgagees with 
the consent of the mortgagor, one of several mortgagees '.is entitled to 
enforce by suit the payment of his portion of the mortgage-money — 
Vijayabhushanammal v. Evalappa, 39 Mad. 17 (19). This section is un- 
happily worded, because it refers only to severance of the interests of the 
mortgagees with the consent of the mortgagor. But this principle can be 
extended. Thus, a mortgage-debt can be said to be severed under this clause 
where in a suit brought by one of the co-mortgagees for his share of the 
debt the Court passed a decree for sale to recover his share of the debt, 
though the mortgagor did not give his consent to the passing of the decree. 
On the basis of such severance, another co-mortgagee can legally maintain 
a suit to recover his share of the mortgage-debt — Vijaifabhushanammal v. 
Evalappa, 39 Mad. 17 (20), 25 I.C. 91. Where one of two mortgagees, each 
having a half share in two simple mortgages, took a usufructuary mortgage 
of the whole of the mortgaged property from the mortgagors, the con- 
sideration being the amount of his share in the two simple mortgages, held 
that there was a severance of interests, and the other mortgagee was 
entitled to recover his share of the amount due under the simple mort- 
gages — Jauhari Singh v. Ganga Sahai, 41 All. 631 (634), 17 A.L.]. 731, 51 
I.C. 107. See also Narayansao v. Chattibai, A.I.R. 1937 Nag. 262 (263, 
264), LL.R. (1937) Nag. 503, 171 I.C. 978 and Mohan Lai v. msadi Lai, 
A.I.R. 1924 All 11, 45 All. 46, 74 I.C. 999. Similarly, where the co-mort- 
gagors made a partition of the mortgaged property by mutual consent and 
agreed with one another that each would be responsible only for his share 
and that the portion of the mortgaged property allotted to each should 
bear that much only , of the debt, it woulibe competent to the mortgagee, 
should he be so minded, to accept this arrangement as between the co- 
mortgagors, and validly release each mortgagor on payment of his quota 
of the debt, and proceed against such of them as might make default for 
what is due by them according to the arrangement — Venkalachella v. 
Srinivgsa, 28 Mad. 255 ; Mahadaji v. Ganpatshet, 15 Bom. 257. But the 
mere acceptance by the mortgagee from one of the mortgagors of pay- 
ment of his portion of the debt does not sever the inortgage, and the 
mortgagee cannot be allowed to foreclose the shares of the remaining 
mortgagors for the remaining portion of the debt — Chandika v. Pohkar, 
2 All. 906. 

Where a mortgage is split up, by the sale to the mortgagee of the 
equity of redemption of a portion of the property mortgaged, the mort- 
gagee can foreclose, in respect of the portion not sold to him for a propor- 
tionate amount of the mortgage-money — Bisheshar v. Laik Singh, 5 All. 257 
(258). But where -there are two mortgagees, and the mortgagor has con- 
veyed the property to one of them without the consent of the other mort- 
gagee, held that though the debt due to one mortgagee has been satisfied 
as the result of the conveyance, still the mortgage has not been split up, 
and the other mortgagee is entitled to enforce his portion of the debt 
against the whole of the mortgaged property — Anmachalam v. Ramasamy, 
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30 L.W. 723, .928 M.W,N, 518, AXR. .928 Mad. 933 (935, 939), 1,2 r,c 

ft= d'Ib“ Z S ff 

may be added as a defeadaat, and L moSSe^w "v'h"”? ’ 

a“ZVt„TeSS^dTt”Lt‘r™ 

IS satisfied by the mortgagor before sale, the puisne mortgagee is entiled 
to institate a separ^e suit, because the earlier suit was not for his benefit 
•—&oh Restonjt v. Gangadha Khemka, A.I.R. 1969 S.C. 100. • 

67A. A mortgagee who holds two or more mortgages 
Mortgagee when bound ^xecuted by the same mortgagor in respect 

IweSS mortolef “ ^ to obtain the 

same kind of decree under section 67, and 
who sues to obtain such decree on any one of the mortgages, 
shally in the absence of a contract to the contrary, be bound to 
sue on all the mortgages in respect of which the mortgage-money 
has become due. 

414, This section has been inserted by sec. 82 oj tlie Transfer of 
Property Amendment Act pCX of 1929). It compels a mortgagee, who 
holds several mortgages of different dates executed by the same mort- 
gagor to bring a consolidated suit on all the mortgages at one and the 
some time. His omission to do so precludes him from filing a second 
suit—rGadirafn v. Timamchand, A.I.R. 1933 Nag. 171, 

Prior to the enactment of this section, tiiere was a conflict of opinion. 
Ulus, it was held in some cases that a mortgagee holding several mort- 
gages over the same property could not sue on one mortgage to obtain 
an order for sale of the propeily subject to the other mortgage— Kes/iflo- 
ram v, Ranchhod, 30 Bom. 156 (163) ; Dorasami v. Venkataseshayyar, 25 
Mad, 108 (115). He must either enforce both the securities in one suit, 
or sue on one giving up his rights under the other. If he sued on the 
first mortgage without mentioning the existence of the second mortgag^ 
and obtained a decree, he was precluded from enforcing the second 
mortgage in another suit—Kxishnamachaiar v. Amongaracliariar, 30 Mad. 
353 (355). But in Sundar Singh v. BhoJn, 20 All. 382, Nilu Ray v. 
had 25 C.W.N. 129, 60 I.C. 809, Tabarak AU v. DiUp Narflin 8 P.T.T. 
255 A.I.R. 1927 Pat. 117 (120), 98 I.C. 968, and Dmrka Nath v. Mrit- 
mpu 3 I.C. 175 (176) (Cal.), it was held that a holder of two mortgages 
over die same property who had obtained a decree for sale in a suit on 
tlie prior mortgage was not precluded from instituting a fresh suit on tiie 
second mortgage, but he could not sell the property twice over nor sell 
it under the^second decree subject to the fet. See also y. 

Balasubramama, 38 Mad. 927 (939, 940) (F.B.), where it “ IhaUt is 
open to a mortgagee to bring a suit on a puisne mortgage for sale of the 
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mortgaged property subject to a prior mortgage in his favour, since a 
mortgagee holding seiiarate mortgages is entitled to treat tliem as sepa- 
rate causes of action (following Radhakrishiia v. Muthusaivnitj, 31 Mad. 
530). In Raghunatli v. Jamna Prasad, 29 All. 233, it was held that a 
mortgagee holding two deeds of mortgage could institute a suit on one 
mortgage and bring a portion of the mortgaged property to sale in exe- 
cution of tlie decree, and tlien institute another suit on the other mort- 
gage for sale of the remaining portion of the property. See also 
Laxmihai v. Kondba, A.I.R. 1935 Nag. 226, 159 I.C. 758 (F.B.) ; Narayan- 
asami v. Vellayya, 47 Mad. 688 ; Lasa Din v. Md. Abdul Shakoor, 15 
Luck. 399, A.I.R. 1740 Oudh 235, (1940) O.L.R. 127. 

To avoid this divergence of views the present section has been 
enacted. 

Where a person e.xecutes two mortgages, one after the other, in fav- 
our of the same mortgagee then unless there is something in the second 
deed to show a contrary intention, the creditor must be presumed to 
have intended to keep the earlier security alive for his own protection, 
and prima facie this section is applicable in such a case — Daw Kin v. 
Ko Ba Tin, A.I.R. 1939 Rang. 247, 1939 R.L.R. 207, 184 I.C. 284. But 
if in such a case a suit on both the mortgages cannot be brought in the 
same Court, this section does not apply — Ibid following Fremsucli v. 
Mangal Chand, 41 C.W.N. 854. ^Vhere objection is taken to the suit on 
the ground that it was on only one of two mortgages held by the plaintiff 
an amendment of the plaint may be allowed — Prabhulal v. Godawari Bai, 
A.I.R. 1953 Aj. 50 (2). 

Wliere a mortgagor after mortgaging certain property, mortgages the 
same property along with some other property in favour of the same 
mortgagee by way of second mortgage and the property is sold in e.xecu- 
tion of the second mortgage subject to the decree in the first mortgage, 
what is sold is the equity of redemption and the mortgagee is not preclu- 
ded from selling the same property in execution of a decree on the first 
mortgageL-Mwima Lai v. Komal Chandra, A.I.R. 1941 Nag. 3, 1940 N.L.J. 
568. Tlie principle of this section does not apply to die case of a mort- 
gage-loan payable in instalments — Subbayya v. Venkatasubbayya, A.I.R. 
1940 Mad. 296, (1939) 2 MX.J. 924, 1939 M.W.N. 1239. 

As this section restricts die ri^ts of mortgagees, it must be cons- 
trued striedy — Corporation of Calcutta v. Arun Chandra, A.I.R. 1934 Cal. 
862, 61 Cal. 1047, 38 C.W.N. 917, 60 C.L.J. 312. Tliis section does not 
apply to securities created by operation of law and in particular to statu- 
tory charges created by sec. 205 of the Calcutta Municipal Act (Beng. 
Act III of 1923)-Jhid. 

Tlie principle of consolidation applied by diis section has no bear- 
ing upon the interpretation of sec. 17 of the Court Fees Act. Tlie verj- 
basis of sec. 67A is that there is more than one subject; hence where 
a suit is filed on two mortgages over die same propertj' the suit relates 
to two subjects and not merely to one subject for the purposes of sec. 
17 of the Court Fees Act — Pollachi Town Bank v. Krishna Ayyar, A.I.R. 
1935 Mad. 262, 68 M.L.J. 316, 156 I.C. 435. 
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This section has no retrospective effect. It does nnr 

f f R S- F?m V yryt 

131^1 ''■ Rang. 208* 

/PD \ V. iCondhfl, A.I.R. 1935 Nag. 226, 159 IC 758 

(F.B.) ; Mt. Faml y. Huham Sin^, AXR. 1936 Lah^02o’; BhauNZ 
v Ravappa A.I.R. 1938 Bom. 196, 40 Bom. L.R. 109, 174 I.C. 474- Losa 
Shakoor, 15 Luclc. 399, A.I.R. 1940 Oudh 235 ’(1940) 
O.LX. 127; Corporation of Calcutta v. Arun Chandra, 60 Cal. 1470 

Smgheshioflr v. Medni Bamd 

A.I.R. 1940 Pat. 65, 187 I.C. 339. 


The rule of this section is not applicable where the parties in tlie 
two mortgage-deeds are not the same— Ko Aung v. Ko ?o, supra ; The 
Bank of Karaikudi v. Karaikudi. A.I.R. 1965 Mad. 537. In fact, a mort- 
gagee cannot bring one suit in respect of mortgages of the same property 
executed by two different persons. Such mortgages can not be joined 
under Or. 1, r. 3, C. P. Code, as tlie right to relief arises out of different 
acts. They cannot even be joined under Or, 1, r. 3, C. P. 
Code, as the right to relief arises out of different acts. They 
cannot even be joined under Or. 2, r. 3, as they are not 
jointly liable on each mortgage — Bha'iyalal v. Ramchandra, A.I.R. 1937 
Nag. 99 (100), I.L.R. (1937) Nag. 349, 170 I.C. 106. In tins case the 
property belonged to one B and after his death one mortgage in respect 
of the property was axecuted by a person who claimed to be his adopt- 
ed son and tire other mortgage by B's widow. 


Upon the strict wording of the section its operation cannot perhaps 
be confined only to mortgages upon the same property— see Bhau Nana 
V. Rccappa, supra. 


If due to the failure of tlie mortgagor to take the objection at the 
proper time the mortgagee proceeded in the belief that the objection 
had been wai\'ed, the mortgagor cannot be heard to say that a subse- 
quent suit by the mortgagee on the second mortgage should be dismiss- 
ed in limine — MOoiha M<^ionraj Sowcar v.. Manicka Goundar, A.I.R. 1956 
Mad. 467. Tire section imposes no prohibition against institution of suit 
on one of the mortgages in a case where no objection to the 
the suit was taken on earlier occusion—Piittamadamma v. Putfappa, A.L^ 
1969 Mys. 20; Bar Sharan Lai v. Surajmal Kundanmal, A.I.R. wsa 
Madh. Pra. 426.' 


68. The mortgagee has a 
Right to right to sue the 

SSs.- mortgagor for the 

money. mortgage-money in 

the following cases only — 

(a) where the m.ortgagor 
binds himself to repay the 
same ; 

lb) where the mortgagee is 
deprived of the whole or part 


68. {!) The martgagee has 
Right to a right to sue for the 
sue for mortgage-money m 
SX®*'’ the fdlowing cases 
and no others, namely 


(a) where the mortgagor 
binds himself to repay the 
same ; 

(by where, by any cause 
other .than the wrongful act or 
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of his security by, or in conse- 
quence of, the wrongful act or 
default of the mortgagor ; 

(c) where, the mortgagee 
being entitled to possession of 
the property, the mortgagor 
fails to deliver the same to him, 
or to secure the possession 
thereof to him without distur- 
bance by the mortgagor or any 
other person. 

Where, by any cause other 
than the wrongful act or de- 
fault of the mortgagor or 
mortgagee, the mortgaged pro- 
perty has been wholly or par 7 
tially destroyed or the security 
is rendered insuflacient as 
defined in section 66, the 
mortgagee may require the 
mortgagor to give him, within 
a reasonable time, another 
sufficient security for his debt, 
and, if the mortgagor fails so 
to do, may sue him for the 
mortgage-money. 


default of the mortgagor or 
mortgagee, the mortgaged 
property is wholly or partially 
destroyed or the security is 
rendered insufficient within the 
meaning of section 66, and the 
mortgagee has given the mort- 
gagor a reasonable opportu- 
nity of providing further secu- 
rity enough to render the 
whole security sufficient, and 
the mortgagor has failed to 
do so ; 

(c) where the mortgagee is 
deprived of the whole or part 
of his security by or in conse- 
quence of,the wrongful act or 
default of the mortgagor : 

(d) where, the mortgagee 
being entitled to possession of 
the mortgaged property, the 
mortgagor fails to deliver the 
same to him, or to secure the 
possession thereof to him with- 
out disturbance by the mort- 
gagor or any person claiming 
under a title superior to>that of 
the mortgagor : 

Provided that, in the case re- 
ferred to in clause (a), a trans- 
feree from the mortgagor or 
from his legal representative 
shall not be liable to be sued 
or the mortgage-money. 

(2) Where a suit is brought 
under clause (a) or clause {b) 
of sub-section (1), the Court 
may, at its discretion, stay the 
suit and all proceedings therein, 
notwithstanding any contract 
to the contrary, until the mort- 
gagee has exhausted all his 
available remedies against the 
mortgaged property or . what 
remains of it, unless the mart- 



676 TRANSFER OF PROPERTY 


[ Sec. 68 


abandons bis security 
and. if necessary, re-transfers 
the mortgaged property. 

Amendmeut Tliis section has been redrafted by sec 33 of thp 

4 iJ^ mortgagor’ have been omitted; the last nara of 

IS now enacted as clause (h) with certain verbaUltera- 

(h^ f setAion correspond to clauses 

(b) and (c) of the old section’; the italicised words in clause (d) the 
proviso and sub-section (2) are new. The reasons are stated below in 
proper places. 

415. Scope of section The provisions of this section apnlv only 
to mortgages, and not to a charge— Fcficfc Chunder v. Foley, 15 Cal. 


The remedy provided by this section is alternative and additional 
to any to which the mortgagee may be entitled. Tims, if the mortgagor 
fails to deliver possession to the mortgagee, the latter is not bound to 
sue under clause (d) of this section but is at liberty to bring a suit for 
possession — Sankota v. Jogat Narain, 2 O.C. 24. Tlie usufructuary mort- 
gagee, who is entitled to possession but does not get possession, may 
suC' at once for the money under sec. 68 instead of suing for possession— 
Lingo Reddi v. Soma Ran, 17 Mad. 469 (471). If a mortgagee by condi- 
tional sale who is entitled to obtain possession fails to get possession of 
the mortgaged property, he is not obliged to sue at once for the mort- 
gage-money under sec. 68, but it is open to him to sue for foreclosure 
under sec. 67— Situ Nath v. Thakurdas, 46 Cal. 448 (454). See also sub- 
section (2). 


A Full Bench of the Madras Higli Court has laid down that the 
words “sue for the mortgage-money” mean and include a suit for fore- 
closure or sale under sec. 67. When' tlie mortgagee has become entitled 
to sue for the mortgage-money under any clause of sec. 68, it means thal 
the mortgage-money has become "payable”; and consequently there can 
be no reason for refusing to give effect to sec. 67 which allows of a suit 
for foreclosure or sale at any time after the mortgage-money has become 
payable’ — Subhamma v. Narayana, 41 Mad. 259 (264) (F.B.). But this 
proposition does not apply to a usufructuary mortgage. See this case 
under Note 409 in sec. 67. But if the mortgage is a combination of a 
simple and usufructuary mortgage, and the mortgagor fails to deliver 
possession to the mortgagee, the latter can sue for the money under sec. 
68, i.e., the money becomes payable ; and if the money becomes py- 
able, a decree for sale can be made under sec. 67— Lai Narsin£i v- 
4 Luck. 363 (P.C.), 33 C.W.N. 693 (699) 116 LC. ^I.R 1929 P.C. 
139 ; foUowing in Ram KJuhwan v. Ghulam, 8 Luck. 1190, 141 I.C. 464, 
A.I.R. 1933 Oudh 35 (36). But it is submitted that under the new clause (g) 
of sec. 58, such a mortgage would be treated as an anoinaloiis 8“^' 
and the rights and liabilities of the parties would be determined by 
terms of the mortgage (sec. 98). This section does not apply to a case 

of combination of three «^ortgages-usufnictuary simple 

by conditional sale—Ramsarup v. Gaya Prasad, A,I.R. 1932 
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139 I.C. 61. Thus, where according to one clause of the mortgage-deed 
the mortgagdr had jjower to repay fire mortgage-money during the period 
of five years following the execution of the deed and according to 
another clause the iriortgagees had tlie right to recall the mortgage-money 
and to sue for foreclo'sure only in the event of the mortgagors default 
in redeeming the mortgage on the expiry of five years: held that the 
combined effect of the two clauses was that the mortgagor had neither 
the right to repay the mortgage-money nor to redeem the mortgaged 
property and the mortgagees had no right to call the mortgage-money 
and to sue for foreclosure before the expiry of tlie five years — Ihid. 

Section 68 applies only where the claim is based on a valid mort- 
gage — Bhikhan Lai v. Janak Dulari, A.I.R. 1937 Oudh 517, 171 I.C. 296 ; 
J'Owand v. Sawan, A.I.R. 1933 Lah. 836. 

A mortgage-bond contained Uie following terms : “As we have 
received Rs. 500, you will, in lieu of the said amount and interest, enjoy 
the said property for tliree years, and we have executed this Arakattii 
otti on condition that on the expir}!- of the said three years, we should 
redeem the land without paying either principal or interest. You will, 
on the expir>' of the said' three years, deliver possession of the said pro- 
perty without raising any objection.” Tlie mortgagee obtained possession 
of only a pail of the land, and when the mortgagor sued to recover posses- 
sion on the expiry of three years, the mortgagee claimed that as pos- 
session of the whole property had not been delivered he was entitled to 
get back the money under clause (c) of tliis section before the mort- 
gagor could redeem. Held that sec. 68 did not apply. The only right 
the mortgagee had was to recover damages for, die breach of the con- 
tract by the mortgagor, in not delivering possession of the whole of the 
land to him — Visoalinga v. Palaniappa, 21 Mad. 1 (8). • 

This section enumerates cases in which a usufructuary mortgagee 
is entitled to sue for the mortgage-money, but there is nothing in the 
section to show that the mortgagee can only get a simple money-decree 
and not a mortgage-decree. By instituting a suit for mortgage-money 
under this section a mortgagee does not lose his right to proceed against 
the security — Jamna Das v. Marti Ram, A.I.R. 1936 Pat. 439 (441), 162 
I.C. 15. 

The position of a usufructuary mortgagee would not be better under 
this section where the nature and terms of the mortgage-deed were, such 
as to show that it was not originally intended that the mortgagor should 
be personally liable — Ram Narayan v. Adhindra, 44 Cal. 388 (P.C.) ; Mon 
Koch v. Dhaniram Bora, A.I.R. 1968 Assam 10. 

Tlie word "mortgagor” ip this section is -not limited to the actual 
mortgagor himself. The section applies equally to die heirs or assignees 
of the equity of redemption — Janki v..Md. Ismail, A.I.R. 1932 Pat. 273 
(274), 139 I.C. 52.5. 

416. Clqase (a) — Personal covenant to pay : — lA personal covenant to 
, pay the mortgage-debt is the usual incident of a simple mortgage. Such 
a covenant is implied by the very definition of the simple mortgage as 
given in section 58 (b). See also Wahidtinnissa v. Gohardhan, 22 All. 4o3 
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y. ^!^h;m. IS Lah 508, AXR. 1032 Lah.’e30 S s„d, S 
«!e wift an English mortgage where accordtag to the deiticm Z 
sec. 58 (e), the mortgagor “binds himself to repay the mortgage-monev” 
Jn order to effectively safeguard his right of redemption. Bui L a ?norf- 
gage by ■condttwnal sale, all diat the mortgagor says is that if he pays 
he mil recover his property, but if he does not, the sale shall become 
absolute ; but that does not imply a covenant to pay and does not con- 
ter on the mortgagee any right to personal relief— BalWna y. Lease 
22 All. 149 (P.C.); Nazim v. Mahabir, 30 LC. 224. In aniving a^a 
determination whether the mortgagor is personally liable, a mere deter- 
mination that a mortgage is a usufructuary mortgage or an anomalous 
mortgage does not bring the matter to an end ; but the nature of the tran- 
saction and tlie terms of die deed must be consiclered — U San v. Maung 
Sein, A.I.R. 1937 Rang. 151, 14 Rang. 685, 69 I.C. 295. The test is not 
how the mortgage is described but what it is in fact and is law— Wflrc- 
yan v. Suvendra, A.I.R. 1934 Pat. 624 (625), 152 I.C. 897. An action 
claiming the mortgage-money simpliciter must be made under tliis clause 
— Ibid at p. 626. 

It has been broadly stated in a number of cases tiiat every loan implies 
a promise to pay, and tiiat an unqualified admission of indebtedness is 
equivalent to an express covenant and creates a personal obligation and 
that therefore in every mortgage there is a personal covenant to pay the 
mortgage-debt, unless tiie contrary is e.Npressly stated or appear by 
implication — Kali Pershad v. Raye Kishori, 19 W.R. 281; Mtisahah 
Zaman Khan v. IndyetuUah, 14 All. 513; Miller v. Rungamfh, 12 Cal. 
•389 ; Parhati Vi Qovind, 4 C.L.J. 246 ; Bhugivan v. Parmeshwari, 5 
C.L.J. 287 ; fiwaiidas v. Janki, 18 N.L.R. 145, A.I.R. 1922 Nag. 98 ; 
Seth Gopikishen v. Mankuerbai, 20 N.L.R. 46, A.I.R. 1924 Nag. 97. A 
personal covenant is presumed in all mortgages of whatever form. Tlie 
only difference that can^ise would be tiiat in certain forms of mortgages 
(e.g,, usufructuary mortgages) the Court mi^it, in tiie absence of an 
express covenant, demand a much more clearly irriplied covenant than 
it might require in other cases— Parashram v. Brij Mohan, 13 Lali. 250, 
A.I.R. 1932 Lah. 164, 135 I.C. 33 ; Qudir v. Mehr Nvr, A.I.R. 1935 Lah. 
Ip3, 16 Lah. 612, 158 I.C. 206. This view is taken from the English 


law under which a j)er.sonal covenant to repay tiie money is implied 
and presumed in law from tiie very fact of accepting the -loanpSwfion 
V Sittton, 22 Ch. D. 511. Rut, it is submitted, this is too general a view. 
It may apply to the case of , a simple mortgage as weU as to an English 
mortgage, where a personal Hability is imposed by the very language 
of clause (fo) and (e) of sec. 68 ; but to apply the ride to all sclasses of 
mortgage would be to make too wide an assertion. So also, m a tnort- 
saae & conditional sale the mere promise to pay the mon^ witiiin . 
W vedoTdoes not import a. personal mMy-Nazim Hmsain w 
MahaL Prosad, 30 I.C. 224 ; Mohamad 

N.L.B. 187 (F.B.), A.I.R. 1929' Nag. 254 (255), 119 I.C. 684 , Goo»i 

V. Jagannath, 12 N.L.R. 19, 33 LC. 763 ; 

A.I.R. 1937 Oudh 517, 171 I.C. 296. 


684; 

Bhikam Ldl v. Janak Dulari, 
And in a case of usufructuary 


mortgage 


si Lluan ox#, xia * — — „ • , 

tlieir Lordships of Hie Judicial Coramittee have espressed the 
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opinion tliat ‘altliough a loan prima facie involves a personal liability, 
and altliough such liability is not displaced by the mere fact that secu- 
rity is given for the repayment of the loan, still tlie nature and terms of 
such security may n'egative any personal liability on the part of die bor- 
rower’s— Rom Narayan v. AdJiindra, 44 Cal. 388 (400, 401) (P.C.), But 
if in a usufructuary mortgage there is expressly a personal covenant to 
pay, then the mortgage ceases to be a pure usufructuary mortgage and 
becomes a combination of a simple and a usufructuary mortgage; and 
the mortgagee would be entitled to a decree for the money under this 
clause as well as to a decree for sale imder sec. 67—Kangayya v. Kalim- 
uthu, 27 Mad. 526 (528). See also Note 409 under sec. 67. The per- 
sonal covenant should be clear and unconditional in the undertaking to 
pay ; otherwise it cannot entitle die mortgagee to sue for sale of the prop- 
erty— Dflmocfera V. Chandapur, 56 Mad. 892, A.I.R. 1933 Mad. 613 (615). 
If a usufructuary mortgage-bond expressly states that the mortgage is for 
a definite term of years, and that die mortgagee is to retain possession 
for that period, the bond cannot be treated as a usufructuary mortgage ; 
and a personal covenant' to repay the loan is implied in such a transac- 
tion. Consequently the mortgagee is entitled to sue for die mortgage- 
money on the implied contract, after the expiry of the term — Chhathi v. 
Bindeshwari, 8 Pat. 16, A.I.R. 1929 Pat. 605 (608), 120 I.C. 32, 'll P.L.T. 
68; Rajkumar v. Stirajdeo, A.I.R. 1938 Pat. 585 (588), 19 P.L.T. 787, 
177 I.C. 533. 

This is an enabling section. Ordinarily a mortgagee has no ri^t to 
sue for the mortgage money, in the absence of a personal covenant. This 
section provides under what circumstances the mortgagee is entitled to 
exercise this right — Parbati v. Durga Prasad, A.I.R. 1949 Pat. 487. Tliis 
right is very much restricted by the present section. Where the personal 
liability to repay the loan is conditioned by the provision of the mort- 
gaged property being insuflBcient'for the purpose, the mortgagee cannot 
get a personal decree where no sale has taken place at all. Sub-section 
(2) makes it clear that the remedy given by this section is by way of a 
suit— Mi. Sukra v. Ram Harakh, A.I.R. 1951 All. 195 (F.B.), 1951 A.L.J. 
241 overruling Bisheshwar v. Chandu Lai, A.I.R. 1928 All. 71, 50 All. 321. 
A usufructuary mortgagee is entitled to remain in possession even after 
his right to execute a decree for sale obtained by him has become- 
barred by lirqitation — Gangaram Madhav v. Dwarkibai, A.I.R. 1960 Madh, 
Pra. 44. 

In an equitable mortgage the mortgagee is entitled under this sec- 
tion to sue for the mortgage-money and the mortgagor binds himself to 
repay the mortgage-money — Nityananda v. Rafpur C. B. Cinema Ltd., 
A.I.R. 1953 Cal. 208, 90 C.L.J. 123. The mere fact that the mortgagee 
acquires the mortgaged property would not disentitle him to recover 
the debt under the personal covenant unless the acquisition had the 
effect of extinguishing the debt — Ramgopal v. Ramchandra, A.I.R. 1949 
Nag. 354, I.L.R. 1949- Nag. 284. Tliis right of recovering the mortgage- 
money by sale of the mortgaged property is not affected by a decree 
obtained by a stranger against the mortgagor declaring diat he is not, the 
owner of the property — TJoddarangappa v. Kenchegowda, A.I.R. 1953 
Mys. Ill, I.L.R. 1953 Mys. 98. After the expiry of die term of a usu- 
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Mad'^lJ' V. Subbarathmm, A.LR.'l 9 f 3 

M B 72 ■ 1 connection Qopiram v. Stenter, A.LR. S 

M.B. 72. A mortgagor cannot avoid his liabihty to pay interest on mort 
gage-amount on the ground that his suit for redeSiS. eX- 
Puttananjamma v. P. M. Channahasamnna, A.LR. 1967 Mys. 41 . 

A charge-holder is not entitled to avail liimself of the privilege con- 
ferred by thw section to sue for the mortgage-money, in execution pro- 
ceedings without bringing a suit for the purpose even if the security is 
imp^ed by the conduct of the person seating the charge-TKasar Chand 
V. Uftam Chand,_ A.I.R. 1945 P.C 91, 49 C.W.N. 685, LL.R. 1945 Lah 
411. 


Even if the mortgagor be in the first instance under no personal 
liability, such liability may arise under clause (b) or (a) [now cl, (c) or 
(d)] of this section— Ram- Narayan v. AdJiindra, 44 Cal. 388 (400) (P.C.). 

The personal covenant can be enforced against the mortgagor as 
well as against his legal represenTatives, but not against the transferees 
from the mortgagor nor against the transferees from the legal representa- 
tives of the mortgagor. See the proviso and Note 424, infra. 


417. Instances of personal covenants The question whetlier a 
mortgagor binds himself personally to repay the loan or not must depend 
upon the construction of the mortgage-bond in each case and tlie intention 
of the parties as ewdenced by the circumstances— Ro/flgpWffcbaricr v. 
Thiagaraja., A.LR. 1925 Mad. 991, 86 l.C. 48l ; see also Jamuna v. Sheo- 
timdaii, AJ.R. 1941 Pat. 486, 22 P.TL.T. 529, 194 l.C. 392. There is a 
personal covenant if the deed contains the words “On the expiry of the 

term I shall pay the said Rs and redeem the lands”— Udayana v. 

Senthiaelu, 19 Mad. 411; dr "It is settled tliat I shall pay the principal 
amount to you in three instalments witliin tiie aforesaid period”— Ramya 
V. Gtiruva, 14 Mad. 232 ; or “the mortgagees shall be competent to 
recover tiie amount in any way they like”—'Parashram v. Brij Mohan, 13 
Lah. 259i A.I.R. 1932 Lah. 184, 135 I.C. 33. A usufructuaiy mortgage- 
deed ran as follows : "I shall pay you the said mortgage-amount in the 
ChiUrai Kalavadi of year 1883 and take back tliis deed of mortgage. If 
I fail to pay the mortgage amount in die said Kalavadi, then you snail 
receive tire money in the ChiUrai Kalavadi of whatever year I may pay 
it deliver the said lands to ray possession and also give back tire bond, 
held- that there was a sufficient covenant to pay in the fost clause, and 
tliat the second clause did not limit the discretion of the mortgagor- 
Sivakami v. Gopah, 17 Mad. 131 (133) {F.B.); Rangappa v. Thamrmy- 
anpa, 26 M.L.J. 51i 24 I.C. 372 (per Seshagiri Iyer J.). But where 
a usufructuaiy mortgage contained the clause: ‘Having paid P”"’ 
X mSri tl 3 e mLh of Cbait 1297 we shall take back the bond 
flifd the land” Jteld that these words did not imply a personal rovenan 
^ 2 &emoZ It was merely a provision for redempdon-Laohme^ 
*7 ^ ^ rinnkh Mochan 24 Cal. 677 (679); Damodara v. C/ionctepur, 56 
®rAlR S “fd eis (615)'; L ^ V. 
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supra. Similarly under the terms of a mortgage-bond the mortgagors 
covenanted to repay the principal and interest within 3 years from the 
date of execution and in default the mortgagee would be entitled to sue 
for foreclosure and the mortgage-bond would be regarded as a deed of 
sale, tire consideration whereof would be the unpaid portion of the 
money advanced under the mortgage: held that there was no personal 
covenant to pay the mortgage-debt — Bishan Datt v. Mathura Prasad, I.L.R. 
1939 All. 313, A.I.R. 1939 All. 260 (262), 1939 A.L.J. 362. Wliere die 
mortgagor first covenants to transfer the hypothecated properties indef- 
easibly to the mortgagees (under an English mortgage) and this is follow- 
ed by the redemption clause, and dien the mortgagor further covenants 
to pay the mortgagee at a certain date die mortgage-debt or any portion 
thereof dien remaining due, \vith interest, the mortgagee is entided to 
a ijersonal decree — Askaran v. Gobardhan, 26 C.W.N. 318, A.I.R. 1922 
Cal. 52 (53), 70 I.C. 158. But where under a mortgage the mortgagor 
agrees to pay the mortgage-money witiu'n a fixed period, and provides 
that in default of payment within that period the mortgagee would be 
entitled to foreclose, held that the agreement for payment cannot be 
construed into a personal covenant on the part of the mortgagor, and 
the , remedy of the .mortgagee is by foreclosure — HarlaJ v. Sheik Rahim, 
70 I.C. 224, A.I.R. 1924 Nag. 53. Wliere it was prowded in a deed of 
nsufructuarj' mortgage that in case of default in the payment of the 
mortgage-money on die due date, the mortgagee should continue in pos- 
session and enjoyment of the mortgaged proiierty till realisation of the 
mortgage-money, held that there was nothing in the deed in the nature 
of a iiersonal covenant— HDflmodhrfl v. Chandapur, 56 Mad. 892, A.I.R. 
1933 Mad. 613 (616); Ganeshram v. •Gajraj Singh, A.I.R. 1959 Madh. 
Pra. 178. 

Wiere a iwomise to pay is made contingent on the happening of 
a certain event, e,g., sale of the mortgaged property for anears of revenue, 
no personal decree can be passed if the contingency does not happen 
— Bimseedlnir v. Sujaat AU, 16 Cal. 540. 

Wliere die mortgagee has the right to realise the rents of the mort- 
gaged properties to satisfy interest and part of the principal and in 
case of difficulty in realization to sell die mortgaged properties he may 
cither sue the tenants or sue for the sale of the mortgaged properties — 
Buttokristo v. Gobindaram, A.I.R. 1939 Pat. 540, 182 I.C. 132; Ram- 
chandra Naidu v. Hassina Bai, (1968) 1 Mad. L.J. 139. Wliere in a mort- 
gage-deed there is a promise to repay and it is executed not for pay- 
ment of Ihe iirincipal but to secure payment, of interest, there is no 
objection to giving the plaintiff a money-decree for the amount of the 
principal — Mathura Singh v. Palakdhari Ra/, A.I.R. 1940 Pat. 512, 21 
P.L.T. 770, 187 I.C. 484. 

418. Invalid mortgages : — iWliere a simple mortgage is invalid for 
non-registration, it will be ineffectual as a mortgage but will take effect 
as a personal covenant to pay, and will enable the mortgagee to get a 
simple money-decree against the mortgagor. See Note 349 to sec. 59 
under heading "Effect of non-registration.” 

So also, where a mortgage is invalid for want of attestation, it will 
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money, by virtue of the personal covenant contained in tlie mortgage 
See Shahzad v. Nawin, 25 A.L.J. 37, A.I.R. 1927 All. 190 (191). ^ 

Where a mortgage is void in its entii-ety, the personal covenant con- 
tained in the mortgage is also void— For Prasad v. Sheo Oobind 44 All 
486, A.I.R. 1922 All. 134, 57 I.C. 792 ; Kanhai v. Tilak, 16 I.C. 42 (All). 

419. Clause (b)— Alternative security : —This clause provides for 
accidents sudi as flood, fire, diluvion or other vis major destroying the 
property wholly or partially, without any fault on the part of tlie mort- 
gagor or mortgagee. A creditor in whose hands a pledge has perished 
by accident and wthout negligence on liis part is entitled to proceed 
against his debtor personally for recovery of die debt — Vithoba v. Chota- 
hl, 7 B.H.C.R. 116. Thus, .the mortgagee would be entitled to ciill 
for his money if he were deprived of the possession of the. property by 
diluvion— iRdm Sewak v. Sheo Naik, 45 All. 388 (390), A.I.R. 1923 All. 
433 i Bhatcani v. Jang Bahadur^ 7 A.L.J. 391, 6 I.C. 569 ; or by acci- 
dental fire — Venkatesicara v. Kesava, 2 Mad. 187. Wliere a portion of tire 
mortgaged property is sold in revenue sale by reason of the mortgagor’s 
default and the mortgagee brings a suit for money-decree on the personal 
covenant, die Court has no power to insist upon his filing a mortgage- 
suit even when he does not wish to have a mortgage-decree— C/ifnna- 
sicami v. Kanma, A.I.R. 1938 Mad. 132, 46 M.L.W. 728, 175 I.C. 593. 

This clause applies to an anomalous mortgage as well when die mort- 
gaged property is wholly destroyed — Hvndaldas v. Balukhan, A.I.R. 1943 
Sind 59, I.L.R. 1942 Kar. 452. , 

Tliis clause would not apply if the property is destroyed owing to 
the negligence of the mortgagee, or if he is under an obligation to restore 
it in case of such destruction, for' his statutory riglit would tiien merge 
in the contractual obligation to repair or restore the property— Veafet- ^ 
esimra v. Kesava, 2 Mad. 187. 

Under tiiis clause, the mortgagee must, prior to suit, call upon the 
mortgagor to furnish odier security. He cannot, without demanding an 
additional security, sue at once for die mortgage-money—Ktwier v. Pena 
Karuppa, 42 Mad. 578, 36 M.L.J. 286; Kamalambal v. Purushottam, 
A.I.R 1934 Mad. 644 (615), 152 I.C. 437, -A. usufructuary mortgagee, 
if he does not take steps in time (in this case for 21 years) calling upon 
the mortgagor to furnish additional security, cannot claim interest- on 

the mortga|e-money on account fifs? C W N 

mortgaged premises— Parosmino v. Gmsh, A.I.R. 1934 Cal. 149, ol tv. 

1162, 149 I.C. 667. , r t 
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420. Clause (c) — Wrongful act or default of the mortgagor ; — This 
clause as well as clause (rf) provides for relief, where the mortgagee is 
deprived of liis security otherwise than by his own default. Where, 
therefore, the property mortgaged is lost owing to the default of the mort- 
gagee himself, he .cannot sue for the mortgage-money — Chitkali v. 
Mathura, 3 C.L.J. 220 ; Hamadyar Khan v. Shankar, A.I.R. 1923 Lah. 357, 
85 I.C. 802. TTius, where the mortgaged property is sold away for 
arrears of revenue, owng to the default of the mortgagee-in-possession, 
he cannot bring a suit for the mortgage-money — Kashi Lai v. Nural Huq, 
8 Pat. 569, A.I.R. 1929 Pat. 209 (210), 121 I.C. 466. But where the mort- 
gagee is deprived of his security' in consequence of tlie default of the 
mortgagor in iJaying die land-revenue due on the land, time would not 
begin to run against die mortgagee until the default in paj'ment of land- 
revenue which resulted in sale of the land took place. Inability of the 
mortgagor is a defaidt wtliin diis clause — Alagan v. Mating Po, A.I.R. 
1934 Rang. 227, 151 I.C. 426. See also Rai Mohan y. ComiUa Union 
Bank, A.I.R. 1949 Cal. 530, (a case of rent-sale). The suit for mortgage- 
money in such cases can be brought against any person liable to repay it 
and it is not limited to die mortgagor — Ibid. The suit is governed by Art. 
120 Limitation Act and die right to sue accrued from the date on whidi 
the rent sale took place — Ibid. A purchaser from the mortgagor is per- 
sonally liable under this clause if the mortgagee is deprived of his secur- 
ity by his wrongful act— Ga/od/iar v. Rishabhumar, A.I.R. 1949 Nag. 319, 
I.L.R. 1949 Nag. 122. 

Mortgage security Mill be considered diminished in value widiin the 
meaning of diis section if its letting value is decreased. Wien the value of 
the security has diminished, it amoimts to a deprivation of part of die 
security — Mathura Devi v. Mohan Lai, A.I.R. 1938 Oudh 210 (211), 
(1938) O.W.N. 806. A usufructuary mortgagee has no remedy either by 
foreclosure or sale. If he is deprived of the security in whole or in part 
he can only get a simple money-decree for die mortgage-money — Ibid. 

Although this clause does not specifically proiide for a case in which 
die mortgagee of an undivided share is deprived of it in consequence of 
a subsequent partition, yet die proi'isions of tliis clause are sufficient to 
cover sucli a case — Nand Bahadur v. Site Ram, A.I.R. 1936 Oudli 174, 
160 I.C. 27. It is not obligatory on the mortgagee to claim possession 
of die land allotted to the mortgagor, by way of substituted security'— 
Ibid. 

Tlie right of personal recovery' conferred by clauses (c) and (d) e.\ists 
independentiy of and is not taken away' by' any personal covenant to 
repay contained in the mortgage-deed. Tlie mortgagee is entided to 
sue the mortgagor whenever he is deprived of his security', in spite of 
the fact diat a suit under a personal covenant contained in the mortgage- 
deed is barred at that time — Appasami v. Virappa, 29 Mad. 362. 

If it is implicit in die mortgage-deed tiiat the mortgagee shall get 
possession, and die mortgagee does not get possession he may sue either 
for possession or for the mortgage-money — Ram Padarafh v. Nimar Singh, 
A.I.R. 1942 budli 172 (174), 197 I.C. 164. 

Under diis section a mortgagor is liable to the extent to which’ the 
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nf found that the mortgagor had no title to one 

of the rnortgaged properties which ivere leased back to the mortgagor 
the mortgagee lecovered actual possession of tlie other propertira Ld 
contoued in possession for 30 years without any complaint against die 
diminution of security. Held that the mortgagee was not entitled to any 
relief on account of diminution because he must be deemed to have 
acquiesced in the diminution— L. C. ?ais v. Uajmna, A.I.R. 1956 Mad. 
12S* 


Instances of mortgagors loron^ul act of default : — the mortgagor 
conceals tliat tlie property mortgaged to him is subject to a prior incum- 
brance, the mortgagee may sue for the return of die money without wait- 
ing for the expiiy of tlie stipulated period— B/itigican Acharjee v. Goofnd, 
9 Cal. 234; Ahmadulla v. Salar Baksh, 27 All. 488. Wdiere a mortgagor 
must have known that tlie proper^ he was mortgaging was non-transfer- 
able, while the mortgagee believed fliat it was transferable, die act of die 
former was a default within the meaning of diis section— Go?ies/i v. Sm/- 
hari, 10 All. 47. MOiere an unregistered mortgage was eSected in fav- 
our of the mortgagee, and afterwards the propeih' was sold by a regis- 
tered deed the mortgagee was held to be deprived of his security— 
Apjjasami v. Virappa, 29 Mad, 3^. A breach of the duty imposed by 
section 65 on the mortgagor is a 'defaulf. Sec. 65 implies a covenant 
by the mortgagor to pay off the prior mortgage. If he allows die first 
mortgagee to bring the propertj>- to sale, the second mortgagee can sue 
for the mortgage money — Singjee v. Ttriivengadam, 13 Mad. 192. The 
obligation of a mortgagee-in-possessioii to pay die revenue does not ex- 
tend beyond the portion mortgaged to liim ; therefore, if die mortgagor 
fails to pay tlie revenue in respect of a portion not mortgaged, and in 
consequence the whole mortgaged property is sold, die mortgagee ^n 
enforce his claim against the mortgagor personally, liawig also under 
sec 73 a claim on the sale-proceeds — Sawaba v. Abaji, 11- Bom. 4/5, 
Jhabhu Ram v. Girdliari, G All. 298. ' A defect of title of the mortgagor 
entitles the mortgagee to sue for the mortgage-money-Awnri/ma/i v. 
Rasulbahb, 17 A.L.J. 474, 50 I.C. 744. An act of waste committted by 
the mortgagor makes him liable to be sued for "lOTtgage-m^^^^ 
under this clause— Ramakrishmma v. Cbengu Aiyar, 27 M.y. 494, 3 
I C 321 AVliere in a case of usufructuary' mortgage, the mortgagor pre- 
vented tlie mortgagee from reaUsing the fuU rents and prote, and r^^ 
ed certain rents himself, held that 

of his security-Rffm Narmjan v. Adhindra, 44 Cal. 388 (402) (P.G.). 

Ei„f 

S pSiin f aZhed and sold in execution of a MOnoy deo«o »d 
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the mortgagee is dispossessed by the auction purchaser, the mortgagee 
cannot sue for the mortgage money, because the mortgagor by allowing 
his equity of redemption to be sold did not commit a wrongful act— 
Gopalasami v. Aninachelld, 15 Mad. 304 (305). Where in a usufructuary 
mortgage the mortgagor holds part of the property as tenant of the mort- 
gagee, mere non-payment or reduction of rent by the mortgagor-tenant 
is not a wrongful act of depriving the mortgagee of possession of the 
■Jand .so as to attract tlie provisions of this clause— ‘Bam Kumar v. Maha- 
pal, A.I.R. 1938 All. 188, (1938) A.LJ. 18, I.L.R. (1938) All. 218, 174 I.C.' 
292; Boochi v. Nafhi Ram, A.I.R. 1932 All. 51, 133 I.C. 402. Where 
in a suit against tire mortgagor by a tliird party it was declared that the 
mortgagor was not entitled to any of the mortgaged properties, a subse- 
quent compromise by which the mortgagor obtained certain rights could 
not be considered a wrongful act — Gfl/anond v. Prayog Kumari, A.LR. 
1938 Cal. 48 (51)— per Lort Williams, J. The co-sharer mortgagors could 
not be made liable under tliis clause for diminution of the mortgage 
security caused by the wrongful act of the lambardar who is appointed 
and removable by a revenue officer— lGc/cd/?or v. Rishabkumar, A.I.R. 
1949 Nag. 819, I.L.R. 1949 Nag. 122. If the security is rendered insuffi- 
cient as a result of the reduction of the jama on the appphcation of the 
mortgagee who is also the tenant for the commutation of the excessive 
bhooli rent to money rent, the insufficiency is not due to any miscon- 
duct on the part of the mortgagee — Chand Bihart Gope v. Shyam Nan- 
dan, A.I.R. 1959 Pat. 235. The right to sue under tliis section can be 
enforced in a separate suit, as well as in a suit to enforce the mortgage 
— ibid. 

422. Clause (d)— Failure to deliver or secure possession to mortgagee : 
— Under this clause, if the mortgagor fails to give possession of the 
property or to secure to a usufructuary mortgagee quiet possession there- 
of, he is entitled to sue the mortgagor for the mortgage-money — Abdul 
lasalam v. Rafiat, 2 C.L.J. 493 ; Pinfo v. Narayan, A.I.R. 1932 Bom. 558, 
34 Bom. L.R. 984 ; Ranba v. Bansilal, A.I.R. 1953 Hyd. 231. Wliere 
the mortgage-bond contained an express stipulation that the mortgagee 
would be entitled to sue for the mortgage-money upon being dispossess- 
ed, and the mortgagee was dispossessed by the mortgagor before the due 
date of payment, held tliat the mortgagee was entitled to sue for the 
mortgage-money both under the stipulation in the bond and. under the 
provision of this section — Afiruddin v. Joy Chandra, 35 C.W.N. 103 (104). 
In a Madras Full Bench case it was held that a usufiructuary mortgagee, 
who was not given possession by die mortgagor, ceased to be a usufruc- 
tuary mortgagee, and was entitled to sue for foreclosure or sale — Sttbb- 
amma v. Narayya, 41 Mad. 259 (263) (F.B.). But this decision is no 
longer correct in view of the amendment 'of clause (d) of sec. 58. See 
Note 842 under that 'sectioii. Bui the new clause (<^ of sec. 58 would 
not apply to a mortgage executed before the Amendment Act of 1929, 
and, if such a mortgage-deed contained a personal covenant to repay the 
mortgage-money in the event of the mortgagor failing to seeure the mort- 
gagee in possession of the property, the mortgage was not a purely usu- 
fructuary one, and the mortgagee was entitled to sue for die sale — Ram 
Khilatcan v. Ghulam, 8 Luck. 1190, 141 I.C. 464, A.I.R. 1933 Oudh 35 
(36),/ foUoiving 41 Mad. 259 (F.B.). In a mortgage by conditional sale 
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up possession, the mortgagee has a right under this section to sue for 
mortgage-money or to sue under sec. 67 for a decree for sale of the*mort- 
gaged property— Kfln/iaiVa v. Mt. Hamidan, A.I.R. 1938 All. 418 (F.B.) 
176 I.C. 492; Lai NarsJiingh v. Md. Yakub, A.I.R. 1929 PC 139 4 
Luck. 368, 33 C.W.N. 693, 56 I.A. 299, 116 I.C. 414. 


In the case of a combination of a usufructuary and simple mortgage, 
if the mortgagee is dispossessed he can sue as a usufructuary mortgagee 
under cl. (d). He may also as a simple mortgagee sue on the covenant to 
repay— HundaZdfls v. Balukhan, A.I.R. 1943 Sind 59, I.L.R. 1949 Kar. 
452 ; M. Ramnath Pitlai v. K. V. Atmamali Chettiar, A.I.R. 1963 Mad. 
342. Where the prior usufructuary mortgagee is not made a party in the 
suit of a subsequent simple mortgagee and the latter dispossesses him in 
execution of the decree, the usufructuary mortgagee has a right to sue 
for recovery of possession — Sarju v. Parbhu, A.I.R. 1950 Pat. 34. A 
mortgagee of an undivided share of coparcenary property, not being 
entitled to joint possession under the Hindu law cannot recover mortgage 
money under this clause — Kanadal v. Dhanji, A.I.R. 1952 Kutch 18. 


In the case of a usufructuary mortgage of occupancy rights which 
is void from its inception if the mortgagee is dispossessed by the? land- 
lord through the intervention of the Court, he can have no claim against 
the mortgagor under this section — Sono Ullah v. Joi Narain, A.I.R. 1942 
All. 409, 1942 A.L.J. 390. 


Where the mortgagor fails to deliver possession to the mortgagee, 
the right to sue for the mortgage money accrues under tins clause imme- 
diately, that is, on the date of the mortgage, and a suit by the mortgagee 
filed after 12 years from that date will be barred by limitation thougli 
it may be within 12 years of the due date — Gangaram v. Balappa, A.I.R- 
1947 Bom. 152, 48 Bom. L.R. 629 ; Puttamadamim v. Puttappa, A.I.R. 

1969 Mys.-20.' 


Before a mortgagee brings an action under this clause for the mort- 
gage-money he must prove his mortgage. If it cannot be tendwed m 
fvfdence for want of valid ^-^gisfration, then Sag®e camot j 

ceed—Kesari v. Musafir, A.I.R. 1937 All. 711, (1937) A.L.J. 815, 


I.C. 825. 

. Where a usufructuary mortgage has been put in 
mort^gor but is afterwards dispossessed of a portion ^7 a *ird 
moiigds nurchase from the mortgagor, the mortgagees nght is 

f^ir^suT^ -0^ He 

i 461. 

A.I.B. 194D P»t. ^ 

It it is found that aw mortgagee is not in possession, the Court ndJI 
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give him a money-decree, and it is not necessary to find out on what 
particular date he was dispossessed, or whether he was or was not dis- 
possessed on the particular date alleged in the plaint— Sad/iu Saran v. 
Barhamdeo, 8 P.L.T. 355, A.I.R. 1927 Pat. 230, 103 I.G. 592. The failure 
of tlie mortgagor to dehvef possession will not deprive the mortgagee of 
his right to interest merely because he takes no steps to enforce his right 
of possession— G. Joseph Mottom v. Free India Bank, A.I.R. 1966 Ker. 
234. 


But the mortgagee cannot sue for the money unless he is actually 
out of possession. Thus, the mere Court-sale of the property in execu- 
tion of a decree against the mortgagor cannot give the mortgagee a 
right to sue (assuming such to exist) unless the purchaser dispossessed 
him — Janki v. Sheomangal, 1881 A.W.N. 59. So also, the mortgagee,can- 
not sue for the money where the dispossession is due to his own default. 
Thus, a usufructuary mortgagee who fails to make a defence to a suit 
by a subsequent mortgagee which would have preserved the securityl is 
not entitled to- sue for the mortgage-monev — Diinnia Lai v. Noivrafan, 2 
P.L.J. 490, 41 I.C. 806 ; ChitkaU v. Mathura, 3 C.L.J. 220. 

The remedy provided in this clause is an alternative remedy and does 
not debar the mortgagee from bringing a suit for possession— ^ankata v. 
Jagat Narain, 2 O.G. 24 j Linga Reddi v. Shama Rao, 17 Mad. 469 ; 
Thakur Chowdhury v. Manup Mahton, 16 I.C. 735. The Allahabad High 
Court has held that if tlie mortgagor fails to give possession of a portion 
of the mortgaged property, the remedy of the mortgagee is to sue for 
possession and mesne profits— ^Go«r/ Singh v. Bechu Singh, 1932 A.L.J. 
1092, A.I.R. 1933 All. 97 (98), 142 I.C. 779. 

Claim to interest by usufructuary mortgagee : — ^If a usufructuary 
mortgagee, who under the terms of the mortgage-deed is entitled to 
receive interest out of the profits of the property mortgaged, has not suc- 
ceeded in obtaining possession he cannot claim interest on his money 
at the time of redemption unless the claim for interest is provided for in 
the deed — Dubri v. Ram Naresh, 3 O.W.N. 176, A.I.R. 1926 Oudh 224, 
93 I.C. 297 ; Bhawani Prasad v. Saheb Din, 9 O.C. 144 ; Mahadeo v. 
Smia Baksh, A.I.R. 1922 Oudh 102, 65 I.C. 408 ; Mahadaji v. Joti, 17 
Bom. 425. (But see Sitanath v. Thakurdas, 46 Cal. 448 (458) where under 
such circumstances, the mortgagee was held to be entitled to interest.) 
A usufructuary mortgagee cannot claim interest in lieu of rents and pro- 
fits owing to the failure of the mortgagor to deliver possession of a por- 
tion of the property mortgaged. If the mortgagee does not sue for addi- 
tional security in time he shall be deemed to have acquiesced in the dimi- 
nished security — Dubri v. Ram Naresh, (supra) ; Sheo Shankar v. Raj 
Jas, 2 Luck. 676, 4 O.W.N. 744, A.I.R. 1927 Oudh 594 (595), 105 I.C. 
164, following Partab v. Gajadhar, 24 All. 521 (P.C.); Prasanna v. 
Girish, 37 C.W.N. 1162. But see Subramania v. Panchananda, A.I.R. 
1932 Mad. 175 (176), 136 I.C. 785 where it has been held that if the mort- 
gagor is guilty of a breach of covenant to deliver possession, the mort- 
gagee can claim interest by way of damages so long as frie claim for die 
principal is not barred — Ibid, at p. 177. 

Where a subsequent usufructuary mortgagee sues for redemption 
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rs: 

Insmnces of failure to deliver or secure possession ; —The inclusion in 
the mortgap-deed of plots not belonging to the mortgagor entitles the 

a/rISs V. Kishen Lai, 73 LC. 902, 

A.I.R. 1923 All 584. WJiere a mortgage-deed provided that on. default 
ot parent of interest the mortgagee would be given possession, tlien 
the taiiure of the mortgagor to give possession, on tlie interest f allin g into 
arrears, would entitle the mortgagee to sue for the amount due— Samcana 
y. Chinnammal, 15 Mad. 65. This clause is wide enough to include every 
instance of failure by a mortgagor to secure a mortgagee in undisturbed 
possession, at any time during the period for which the mortgagee was 
entitled to remain in possession. The subsequent dispossession of the 
mortgagee after possession has been delivered to him is a failure on tiie 
part of tlie mortgagor to secure him in undisturbed possession — Hiralal 
V. Ghasita, 16 All. 318 (F.B.) ; Jainandan v. Baijnath, 2 P.L.T. 229, 63 
I.C. 297 (300),- Pargan Panday v. Mahatam, 6 C.L.J. 143. Where the 
mortgagee granted a lease for a fixed term to his mortgagor with an 
option to renew on fulfilment of certain conditions, but the mortgagor, 
on the expiiy of the term failed to fulfil such conditions and also refused 
to give up possession, the mortgagee was held entitled to a money-decree 
for the amount due under tlie mortgage — Hiralal v. Gimita, 16 All. 318. 
Wliere a usufructuary mortgagee in possession comes to know of a decree 
on a prior unregistered mortgage for the sale of the mortgaged property 
the mortgagee can sue for money even after himself purchasing the pro- 
perty in execution — 'Ahmadullah v. Solar Baksh, 27 AU. 488 (491). A 
usufnictuary mortgagee can sue for the mortgage-money on dispossession 
by a co-sharer of the mortgagor who obtained the mortgaged property 
on partition — TUak Singh v. Jalai Singh, 11 C.L.J. 136, 5 I.C. 130. The 
mortgagee has a cause of action under this clause when the mortgagor, 
on being called upon to give additional or substituted security, entered 
into occupation and deprived the mortgagee of the possession— Pargaa 
Pandey v. Mahatam MahtP, 6 C.L.J. 143. Where tlie mortgagee is dispos- 
.sesSed by a stranger claiming adversely to the mortgagor, who fails to 
defend his title and restore the mortgagee to possession, the latter is entit- 
led to recover the mortgage-money— ‘Mflwng Po v. Maung Kyauk, 2 Bur. 
L.J. 47, A.I.R. 1924 Rang. 143, 79 LC. 815. 

423. Disturbance of possession :—Bi/ the mortgagor: --The mortgage 
is entitled to sue for the mortgage-money if he is disturbed in his possession 
bv the mortgagor or by a person in collusion with the mortgagor 
Nakldi V. RJncharitar: 19 All. 191 (193). If the usufructary mortgagee 
leases back to the mortgagor on hiS agreeing to pay jponthly rent m heu 
^sfand the mo44or not oely Ms to pay -f 
nossession after the expiry of the lease against wishes of the mortgagee 
the mortgagee will be entitled to sue the mortgagor for 
possession and 

. ca. »he. tte Wien 
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is due to the mortgagee’s own default— Bharat Ram v. Beni Dutt, A.I.R. 
1936 Oudh 263, 161 LC. 821. A provision in a mortgage-deed malting the 
mortgagor liable to pay in the event of the mortgagee being , dispossessed 
applies only when the mortgagee’s possession is interfered with and is 
not applicable to the case where the mortgagor has failed to deliver 
possession initially— iCewi v. Musafir, A.I.R. 1937 All. 711 (713), (1937) 
A.L.J. 815, 171 LC. 825. • ‘ ' 

By person claiming superior title '. — ^The provisions of this clause 
apply to the case of dispossession of the mortgagee by a person holding 
a better title than the mortgagor, and so where a mortgagee is thus dis- 
possessed and deprived of his mortgage-security, he is entitled to recover 
the mortgage-money personally from the mortgagor — Ram Surat v. Gur 
Prasad. 43 AU. 484, 19 A-LJ. 357, 63 LC. 998.' This is now made clear 
by the italicised words added to this clause. Before the amendment it 
was held in Labh Singh v. Jamnum, A.I.R. 1931 Lah. 694, 134 LC. 116, 
following Kulla Mai v. Umra, 61 LC. 604 that where an occupancy holding 
is resumed by the landlord after it had been mortgaged the mortgagee 
had no right to obtain compensation. But this seems to be no longer 
good law. 

By other persons : — This clause applies when the disturbance of the 
mortgagee’s possession is caused by a person having some title and not 
by third parties — Gapalasami v. Arunachella, 15 Mad. 304 (306) ; Nakchedi 
Ram y. Ram Charitar, 19 All. 191 (193) ; Jhabbu v. Girdhari, 6 All. 298 
(302). 

' Thus, if the tenants of the mortgaged property who had to pay rent 
to the mortgagee wrongfully refused to do so, and, if any one of .theiri 
with whom the mortgagor was not in collusion disturbed the possession 
of the mortgagee, the mortgagor could not be made liable for the acts 
of such third persons — Nakchedi Ram v. Ram Charitar, 19 All'. 191 (193). 
Therefore, where the possession of the mortgagee has been disturbed by 
a person without title, the mortgagee is entitled to sue' the trespasser for 
declaration of title and recovery of possession without' suing the mortgagor 
for the mortgage-money — Bechu Sahu v. Arjun, 3 iP.L.J.' 162, 43 I.C. 917. 
Where the usufructuary mortgagee is deprived of the mortgaged property 
by a third party claiming under a purchase from the mortgagor, the 
mortgagee’s right is only to bring a suit against that person to recover 
the possession of which he has been deprived. He cannot sue the mort- 
gagor for the mortgage-money, for the mortgagor ig at perfect liberty to 
sell his* equity of redemption — Jhabbu v. Girdhari, 6 All. 298 (302) ; Gokul 
V. Shrimal, 6' Bom.L.R. 288. Sinularly, if the mortgagee is deprived of 
the possession of the mortgaged property by reason of a creditor of the 
mortgagor obtaining a decree against the mortgagor and bringing to sale 
the mortgagor’s equity of redemption in execution of that decree, the 
mortgagee is not entitled to sue the mortgagor for the mortgage-money— 
Gopalasami v. Arunachella, 15 Mad. 304 (306). But a person claiming 
adversely to the mortgagor is not a person claiming without title ; and 
therefore if the mortgagee is dispo^essed by .such person, the mortgagor 
is bound to defend the mortgagee’s possession. If he fails to do so, he 
must repay the mortgage-money — Maung Po Kin v. Mawng Kyaukye, 
■2 .Bur.L.J. 47, A.I.R. 1924 .Rang. 193, 79 LC. 815. Where a mortgagee 
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entitled to possession under a usufructuary mortsaee hac Roor, ^ • 
possession by the mortgagor, but is afterwards dlsfossessS ofa S-n" 

^ claiming under a purchaser from the 

mortgagor, the mortgagee’s right is only to sue to recover possession from 
him. He cannot sue for the mortgage-money unless the disposession was 
''wrongful act or default of the mortgagor— Mn Pma v 
Ma Me. A.LR. 1936 Rang. 80 (81), .161 I.C. 461, - 


A usufructuary mortgagee or a mortgagee who is entitled to retain 
possession until the discharge of the debt under an anomalous mortgage 
can also sue for recovery of possession instead of suing for the mortgage- 
money— Kii'mi Swaroop v. Ragfiunath Prasad, A.LR. 1956 Madh. B. 110. 

. 424. Proviso — Suit against mortgagor’s transferees and legal represen- 
tatives : The words "the mortgagor’’ have been omitted from sub-section 
(1), and the proviso has been added, to make it clear that in case of clause 
(a) the liability of the mortgagor to be sued for the mortgage-money can ' 
be enforced only against the mortgagor .(or against his legal representative) 
but not against a transferee from the mortgagor nor against a transferee 
from'' the legal representative of the mortgagor ; 'whereas under the other 
clauses the suit for recovery of the money may or may not be brought 
against the transferees according to the circumstances of each particular 
case. . . 


.Leaving clause (d) out of consideration, the general rule is that the 
liability of the mortgagor to be sued for the mortgage-money under the 
circumstances mentioned in this section attaches to the mortgagor’s 
representatives also. Therefore, clause (c) of this section applies also to 
the heir of the mortgagor; and such heir is liable to pay the mortgage- 
money under clause (c) when he commits waste to the prejudice of the 
' security— /fumfcn'sAna v. Ckenga Aiyer, 27 M.L.]..494, 33 LC. 321. But 
where a mortgagee bringing a suit imder sec. 67 for sale of the mortgaged 
property impleading not only the sons of the mortgagors but also the 
subsequent transferee from them, entered into a compromise with the 
latter under which after accepting a certain sum of money from him, the 
mortgagee discharged him from the suit and agreed to give up the remedy' 
against the mortgaged property, he could not. after realizing the amount 
turn round and claim the balance personally from the mortgagor’s sons 
relying on the personal covenant— Mt, Boota v. Gur Prasad, A.LR. 1937 
Oudh 20 (23, 25), 12 i.uck. 313, 164 LC. 817. 


■ A personal covenant does' not run with the land, no personal decree 
can be passed against a purchaser of the equity of redemption— at 

p. 23, 

• - 425. Sub-section (2) For the purpose of a stay of the proceedings 

under sub-section (2) the suit must be a suit by the mortgagee for to 
mortgage-inoney in his capacity as a mortgagee. If the mortgagor «eat®s 
personal liability by an independent transaction such as a 
other independent transaction completely dissociated from lie m 
aL not come within the scope of. snb.^Bon « W 
the defendant cannot pray for stay of suit under sub-section < ty 
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V. Rajpur C. B. Cinema Ltd., A.I.R. 1953 Cal. 208, 90 C.L.J. 123. A 
mortgagor cannot deny the mortgage and at the same time invoke the 
^ discretionary relief under sub-section (2) — ibid. 

Relative scope of seC. 68 and 98: — Section 68 not being subject to 
a contract to the contrary sec. 98 must be read subject to sec. 68 — Chand 


Bekari v. Shyam Nandan, A-LR. 1959 

69. A power conferred bv 
Power of ■ the mortgage-deed 
sale when on the mortgagee, 
or on any person 
on his behalf, to sell or concur 
in selling, in default of pay- 
ment of the mortgage-money, 
the mortgaged property or 
any part thereof, without the- 
intervention of the Court, is 
valid in the following cases, 
and in no others, (namely) — 

{a) where the mortgage is 
an English mortgage, and 
neither the mortgagor nor the. 
mortgagee is a Hindu, Muham- 
madan, or Buddhist, or a 
member of any other race, 
sect, tribe, dr class from time 
to time specified in this behalf 
by the Local Government with 
the previous sanction of the 
Governor-General in Council, 
in the local official Gazette ; 

(6) where the mortgagee is 
the Secretary of state for 
India in Council : 


(c) where the mortgaged 
property or any part thereof 
is situate within the towns of 
Calcutta, Madras, Bombay, 
Karachi, Rangoon, Moulmein, 
Bassein, Akyab or in any 
other town which the Gover- 
nor-General in council may. 


Pat. 235. 

69. (/)*** A mortgagee. 
Power of or any person act- 

saiewhen ing on his behalf, 

valid. j/jflr// subject to the 

provisions of this section, have 
power to sell or concur in sell- 
ing the mortgaged property 
or any part thereof, in default 
of payment of the mortgage- 
money, without the interven- 
tion of the Court, .in the follo- 
wing cases and in no others, 
namely ; — 

(fl) where the mortgage is 
an English mortgage, and 
.neither the mortgagor nor the 
mortgagee is a Hindu, Muha- 
mmadan or Buddhist or a 
member of any other race, 
sect, tribe or class from time 
to time specified in this behalf 
by the “State Government”, 
in the “Official Gazette” ; 


{b) where a power of sale 
without the intervention of the 
Court is expressly conferred on 
the mortgagee by the mortgage- 
deed and the mortgagee is the 
“Government” ; . 

(c) where a power of sale 
without the intervention of the 
Court is expressly conferred on 
the mortgagee by the mort- 
gage-deed and the mortgaged 
property or any part thereof 
was on the date of the execu- 
tion of the mortgage-deed. 
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OS India, specify in this behalf. 
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rtuate within the towns of 
Calcutta, Madras, Bombay, 

, or m any other town or 
area which the “State Govern- ' 
ment” may^ by notification m 
the “Official Gazette”, specify 
in this behalf. ' 


(2) No such power shall be exercised unless and until— 


(a) notice iii writing requiring payment of the principal 
money has been served on the mortgagor, or on 
one of several martgagors, and default has been 
made in payment of the principal money, or of part 
thereof, for three months after such service ; or 


(b) some interest under the mortgage amounting at least 
to five hundred rupees is in arrear and unpaid for 
three months after becoming due. 


(3) When a sale has been made in professed exercise of 
such a power, the title of the purchaser shall not be impeacha- 
ble on the ground that no case had arisen to authorize the 
sale, or th^-t due notice was not given, or that the power was 
otherwise improperly or irregularly exercised ; but any- person 
damnified by an unauthorized or improper or irregular exercise 
of the power shall have his remedy in damages against the 
person exercising the power. 


(4) The money which is received by. the mortgagee, arising, 
from the sale, after discharge of prior incumbrances, if any, 
to which the sale is not made subject, pr after payment into 
Court under section 57 of a sum to meet any prior incum- 
brance, shall, in the absence of a contract to the contrary, be 
held by him in trust to be applied by him, first, in payment of 
all costs, charges and expenses properly incurred by him as' 
incident to the sale or any attempted sale ; and, secondly m 
discharge of the mortgage-money and costs and other money, 
if any, due under the mortgage ; and the residue of the money 
so received shall be paid to the person entitled to the t^^r - 
gaged property, or authorized to give receipts for the proceeds 

of the sale thereof. ' 


Nothing in the former part 
of this section applies to 
powers conferred before this 
Act cornes into force. 


(5) Nothing in this section 
or in section 69 A applies . to 
poivers conferred before the 
first day of July, 1882. 


The powers and provisions 
contained in sections 6 to 19 
(both inclusive) of the Trus- 
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Amendment : — ^This section has been amended by sec. 34 of the T. P. 
Amendment Act (XX of 1929). 

This section has been adapted from time to time by the Government 
of India (Adaptation of Indian Laws) Order,' 1937 by A.L.O. 1948 and by 
A.L.O. 1950. ' 

In the beginning of sub-sec. (1) the words “Notwithstanding anything 
contained in the Trustees’ and .Mortgagees’ Powers Act 1966’’ have been 
omitted by the Repealing and Amending Act XLVIII of 1952, 

425A. Application: — ^This Act does not apply to the Punjab, and 
therefore in that province there is nothing to prevent the parties from 
making a' stipulation in a mortgage-deed, allowing sale without the inter- 
vention of Court, and such stipulation is unfettered by the restrictions 
of this section— Kanhaiya Lai v. National Bank of India Ltd., 4 Lah. 284 
(P.C.), 75 I.C. 7, A.I.R. 1923 P.C. 114. 

“Town of Bombay ": — Property situate at Mahim within the island 
of Bombay, and within the local limits of the Bombay High Court’s original 
civil jurisdiction falls under this section — Trimbuk v. Bhagwandas, 23 
Bom. 348.. 

426. Object and scope of section : — ^This section has been enacted to 
set at rest the conflict of decisions which existed prior to the passing of 
this Act regarding the mortgagee’s power to sell the mortgaged property 
without the intervention of the Court. 

427. Power' of sale : — ^The power of sale contemplated -by this 
section is a power to sell privately, i.e., without the intervention of the 
Court ; whereas the power conferred by sec. 58 (h) in a simple mortgage 
is a power to ’cause the mortgaged property .to be sold’ i.e., to have the 
property sold through the intervention of the Court — Kishanlal v. 
Gangaram, 13 All. 28. A simple mortgagee cannot sell the mortgaged 
property privately, unless the mortgage-deed expressly empowers him to 
do so, and even then he can sell only under the circumstances enumerated 
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Act, 1866 shall be deemed to 
apply to English mortgages 
wherever in British India the 
mortgaged property may be 
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in clause (b) or (c) of this section. So is the 
conditional, equitable and anomalous mortgages, 
the power need, not be expressly conferred, but 
unless the parties are Europeans. 


case with usufructuary, 
In an English mortgage) 
it cannot be exercised 


A managing member of an undivided Hindu 'family can create « 
mortgage for family necessity and can give power of sale under cl. (c) to 

I L iTT^S^M d 28^^ applies—Parmflnsnrf v. Nami/al, 


a simple mortgage, the power of sale must be actually conferred 
by th^B mortgage-deed. A mere provision that the' mortgagee “shall have 
all the rights conferred upon a mortgagee by the Transfer of Property 
Act is not sufficient to confer such a power, and a private sale by the 
mortgagee is invalid and gives no title to the purchaser— Mnfaprasfld v 
Kimnon, 6 Rang. 134, A.I.R. 1928 Rang. 128, 110 I.C. 698. 

There is nothing in this section to prevent a mortgagor giving to a 
second mortgagee a power of sale, even when he has not given one to 
the first mortgagee— Rffranwnanrf v. NanmM, A.I.R. 1942 Mad. 232 (236) 
(1941) 2 M.L.J. 923, 54 M.L.W. 656. 

The power of sale given to the mortgagee under the mortgage-deed 
cannot be taken -away without some substantive legislation. Where the 
mortgagor has not exercised his right of redemption and the mortgagee 
has option to ask for sale after a mortgage decree has teen passed, the 
latter cannot under sec. 15D, Deccan Agriculturists’ Relief Act be debarred 
from exercising his power of s&Xe—Covindmn v. Official Assignee, A.I.R. 
1950 Bom. 49, 51 Bom.L.R. 828. A mortgagee who has entered into a 
contract of sale of the mortgaged property in exercise of his power of sale 
under this section is not an agent of the mortgagor-^Monsoor v. Usman, 
A.I.R. 1944 Bom. 156, 46 Bom.L,R. 159, Such a mortgagee is not at 
liberty to purchase the mortgaged property himself even if there is a 
contract to that effect between the mortgagor and the mortgagee— 
Damodara v. Aburupammal, A.I.R. 1943 Mad. 301, (1943) 1 M.LJj 92: 
Sree Yallamvia Cotton etc. Mills Co. Ltd., In the matter of, A.I.R. 1969 
Mys. 280. 


A mortgagor must file a suit for redemption and offer to pay the 
mortgage-debt after the due date has expired, if he wants the relief of 
injunction restraining the . mortgagee, from exercising the power of sale— 
Miilraj V. Nainhial, A.I.R. 1942 Bom. 46 (48), 43 Bom.LR. 1034. He cannot 
get this relief unless he pays the mortgage amount to the mortgagee .or 
tenders the same to him— Babamiya v. fehangir, A.I.R. 1941 Bom. 339 
(341), 43 Bom.L-,R, 553. But if the mortgagee exercised the power of sale 
in a wrong and improper manner contrary to fbe terms of the contract, 
the mortgagor can bring a suit for such injunction— /birf. The equitable 
relief by way of injunction cannot be refused merely because the mortgagor 
was unable to pay in the past and might be unable to pay in the future.— 
Ibid at p. 344. 

A mortgagee who has contracted, to sell in exercise 
sale, and who (the land not having become vested in ffie PU^ch^ tesaa 
the contract, is not accountable to the mortgagor-- Wnght v. New Zealand 
F. C. Association, A.I.R. 1939 P.C; 181, 183 I.C. 18. 
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A mortgagee with power of sale is, strictly speaking, not a trustee of 
the power of sale, which is for his own benefit to enable him the better to 
realize his mortgage-debt. If he exercises it bona fide the Court will not 

interfere unless the price is so low as in itself to be evidence of fraud 

Pichai Moideen v. Chatturbhuj, A.I.R. 1933 Mad. 736 (741), 65 M.L.J. 491, 
145 I.C. 1023 ; Haddingtott Island Quarry Co. v. Alden Wesley, (1941) 
A.C. 722. ’ 

When power can be exercised: — The power of sale can be exercised 
when there has been a “default of payment of the mortgage-money”. 
Where nothing is stated as to when it is to be repaid, there can be no 
default in payment of the principal sum due until it is demanded. — 
Purasawalkam H. /. S. Ld. v. Ktiddas, 23 L.W. 476, A.I.R. 1926 Mad. 841, 
94 I.C. 860. 

Power on assignment: — ^The power. of sale passes with the assignment 
of the mortgage, so that it can be exercised by the assignee. If the mort- 
gagee sub-mortgages his interest, transferring his power of sale, the sub- 
mortgagee can exercise that power — Ram Krishna v. Official Assignee, 
45 Mad. 774, A.I.R. 1922 Mad. 390, 69 I.C. 407. In fact, in such a case 
the proper person to exercise the power is the sub-mortgagee and not the 
original mortgagee — Stevens v. Theatres Ld,, [1903] 1 Ch. 857. Similarly, 
if the mortgagor transfers his interest, the power may be exercised against 
the transferee — Exchange and Hop Warehouse Ld, v. Association - of Land 
Financiers, 34 Ch. D. 195. 

Cl. (jb) of sub-sec. (i) : — ^The clause, before the amehdinent, conferred 
a power of private sale where the mortgagee was the Secretary of State. 
A Local. Government was therefore not within the scope of this clause 
as it originally stood — Muthu Karuppan v. Sinnappa, A.I.R. 1948 Mad. 
130, (1947) 2 M.L.J. 157. 

Clause (c) of sub-section (i):-^The words “power of sale” in this 
clause refer to a clause to be expressly included in the mortgage. It 
would be wrong for the Court to find out its meaning as judicially -inter- 
preted. A power of sale must include all steps which are necessary to 
be taken in that connection. This power cannot be exercised if tliere 
are words making it invalid. — Mulraj v. Nainmal, supra at pp. 48, 49. A 
power of sale necessarily includes a power to postpone a sale. The power 
to buy or rescind or vary any contract of sale is not bad. The mortgagee- 
cannot buy the property for himself — Ibid at p. 49. The mortgagee has 
express power to sell when the deed says that the “mortgagee shall be 
entitled to cause mortgaged property to be sold as a defaulter by revenue 
sale*’ — State of Mysore y. Basappa Naidu, (1968) 1 Mys. L. J. 69. 

This section does not offend Article 14 of the Constitution nor does . 
it offend Art. 19(l)(f) — Narashnhachariar v. Egmore Benefit Society, A.I.R. 
1955 Mad. 1357 

428. Notice : — Clause (a) of sub-section (2) providing for service of 
notice is taken almost word for word from sec. 20 (i) of the English 
Coveyancing Act, 1881 (44 & 45 Viet., c. 41). 

The mortgagee must give three inonth’s notice before sale, and this 
period cannot be curtailed by agreement — Babamiya v. Jehangfr, A.I.R. 
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1941 Bom. 339, 43 Bom.L.R. 553. Therefore if a deed r,f ™ * 
provides that the power of sale may be exercised after 15 days’ °notfc? 
the condition as to notice is invalid-Mcdrtw Deposit , and BenSt sT£tu 
V. P^sanha, 11 Mad. 201. But if the property is sold before the expiry 
of three months from the notice, the sale is not necessarily invalid bm 
It only ^ords a ground for damages— 76id. So also, a sale is not invS 
even if due notice was not given ; see sub-section (3). 


The mortgage-money can only become due and payable as soon as 
the option is exercised upon an intimation to the mortgagor. He should 
also know which of the rights under the mortgage the mortgagee wishes 
to exercise. The advertisement of the sale of the mortgaged property in 
the newspaper is not a sufficient intimation to the mortgagor— BobawiVa 
v. Jehangir, supra. 


Although the money is due and should be claimed within the period 
of limitation which commences on the date of the bond, the power of 
sale is not to be exercised unless and until the statutory notice has been 
^ven—Kamalambal v. Purushattam, A.I.R. 1934 Mad. 644, 152 I.C. 437. 


The mere fact of a long delay having taken place between the maturitj'’ 
of the notice and the actual sale does not make a fresh notice necessary 
even when the delay is nearly two, three or four years— Major v. Ward, 
5 Hare 598 ; Muncherji v. Noor MahomedbKoy, 17 Bom. 711 ; Metters v. 
Broion, 33 L.J. Ch. 97. 


Where the mortgagor has asslgied his interest of which the mortgagee 
is aware, the notice must be served on the assignee ; but if the assignment 
has taken place' after a notice has already been served on the mortgagor, 
no fresh notice on the assignee is necessary — Muncherji v. Noor Mahomed' 
bhoy, supra. 

A first mortgagee exercising power of sale under sec. 69, is not required 
to give any notice of the sale to the second mortgagee, though under 
sec. 59-A the second mortgagee may be regarded as a person deriving 
title from the mortgagor— Gurusinamtaft v. Ramakrishna, I.LR. (1964) 1 
Mad. 735.; 


429.' Sale for arrears of interest Under clause (b) the power of sale 
can be exercised even if there is no default of paymeiit of principal monpy 
—Firm of A. C. Kundu v, Rookanand, 11 Buir.LT. 147, 43 I.C. 921. [TOs 
view does not, however, appear to be correct as the power of sale arises 
“in default of payment of the mortgage-money”— see sub-section (1) ,* Clause 
fo) or (b) of sub-section,(2) seems to be an additional condition precedent! 
But if there is a covenant in the mortgage-deed that the power of sale is no 
to be exercised unless default is made in the payment of the principal sum 
or any part thereof on the day appointed for payment, the power cannot be 
exercised unless there has been a default in the payment of Ae princi^l, 
and the fact that interest has remained unpaid for 3 months. will not entit e 
the Sagee to sell the property-/ar«p Teza & Co. v. Peerbhoy, 23 
BomS. 1241, 64 I.C. 634, A.I.R. 1921 Bom. 421. 

A stioulation for payment of interest on arrears of interest at a 
ratets not It te indepandant and aacondaqr conttac, wtod. ,s 
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enforceable — Damodara v. Abunipammal, A.I.R. 1943 Mad. -SOI, (1943) 

1 M.L.J. 92. ' 

430. Conduct of sale : — mortgagee exercising a power of sale 
must take as much care as an owner would reasonably take in the sale of 
his own property — Chabildas v. Dayal Mowji, 6 Bom.L.R. 557. A mort- ' 
gagee having a power of sale, provided he acts bona -fide and takes reason- 
able precautions to obtain a proper price, can realise his security by sale 
in such manner as he thinks most conducive to his own benefit— Farrar 
V. Farrars, 40 Ch. D. 395. But he must not look after his own interests 
alone, nor should he recklessly sacrifice his- mortgagor’s property — 
Chabildas v. Dayal Mowji, 5 Bom.L.R. 247 ; Kennedy v. De Trafford, 
(1896) 1 Ch. 762 (772). The property may be sold privately or by publiq 
auction ; if it is sold publicly, the mortgagee must give reasonable publicity 
to the sale — Chabildas v. Dayal' Mowji, 6 Bom.L.R. 557. He must not 
impose depreciatory condition on the sale which are likely to shy off 
intending purchasers. If the auction-purchaser fails to pay the balance 
of the purchase price within the stipulated time, time being the essence 
of the contract,Jthe mortgagee has a right to resell the property, and the 
auction-purchaser cannot get a decree either for specific performance or 
for damages— P. S. Duraikanoo .v. M. Saravana Chettiar, A.I.R. 1963 Mad. 
468. 

431. Suspension of sale; — ^The mortgagee under an English mortgage 
cannot be restrained by an injunction from exercising his power of sale, 
merely because a suit for redemption has been filed against him by the 
mortgagor — Jagjivan y..Shridhar, 2 Bom. 252 ; the sale thou^ held during ' 
the pendency of the redemption suit is not affected by the doctrine of 
Us pendens embodied in sec, 52 — Kama Krishna^ v. Ojficial Assignee, 45 
Mad. 774, A.I.R. 1922 Mad. 390, 69 I.C. 407. Such a sale pendente lite 
can be stayed only by the mortgagor paying into Court the amount due, 
or by giving prwja facie evidence that the power of sale is being exercised 
in a fraudulent or improper manner — fagjivan v. Shridhar, 2 Bom. 252. 
So also, a sale can be stayed where it is proved that the mortgagee is 
selling the property in contravention of the terms of the mortgage-deed ; 
and the sale can be stayed not only at the suit of the mortgagor but also 
at the suit of a subsequent mortgagee — Jerup Teja & Co. v. Peerbhoy, 
23 Bom.L.R. 1241, 64 I.C.,634, A.I.R. 1921 Bom. 421. 

432. 'Grounds for impeaching the sale : — If the property -is purchased 
by the mortgagee himself benami, the sale is void — Vallabhdas v. Pran- 
shankar, 30 Boin.L.R. 1519, A.I.R. 1929 Bom. 24 (26), 113 I.C. 313. Where 
a mortgagee puts up the mortgaged property to sale, imder a power given 
him by the mortgage-deed, he cannot sell it to himself, either alone or 
with others, nor to a trustee for himself — ^Halsbury’s Laws of England, 
Vol. 21, p. 257. • If a sale is. held before the expiry of the three months 
from the date of notice as provided in clause (a) of sub-section (2), the 
sale is not liable to be set aside, but the mortgagor’s remedy lies only by 
\^ay of damages— Madras Deposit and Benefit Society v. Passanha, 11 Mad. 
201. A mortgage was executed in favour of M to secure a loan of 
Rs. 1,500, and it conferred a power of sale on the mortgagee. M trans- 
ferred the mortgage to D. Afterwards D made a new advance of Rs. 800 
to the mortgagor and secured it by an equitable mortgage by deposit of 
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title-deeds of the same property. As D could get no repawenr ti, 
money after repeated demands, he sub-mortgaged the properrm x 
purporting to act m exercise of the power of sale conferred by the original 
mortgage, sold Ae property to Y, not only for the original debt Srs fsnl 
but also for the subsequent 'advance of Rs. 800 (with interest in hnth 
cases). Held that X could exercise the power of sale only in resnect nf 
Rs. 1,500. But the mortgagor is not entitled to have the sale set^side - 
he can only bring a suit for d^ges under this para, if he can'show St 
he has been in ^y way damnified by the improper exercise of the no^ve^ 
of sale—Ramkrishna v. Official Assignee, 45 Mad. 774 43 MLT 'infi 
. A.I.R. 1922 Mad. 390, .69 I.C. 407. Where there is absolutely no power 
of sale a private sale of the property is absolutely void. This clause is 
intended to protect the purchaser in the event of an unauthorised exercise 
of a power of sale, but it does not apply to a case of purported exercise 
of a non-existent power— Mataprasad v. Kunnon, 6 Rang 134 AIR 19'JR 
Rang. 128, 110 LC. 698. & . ■ • . -o 


A sale is, however, impeachable where the purchaser had notice of 
the improper exercise of the power prior to the sale of the propert}'— 
Chibaldas v, Dayal Mowji, 6 BomX.R. 557 ; or where ^e power of sale 
was exercised in a fraudulent or improper manner contrary to the terms 
of the mortgage— Jag/ivan v. Sridhaf, 2 Bom. 252 ; Clara Mookerjee v. 
Surendra Manilal Mehta, A.I.R, 1963 Mad. 208. Thus, where tbe sellers 
(mortgagee’s agents) suddenly stopped the sale under such circumstances 
as naturally led bidders to suppose that the sale was over and to go away 
from the place of auction and the purchaser was present, held that the 
purchaser was affected with the notice of the impropriety of the sale ; 
and the sale, not being a bona fide one, must be set aside — Chabildas v. 
Dayal, 31 Bom. 566 (P.C.). When a person purchases a part of the mort- 
gaged property with knowledge that the mortgagee is entitled to sell the 
property without the intervention of the court he cannot challenge the 
validity of the sale for want of notice to him when it has been sold wth 
notice to the mortgagor ; neither can he claim under sec. 51 the value 
of the improvement made — R, S, Nadar v. Indian Bank Ltd., A.I.R- 1967 

S.e. 1296. 


432A. “Remedy in damages” ;~Unless there is a fraud, the only 
remedy of the mortgagor is by way of damages against the mortgagee who 
arines the mortgaged property improperly to sale—Covindaswami v. 
SLu 1940) 2 MXJ. 281° A IR. W-W rfad. 903, 1940 M.WJJ. 722 to 
1 suit by the mortgagor for an injunction restraining the mortgagee from 
putting the mortgaged property to sale thh purchaser of Ae property at 
m improper sale by the mortgagee cannot be impleaded.— /hid. 

ADDropriation of sale proceeds : — Sub-section (4) is taken from 
'ec 21 (3) of the English Conveyancing Act, 1881. .Mter applying e sa e 
io the oavment of the costs of the sale, and in liquidation of the 
proceeds to mortgagee must refund the surplus sale proceeds fo 

the mortgagor. to it (Pichu Vadhiar v. Secretary of State, 

for to person immediately after 

S; 5fb.e to pa^ in««at a. d par cent. (i,e. Cnnrt 
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rate) from the date of sale — Haji Abdul v. Haji Noor Mahomed, 16 Bom. 
141. If he pays it to a wrong person, he does not exonerate himself from 
the liability to -pay it to the rightful claimant— JaNKer v. Heard, 23 Beav. 
555 ; Matheson v. Clark,- 3 Drew. 3 ; Charles v. Jones, 35 Ch. D. 25 ; 
Magnus v. Queensland National Bank, 37 Ch. D. 466. 

69A. (flf) A mortgagee leaving the right to exercise a power 
■ Appointment of re- of sale under Section 69 shall, subject to the 
provisions of sub-section {2), be entitled to 
appoint, by writing signed by him or on his behalf, a receiver of 
the income of the mortgaged property or any part thereof 

(2) Any person who has been named in the mortgage-deed 
and is willing and able to act as receiver may be appointed by 
the mortgagee. 

If no person has been so named, or if all persons named are 
unable or unwilling to act, or are dead, the mortgagee may ap- 
point any person to whose appointment the mortgagor agrees ; 
failing such agreement, the mortgagee shall be entitled to apply 
to the Court for the appointment of a receiver, and any person 
appointed by the Court shall be deemed to have been duly ap- 
pointed by the mortgagee. 

A receiver may at any time be removed by writing signed by 
or on behalf of the mortgagee and the mortgagor, or by the 
Court on application made by either party and on due cause 
shown. 

A vacancy in the office of receiver may be filled in accord- 
ance with the provisions of this sub-section. 

{3) A receiver appointed under the powers conferred by this 
section shall be deemed to be the agent of the mortgagor ; and 
the mortgagor shall be solely responsible for the receiver's acts 
or defaults, unless the mortgage-deed otherwise provides or unless 
such acts or defaults are due to the imporper intervention of the 
mortgagee.. 

• {4) The receiver shall have power to demand and recover all 

the income of which he is appointed receiver, by suit, execution 
or otherwise, in the name either' of the mortgagor or of the 
mortgagee to the full extent of the interest which the mortgagor 
could dispose of, and to give valid receipts accordingly for the 
same, and to exercise any powers which may have been delegated 
to him by the mortgagee in accordance with the provisions of 
this section. . - 

(5) A person paying money to the receiver shall not be 
concerned to inquire if the appointment of the receiver was valid 
or not. V 
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{6) The receiver shall be entitled to retain out of any monev 
received by him, for his remuneration and in satisfaction of 2 
costs, charges and expenses incurred by him as receiver a cZ 
mission at such rate not exceeding five p*er cent, on the pj-o?v 
amount of all money received as is specified in his appointment 
and, if no rate is so specified, then at the rate of five per cent' oil 
that gross amount, or at such other rate as the Court thinks -fit 
to allow, on application made by him for that purpose: ^ ^ 


(7) The receiver shall, if so directed in writing by the mort- 
gagee, insure to the extent, if any, to which the mortgagee might 
have insured, and keep insured against loss or damage by fire, 
out of the money received by him, the mortgaged property or 
any part thereof being of an insurable nature. 


(5) Subject to the provisions of this Act as to the applica- 
tion of insurance money, the receiver shall apply all money, re- 
ceived by him as follows, namely : — 


(f) in discharge of all rents, taxes, land revenue, rates 
and outgoings whatever affecting the mortgaged 
property ; 


{ii) in keeping down .all annual sums or other payments, 
and the interest on all principal sums-, having prior-, 
ity to the mortgage in right whereof he is receiver ; 

{Hi) in payment of his commission, and of the premiums 
on fire, life or other insurances-, if any, properly 
payable under the mortgage-deed or under this Act, 
and the cost of executing necessary or proper repairs 
directeddn writing by the mortgagee ; 

(iv) in payment of the interest falling due under the 
mortgage: 

(v) in or towards discharge of the principal money, if so 
directed in writing by the mortgagee ; 


and shall pay the residue, if any, of the money received by him 
to the person who, but for the possession of the receiver, would 
have been entitled to receive the income, of which he is appomted 
receiver, or who is otherwise entitled to the mortgaged property. 


(P) The provisions of sub-section (1) apply only if and as 
dr as a contrary intention is not expressed in the mortgage-deed ,’ 
md the provisions of sub-sections (5) to (8) inclusive may be 

mied or extended- by the mortgage-deed, and, as so varied oj 

'xtended, shall, as far as may be, operate in like, mannei and 
vith all M like incidents, effects and consequences , 
ariations or extensions were contained in the said sub-sections. 
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{10) Application may be made, without the institution of a 
suit, to the Court for its opinion, advice or direction on any 
present question respecting the management or administration of 
the mortgaged property, other than questions of difficulty or 
importance not proper in the opinion of the Court for summary 
disposal. A copy of such application shall be served upon, and 
the hearing thereof may be attended by. such of the persons in- 
terested in the application as the Court may think fit. 

The costs of every application under this sub-section shall 
be in the discretion of the Court. 

ill) In this section, “the Court'’ means the Court which 
would have jurisdiction in a suit to enforce the mortgage. 

This section has been inserted by sec. 35 of the Transfer of Property 
Arnendment Act (XX of 1929). 

Sub-sec. (1) : — ^This clause does not give the plaintiff an unqualified 
right to have a Receiver appointed in the circumstances mentioned in the 
clause. It would be for the Court to -deal with the situation on its merits 
— per Panckridge, J. in In re Renuka Bose, Sub-non. Kameshwar v. Amtli, 
A.I.R. 1938 Cal. 93 (95), 42 C.W.N. 266, 175 LC. 908. In the case of 
English mortgages a Receiver can be appointed in execution in cases where 
Sub-Rule (2) of Order 40, Rule 1, C. P. Code, would operate to prevent 
such an appointment— /hid. The Court will not appoint a Receiver in 
execution of. a mortgage-decree unless the circumstances are such as to 
make the sale of the properties a matter of serious difficulty— Zh/d. 

433 A. Court’s power to appoint receiver : — ^The Court has under the 
provisions of the Act an implied power to appoint a receiver subject to 
restrictions imposed on the power of such a receiver under Or. 40, r. 1. 
C. 'P. Code. Receivers can be appointed by the Court in execution of 
a final decree for sale, — Amamath v. Abhoy Kiitnar, A.I.R. 1949 Pat. 24, 
27 Pat. 534. As to the directions to be given by the Court to such a 
receiver, see this case. 

A receiver is entitled to his expenses properly incurred ; but pa 5 mients 
made by the mortgagee to the receiver privately, without the sanction of 
the court cannot be added to the mortgage amount — Venkata Satheyya v. 
Mulibai, A.I.R. 1955 Andhra 274. 

Sob-sec. (3) : — A Receiver appointed under this section, although he 
is to be deemed to be an agent of ^e mortgagor, is not liable or entitled to 
pay the latter’s prior unsecured debts, merely 'qua such Receiver. Con- 
sequently, in the absence of express oramplied authority conferred by the 
mortgagee on the Receiver to pay such a debt, it is not legally recoverable 
from him and so when the Receiver sues a person having such prior 
claim for a debt due under a new contract with himself, the defendant i.s 
.not entitled to set off his old debt due from the mortgagor, unless the 
Receiver assents — N. Banerjee & Co. v. Younie, 45 C.W.N. 169. The terms 
of an indenture of appointment bodily* incorporating', the. provisions, of 
sub-sec. ■ (8) of ’this se'ctioh db not show anyexpress authority to pay any 
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other debt before the dues of the mortgagee are satisfied nor dope = 

Sion empowering the Receiver to carry on the mortgagor’s busine«°'^'' 

The existence of the receiver under sec. 69A is no impediment to 
the exercise by the mortgagee of the concurrent power of sale out of court 
Saraswatht Bai v. Varadarajulu Naicker, (1956) 1 Ml T 
223 ; Champalal v. Gian Kaur. A.LR. 1964 Mad. 379. A receiver under 
ais sectmn cannot sell the mortgaged property-Xns/inammd v. Krishna. 

^ 0" application under 

sec. 69A for the appointment of a receiver that the applicant is not entitled 
to any mortgage right over the disputed property, being a finding in a 
summary procedure, does not operate as res judicata in a subsequent 
mortgage suit by the mortgagee— Venkatasubbiah v. Thirupurastmdari 
A.I.R. 1965 Mad. 185. 


70. If, after the date of a mortgage, any accession ■ is 
Accession to mort- made to the mortgaged property, the mort- 
gaged property. gagee, in the absence of a contract to the 

contrary, shall, for the purposes of the security, be entitled to 
, such accession. 

* .Illustrations. 

(a) A mortgages to B. a certain field bordering on a river. The field 
is increased by alluvion. For the purposes of his security, B is entitled 
to the increase. , • • 


(b) A mortgages a certain plot of building land to B and afterwards 
erects a house on the plot. For the purposes of his security, B is entitled 
to the house as well as the plpt. 


434. ■ Principle :— This section is converse to sec. -63. . 

The principle of this section is in accordance with the following 
observations of the Privy Council: . "Most acquisitions by the mortgagor 
enure for the benefit of the mortgagee, increasing thereby the value of 
the security, and similarly, any acquisitions by the mortgagee are accretions 
to the mortgaged property or substitutions for it, and therefore subject to 
redemption”— Xwften Dut v. Mumtaz, 5 Cal. 198 (210) (P.C), Where an 
accession to the mortgaged property takes place, it becomes incorporated 
in the original security as though it has been in existence at the t«ne when 
■' the original subject of the securitjr was grven.— Krishna Gopal v. Miller, 2') 

Cal. 803. ^ . 


Scope:— This section regulates the. rights of the mortgagor and fte 
mortgagee inter se, and of course applies to their representatives. Third 
parties who have nothing to do with the security- and between whom and 
the mortgagor and the mortgagee there is no privity of contract are not 
affected by the provisions of this section,' If a stranger, ^^ider a bona fide 
but mistaken belief that-he has an absolute title to a land, which belongs 
to somebody else, puts up a building.uflon.it, without any knowledge to 
the land is mortgaged, the mortgagee- cannot claim the- building, against 



Sec. 70] 


TRANSFER OF PROPERTY 703 


this stranger third party ; but the latter will be entitled to remove the ' 
materials Nannu Mai .v. Rant Chandef, infra. There is no reason to 
restrict the scope of the section to accessions made by the mortgagor 
personally. The representatives of the mortgagee an'd the mortgagor would 
be governed equally by the rule, it being immaterial whether they are 
merely heirs or subsequent transferees — Chettyar Finn v. Sein Htaimg, 
A.I.R. 1935 Rang. 420 (422), 159 LC. 1038- 

But an auction-purchaser at a sale held in execution of a decree passed 
on the foot of a prior mortgage, to which the second. mortgagee was no 
party, acquires all the right, title and interest of the mortgagor, and must 
be treated as a representative of the mortgagor ; consequently if he' erects 
a building on the land the building will be liable to be sold as an accession 
to the second mortgage. The fact that he had no .notice of the second 
mortgage is immaterial.— Nannu Mai v. Ram Chander, 53 All. 334 (F,B.), 
1931 A.L.J. 273, 132 I.C. .401, A.I.R. 1931 All. 277 (284-286). 

Application : — ^This section cannot apply to the case of a mortgagee 
who has purchased a share of the equity of redemption and sues to enforce 
his mortgage— Arunagfri v. Radhakrishna, A.I.R. 1942 Mad. 44 (47), (1941) 

2 M.L.J. 520. 

Contract to the contrary : — In the case of a charge created by a com- 
promise decree, there can be a “contracts to the contrary!’ — Jagadeesa v. 
Bavamamlal. A.I.R. 1946 .Mad‘. 293, (1946).! M.L.J. 143. 

435. Instances Where a village, without specification of boundaries 
is mortgaged as a whole, the mortgagee is, on the one hand, entitled to it 
as a security with any casual increase which may accrue to it ; and is, on 
the other hand, subject to redeniption by the mortgagor to the same extent 
^—Sadashiv v. Vithal, 11 B.H.C.R. 32. • 

Where after the execution of two mortgages in , respect of a house 
and. certain lands appurtenant thereto, the mortgagor erected two other 
houses on the lands, and subsequently executed various mortgages in 
respect of the several houses, it was held that for the purposes of the 
security of the two prior mortgages, the two new houses were accessions 
to the mortgaged property, and became incorporated with the original 
subject of security — Krishna Gopal v. Miller, 29 Cal. 803. Where two 
houses and a bungalow and other property were first mortgaged to one 
person, and later on the houses and the bungalow were pulled down and. 
seven new houses were built thereon, which were mortgaged to another, 
the'first mortgagee had a right to sell the seven new houses under a decree 
for sale obtained by him on his mortgage — Bhooresao v. Mahomed, 1 
C.P.L.R. 38. Where a shop ' mortgaged with its site is destroyed by fire 
and a new shop is constructed on the site, it will be regarded as an accession 
to the mortgaged property — Shripad v. Kashibai, A.I.R. 1945 Bom. 248, 
I.L.R. 1945 Bom. 294. Where a' site only is mortgaged and not the build- 
ing thereon or where after mortgage of the site, a building is erected 
thereon by the mortgagor and the mortgagee obtains the site in execution 
of his mortgage decree, he is entitled to have possession of the site after 
removal of the building, the value of which he need not pay unless he 
wants it and the mortgagor is willing to' sell it at an agreed price — Anthony 
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y. George, A.I.R. 1950 Tr.-Coch, 78. Where the land containing a binldino 
IS at first mortgaged, and machiners^ is subsequently planted h the buil/ 
ng for permanent use, such machinery is an accession to the mortcaeed 
property— R M. P M. Chetti/ar Firm v. Siemens Id., 11 Rang. 322, A.IR^ 
1933 Rang, 195. Improvements, e.g., electric installation effected on die 
mortgaged properly, which are in the nature of fixtures and immoveable 
are accessions to the mortgaged property and are liable for the morteaae 
charges — Punjab & Sind Bank v. Kishen Singh, A.I.R. 1935 Lah. 350 16 
881, 156 LC. 795. ' But where the property mortgaged included a rice^ 
mill and various parts of machinery pertaining to the engine or other huller 
which .was intended to be set up with the help of the engine and the 
schedule referred to all “samans” necessary to fit up the mill and the 
puller and all accessories, and for sometime the concern worked only as a 
huller but later on the mortgagors decided to work as a sheller also with 
the power derived from the engine and connected the sheller system ivith' 
the huller by a belt and the two could be separated by taking away the 
belt : it was held that the machinery pertaining to the sheller system was 
not comprised in the mortgage security and the principles of this section 
did not apply— Satyanan/anamurthi v. Gangayya, (1939) 1 M.L.J. 692, 
A.I.R; 1939 Mad. 684, 1939 M.W.N. 383. A theatre erected on a lease- 
hold land after the execution of the mortgage thereof, would be included 
in it, unless there was a contract to the contrary. The fact that the land 
mortgaged is a lease-hold is immaterial, for this Act makes no distinction 
between ,free-hold and lease-hold property— Mocieodf v. Kissan, 30 Bom. 
250. As a rule, buildings erected on the mortgaged land will be treated 
as an accession to the mortgaged property. But if a building is erected 
merely for temporary use, there being no intention that it should be 
attached to the land even slightly, the mortgagee will acquire no interest 
in it — ^Jones on Mortgage, §433 ; Nannu Mai v. Ram Chander, 53 All. 334 
(F.B.), A.I.R. 1931 All. 277. A semi-pucca house built on the mor^ged 
land is however an accession to the land — Chettyap Firm v. Sein Ttaung, 
•A.I.R. 1935 Rang. -420, 159 I.C. 1038 ; see also Abdul Qayum v. Mt. Turi, 
A.I.R. 1941 Pesh. 49. Where an undivided share, in a property is mortgaged 
and in partition the mortgagor is allotted a specific property as substituted 
security, the improvement effected and new buildings constructed on 
such allotted property by the mortgagor or his transferee must be treated 
as accession and are available for satisfaction of' the mortgage-debt Amar 
V. Bhagwan. A.I.R. 1933' Lah. 771, 14 Lah. 749. The mortgage of the 
“entire taluka B” assessed to a certain revenue was held to comprise an 
alluvial mahal appertaining to the taluka, although it has been separate y 
assessed-Ganpat v. Saddat Alt, 2 All. 787. Where accretion to the original 
holding by clearing new land is considerable, the clearing is not however 
-accretion within the meaning of this section— Tnif Gyi y. Maung Yan, 
A.I.R. 1933 Rang. 81, 146 LC. 674. So Government waste lands, adjomin^ 
the mortgaged property, which are brought under cultivation, o no- 
ZoZ sublet I L mortgage and secs. 63 and 70 bye no dH^cabon 
to such extention of cultivation-nS. R. & C. Firm v. Ko P. Sm, A. . . 
Rang. 127, 162 LC. 383. . 

.■ . .Where a co^sharer of a Touzi taking advantage of 

and. diiuvion of -.lands dispossessed, his. co-sharers and possessed, all. th 
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reformed lands adversely to them, and though his title did not extend to 
the whole, he mortgaged the entire Touzi, but later on after another 
diluvion the mouza was again formed into thrice as big as the old one 
actually mortgaged and recorded as such in the settlement record: held 
that by his. possession the mortgagor added the reformed land to the 
mortgage-security and as such the whole of the enlarged area must go to 
the mortgagee as security — Saila Bala v. Stvarna Moyee, A.I.R. 1939 Cal. 
275 (277), 68 C.L.J. 528, 181 I.C. 867. But if the interest of the recorded 
persons is that of licensees or tenants-at-will, there is no accession to the 
mortgaged property if the mortgagee acquires the interest by buying those 
persons out and the landlord on redemption is entitled to the possession of 
the plots in their original condition, because he can bring about the 
disappearance of 'these persons without any costs — Gaya Prasad v. Ram 
Prasad, A.I.R. 1939 Pat. 358, 179 LC. 923. 

The purchase of tnokarari interest is an accession to the shikmi right 
already mortgaged, and the purchaser at a sale in execution of the . decree 
on the mortgage is entitled to claim the right to the mokarari interest as 
well, basing his right to it as an accession — Surja Narain v. Nanda Lai, 
33 Cal. 1212. If, after the mortgage, the mortgagor sells a portion of the 
mortgaged land to the mortgagee and then repurchases it from the mortgagee, 
the -mortgage attaches to the portion for the benefit of the mortgagee — 
Deolie Chand v. Nirban, 5 Cal. 253. The enlargement of, or the removal of ' 
incumbrances from, the estate of a mortgagor, effected by himself, will 
generally enure for the benefit of the mortgagee by increasing the value 
of the security — Shtjama Charan v. Ananda, 3 C.W.N. 323. Where a mort- 
gagee sub-mortgages his mortgage-rights and afterwards purchases from 
his mortgagor the right of redemption in the motgaged property, such 
accession in interest enures for the benefit of the sub-mortgagee and he 
will be entitled to sue for the sale of the entire proprietary right in the 
same way as if the proprietary interest had been mortgaged to him from 
the first— A/wd/j/fl Pershad v. Man Singh, 25 All. 46. A subsequent mort- 
gagee who has foreclosed stands in the position of the mortgagor in rela- 
tion to the prior mortgagee. If he is also in the position of a landlord with 
regard to the original mortgagors after the foreclosure, and the mortgagors 
(t.e., his tenants) surrender the occupancy holding to him, the surrender 
operates as an accretion to the mortgage — Bhagwantrao v. Subh Karan, 
25 N.L.R. 12, A.I.R. 1929 Nag. 225 (22Q. In a mortgage deed the security 
was described as '“Municipal S. N- -222-B-l together with the cinema 
theatre building being built on items 1 and 2”. The mortgagee himself 
purchased the property in execution of his mortgage decree. The mort- 
gagee' claimed not only the building but anything fixed to the building 
as a cinema, such as ceiling boards and exhaust fans: Held that what was 
sold was the building and not the cinema theatre and consequently the 
ceiling boards and exhaust fans did not pass to the purchaser — Insurance 
& Banking Corpn. v. S. Paramasiva Mudaliar, A.I.R. 1957 Mad. 610. 

436. Accession after decree : — ^The accession to the mortgaged 
property must take place before the mortgage becomes extinguished. 
Where acquisitions are made by a mortgagor after the decree for sale 
has been passed or after the mortgaged property has been sold, such 
acquisitions do not form accretions to the mortgaged property so as to 


89 
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pass to the mortgagee or to the purchaser in Court-auction, but belong 
only to the mortgagor, as the mortgage-interest had ceased to exist at 
the time the acquisitions were made — Kapniah Sivananjiah v. Sithay 
Gounden. 41 M-LJ. 490, A.LR. 1921 Mad. 627, 70 I.C. 367 ; Hoxadhm v. 
Hargobind, 2 P.L.T. 665, 63 I.C. 552. But in another Madras case, where 
a property was mortgaged by a Muhammadan woman and her eldest son, 
and after the decree on the mortgage was passed, the shares ot the mort- 
gagors were increased by inheritance of the share of another son who 
died after the passing to the decree, it was held that Ihe increased shares 
were liable to be attached and sold in execution of the mortgage decree:- 
Ajijuddin v. Sheik Sudan, 18 Mad. 492 ; Kastoori Devi v. Guru Grantk 
Saheb, A.LR. 1965 All 193. A mortgage decree for sale does not extin- 
guish ’the mortgage. Consequently, under this section, the morgagee- 
decree-holder is entitled to have his decree satisfied by sale of an accession, 
made after the passing of the decree— v. Kashtbat, AJ.R. 
1945 Bom. 248, A.I.R. 1945 Bom. 294 ; Sidheswar Prasad Sm^ v. Rm 
Saroop Singh, A.LR. 1963 Pat. 412 (F.B.). 

71 . When the mortgaged property is a lease * *. and 

A mortcagor obtains a renewal of the lease, 
SemSgee-intheabsenceof a conttad 
to the contrary, shall, for the pnrposes of the security, be enti- 
tied to the new lease. 

Am«.an.a.t l-The wor* ^ 

bv sec 36 of the T. P. Amendment Act (XX of I 929 ),.as mey are um 

sary. These words have also been omitted from secs. 64 a 

This section is supplementary to sec. 64. 

437. Principle : -The [“ftSore sAiS'le te sme 

lease is a graft upon the old ® as the old lease— Moody- 

equities regarding foreclosure an P renewable lease can hold a 

Mathews, 7 Ves. 174. The ^Jf^^^^S^TBurnett, 29 Ch. D. 
renewed lease only subject to Ae ®^tgag ^ ^ gecurity for 

231. The mortgagee gets the ^ °Vhave Xirobtmned without any 
his mortgage, although X ® y Tattia Vasudeb, 1 B.H.C.R. 22 , 

covenant for renewal— V jsmm i^moaK _ ^ jjjg jule equally 

Mahomed Assudollah v. obtained after the' original term had 

applies though the renewa i97; or thou^ the new lease 

^xAred— Pickering v. Bowels, 1 Br. S' J;:' the old one— Rflfcestrota v. 
was not to, commence till after fteexpira ^ na^re 

Brewer, 2 P. Wms. 115. If a new wa tative or successor, either 

be obtained by the mortgagor or pt^rwise) of the original lease, or 
on a forfeiture (by any Mortgage or charge will have the benefit 

by other means, the owner *e mortg g volunteer or 
for the purpose of the nded by a volunteer 

in obtaining the oew mterest Money 

B the mott^gor ™ itM be subiec. to -ftc 
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72. When, during the con- 
Rightsof tinuanceofthemort- 
mortgagee gage, the mortgagee 
takes possession of 
the mortgaged pro- 
perty, he may spend such 
money as is necessary — 

(a) for the due management 
of the property and the collec- 
tion of the. rents and profits 
thereof ; 

(b) for its preservation from 
destruction, forfeiture, or 
sale ; 

(c) for supporting the mort- 
gagor’s title to the property ; 

{d) for making his own title 
thereto good against the mort- 
gagor ; and, 

(e) when the mortgaged pro- 
perty is a renewable lease-hold 
for the renewal of the lease ; 

and may, in the absence of a 
contract to the contrary, add 
such money to the principal 
money at the rate of interest 
payable on the principd, and, 
where no such rate is fixed, at 
the rate of nine per cent, per 
annum. 


Where the property is by its 
nature, insurable, the mort- 
gagee may also, in the absence 
of a contract to the contrary. 


72. A mortgagee may spend 

Rights of as is 

mortgageo ncc6ssa.ry — 

in posses- 
sion. 


it * ft * it it 


{b) for the . preservation of 
the mortgaged property from 
destruction, forfeiture or sale ; 

(c) for supporting the mort- 
gagor’s title to the property ; 

(rf) for making his own title 
thereto good against the mort- 
gagor ; and, 

(e) when the mortgaged pro- 
perty is a renewable lease-hold, 
for the renewal of the lease ; 

and may, in the absence of 
a contract to the contrary, add 
such money to the principal 
money at the rate of interest 
payable on the principal and 
where no such rate is fixed, at 
the rate of nine per cent, per 
annum. 

Provided that the expendi- 
ture of money by the mortgagee 
under clause {b) or clause (c) 
shall not be deemed to be nece- 
ssary unless the mortgagor has 
been called upon and has failed 
to take proper and timely steps 
to preserve the property or to 
support the title. 

Where the property is by 'its 
nature insurable, the mort- 
gagee may also, in the absence 
of a contract to the contrary. 
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insure and keep insured 
against loss or damage by fire 
the whole or any part of such 
property, and premiums 
paid for any such insurance 
shall be a charge on the mort- 
gaged property, in addition to 
■the principal money, with the 
same priority and with interest 
at the same rate. But the 
amount of such insurance 
shall not exceed the amount 
specified in this behalf in the 
mortgage-deed, or (if no such 
amount is therein specified) 
two thirds of the amount that 
would be required, in case of 
total destruction, to reinstate 
the property insured. 
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insure and keep insured 
against loss or damage by jBre 
the whole or any part of such 
property ; and the premiums 
paid for any such' insurance 
shall be added to the principal 
money -with interest at the 
same rate as is payable on the 
principal money or, where no 
such rate is fixed, at the rate 
of nine per cent, per annum. 
But the amount of such insu- 
rance shall not exceed the 
amount specified in this behalf 
in the mortgage-deed or (if no 
such amount is therein speci- 
fied) two thirds of the amount 
that would be required in case 
of total destruction to reins- 
tate the property insured. 


Nothing in this section shall 
be deemed to authorize the 
mortgagee to insure when an 
insurance of the property is 
kept up by or on behalf of the 
mortgagor to the amount in 
which the mortgagee is hereby 
authorized to insure. 


Nothing in this section shall 
be dejemed to authorize the 
mortgagee to insure when an 
insurance of the property is 
kept up by or on behalf of the 
mortgagor to the amount in 
which the mortgagee is hereby 
authorized to insure. 


Ameadment : —This section has been amended by sec. 37 of the T. P. 
Amendment Act (XX of 1929). The reasons are stated below in proper 
places. 

438, Application of section The rules contained in this section only 
reproduce the doctrine which the Courts of justice in India have uninformly 
adopted prior to the passing of this Act—Girdhar Lai v. Bhola 
All. 611 ; Bohra Thakur Das v. Collector. 28 All. 593. Therefore Ae 
doctrines of this section will be applied to mortgages created before me 
enactment of the T, P. Act — Ibid. ^ 

This section, like sec. 69 of the Contract Act, is y n the ficto 

of an implied request by the mortgagor-Pam Tuhal ftng v_ ^ - 

23 WR 305 (P.C.); Chedilal v. Bhagwan Das, 11 All. 234. It wiu 
however apply if the parties enter into -an agreement to the 
Thus, where by the terms of a mortgage, the mortgagor 
nanted to pay the municipal taxes, the mortgagee , imUm 

cannot add to. to the 

V. Arumugathayee, 38 Mad. 18 (23), 16 IC. • , litigation 

mortweee has specially undertaken to incur the F ^ 

to reciver the lands, he is not entitled to dann such 
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the mortgagor under clause (c) — Thekkamanengath v. Pazhiot, 28 MLT. 
184, 27 I.C. 989. 

Where the mortgage-deed was silent as to the payment of rent to the 
Zemindar and it stated that interest on the mortgage-money and the 
profits from the property mortgaged would be equal, this section had no 
application nor could sec. 76 (h) apply and the mortgagee who had paid ' 
the rent was not entitled to tack it on to the mortgage-money. The case 
was governed by sec. 77 and according to which sec. 76 (h) could not 
apply to such a case— Durga Shankar v. Canga Sahai, A.I.R. 1932 All, 500, 
(1932) A.L.J. 493. The mortgagee can recover costs, charges and expenses 
incurred subsequent to the preliminary decree with interest — SuUan Pillai 
V. Madhavan Pillai, 1968 Ker. L .T. 248. 

439. Mortgagee need not be in possession : — The language of the 
old section shows that it was limited to cases “where during the conti- 
nuance of the mortgage, the mortgagee took possession of the mortgaged 
^property." In spite of these words, it was held that this section was not 
exhaustive and that a mortgagee making payments to save the mortgaged 

■ property from being sold for arrears of revenue had an additional charge 
on the property for the sums so paid by him, although he was not a mort- 
gagee "in possession" — Rakhohari v. Biprodas, 31 Cal. 975 ; Upendra y. 
Tara Prasanna, 30 Cal. 794. The Bombay High Court also held that this 
section could not be taken to imply that a mortgagee not in possession 
had no similar right to charge the mortgaged property for payment made 
by him in relation to the security and to add the amount to the original 
loan — Nadershaw v. Shirin Bai, 25 Bom.L.R. 839 (843), A.I.R- 1924 Bom, 

• 264. So also, in an old Privy Council case it was held that a mortgagee, 
who was not a mortgagee in possession, had a right to tack to the mortgage 
the amount of revenue paid by him to save the estate — Nagendra Chunder 
V. Kaminee, 11 M.I.A. 241 (259). 

These words have therefore been omitted from the present section. 

If a usufructuary mortgagee fails to obtain possession, he has no 
charge on the property for the mortgage-money, but is only entitled to a 
money-decree under sec. 68, and consequently any amount paid by him 
to save the estate from sale cannot be charged on the mortgaged property 
— per Subramania Ayyar, J. in Perianna v. Mariidainayagam, 22 Mad. 332 
(336), following Arunachalam v. Ayyavayyan, 21 Mad. 476 (F.B.). 

A usufructuary mortgagee, who grants a lease of the mortgaged 
property to the mortgagor at a rent equal to the interest on the mortgage, 
is entitled to a charge on the mortgaged property for payment of Govern- 
ment revenue made by him, which ought to have been paid by the 
mortgagor — Imdad Hasan Khan v. Badri Prosad, 20 All. 401 (407, 408). 

440. Necessary expenses : — The question whether the expenditure 
was ‘necessary’ is one of fact — Kadir Moidin v. Nepean, 26 Cal. 1 (P.C.) ; 
Jagannath v. Jagjiban, 28 O.C. 221, 87 I.C. 829, A.I.R. 1925 Oudh 429. 

The mortgagor and the mortgagee may enter into an agreement in 
the mortgage-deed that a fixed sum shall be charged annually for expenses 
to be incurred by the mortgagee in possession for certain specified purposes 
(e.g., repairs to canals, expenses on account of village headmen, service 
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inams of village headmen, &tc.\—Chalikani v Venhatny^,,,,,; 

°T iC’ ‘«5, Ai.R.iSarpc^i" 

51 r-f aMolS Vi. 03=)' « «! 

Proviso .—The proviso curtails the power of the mortgagee tn n,=v 
the expenses under clauses (b) and (c). Unless he gives Notice 
mortgagor, the expenses will not be deemed to be ‘necessary- " 

TRo proviso added by the Amending Act of 1929 is not retrospective 
" “““^^Sagee who had paid .prior to 1929 the municipaftSs 
could add the amount to the prmcipal even if no notice had been served 
by him on the mortgagor— A/'orayanosj^cmi v. Perumal, A.I.R 1953 Maa 
720, (1953) 2 M.L.J. 150. Under the Proviso the mortgage who was 
out of possession could not pay the land revenue without /calling upon 
the mortgagor to pay it— Dal Singh v. Su7ider Ktinwar, A.I.R. 1944 Oudh 
208, (1944) O.W.N. 58. See also Vasudevayya v. Bhagirathi Bai AIR 
1950 Mad. 333 (1950) 1 M.L.J. 5. The words “add such money to the 
principal’’ in this section do not exclude the personal right of the mortgagee 
to sue the mortgagor under sec. 69 of the contract Act— ibid and Dal Singh 
V. Simdar Kunwar, supra. 


Clause (a) omitted ; — Clause (a) relating to expenses for the manage- 
ment of the property and the collection of rents and profits has been 
transferred to clause (/i) of sec 76. \ 


442. Clause (b) Expenses for preservation from destruction,;— 
If the mortgagee of a thatched house reconstructs and repairs it to keep 
it habitable he is entitled to a charge for the money spent with interest— 
Jogendranath v. Raj Narain, 9 W.R. 488 ; Lakshman v. Hari Denkar, 
4 Bom. 584. Where the mortgagee rebuilds the mortgaged house destroyed 
by accidental fire in terms of the deed of mortgage, the mortgagor must 
pay the cost of rebuilding before redemption — Sakharam Shet v. Amtha, 
14 Bom. 28. Where the mortgagee rebuilds a katcha house after it has 
fallen down into a pucca house as contemplated by the parties at the 
time of the execution of the mortgage, the mortgagee can recover the 
cost of rebuilding — Qasim v. Bhagfoandeen, 7 O.W.N. 488, A.I.R. 1930 
Oudh 337 (338), 126 I.C. 397. See also Notes under the new sec. 63A 
for improvements. As regards repairs, see sec. 76 (d). 


443. Preservation from forfeiture or sale; — A. mortgagee in posses- 
sion is entitled to claim sums paid for arrears of Government revenue 
or of rent or in satisfaction of a decree, before the property which he saves 
from the revenue or execution sale can be redeemed by the mortgagor 
because such payments are small in the nature of salvage pa3anents 
Girdhar v. Bholanath, 10 All. 611 ; Upendra v. Tara Prasama, 30 C^. 
794 ; Manohar v. Hazarimal, 35 C.W.N. 1040 

Dur Naiaf Ali. 13 All. 195 ; Imdad Hasan v. Badri Prosad, 20 All. 401 
(408); rL Semk v. Naik. 45 ^ 388 

Das, 31 Cal. 975 (978) ; Nilawa v. RnVmappa 8 Bom.L.R. 350 , Rqk • 
Lal V Jaikaram Das, 5 P.L.J. 248. 57 I.C 653 ; Ma Pwa v. A 

Firm, 12 Bur.L.T. 36. 43 I.C. 190; 

t A.li. 1953 Mys. 114; Venkma Setter v. Muh Bm. 
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A.I.R. 1955 Andhra 274. The principle of salvage lien is applicable to 
pa 3 nnent of rent and other dues the non-payment of which would obliterate 
all subsidiary interests. For the application of this principle and that of 
subrogation and waiver of charge, see Swaminatha v. Ramanatha, A.I.R. 
1943 Mad. 573, I.L.R. 1944 Mad. 44. Where the mortgagee professes to 
pay rent payable by the mortgagor, not as mortgagee but under a purchase 
afterwards found by the court to be invalid, must be credited with the 
amoimts paid as rent, because the conveyance having failed he made 
payments as mortgagee — Foodeni v. Azhccr Htissain, 10 Pat. 210, A.I.R. 
1931 Pat. 325 (326), 131 I.C. ,814. 

.The right of the mortgagee imder this clause will be subject to the 
obligation imposed upon him by sec. 76 (c). This section imposes an 
obligation to pay the revenue and Government charges when they, can 
be paid out of the income. If they can be so paid, the mortgagee cannot 
recover them under this section as a lien upon the property. It is only 
when they cannot be paid and the mortgagee has paid them out of his 
own pocket that he can recover them as a lien under this clause — Farzand 
AH V. Kaniz Fatima, 22 O.C. 270, 54 I.C. 264. 

The word ‘sale’ in this clause is a sale ejusdem generis with destruc- 
tion and forfeiture, that is, a sale by which the mortgagee’s security is 
likely to be imperilled. It does not, therefore, contemplate a sale merely 
of the equity of redemption. This section includes only payments made 
to save tihe security itself — Venkata Narasimha v. Kuppa, 40 M.L.J. 524, 
63 I.C. 24 (per Ramesma J. ; Spencer, J. contra) ; Hardeo v. Deputy Com- 
missioner, 1 Luck. 367, A.I.R. 1926 Oudh 281 (286) ; Rajendra Prosad v. 
Bahuria, 1 P.L.J. 589, 38 I.C. 232; Sheo Dulare v. Batasha, 16 O.C. 48, 
19 I.C. 744. In other words, a sale which does not affect the interest 
of the mortgagee is not covered by this section — Gaya Prosad v. Gur Dayal, 
22 O.C. 32, 51 I.C. 549. In Allahabad, however, a sale merely of the 
equity of redemption is not permitted where the property is subject to a 
usufructuary mortgage, but the entire property is sold, and therefore a 
usufructuary mortgagee paying off a decree for sale of the proi)erty can 
be said to have saved his security from sale, and is entitled to tadc the 
amount so paid to his mortgage-money — Abdul Qayymu v. Saddruddin, 
27 All. 403. Where a prior mortgagee deposited money under O. 21 r. 
89 to set aside a sale made at the instance of a puisne mortgagee, he must 
be allowed to add the amount to the mortgage-money, because the sale 
proclamation piurported to sell not merely the equity of redemption but 
the entire property — Jagannath v. Jagjiwan, 28 O.C. 221, A.I.R. 1925 
Oudh 429 (431). 

A subsequent mortgagee, who makes a payment to the prior mortgagee 
who has got a decree for the sale does not acquire any additional charge 
on the property but is subrogated to the rights of the prior mortgagee — 
Perianna v. Martidainayagam, 22 Mad. 332 (335). See sec. 92. 

A payment of a public charge for non-payment of which the property 
is not liable to immediate sale (e.g., road-cess) does not constitute a charge 
upon the property — Rajendra Prosad v. Bahuria, 1 P.L.J. 589, 38 I.C. 232, 
following Upendra v. Tara Prasanna, 30 Cal. 794. So also, money paid 
for municipal tax is not allowed to be charged on the property (for it is 
only the moveable and not the immoveable property which is liable to 
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be sold in the first instance for non-pa\Tnent of tav '4 rj. i - 

i. f ,^k s 

to the mortgage debt or mortgage security including the lofts of liSS 

V. S7irt«ibaz, 25 30^1^ 839 

AJ.R. 1924 Bom. 264, 87 LC. 129 ; see also Sir Md i/za 
Ah, A.I.R. 1941 Oudh 498 (501). 1941 0.^\^N. 768, 19410 615 m‘4^ 
Setteyya v. MuUlai, A-LR. 1955 Andhra 274. mere the mortsagor’s 
impeached (e.g. by tenants) the costs incurred by the mortgagee in desad- 
mg such title constitute a charge upon the propertj^ mortgaged— PaW 
Salieb V. Pokree Beary, 21 Mad. 32. '\\Tiere the mortgagee had to teVa 
criminal proceedings against persons disputing mortgagor’s tide and setting 
up the title of a stranger, he could recover the costs from the morteacor— 
Venkataswami v. Muthusami, 34 MX.J. 177, 45 LC. 949. Bui -rrhere a 
mortgagee with knowledge that a third person had an interest in the mort- 
gaged property accepted a mortgage of the property, he cannot claim from 
the mortgagor the costs incurred by him in the litigation for opposing die 
claim of that person— Rmn Ditto Md v. Karm Devi, 190 PX.R. 1912 17 
I.C. 243. 


446. Clause (d) — Defence of mortgagee’s title against mor^gor 
The mortgagee is further entitled to add to his mortgage-money the neces- 
sary expenses of defending his own title against tiie mortgagor, for 
instance, the expenses of defending an action brought by the mortgagor to 
set aside the mortgage, which was dismissed wth costs—SardJey v. Knight, 
41 Ch. D, 537 ; Dattarani v. Vwayak, 28 Bom. 181 ; or the costs incurred 
by the mortgagee in defending an unsuccessful redemption-suit brought by 
the mortgagor — Vanadgrajiihi v. Dimwlakshmi, 16 M.L.T. 365, 26 LC 184. 
■S\Tien a mortgagee files a suit to assert his title against the mor^gor 
denying his title the amount spent in litigation maj’ be added to the mort- 
gage money — Miiiakshi v. Janaki, AJJl. 1942 Mad. 592 (594), (1942) 2 
M.L.J. 124, 55 M.L.W. 413. 

447. Clause (e)— Renewal of leases A mortgagee is entitled to 
charge the mortgagor for renewal thou^ there be no coven^t to that 
effect— Lucon v. Mertbis, (1743) 2 Atk. 1 (at p. 4). A mortgagee or a 
Kanomdar pajdng the renewal fee of the landlord is, m addition to his 
ri<»ht under this section of adding such amount to the mortyage mouty. 
entitled to a prior charge by the doctrine of salvage ^sn—SwatmriOtiie x. 
Ramanatha, A.LR. 1943 Mad- 573, LL.R. 1944 Mad. 44.' 


44S. “May add such money to the princip^" ; The mortgage^ 
instead of adding the expenses incurred to the principal money, « entitie 
to sue the mortgagor personaUy-Fenkatoira/m v. 34 MX]- 

177 45 I C 949. See also Mtinnoboi v. Mojiadd, A.LR. 1953 

TLR 19^ Nag! 366. Thus, where the mortgagee has spent ^ 

piL-e fte prW from upder elapse (6), this 

^ 1 • iiim thp Tinht to recover the money personally by a 

take aw^ay from hi^ th ^ irqoa.WN 90 • Nikka Md v. Sdaimen, 

cPTMrate smt'-Parsotani T. /mpt, ISyu A.w.rs. yu , i 

senate suit ^ ^ ^ ^ ^ ^ I.C ^ 

" -n Q57 A dorootnidor maldna deposit 

Tinmdlai v. Muthusernn.-sa-yx^ at p. 932. A aarpaimuur 
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and obtaining possession of the patni under sec. 13 of the Bengal Patni 
Regulation, 1819, can under this section, add the subsequent payments 
made by him for head rents of the yatni, to his original deposit — Midnapur 
Zemindary Co. v. Saradindu, A-LR. 1948 Cal. 250, 52 C.W.N. 724. So 
also, where the ' mortgagee had to institute criminal proceedings against 
the tenants who had cut oS and carried away the crops on the land assert- 
ing the title of a stranger as owner, he was entitled to recover the expenses 
of the prosecution by bringing a suit against the mortgagor or his heir 
personally — Venkatasami v. Muthusami, 34 M.L.J. 177, 45 I.C. 949. The 
mortgagee can elect either to sue for the money separately or to add it 
to the mortgage-money under this section. Consequently when he has 
obtained a personal decree for such sum, he cannot add it again to the 
mortgage-debt — Imdad Hasan v. Badri Prosad, 20 All. 401 (408). If he 
relinquishes his lien for the sum spent, he cannot afterwards enforce it; 
but he is not precluded from bringing a suit to recover the money personally 
from the mortgagor. Thus, where the mortgagor deposited in Court 
under sec. 83 the mortgage-money only but not the money paid by the 
mortgagee for Government revenue, and the latter accepted the deposit 
and gave up possession of the property, held that he could' not afterwards 
sue for the recovery of the amount by sale of the mortgaged property, 
but he might bring a simple money suit for the amount — Anandi Ram v. 
Dur Najaf Ali, 13 All. 195. 

Where by the terms of a usufructuary mortgage the mortgagees were 
to pay to the mortgagors nothing but Malikana and that they were not 
accountable to the mortgagors otherwise, it. was held in a suit for redemp- * 
tion by the mortgagors that they were entitled to redeem on payment of 
the principal amoimt of the mortgage after deducting the Malikana not 
paid— Beftflrtf Lai v. Shib Lai, A.I.R. 1924 All. 591, 46 All. 633, 82 I.C. 25. 

Under the English law, the expenses cannot be recovered from the 
mortgagor personally, by a separate suit, except where there is an express 
agreement by the mortgagor to that effect. The mortgagee can only add 
the money to the mortgage amount— £» .'parte Femngs, 25 Ch. D. 338 ; 
Lacon v. Merlins, 3 Atk. 1. The same "view has been taken in Sheo Dularf 
V. Batasha, 16 O.C. 48, 19 I.C. 744 ; Jagennath v. Jagjiwan, 12 O.L.J. 289, and 
Nadershaw v. Shirinbai, 25 Bom. L.R. 839, A.I.R. 1924 Bom. 264, 87 I.C. 
129. But see Bhuneswari Devi v. Sheogovind Loll Missir, A.I.R. 1963 Pat, 
185 where it has been laid down that a separate suit for reimbursement 
under sec. 69 of the Contract Act has not been barred by this section. 

449. Interest ; — ^All money spent under this section by the mort- 
gagee shall carry interest at the same rate as the principal, and where no 
such rate is fixed, at 9 per cent, per annum. The interest shall be calculat- 
ed from the time the expense was incurred — Quarrel v. Beckford, 1 
Maddock 281 ; Gaya Prasad v. Gur Dayal, 22 O.C. 32, 51 I.C. 549. The 
interest shall be simple and not compoimd — Kishori Mohun v. Ganga 
Babu, 23 Cal. 228 (P.C.). See also Sakharam v. Ram Chandra, A.I.R. 1951 
Bom. 19, I.L.R. 1951 Bom. 209. No interest is allowed on money spent 
on improvements — Ibid; Bhabhanbai v. Kanii Ravji, A.I.R. 1950 Kutch 
90. Where the mortgagee is in possession but the mortgage is not a 
usufructuary one the interest on the cost of improvement will have to be 
calculated — Ibid. A mortgagee is, in the absence of a contract to the 
contrary, entitled to interest on the money paid in respect of the Govern- 
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ment revenue in excess of the amount piyable as such on the date of 
original mortgage — Kaniz Fizza v. Datadin, 2 O.WN 650’ 90 Tr io!f 
A.LR. 1925 Oudh 678. 


Costs: -Where the mortgagee’s right to possession was challeneed 
and he was compelled to file a suit which was decreed with mesne nrofitc 
and costs, the mortgagee could claim actual cost mcurred by him in the 
suit ; but he was not entitled to add the amount of mesne profits to the 
mortgage debt — Ramakrishnaiah v. Chandrasekhara, A.I.R. 1953 Mys 114 
Where tlie mortgagee was allowed costs against the other party in the 
former’s suit for defending his title but he made no attempt to execute 
the decree, he was not entitled to debit the mortgagor in his accounts 
with these costs Sakharam v. Ramchandra, supra. 

Insurance : — ^The last two paras of the section are taken from sec. 
101 (1) («■) of the English Law of Property Act, 1925. 


The proportion of two-thirds has been fixed upon because mortgagees 
seldom lend more than two-thirds of the value of the propertj^ which is 
given as security. 


73. Where mortgaged pro- 

Charge on P^rty IS SOld through 
proceeds of failure to pay ar- 
revenue-sale. qJ reveuue or 

rent due in respect thereof, the 
mortgagee has a charge on the 
surplus (if any) of the proceeds, 
after payment thereout of the 
said arrears, for the amount 
remaining due on the mort- 
gage, unless the sale has been 
occasioned by some default 
on his part. 


73. (/) Where the mort- 

Righttopro- gaged property or 
ceeds of any part thereof or 
any interest therein 
tionon IS SOld . OWmg tO 
acquisition, failure to pay arre- 
ars of revenue or other charges 
of a public nature or rent due 
in respect of such property, 
and such failure did not arise 
from any default of the mort- 
gagee, the mortgagee shall he 
entitled to claim payment of 
the mortgage-money, in whole 
'or in part, out of any surplus 
of the sale-proceeds remianmg 
after payment of the arrears 
and of all charges and deduc- 
tions directed by law. 



(2) Where the mortgaged 
yroperty or any part thereof or 
my interest therein is acquired 
inder the Land Acquisition 
ict, 1894 {I of 1894), or any 
tther enactment for the time 
leing in force providing for the 
compulsory acquisition of im-, 
noveable property, the mort- 
ragee shall be entitled to claim 
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payment of the mortgage- 
money, in whole or in part, out 
of the amount due to the 
mortgagor as compensation. 

{3) Such claims shall prevail 
against all. other claims except 
those of prior encumbrancers, 
and may be enforced notwith- 
standing that the principal 
money on the mortgage has not 
become due. 

Amendment ; — This section has been re-drafted by sec. 38 of the 
T. P. Amendment Act (XX of 1929). The reasons are stated below. 

The section as so- re-drafted in 1929 has retrospective effct — Girdhar 
Lai V. Alay Hasan, A.I.R. 1938 All. 221 (F.B.), (1938) A.L.I. 313, 174 I.C. 
702. 

450 . Principle ; — ^The principle embodied in this section is the prin- 
ciple oi substitution of properties and securities in favour of a person who 
through no fault of his own is deprived of the original properties and 
securities — Subbaraju v. Seetharama Rajit, 39 Mad. 283 (287) ; Penumeta 
y. Yeegesena, 28 I.C. 232. This section contemplates that when a mort- 
gaged property is sold for arrears of revenue or rent not through any 
fault_of the mortgagee, the motgage lien is transferred to the surplus sale- 
proceeds — Him Chand v. Asutosh, 9 C.W.N. 117. The surplus sale-proceeds 
in the hands of the Collector after sale of the mortgaged property for arrears 
of revenue must be taken to represent tlie property itself, so that a decree 
obtained by the mortgagee declaring his lien on the property will have 
the effect of giving him a lien on the surplus money itself — Krishto.das v. 
Ramkant, 6 Cal. 142 (147) ; Gosto Behary v. Shib Nath, 20 Cal. 241 (244). 
The object of this section is to relieve the mortgagee of the effects of the 
injury which he would suffer by reason of the property being sold, and 
to give him a right over the residue of the sale-proceeds — Beni Prasad v. 
Rewat Lai, 24 Cal. 746 (749). 

451 . Scope and application of section : — The whole object is that the 
mortgagee’s security should not be diminished. If portions of the property 
are converted into cash that cash also should be available to him as u 
part of his security — Mukhram v. Bateswar, A.I.R. 1937 Pat. 307, 169 I.C. 
805. The right given to the mortgagee by this section is over and above 
the right he has imder the law to realize the mortgage-debt by enforcing 
his security against the mortgaged property or property substituted 
therefor — Girdhar Lai v. Alay Hasan, supra, at pp. 223, 226. This section 
is intended to refer to cases where the effect of a sale for arrears of 
revenue or rent is to nullify the mortgage — Beni Prasad v. Rewat Lai, 24 
Cal. 746 (749). Where the sale is not free from incumbrances, the mort- 
gagee can lay no claim to the surplus sale-proceeds but must enforce his 
lien against the property in the hands of the auction-purchaser — Preni 
Chand v. Pumima, 15 Cal. 546 ; Narotam v. Sukhraj, 3 Luck. 719, 5 
O.W.N. 791, 116 I.C. 49, A.I.R. 1928 Oudh 442 (448) ; Krishna Chandra v. 
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Bipin Behari, AJ.R. 1938 Pat. 176, 16 Pat. 299, 174 LC 474 ti,. . 
sale, m execution of a rent-decree under sec. 152, Oudh Rent 
^ under-propnetary holding which has been mortg^ed by f 

debtor passed only the interest of the judgment debtor, i.e. his efe ^ 
redemption ; that is, the holding is not sold free from incumbrance-s^ 
consequently this section has no applicatiQn-A/«rotam v. 

Where inspite of acquisition of a portion of the property by thti 
municipality and the substitution thereof by another plot as compensati^ 
a decree is passed creating a charge over the entire property without 
mentioning the substituted properly the auction purchaser cannot claim 
any title to the substituted properly — Nallamuthu v. Aravamuthu ATP 
1952 Mad, 263. a.i,r. 


Where a Zamindar mortgages his zamindary with his sir lands, and by 
losing his Zemindary rights becomes an exproprietary tenant in respect 
of the sir lands, the usufructuary mortgage does not become ineffectaal 
and takes effect as a mortgage of the ex-proprietary ti^ts—Shamsher v 
Lad Batuk, A.LR. 1953 All. 147. 


So long as the mortgagee’s claim is not satisfied, the unsecured creditor 
of the mortgagor will not have any right to the surplus sale-proceeds— 
Gosto Behari v. Shib Nath, 20 Cal. 241 (244). See sub-section (3). 


This section applies also where the lien instead of being actually 
destroyed is in jeopardy. Thus, where the properly is sold with power 
to avoid all incumbrances, -as in a rent-sale under sec. 167 of the Bengal 
Tenancy Act, the mortgagee may abandon his lien upon the mortgaged 
property and claim to realise the demands from the surplus sale-proceeds 
(even though the purchaser has not yet avoided the incumbrance)~JViw 
Chand v. Asutosh, 9 C.W.N. 117 (118). Whether the-property is sold with 
or without the power to annul incumbrances, in either case the mortgagee 
has a right to claim pa3mient out of the surplus sale-proceeds. The mort- 
gagee’s right under this section is not affected by anything contained in 
secs. 159, 161-169 of the Bengal Tenancy Act~Gobind Sahai v. Sibdut, 
33 Cal. 878 (880). 


The remedy of the mortgagee is not confined only to the surplus sale- 
proceeds, So, where a property is sold for arrears of rent with power to 
annul all incumbrances, then so long as the incumbrances are not y^idly 
annulled under sec. 167, Bengal Tenancy Act, the mortgagee has a rigt to 
proceed against the property in the hands of the 
Chandra v. Jagabandhu, A.I.R. 1929 Cal, 392 (394), 113 I.C. 904. 


When a property is sold under a decree obtained by a first mortgage 
in a suit in which the puisne incumbrancers were parties, it Passes into the 
hands of the purchaser discharged from -all incumbrances. But equity 
reeards the rMts of the puisne incumbrancers not as existinguished or 
discharged by the sale but transferred thereby to the surplus sale-pro- 
ceeds ^The Vinciple laid down in this section should be applied. 
^rhamdeo v. Tara Chand, 33 Cal. 92 (111, 112). 

Acflulsition of property under Land Acquisition Act:— See sub- 
secti^f(2) Xrprior tS tte^actment o{ this sub-sectioh it was hdd. 
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that the rule in this section would equally apply if the security was other- 
- wise destroyed, e.g., if the 'property was taken under the Land Acquisition 
Act. In such a case the mortgagee’s right in the land so acquired was trans- 
ferred to the compensation money and he could lay claim to the said 
money. — Viraraghava v. Krishnasami, 6 Mad. 344 ; Jotoni Chowdhurani 
V. Amar Krishna, 13 C.W.N. 350, 1 I.C. 164 ; Venkatarama v. Esumsa, 33 
Mad. 429 ; Prag Din v. Nankau, 7 O.W.N. 217, A.LR. 1930 Oudh 292 
(294), 123 I.C. 56. Thus, were during the pendency of a suit by the 
mortgagee in which he obtained a preliminary decree, a part of the mort- 
gaged property was compulsorily acquired under the Land Acquisition Act, 
the mortgagee was held ‘to be entitled to an injunction restraining the 
mortgagor from taking the purchase money out of the hands of the Land 
Acquisition CoUectov—Asutosh v. Babu Lai, 5 P.LJ. 650, 59 I.C. 513, 2 
P.LT. 110. (Contra — Basa Mai v. Tajammal, 16 All. 78). Where a charge 
is created by a decree other than a compromise decree, the decree holder 
can claim like a simple mortgagee payment out of the amount due to the 
judgment-debtor as compensation— Shah Safitil Alam v. Syed Shah 
Mohammad Aminul Alam, A.I.R. 1969 Pat 162 ; Nirmal Sundari v. 
Mrinalini, 63 C.W.N. 869. 

The new sub-section (2) gives effect to this view ; see Girdhar Lai v. 
Alay Hasan, A.LR. 1938 All. 221 (227) (F.B.), (1938) A.L.J. 313, 174 I.C. 70. 

A mortgagee can bring a suit to enforce his security as against the 
compensation money withdrawn by the mortgagor provided that he brings 
his suit within 12 years of the cause of action as prescribed by Art. 132 
of the Limitation Act. Sec. 68 is inapplicable to such a case — Girdhar Lai 
V. Alay Hasan, supra, at p. 226. Where, however, only a portion of the 
mortgaged property is acquired and the mortgagee brings a suit after 6 
years but within 12 years of the cause of action for sale of the mortgaged 
property and for a simple money-decree for the compensation money, the 
proper decree to be passed is a decree for sale of the available mortgaged 
property under O. 34, r. 4, with a direction that in' the event of the non- 
realization of the entire mortgage-debt by sale the mortgagee will be 
entitled to a simple money-decree for an amount not in excess of the 
amount withdrawn — Ibid, at p. 227. The West Bengal Estates Acquisition 
Act is an enactment providing for the compulsoiy acquisition of immovable 
property as mentioned in sec. 73 (2) — Abdul Khaleque v. Medaswar Hosain, 
A.LR. 1967 Cal. 56. 

In some cases it was held tiiat if the mortgaged property was taken 
under the Land Acquisition Act, the property was to be considered as 
‘destroyed’ within the meaning of sec. 68, and the mortgagee’s remedy was 
to require another security from the mortgagor, in default of which, he 
was to sue for the mortgage-money — Sajjada v. Janki, 20 O.C. 256, 42 I.C, 
793 ; Prakash v. Hasan Banu, 42 Cal. 1146 (1152). 

This view is no longer correct. 

453. Mortgagee’s remedy : — In the old section it was said that the 
mortgagee had a "charge" on the surplus sale-proceeds; in the present 
section the word ‘charge’ has been omitted, and it is provided that the 
mortgagee can claim payment out of the sale-proceeds. 
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Under the old section also it was held in a , 

^stMce of statutcy chargo upon the aurplua ?* 

to the mortgagee’s seeking a money-decree against the^nal!^ 
successors — Benarasi v. Mohiuddin, 3 Pat. 581 (590) S S r or his 

The new section ^ves to the mortgagee rights asain^t tiiP eui 
proceeds. If the sale is of the whole estate, then the rights given under ftis 

substitution. Where, however 
T mortgaged property, the ri^t of the mort- 

gagee nevertheless to go against the sale-proceeds is conferred by the new 
section— J^Tapun v. Mathura, A.I.R, 1934 Pat. 209, 148 I.C. 972. The 
mortgagee has a right to claim the mortgage-money out of the sde-proceeds 
m execufaon of his mortgage-decree and if he files a fresh suit court can 
invert it into a petition for execution— Ramnot/ia/i Chettiar v. Abdul 
Hameed, A.I.R. 1963 Mad. 73. Where a portion of the mortgaged pro- 
perty had been sold for arrears of revenue and the sale of a portion was 
subject to encumbrance under sec. 54 of the Revenue Sale Act (XI of 
1859): held that notwithstanding the claim against the sale-proceeds, the 
mortgagee had the ri^t to follow the mortgaged property in the hands 
of the purchaser — Ibid, at p. 210. The right of the mortgagee under tiiis 
section to proceed against the surplus sale-proceeds in the hands of a 
money decree-holder cannot be taken away by the revenue sale being 
held either by or without annulling the encumbrances— Mwfcraffi v. 
Bateswar, A.I.R. 1937 Pat. 307, 169 I.C. 805. A mortgagee who had 
purchased the mortgaged property in execution of the landlord’s decree 
(obtained after impleading the mortgagee) is only entitled to his mortgage- 
money out' of the sale-proceeds after satisfaction of the clmms of the 
prior encumbrances — Central Bank of India v. Sachindra, A.I.R. 1933 Pat. 
257 (259), 144 I.C. 760 ; Dhirendra Nath Be v. Naresh Chandra Ray, 
A.I.R, 1958 Cal.- 453. 

In the circumstances mentioned in this section the question frequently 
arises, what would be 'the remedy of the mortgagee if the surplus sale- 
proceeds are not sufficient to satisfy his debt? Acceptance of the surplus 
sale-proceeds do not amount to a relinquishment by the mortgagee of 
his right to recover by all means the remaining mortgage-money due to 
him— Ganga Sahai v. Tulsi Ram, 25 All. 371 (373). The remedy of the 
mortgagee must be determined according to the circumstances of each 
particular case. It has been field by the Calcutta High Court that if e 
mortgagee obtains a decree on his mortgage, and before that decree is 
executed the property is sold under sec. 165, Bengal Tenney Act ui 
execution of a rent-decree obtained against the mortgagor, and the surp “ 
sale-proceeds are insufficient to satisfy the *”°rtgpge-decr^, the 
is entitled to have the balance of his decree satisfied o«f of t^e prope^ 
in the hands of the purchaser ; in other words, the Property m 
S the purchaser la .liable to be sold apm to satisfy the 
mortgage.debt— Poromejbwr v. Aiunh Bmglui, 51 1C. 333 ( 1 

if the mortgaged property sold for ar^ °^aSLf”tlm infKence’ is that 
Tenancy Act is pnrehased by the mortgagee b ^ 
flte ch4e to respect of this prope^ .a ^,5'^ae“i„clbraace 

b' rlcrand^™ toe surplus sale-procerfs are iusuffleieut 
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to satisfy his mortgage-debt, he is entitled to proceed for the satisfaction 
of the balance of his mortgage-decree against the other properties of the 
mortgagor— MastM//a v. Jan Mamud, 28 Cal. 12 (16, 17). Where the 
mortgaged property sold for arrears of revenue was purchased by the 
mortgagor benami in the name of a third person, so that the property 
returned into the possession of the mortgagor, the mortgagee would be 
entitled to put up the same property to satisfy the balance of the mortgage- 
money that remained due after taking out the surplus proceeds of the 
•previous revenue-sale — Ganga Sahai v. Tulsi, 25 All. 371 (374) ; S. 
Lakshmayya v, Intoory Bolla Reddy, 26 Mad. 385 (387). The proprietor 
of a revenue-paying estate executed a mortgage, and then subsequently 
granted a ptitni in favour of another person who had it registered under 
sec. 40 of Act XI of 1859 (Bengal Revenue Sales Act). The mortgagee 
obtained a decree on his mortgage in. a suit in which the putnidar was 
made a party. After the decree the estate was sold for arrears of revenue 
subject to the incumbrance of the putni, and was purchased by th^ 
mortgagee himself. He then withdrew the surplus sale-proceeds, by which 
his decree was partly satisfied, an'd for the unsatisfied balance he applied 
for sale of the putiii interest. Held that the putni interest was liable to 
be sold for the balance of the mortgage-debt-^wsi/ohato v. Dinobandhti, 
14 C.W.N. 186 (190), 5 I.C. 70. 

Where the mortgaged property has been sold for arrears of revenue, 
the mortgagee will be entitled to the surplus sale-proceeds not only in the 
hands of the Collector, but also in the hands of certain money-decree 
holders of the mortgagor who have drawn out the sale-proceeds from the 
Collectorate — Gosto Behary v, Shib Nath, 20 Cal, 241 (244). 

If after a sale of the mortgaged property for arrears of revenue, the 
mortgagor’s interest in the property is revested in him in consequence 
of the sale being set aside, the mortgagor ceases to have any interest in 
the sale-proceeds, and the mortgagee can fall back upon his original 
security — Rash Behari v. Kusitm Kumari, 86 I,C, 882, A.I.R. 1925 Cal. 
1145. If the property is sold for arrears of rent and purchased by the 
mortgagee himself, the mortgage is extinguished, and the mortgagee’s 
claim is transferred to the surplus sale-proceeds — Hem Chandra v. T^azzal, 
8 C.W.N, 332 (336). 

This section applies to partition. On partition the mortgagee of an 
undivided share prior to the partition gets as his security only the pro- 
perties allotted to the mortgagor on partition— Bhuynn Shyofn Sunder v. 
Nilkantha Das, A.I.R. 1956 Orissa 165 ; Rup Chand MuUick v. Madan 
Mohan Diitt, A.I.R. 1960 Cal. 351. 

454. Sub-section (3) : — ^The doctrine of substituted security applies 
to a charge. Thus where a decree for money against a motor transport 
company creates a charge on the buses and thereafter the company is 
wound up aud its buses are sold by the liquidator, the charge in favour of 
the decree-holder can be enforced against the sale-proceeds of the buses 
— Union of India v. Official Liqiiidator, A.I.R. 1960 Andh. Pra. 555. 

So long as the mortgagee’s claim is not satisfied, the unsecured 
creditors will not be entitled to take any portion of the surplus sale- 
proceeds, and if any one takes any portion of the money, he does so under 
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the liability of being sued in case the mortgagee finds any difficultv in 
getting himself paid. The unsecured creditors are not entitled to draw 
any portion of the sale-proceeds, even though they leave enough in the 
hands of the Collector— Gosto Behary v. Shib Nath, 20 Cal 241 (244) 
Where a puisne mortgagee, not a party to a suit by the prior" mortigee 
intervenes at the stage of the sale and the security is sold subject to the 
puisne mortgage, the puisne mortgagee cannot claim payment out of the 
surplus sale proceeds— fayaben v. Bhanumati, A.I.R. 1969 Guj. 222. 

74-75. [Omitted.'] 

These two sections have been omitted here but re-enacted as 
sections 92 and 94, with substantial amendments. 


'‘These sections are based on what is known as the principle of 
‘subrogation’. For reasons stated in the notes in the proposed new 
sections 92 and 94, we propose to delete these sections."— Report of the 
Special Committee, 


76. When, during the continuance of the mortgage, the 
Liabilities of mortgagee mortgagee takes possession of the mort- 
in possession. gaged property, — 

(a) he must manage the property as a person of ordinary 
prudence would manage it if it were his own ; 


{b) he must use his best endeavours to collect the rents 
and profits thereof ; 


(c) he must, in the absence of a contract to the contrary, 
out of the income of the property, pay the Govern- 
ment revenue, all other charges of a public nature 
and all rent accruing due in respect thereof during 
such possession, and any arrears of rent in default 
of payment of which the property may be sum- 
marily sold 


Id) he must, in the absence of a contract to the con- 
trary, make such necessary repairs of the property 
as he can pay for out of the rents and profits thereoi 
after deducting from such rents and profits tbs 
payments mentioned in clause (c) and the interest 
on the principal money ; . . 

(e) he must not commit any act which is destructive or 
permanently injurious to the property , . 

( f) where he has insured the whole or any 
mVrty against loss or damage byfire, hejnM 
Fn case of such loss or damage appty Jion 7 

which he actuaUy receives under the policy or s 
Such thereof as may be necessary, m reinstating the 
property, or, if the mortgagor so directs, m redu 
tion S Charge of the mortgage-money , 
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(g) he must keep clear, full and accurate accounts of all 

sums received and spent by him as mortgagee, and, 
at any time during the continuance of the mortgage, 
give the mortgagor, at his . request and cdst, true 
copies of such accounts and of the vouchers by 
which they are supported ; . ' . 

(h) his receipts from the niortgaged property, ori whbre 
siich property is personally dccupied by him, a faif 
occupation-rent in respect thereof, shall, a.fter d^^uc- 
ting the expenses properly incurred for the manage- 
ment of the property and the collection of rents and 
profits and the other expenses mentioned in clauses 
(c) and {d), and interest thereon, be debited against 
him in reduction of the amount (if any) from time 
to time due to him on account’ of interest * * * 
and, so far as such receipts exceed any interest due,‘ 
in reduction or discharge of the mortgage-money'; 
the surplus, if any, shall be paid to the mortgagor ;• 

(0 when the mortgagor tenders or deposits in rnahner 
hereinafter provided, the amount for the time being 
due on the mortgage, the mortgagee must, notwith- 
standing the provisions in the other clauses of this 
section, account for his * * * , receipts from the 
mortgaged property from the date , of the tender 
or from the earliest time when he could take such 
amount out of Court, as the case may be and shall 
not be entitled to deduct any amount therefrom on 
account of any expenses incurred after such date or 
time in connection with the mortgaged property. 

■ If the mortgagee fail to perform any of the duties imposed 
Loss occasioned by Upon him by this section,- he may, when 
his default. accounts are taken in pursuance of a de^ee 

made under this chapter, be debited with' the loss, if 'apy, 
occasioned by such failure. 

Amendment ; — This section, has been amended by sec. 40 of the 
Transfer of Property Amendment Act (XX of 1929). Besides the addition, 
of the italicised words in clauses (c), (ft) arid (0, the words “o'n the 
mortgage-money” have been omitted from clause (ft), and the word “gross” 
has been omitted from clause (i). 

463. Scope of section : — Section 76 does not apply to a mortgage by 
the lessee. This section defines the duties of the mortgagee to the mort- 
gagor but has no bearing -on. his liabilities to the lessor. Even sec.’ 109; 
which defines the rights and liabilities of the lessor’s ' transferee, is 
curiously silent as to the assignee of the lessee — Ardeshir v.' K. D. & 
Bros., 27 Bom.L.R. 553, 88 I.C. 79, A.LR. 1925 Bom. 330. 


91 
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This section is not restricted to usufructuary morteases 
under a deed of mortgage by conditional sale, the mortgagee took possw 

mortgagor whm 

the latter failed to pay the money on the date, held that this secS 

Ihnuw’hT^ the sums received by the mortgagee during his possessioa 
should be applied m reduction of the mortgage-debt in view of clause (/) 
of this section — Afsar Shaik v. Saurava Sundai‘i,-25 C.L.J. 560 40 I C 
371. The Allahabad High Court has said that this section applies to a 
case where during the continuance of the mortgage the mortgagee takes 
possession of the mortgaged property; and that therefore it cannot apply 
where the mortgage is in its inception usufructuary— Kalhi v. Ganesh 116 
I.C. 747, A.I.R, 1929 All. 345 (349). But this view has not been accepted by 
the Oudh Chief Court, which interprets the expression "during the conti- 
nuance of the mortgage" as meaning “after the contract establishing the 
relationship of mortgagor and mor^agee between the parties has been, 
entered into and established, and till the time the mortgage comes to an 
end or is extinguished’’; and consequently it does not exclude a mortgage 
which is in its inception usufructuary— v, Mohamdi, 7 Luck- 454, 
A.I.R. 1932 Oudh 123 (132), 137 I.C. 102. 


It should be noticed that this section uses different terms in the 
different clauses, such as “rents and profits" “income” "receipts" "all 
sums received” according to the context in which they occur. 

, Until the final decree is passed, a mortgagee in possession has the 
liabilities imposed by this section — Satyanarayana v. Suryanarayana, A.1.R- 
1949 Mad. 613, (1949) 1 M.L,J; 116. Plea that a suit under S. 76 is not 
maintainable because an earlier proceeding under sec. 83 has been finally 
decided by High Court in appeal against preliminary decree and that 
judgment has become final, cannot be raised in appeal against final decree 
— Manickchand v. Saleh Mohamed Sait, A.I.R. 1969 S.C. 751: (1969) 1 
S.C.C. 206: (1969) 2 S.C.J. 147. 


464. What amounts to mortgagee’s “taking possession” "It is not 
necessary that the mortgagee should be in actual physical occupation of 
the properly. He may equally effectually be in possession through hitf 
agent or receiver .” — per North, C. J. in Richards v. Overseas of Kidder- 
minister, (1896) 2 Ch. 212 (219, 220). He may be said to be in possession, 
by receiving rent from the tenants who occupy the lands. But the simple 
receipt of rents and profits by a mortgagee will not m^e him a mortgagee 
in possession. It ought to be shown that he has intercepted the power 
of the mortgagor to manage his estate, and has received the rents as part 
of the management of the estate— per' Cotton L. J. in Noyes v. PollocK, 
(1886) 32 Ch. D. 53 (61). If the agent of mortgagor realises rents from me 
tenants of the mortgaged property and pays them to the mortgagee, me- 
latter cannot be said to be a mortgagee in possession— /bid. 


. The possession taken by the- mortgagee may be independent of the 
provision of the mortgage-deed. Thus, where a mortgage-deedi is siiem 
as to possession and the mortgagee takes possession of the mortgagea 
property, he is accountable for the rents and profits received ® J", ' 
Balde-o Prosad, 27 All. 351. Where possession by a person is attributa 
to a mortgage or charge or where the mortgagee i? let into possession y 
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the mortgagor, possession can be retained by such person against any one 
including the landlord till the dues under his mortgage or charge are paid — 
Greet v. Gangaraj, A.I.R. 1937 Cal. 129 (138, 139), I.L.R. (1937) 1 Cal. 203, 
170 I.C. 214. 

Effect of mortgagee's taking possession:— A mortgagee who enters 
into possession of the mortgaged property in his capacity as a mortgagee 
can never; during the continuance of the mortgage, assert any adverse 
possession against the mortgagor whose right to redeem remains alive 
for 60 years and no question of adverse possession arises until aftet 
expiration of that period — Wajid Ali v. Alidad Khan, A.I.R. 1940 Pat. 45, 
184 I.C. 124 relying on Khirafmal v. Daim, 32 LA. 23, 32 Cal. 296 and 
Bakha Singh v. Ram Narain, 47 All. 73, 22 A.L.J. 905, A.I.R. 1925 All. 133. 
Where during the subsistence of a mortgage a mortgagee is proved or 
admitted by both parties to have come into possession with the consent 
of the mortgagor, the possession must be taken to be possession as a 
mortgagee and cannot be said to be adverse possession — Angnu Ram v. 
Bhikhi, A.I.R. 1941 Oudh 84, 1941 Oi.R. 13- 

Possession by mortgagor in any other capacity: — ^Where the mort- 
gagor is allowed to remain as a tent of the mortgagee imder what is called 
an attornment clause, in regard to such occupation the mortgagee does 
not stand in the position of a mortgagee in possession — Chunilal v. Abdul 
Karim. A.I.R..1937 Bom. 483 (487) 39 Bom.L.R. 795, 172 I.C. 584. Where! 
a usufructuary mortgagee never obtained possession or after obtaining 
possession was disposessed by the mortgagor who was at fault, the mort- 
gagee is entitled to claim interest from the mortgagor on the amount, 
advanced by the former for the period during which the mortgagor has 
been in possession — Dal Singh v. Sunder Kainwar, ,A.'IK. 1944 Oudh 208, 
(1944) O.W.N. 58. The principle of this section would apply to all 
mortgagees who get into possession by way of further security for the 
pa 3 nnent of their debt. Thus, where die mortgagee was let into possession 
of the mortgaged house under a lease, for the same period as the mort- 
gage, on the footing that the estimated rent of the house , should be set 
off month by month against the monthly interest, held that this section 
applied and the rent of the house would be set off against the interest 
in taking accounts. And it makes no difference to this proposition that 
the mortgagee-lessee was in the position of a tenant holding over after 
the lease-period had expired — Vengttbai v. Ramaswami, 26 L.W. 450, 
1927 M.W.N. 749, A.I.R. 1927 Mad. 964 (965), 105 LC. 419. Where the 
mortgagee entered into possession of the mortgaged property by virtue 
of a lease under which the rent was appropriated by the lessee towards 
the reduction of the mortgagor-debt held that the substance of the trans- 
action was that the lessee had taken possession in his own merest in order 
to secure payment of the amount due to him, and the. relation of the 
parties was that of mortgagor and mortgagee ; the latter was therefore 
bound to pay the Government revenue payable in respect of the property 
under clause (c) of this section — Kishimdial v. Mahabir, 5 P.L.J. 492, 
1 P.L.T. 711, 58 LC. 291. A prior mortgagee who takes a lease of the 
mortgaged property subsequent to the execution of a puisne mortgage is 
chargeable as a mortgagee in possession and not as a lessee — Ibid. If a 
tenant inducted by the mortgagor before the mortgage pay rent to the 
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to SpfloJ ta Of 0 d™« 

(a)— He must manage with ordinary prudence ‘-Ti,- 
mortgagee jn possession is in equity considered in some measure ’in a! 
l^t of trustee and thus the same measure of prudence is prescribed • 
the clause as in sec. 15, Trusts Act. A mortgagee in 

the managing the lands ; and he is not in any sense dependent upon 

Ae consent of t^ mortgagor in determining as to what rent he sho^d 
reasonably seek from a tenant in Respect of a particular land and what 
^ould keep—Barjorji v. Shripatprasadji, 29 Bom.L.R. 215 
A.I.R. 1927 Bom. 145 (148), 100 I.C. 1033. A usufructuary mortgagee may 
enter into any arrangement which will facilitate the recovery of what 
he may consider to be a reasonable return for the money ; and for this 
purpose he may lease out the mortgaged property either to third parties 
or to the mortgagor himself— Mcf. Karamat Alt v. Ganeshi 1 m\ 49 All 658 
A.I.R. 1927 All. 552 (554), 25 A.L.J. 467, 101 1.C. 516. But he cannot create 
a right beyond his own term, i.e., he cannot grant a penyiamnt lease or a 
lease for a period lasting beyond the term of his mortgage. Such a lease 
is inoperative so far as the mortgagor is concerned, and he is entitled to 
eject the lessee— Jkagru v. Raghunath, 10 P.L.T. 625; 119 I.C. 551,_A.LR. 
1929 Rat. 630 (632) ; Purshottam v. Ratncharanlal, A.I.R. 1967 Madh. 
Pra. 237. Where a usufructuary mortgagee has settled bakasht land, 
the right of the tenant cannot be determined by a contract beriveen the 
mortgagor and the mortgagee, but is to be determined by the rule of law. 
If these tenants are occupancy raiyats, their right to remain on the land 
will continue inspite of the mortgagor going into possession— Rameshwar 
V. Naramdeshwar, supra. 

It is not permissible for the mortgagee to create an interest in the 
mortgaged property which will enure beyond the termination of bis interest 
as mortgagee. Further, a mortgagee in possession must manage the 
mortgaged property as a person of ordinary prudence and as if it were 
his own — Mahabir v. Harbans, A.I.R. 1952 S.C. 205 ; Rashtaria Barataii 
Bhundar v. Harikishan, 1966 cur. L.T. 395. A permissible settlement by a 
mortgagee in possession and the springing of rights in the tenant conferred 
or created by statute based on the nature, of the land and possession for 
the requisite period is an exception to the general rule. In such a case 
the tenant cannot be ejected by the mortgagor even after redemption ot 
frie mortgage. He may become an occupancy or non-occupancy mi^t 
ibid; PrabL v. Ramdeo, A.I.R. 1966 S.C. 1721. Where the terms of the 
mortgage prohibit the mortgagee from riiaking ^y settlement on the lana 
either expressly or by necessary implication, this exception wdl not pp y 
—ibid. If the lease is one which could have been made by the o™ 
the course of prudent management it is binding on the even 

after the mortgage has been redeemed. But the lease cannot continu 

^yond the period for which it- was U ^6”The 

A.I.R. 1956 S.C. 305 ; Habib Seth v. Kastnath, 1968 All L J. m t 
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apply the income of any year to the purchase of subordinate tenures for 
the purpose of enhancing the value of the security— Mfdnapur Zemindary 
Co. V. Saradindu, A.LR. 1948 Cal. 250, 52 C.W.N. 724. A mortgagee in 
possession of a shop can let it out and lie appertaining room on a monthly, 
tenancy, and the tenant does not become a trespasser after redemption 
of the mortgage— Hardei v. 'Wahid Khan, A.I.R. 1954 All." 16. But where 
a mortgagee in possession was not authorised to change the incidents of 
the bhaoli holding, a commutation of the bhaoli rent into nagdi and its, 
amalgamation with other lands would not be binding on the mortgagor 
after redemption— //laffci v. Bachti, A.I.R. 1950 Pat. 246, 29 Pat. 180. 
Where the mortgagor allows the mortgagee to let the mortgaged premises 
on hire he cannot make vacant possession as the condition precedent for 
the tender of the mortgage money — Abdul Hamid v. Manilal, 1968 M.P.L.T. 
451. 

A mortgagee in possession is bound to cultivate the ordinary crops 
which the land is capable of yielding. But he is not bound to cultivate 
any other particular crop. He may cultivate it as he likes, and with 
as little profit to himself as he likes, and no objection can be made that 
he is not doing his best to help the former to pay off the debt. The 
general rule is that the mortgagee in possession is only accountable for 
what he receives and is not bound to take any particular trouble to make 
the most of another man’s property — Girjoji v. Keshavrao, 2 B.H.C.R. 211 
(212, 213). He will not be liable for deterioration of the properly arising 
from ordinary decay owing to the lapse of time which has caused a 
diminution of the annual value — Richards v. Morgan, 4 Y. & C. 510. A 
mortgagee ought not to be charged exactly with the same degree of care 
as a man is supposed to take who keeps possession of his own property. 
But if there be gross negligence, by which the property is deteriorated in 
value, the mortgagee who is in possession is responsible for that deteriora- 
tion — Wragg V. Denham, (1836) 2 Y. & C. Ex. R. 117 (at pp. 121, 122). 
The mortgagee is responsible for waste, for the consequence of wilful 
default, and for all loss resulting from negligence amounting to breach 
of trust — GirjQji v. Keshavrav, 2 B.H.C.R. 211. If he is shown to be 
ne^igent, he will be accountable not only for what he has received, but 
for what he might or ou^t to have received but for his wilful default — 
Caplin V. Young, 33 Beavi 330 ; Parkinson v. Hanbury, L.R. 2 H.L. 1. 
He is not bound to engage in and will not be allowed for, speculation and 
adventure in respect of the property — Hughes v. Williams, 12 Ves. 493 
(496).' Thus, in the case of open mines, the mortgagee has undoubtedly 
the right to work them but he cannot be called upon to speculate by 
making a large outlay. And in no case is he bound to spend more than a 
prudent owner would do — Rowa v. -Wood, (1822) 2 J. & W. 553. 

A mortgagee in possession can create a right in the tenant to hold 
the land rent-free as a tenant, but it would not be binding against the 
mortgagor, unless the setdement is made bona fide in the ordinary course 
of business — Rup Narain v. Shea Sagar, A.I.R. 1939 Pat. 258, 180 I.C. 
105 : Asa Ram v. Mst. Ram Kali, A.I.R. 1958 S.C. 183, See also Mohabir 
Gope V. Harbans Narain, A.I.R. 1952 S.C. 205 ; Mathra Puri v. Hukam 
Chand, A.I.R. 1965 Punj. 231. On redemption the tenant is liable to be 
evicted— Horn Kailash Singh v. Baliram Singh, A.I.R. 1963 Pat. 26. A 
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MonHily tenant inducted by the roortsafiee cannot riaJm i.- 
tte Rent Control Act afte^ theTSf of SrLc^ 

Ramfl/flto & Co V. Gulamshafi, A.I.R. 1963 Bom. 42. Where^afmSrf 
provides that the mortgagee is not entitled to settiriS 
mortgaged land for more tiian 12 years so as to entitle the settlee tn 
clap occupapy rights, the settlee cannot claim those rights even if ha 
IS in occupation for more than 12 yearsS^eo Sunder Kuer v Bml 
Suroya Mukha, A.I.R. 1969 Pat. 279. _ 

466, Clause (b)-~CoUectton of rents and profits Where the mort- 
gagee comes into possession of the mortgaged property in the capacity 
of a mortgagee, it is his duly to collect the rent from the lessee and to 
elect him in proper course of law. The mortgagee is liable to account 
tor the profits and credit the same to the mortgagor— Rom Kishan v 
Badri Bishal, A.I.R. 1937 All. 337, 'I.L.R. 1937 All. 685, 170 l.C. 62V 
A mortgagee in possession must be diligent in collecting the rents and 
profits. But failure to get the highest possible rent does not necessarily 
show want of prudence on his part. He is liable only for wilful default— 
Ram Pratap v. Sher AK, 3 N.L.R. 106 (following Hu^es v. Witliams. 12 
Ves. 493). 


The mortgagee is not an assurer of the continuation, of the same 
rate of profits which his mortgagor was able to raise. The mortgagee in 
possession is liable for only so much of the land as he has actually culti- 
vated unless it be proved that but for his gross mismanagement or fraud 
he might have received morerShdh Makhan Lai v. Shri Kishen Singh, 
12 M.LA. 157 (193). The mortgagee is- not responsible for the total 
recorded rental of the property, but only for such sums as were actually 
received by him or on his behalf and for such sums, if any, as might have 
been received by him but for his own neglect or fault — Bancarsi Prasad v. 
Ram Narain, 25 All. 287 (P.C.) ; Parkinson v. Hanbunj, (1867) L.R. 2 H.L 
1 ; Gouri Nath v. Fateh Sin^, 3 O.L.J. 689, 38 l.C. 537. But where the 
mortgagee in possession fails to recover rent by a suit which proves abortive 
he cannot be charged with the rent merely- because he failed to recover 
it — Burke v. O’Connor, (1855) 4 Ir. Ch. R. 418. 


Where the mortgagor takes the mortgaged property on lease from 
the mortgagee and nuikes default in payment of rent, which according to 
the mortgage bond is to be credited towards interest the mortgagee can 
recover the rent even thou^ time-barred— Ghuton Mohammad y. 
Raieshwar, I.L.R. 1940 Lah. 658, A.I.R. 1940 Lah. 333, 192 I.C. 505. If a 
mortgagor takes the mortgaged property on lease from the -mortgagee, 
the mortgagee as landlord can file a suit on the basis of a rent note 
Bharoselal v. Daryao, 1961 Jab. L, J. 207; fagta v. Han Chand, A.I.R. 

195? J. & -K. 103. 

Where a mortgagee in possession instead of letting 
raivats and realising rents in the ordinary way, cultivates 
not liable to account for the whole of the profits arising to him Jy 
S 2d but Sly for such profits as he would have realised had he 1^ 
J to a tenSt, S as the mortgagor -uld have realised had he let it 
Raghunath v. Baraik Geereedharee. 7 W.R. 244. 

• Where in the case of a usufructuary mortgage the jenmi failed .0 
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recover the michavarom payable to him and allowed it to be barred, his 
inaction would enure to the benefit of the mortgagee and not of the mort- 
gagor— Kochw Kmju v. Sankara, A.LR. 1954 Tr.-Coch. 53, But where 
the mortgaged property fetching rent lay vacant for some period and the 
usufructuary mortgagee was allowed interest during the period,- credit 
for fair rent was given to the mortgagor for that period— Dam/i v. Devsi, 
A.LR. 1953 Katch, 77. 

The mortgagee in possession will be liable for the gross negligence of 
an agent employed by him for the purpose of collecting the rents, athough 
proper care was taken in the selection of such agent — Jones on Mortgages 
S 1123. 

467. Clause (c) — ^Payment of revenue : — ^Even before the Act a mort- 
gagee in possession was bound to manage- the property as a person with 
ordinary prudence would manage as if it vere his own, and unless there 
was an agreement to the contrary he was bound to pay out of the income 
of the properly the Government revenue and such charges of a public 
nature as might accrue due in respect of the property and be payable by 
the person in possession of the rente and profits, and he was not entitled 
to charge such paymients against his mortgagor in the.accoimts — Mirza 
Abid Hussain v. Mt. Kaniz, A.LR. 1924 P.C. 102 (106), 46 All. 269, 51 LA. 
157, 29 C.W.N. 214, 80 I.C. 1019 ; Rameshtoar v. Naramdeshwar, A.LR. 
1940 Pat. 627. .But where under the terms of the mortgage-deed as well 
as those of a lease of the mortgaged properties taken from the mortgagee 
by the mortgagor the Government revenue was payable by the latter, but 
had actually to be paid by the mortgagee, he . is entitled to add the samel 
for the purpose of ascertaining his total dues under the mortgage — Sahib 
Chandra v. Lachmi Narain, A.LR. 1929 P.C. 243 (245), 51 All. 686, 56 LA. 
339, 33 C.W.N. 1091, 119 LC. 612. This clause is the counterpart ofi 
clause (c) of section 65. In the absence of a contract to the contrary, the 
mortgagee in possession must pay revenue and other public charges in 
respect of the mortgaged property, and he is the person primarily respon- 
sible for payment of the same. He has no right to appropriate the income 
without paying- the revenue — Md, Hadi v. Parbati, 25 O.C. 2, A.LR. 1922 
Oudh 91, 68 I.C. 549 ; Kannye v. Nistarmi, 10 Cal. 443 ; Kundanmal v. 
Kashibai, 26 Bom. 363 ; Vithal v. Sriram, 29 Bom. 391, 7 Bom. L.R. 313. 
A Kanom deed could not be read as embodying a contract to the contrary 
to the provisions of this section and where the revenue payable to^ the 
Government was increased, the kanomdar and not the jenmi was liablci 
to pay the enhanced revenue — Sankunni v. Tavazi, A.LR. 1943 Mad. 627, 
(1943) 2 M.L,]. 127. Where at the time of the execution of the mortgage, 
no revenue was assessed on the land, but it was subsequently assessed, the 
mortgagee in possession was bound to pay the revenue — Md. Hadi v. 
Parbati, (supra). If owing to the default of the mortgagee in paying the* 
revenue, the properly is sold away, the mortgagor would not lose his right 
of redemption — Kalappa v. Shivayya, 20 Bora. 492 (494) ; Lakshmaya v. 
Appadu, 7 Mad. Ill (112). Where the mortgaged property is sold for 
arrears of rent due to the mortgagee’s default and is purchased by the 
mortgagee himself, the mortgagor is entitled in equity to redeem the 
mortgage— /atfcanm v. Shea Kumar, A.LR. 1927 All. 747 (748), 103 LC. 
370. This decision has been distinguished by Harris, C.J. and Agarwala, J. 
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of fte Patna Hi^ Court in a case, where the landlord was the Durch« 
at the rent sale, but later on it came into the hands of the mortgaeee anJ 
the mortgagor claimed redemption, on the ground that the Stv j 
redemption had for ever been extinguished and did not reVive whe^tJ! 
mortgagee eventually obtained the property— FeAiHa v Babn Lai 1R Uf 
133, AiR. 1939 Pat. 382, 183 I,C 374. Wte on dei 
to pay the revenue, the mortgagor pays it in order to avert the forfeiture 
or sale of the property, he may take credit for the amount when the 
accounts are adjusted and sue him every year in order to force him to 
make regular payment— /ai/ft Rai v. Govind. 6 All. 303 ; Hari v. Sridhar 
10 N.L.R. 9, 23 I.C. 131. If the mortgagee fails to pay the revenue and the 
mortgagor pays it, he is entitled to be reimbursed not only for the money 
expended .but also for the interest, thereon by way of damages — Krishan v 
Ambu Kuruv. 51 M.L.J. 633, A.I.R. 1927 Mad. 59, 98 I.C. 802, even where 
at the date, of the mortgagor’s, suit for .-.recovery of the .amount, a prelimi- 
nary decree, had been passed in his -suit for redemption against the mort- 
gagee and R . final decree was passed-, later on, because the mortgage-deed 
subsisted at the. date of the mortgagor’s suit for recovery of the amount— 
Duraiswanii v. V.enkata Reddy, A.I.R. 1940 Mad. 283, 50 M.L.W. 889. In 
such a .case the .mortgagee will be debited with the loss caused to the 
mortgagor and the; compensation. will be allowed for the whole period of 
the accounting-r-Misri, Ld v, Gajodhar, A.I.R. 1943 Oudh 433, (1943) 
O.W.N. 3.47. But unless .the mortgagee has actually collected rents or 
profits for a period prior to his getting into possession or unless he is so 
authorized to.- do,; the mortgagor must pay the revenue for period prior to 
the possession; of. the mortgagee — Jagat v. Sheonarain, A.I.R. 1938 Pat, 196 
(198), 174 I.C. 1001. . . , 

The mortgagee, however is not bound, in the absence of an express 
contfacjt, to pay enha7iced revenue if the enhancement is made subsequently 
.to his mortgage. Such enhancement must be paid by the mortgagor— 
Krishnier v, 'Arrappulli, 14 M.L.J. 488 ; Panigattan v. Raman Nair, 17 
M.L.j. 517 i.Thippa v. Krishnaswami, 9 M,L.T. 206, 8 I.C. 845 ; Panambatta 
V. Kalathipodkil, 16 M.L.T, 317, 25 LC-. 641 ; Hari v. Sridhar. 10 N.L.R. 9. 
(But see contra— Tuppari Nufnbu'dri v. Chinna Pari Kutti, 18 M.L.J, 31 : 
Nathuwath y. ' Kolli Vallapil; 22 M.L.J. 151, 12 LC. 140; Nanu Nair 
Ashta'Mbdrjtk. 2^ M.L.7. 772; 29 LC. 386; Vesteva v. Mahabala, 

1926 Mad 405' 91 LC. 943 \ Chempathoor Raman v. Nagalaseri, 24 LC, 
870 • Kolli Valapil v. Natuwath, 14 LC. 590). Thus, where there was 
nothing' in- the mortgage-deed to show that the terms as to the amount 
to be paid by the mortgagee had reference to any other than *e revenue 
under the settlement in. force at the time of the mortgage, the 'iltimate 
respohsibiUty in respect of any addition to the land revenue must devolve 
oh the raoxtgagoi— Krishnier v. Arrapulli, 14 M.L.J. 488. 

The -mortgagee is bound to pay the revenue under this.clause, if he is 
able to payTt “out of the income of the property” in his bands-Pamgatan 
I R^nln Nair 17 M.L.J. 517. If it cannot be paid out of the income. 
he^SaxW not bound to pay it-; but if he does pay it out of.his ovm 

pocket, he cL add the money -so paid to the amount 
P - Ao- CAP ni—Parzand Alt v. Kaniz Fatima, 22 O.C. 270, 54 I.C. 
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lord which are not actually paid by him — Prosanm v. Girish, A.I.R. 1934 
Cal. 149 (150), 37 C.W.N. 1162, 149 LC. 667. So also, in case of enhanced 
revenue, if the mortgagee pays it out of his own funds, he will be entitled 
to tack the aipount to his mortgage-money— fCojnayya v. Devapa, 22 Bom. 
440 ; Bohra Thakur Das v. Collector, 28 All. 593. 

The rule that the mortgagee of a lease-hold property becomes liable 
on the covenant for payment of rent, though he has never occupied or 
become possessed in fact of the porperty, applies only if there is no special 
provision to the contrary— Fafa Krista v. Jaganmth, A.I.R. 1932 Cal. 775 
(782), 36 C.W.N. 709, 59 Cal. 1314, 140 LC. 788. 

This clause does not apply where there is an express contract to the 
contrary, e.g., where the deed of mortgage distinctly provides that the 
Government revenue shall be paid by the mortgagor. In such a case the 
mortgagee will not be bound to pay the revenue, and' if the properly is sold 
on account of the reyenue falling into arrears, the sale cannot be set aside 
— Ooppath Naramparambath v. Koya Kutti, 29 LC. 344. So also in the 
case of enhanced revenue, although the decisions are not consistent as 
to which party is liable to pay it in the absence of any express contract (see 
supra), there can be no question that if the mortgagor expressly undertook 
the liability to pay the enhanced revenue, he must pay it, and cannot at the 
time of redemption claim the difierence between the original and the 
enhanced rate that he had to pay — Akbar Khan v. Kali Bhan, 39 LC. 
437 (Oudh). . 

'Other public charges' : — ^For instance, the mortgagee is bound to pay 
tagavi claims, for non-payment of which the property is liable to be sold 
away—Chitta Bhula v. Bai Jamni, 40 Bom. 483 ; Jhalliram v. Daulatsingh, 
A.LR. 1951 Nag. 254, LL.R. 1950 Nag. 862. The irrigation and other 
cesses charged upon the land are part of the land revenue and are therefore 
‘public charges’ — Gunnam Dorayya v, Vadapillari, 27 M.L.J. 295, 25 LC. 
797. Where the mortgagee in possession pays municipal taxes, and there 
is an agreement between the mortgagee and mortgagor that the rent is to 
be set off against the principal and interest, he is entitled to set off the 
amount paid as municipal taxes in the mortgage account so that he can 
remain in possession .till the liquidation of the sum paid as taxes— ^Cesho 
Ram v. Ram Lai, A.LR. 1936 Pat. 312, 163 LC. 55. See also Ram Asray 
V. Hira Lai, A.LR. 1949 All. 681. 

Rent ; — The amendment by Act XX' of 1929 which imported the 
words “and all rents” in cl. (c) did not really change the law and create a 
new liability on the part of the mortgagee in possession. Even under the 
old law, it was the duty of such a mortgagee to pay the rent of the mort- 
gaged property — Jagat v. Sheonarain, A.LR. 1938 Pat. 196, 174 LC, 1001. 
See Kannye v. Nistarini, 10 Cal. 443' and Vithal v. Shriram, 29 Bom. 391, 

The word “summarily” occurring in the latter portion of this clause 
implies that the proceedings for realization of rent by sale of the property 
are of a summary nature ; for instance, as in the case of a certificate 
proceeding under the Public Demands Recovery Act — Jagat v. She'onarain, 
supra, at p. 198 ; Jay Prasad Choubey v. Mt. Jasoda, A.LR. 1958 Pat. 649. 

This section deals with the relative ri^ts and duties of the mortgagor 
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and mortgagee and a third party, e.g., the landlord cannot recover 

or rent directly from the mortgagee-^acAmdra Mohan v 

for the Port of Calcutta, LL.R. (1938) I' Cal. 21, 41 C WN 114^.? °"^ 

rajulu V. Gopalaswamy. A.I.R. 1941 Mad. 401, S 4 I MWN^lVs m 

the mortgage-deed is silent as to the liability to pay rent the 

IS liable— Deo Saran v. Barhu Singh, A.LR. 1952 Punj. 286. 

Arrears of rent : —The mortgagee is bound to pay arrears of rent even 
Jough they were for a period prior to the execution of the morteaeel 
Kshetra Nath v. Durgapada, 52 LC. 902 (Cal.). The mortgagee is bound 
to pay arrears of rent which fall due in respect of the mortgaged property 
but he is not bound to pay arrears of rent which accumulate in respect of 
that portion of the holding which is not mortgaged to him— Rem Duhre 
V. Sahdeo, A.I.R. 1925 AH. 189, 83 LC. 188. A usufructuary mortgage- 
deed provided that out of the rents and profits of the mortgaged property, 
rent payable to the jenmi by the mortgagor should be paid every year by 
the mortgagee and the balance should be appropriated in lieu of interest. 
The mortgagee did not pay the rent: held in the suit for redemption the 
mortgagor was entitled to claim an adjustment of these unpaid rents due 
to the jenmi against the mortgage-amount and that interest should be 
allowed on these arrears — Kelu Kurup v, Manail Paru, (1940) 1 M.LJ. 
693, A.I.R. 1940 Mad. 686, 1940 M.W.N. 55. See in this connection Ram 
Ranbejoy v. Badri Upadhya, A.I.R. 1946 Pat. 36, 24 Pat. 545. 


Even where no money was left with the mortgagee to pay the arrears 
of rent, the mortgagee is boimd to pay the rent during the continuance of 
the mortgage and in case of default he cannot take advantage of it and pur- 
chase the property in the name of a benamidar — Narain v. Mahant, A.I.R. 
1952 Pat. 421. See also Bira Naik Mahanta Sidhakamal, A-I.R. 1951 Or. 
300, I.L.R. (1949) 1 Cut. 21. 


468. Clause (d)';— Repairs ; — ^Under this clause, his. duty to make 
the repairs lies to &e extent of ,tiie surplus rents and profits in his hands 
— Rickards v. Morgan, (1753) 4 Y. & C. 570 Appx. It is a paramount 
duty of the mortgagee to m^e the necessary repairs out of the surplus 
profits, and the Court will not accept the excuse that, to do so would 
diminish his interest or profits — Devi v. faru, 15 Mad. 290 (291). If 
he fails to make the necessary repairs, the amount of the loss cau^d to the 
mortgagor by such non-repair is an item which must be considered in 
determining the accounts in settlement of the mortgage at the time 01 
redemption— Shiva Devi v. Jam, supra. The duty, of the mortgagee to 
make repairs arises only if he is in actual possession of the pro^rty, 
therefore where the' mortgagee instead of taking possession leased the 
property to the mortgagor, held that not having been in possession he was 
not liable for damages for neglecting to keep the house in repair Baqua 
Ali v. Nisar Husain, 1885 A,W.N. 262, 


But the mortgagee is bound to make such necessary repairs as he 
in pay for out of the refits and profits. Especially, where the 
•ed' places the duty of doing the repairs on the mw g g 

not^ntitled to spend money on re^rs out of 
le amount to the mortgage-money— M m v.Ganesh, 116 J. . .A 
)29 All 348. Sec. 76(d) merely limits the amount to be spen 
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repair, it is not concerned with the question of priorities dealt with by sec. 
76(h) ; hence there is no conflict between sec. 76(d) and sec. 76(h)— Anand- 
ram Jivraj v. Premraj Mukunddas, A-I-R. 1968 S.C. 250. Mortgagee is not 
bound to repair if there is no surplus after deducting interest and public 
chaxg&s—Laxmiatmna v. Narasimha. 11 Law Report, 767. 

Under this section a possessory mortgagee is entitled to make cons- 
tructions on the land independently of any contract, provided it does not 
amount to waste. The amount spent on such construction is recoverable 
as mortg^e-money at the time of redemption — Rukmangal v. Mt. Durga, 
A.I.R. 1946 Oudh 101, 21 Luck. 43. But see Venkatashiah v. Venkata- 
krishnah, A.LR. 1958. Mys.. 20 where it has been held that the money 
so spent cannot be recovered. 

469. Clause (e) : — Act destructive or injurious to the property : — 
The rule in clause (e) may be compared with sec. 66, in which a similar 
obligation is laid on the mortgagor in possession. 

The mortgagee is prevented by this clause from doing any act likely 
to destroy' or injure the property. Thus, he cannot cut down any trees 
which already existed on the property when it was mortgaged ; but the 
removal of trees planted by the mortgagee himself is not an act destructive 
or permanently injurious to the property — Ratnchandra v. Shripati, 50 
Bom. 692, A.I.R. 1929 Bom. 595 (596), 99 LC. 400 ; Krishna v. Srinivasa, 
20 Mad. 124 (127, 128). Cutting of timber and clearing the ground for 
purposes of improvement will not constitute waste. If the trees have 
existed before possession was made over to the mortgagee the mortgagor 
will have the right to value the trees cut — Chandi v. Thomman, A.I.R. 
1951 Tr.-Coch. 109. The Babul tree when cut down does not grow again 
from the trunk. Having regard to its uses it is "timber” and the cutting 
of it by the mortgagee amounts to an act of waste — Ram Kumar v. Krishna 
Copal, A.I.R. 1946 Oudh 106, 21 Luck. 48. There is however no prohi- 
bition in this clause against taking the wood of a fallen tree which fell 
from natural causes. Such wood is part of the profits of the property and 
a mortgagee in possession is entitled to take the profits — Durga v. Ganga, 
A.LR. 1932 All. 500, (1932) A.L.J. 493. It the land is not agricultural 
land, it cannot be said that the utilify of the land has been injured by the 
tree-roots or stumps remaining on the land after the removal of the trees 
planted by the mortgagee — Ratnchandra v. Shripati, (supra). The mort- 
gagee’s act of cutting bamboo-clumps planted by the mortgagor amounts 
to waste, unless the bamboos were of a mature age and ripe for cutting. 
The cutting of bamboo of a particular class may amount to sayer produce 
like the cutting of jungle, and does not constitute an act of waste — Mahabir 
V. Sheoshankar, 112 LC. 434, A.I.R. 1929 Oudh 124. But while the mort- 
gagee is forbidden to commit ruinous acts, he is not liable for the losses 
caused by accident or vis major, e.g,, loss of the mortgaged premises by 
accidental fire. In such cases, the mortgagee is not only not liable for 
the loss, but is, on the other hand, entitled to get an additional security 
from the mortgagor and in default to recover the mortgage-money (sec. 
68) — Venkataswara v. Kesava Chetti, 2 Mad. 187. The. mortgagee is liable 
for the timber value of the trees Aat fall during his possession due to 
natural causes if he neglects to give notice to the mortgagor asking the 
latter to remove the trees — Nani Kunjukrishna v. Padmanava Pillai, A.I.R. 
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1959 Ker, 38. Where the mortgagee in possession is to applv the i 
income towards interest he cannot be made liable in 
=re«^ protective works to prevent the silting oTiS rSefe? 
caused by water-channels constructed by the Government— 
Narayanan v. Krishna Sankaran, A.LR. I960 Ker. 298. ^ 

Where two houses were divided by a partition-wall and there wa. •, 
commumcation-door between the two houses, and the owner morteSed 
them to two different persons after closing the door, held that neifter 
of the two mortgagees could re-open it, and that if one attempted to open 
it, the other could restrain him from doing so. An act like the openine 
ot this door materiaUy altered the condition of the property, and unless 
It could be clearly shown to be an improvement, it was destructive of the 
property within the meaning of this clause. For if the door of com- 
munication was left open by one party, the house was of no use to the 
other— Lachmz Narain v. Jetku Mai, 16 All. 386 (387). 


A mortgagee is not entitled to act in a manner detrimental to the 
mortgagor’s interests such as by giving a lease which may enable the 
tenant to acquire permanent or occupancy rights in the land, thereby 
jeopardising the mortgagor’s right to get khas possession. Such an act 
will fall within sub-cl. (e) of this section — Mahabir v. Harbans, A.LR. 
1952 S.C. 205, A mortgagee in possession as such has no right to create 
tenancies, permanent or otherwise, and whatever tenures are created by 
him during his possession 'would ipso facto come to an end when the 
mortgage is redeemed — Ram Chand v. Raj Hans, 3 A.L.J. 517 ; Gauri v. 
Mangla, A.LR. 1926 All. 463, 94 I.C. 442 (creation of occupancy right). 
The termination of the lease is subject to any right that might be con- 
ferred on the tenant by statute — Bhanshali Kushalchand Ramji v. Sha 
Shamji Jivraj, A.LR. 1958 Bom. 53. 


Althou^ a lease granted by the mortgagor after the mortgage which 
is permanent and not in the usual .course of management' or which is 
against the covenants in the mortgage is not binding on the mortgagee, 
and he can take steps to put an end to the lessee’s possession, still such a 
lessee has a ri^t to redeem and having that right he has also the right 
to restrain waste on the part of the mortgagee in possession, such as 
would depreciate the value of the equity of redemption— Buwnta v. 
Adarmani, 40 C.W.N. 57. . . 


470. Clause (f) ; — ^Insurance : — Section 72 gives the mortgagee power 
to insure the property, and if he so insures, this clause directs him' to 
apply any money which he actually receives under the policy in case of 
loss or damage of the property, either in re-inStating the property, m, 
according to the wish of the mortgagor, in reduction or discharge of the 

money. ’ . 

• “Under section 72, the mortgagee can insure -the mortgaged pr«mses 
for an amount not exceeding two-thirds of the 

required to restore the property in case of total f “g" 

(/)\f section 76 requires the mortgagee to apply any money f 
Sceive on a policy of insurance in re-instating the proi^rty, and if he 
S to do so he may be debited with such loss as may be sustemed by 
“mortigo^^^^ the mortgagee can be expected to discharge 
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this duty when he receives two-thirds only of the value of the property, 
is a puzzle for which I do not pretend to be able to give you any solution. 
The fact that a similar provision is found in the English Coveyancing 
Act, from which this section is borrowed almost word for word, may 
account for its finding a place in the Indian Act, but cannot help us in 
solving the difficulty” — Ghose’s Law of Mortgage (5th Edn.), pp. 575-576. 

This clause does not apply where the insurance was made neither by 
the mortgagor nor by the mortgagee but by the Receiver appointed by 
the Court in the mortgage-suit. If in such a case the property is destroyed 
by fire before it was brought to sale in execution of the mortgage-decree, 
and the Receiver obtained a large sum of money under the policy, held 
that the money received by the Receiver was not subject to the terms of 
the mortgage-deed, inasmuch as the insurance was kept oil foot by the 
Court through the Receiver as a matter of protection for the benefit of 
all persons who were parties to the mortgage-suit, and not by the mort- 
gagor or mortgagee in accordance with their contract in the mortgage-deed. 
The Court had ample discretion in directing in what manner the money 
so received should be laid out, and the mortgagor could not claim that it 
should be laid out in restoring the premises that had been destroyed or 
damaged by fire — Seth Dooly Chand v. Raineshwar Singh, 40 I.C. 623 
(Cal.). 

471. Clause (g) ; — ^Accounts : — In the case of a mortgagee in posses- 
sion, although it may have been executed before the Act came into ope- 
ration, yet the pmciples of this section and sec. 77 wiflr regard to the 
liability of the mortgagee to account are applicable, ' since they are 
mere codification of the law in existence before the Act — Md. Sadiq v.. 
Harakh Narain, A.I.R. 1936 Pat. 583 (584), 166 I.C. 545; Kamala Prasad 
v. Bamdeo, A.I.R. 1935 Pat. 148 (149), 155 I.C. 22. A mortgagee in 
possession is not a trustee for the mortgagor and has to render accounts 
according to this section and to prove that his accounts are true and 
correct — \Anandji v. Ahmed^hoy, I.L.R. 1940 Bom. 645, A.I.R. 1940 Bom. 
287, 42 Bom. L.R. 580. The liability to account of a mortgagee in 
possession depends entirely upon whether under the contract he has 
to hand over from time to time anything of the rents and profits to the 
mortgagor, for of such money he is a trustee for the mortgagor until it 
is paid over. In cases where only a portion fixed or proportion of such 
rents and profits is to be retained by way of interest, the liability to 
account is clear. Similarly, where the whole of the rents and profits are 
to be retained in reducton of a fixed rate of interest and the mortgagor 
must pay the balance of the fixed rate from some other source, it is clearly 
necessary to account, because the mortgagee in possession and the 
mortgagor cannot otherwise know how much excess he may have been 
from time to time to pay — Md. Sadiq v. Harakh Narain, A.I.R. 1936 
Pat. 583 at 'p. 584. In the case of a stipulation that the mortgagee 
should pay the 'mortgagor a certain sum annually over due payments 
from the earliest period of the contract cannot, in taking accounts in 
a redemption suit, be treated as statute-barred. The Court has in such 
circumstances the right in equity to allow simple interest on such 
over-due amounts — Ibid at p. 585.' So long as tlie relationship of 
mortgagor - and -mortgagee .subsists" the mortgagee who is in possession 
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1925 Mad. 825 (828), 48 M.L.J. 363. 9oTc gi' 
Where the mortgage-deed mentions that the mortgagee should S' 
evety year to the mortgagor a certain sum, that sum for foe w2 

mortgage period (even beyond 12 years) should he set off against^! 
morteaee-debt — Banuviri v UnTrhm: attd moi ah .-o.- “e 


mortgage-debt— Bonuxiri v. Sakhraj, A.I.R! 1931 All 585 f 19311 atT 

pofite realised by him from the mortgaged property so long as it wac 
m hw possession, though the mortgage be not a usufructuary one and 
whether the possession was taken with or without the consent of the 
mortgagor— MZA:<7nf v. Jeenooddeen, 7 W.R. 30. In a mortgage witii 
possession where tlie mortgagee is bound to render account of rents and 
profits, the rent can be taken to be equivalent to the interest only in 
the absence of a definite finding as regards Tent— Hardit v. Mt. Damo- 
dari, A.I.R. 1933 Lah. 141, 145 I.C. 122. The mortgagee cannot contract 
himself out of the statutory liability to keep accounts. Clauses (g) and 
(h) of this section are not qualified by any such proviso as “in foe E,bsence 
of a contract to the contrary” Therefore, they apply in all eases except- 
ing those in which sec. 77 makes them inapplicable. Hence every mort- 
gagee in possession is bound to account under these two clauses unless 
he establishes a contract in terms of sec. 77 — Kamah Prasad v. Batndeo, 
A.I.R. 1935 Pat. 148, 155 I.C, 22 ; Lai Bahadur v. Murlidhar, 27 O.C. 
250, 74 I.C. 95, A.I.R. 1924 Oudh 92 (94). See in this connection Maha- 
deo V. Md, Siddiq, A.I.R. 1949 AU. 189, .I.L.R. 1949 All. 302 and Baij 
Nath V. Parbin Singh, A.I.R. 1945 All. 48, I.L.R. 1945 All. 42. Where a 
mortgage-deed providing for interest is silent us to possession, and the 
mortgagee takes possession of the mortgaged property, he is account- 
able for the rents and profits received — Madari v. Baldso Prosad, 27 All. 
351 (F.B.). But before the liability to account can be enforced, it must 
be proved that the mortgagee had received possession. Tlie mortgagee 
is to be charged in respect of that only of which he has taken possession— 
ChuniU V. Abdul, A.LR. 1937 Bom. 483 (486), 39 Bom. L.R. 795, 172 
I.C. 584. Wliere foe mortgagor himself is .allowed to remain in posses- 
sion as a tenant of the mortgagee, his liability to account does not arise 
— Shivaraj v. Mylapore H. P. Fund, Ltd,, A.I.R. 1943 Mad. 62, 1942 
M.W.N. 625. Hie account usually directed against the mortgagee in pos- 
session is of what he has, or without default might have, received from 
the time of his taking possession. His liability in the first instance ex- 
tends in favour of those interested in the equity of redemption— Ihid. 
This liability, although absolute in the abstract may be reduced or qualifi- 
ed by the obstruction of the mortgagor to make foe best use of the pro- 
perty— Jhid, at p. 487. The mortgagee is none the less bound to keep 
accounts because he holds possession also as lessee— 'HMiwomnn Pmhad 
v. Babooee, 6 M.I.A. 393 (422). A mortgagee in Pf session is under a 
statutory liability to keep accounts under clauses (g) and (/i) ot tois se^ 
tion and this is so in foe case of every mortgage whether 
or otherwise. Where he fails to keep the accounts as f 2 

the Court can make every presumption against ^ nec- 

A T-R • 1941 Oudh 84 1941 O.L.R. 13. If foe mortgagee refuses or neg 
fe"Lvert 4 accounts, foe Court must take foe best evidence 
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available and decide upon it. The general presumption will no doubt 
be against the mortgagee, but tliis would not justify &e Court in accept- 
ing without examination any evidence which may be ofEered by the mort- 
gagor — Ghose’s Lato of Mortgage, 5th Edn., p. 598 ; Muhammed v. Uttam- 
chand, 63 I.C. 598 (600) ; Allah Yar v. Thdkur Das, 24 P.L.R. 1918, 44 
I.C. 9 ; Gholam Nuzuf v. Emantim, 9 W.K. 275. 

A suit merely for accounts cannot be maintained by the mortgagor 
unless he asks for redemption also — Hart v. Lakshman, 5 Bom. 614. If the 
same mortgagee holds two separate mortgages from the same person, the 
latter has a right to obtain separate accounts of the two mortgages, 
aldiough the two accounts may have been included in one suit — Ram 
Chandra v. Janardan, 14 Bom. 19. As regards the mode of keeping and 
taking accounts see Samji v. Ratna, A.I.R. 1950 Kutch 47 and Bhabhan- 
bai V, Kanji Ravji, A.I.R. 1950 Kutch 90. 

The mortgagee is under a statutory liability to keep clear, full and 
accurate accounts. Accounts to be full must be detailed and supported by 
vouchers. If he does not render accounts or keep them, the Court will 
make every presumption against liim — Kazim v. Debi Dayal, A.I.R. 1934 
Oudli 104, 9 Luck. 456, 148 I.C. 880 ; Ram Kishan v. Badri Bishal, A.I.R. 
1937 AU. 337, I.L.R. 1937 All. 685, 170 I.C. 624 ; Gajadhar v. Baidyanath, 
A.I.R. 1950 Pat. 379, 29 Pat. 545 ; Deokt Devi v. Devi Das, A.I.R. 1951 Pep- 
su. 18. The accounts to be kept by the mortgagee are independent of those 
which may be kept by a third person, as for example, the patwari, and 
cannot be dispensed with on the ground that the latter was keeping them 
— Kuddt Lai v. Aisha, 2 Luck. 564, A.I.R. 1927 Oudh 199 (201, 202), 102 
LC. 263 ; Lakshmi Narain v. Mohamdi, 7 Luck. 454, 137 I.C. 102, A.I.R. 
1932 Oudli 123 (133). The mortgagee isiiable to the mortgagor for any 
sum realised by him out of the mortgaged property. The fact that the 
realisations were unauthorised . or unla\^l does not qualify Iris liability 
in this matter. If the mortgagee in possession does not keep accounts 
or does not produce the accounts in a suit for redemption the Court will 
make every presumption against him. The Court will calculate the 
amount due under the mortgage on the basis of gross rentals, on tire hyp- 
othesis that all the tenants had paid their rents — Lakshmi Narain v. Moh- 
amdi, supra ; Said Ahmad v. Re/a Barkhandi, 8 Luck. 40, 139 LC. 64, 
A.I.R. 1932 Oudh 255. But it cannot be laid down as a hard and fast 
rule that whenever a mortgagee has failed in his obligation under this 
clause he must necessarily be made liable on the basis of die gross rental. 
It is conceivable that there may be cases in which the raising of a pre- 
sumption that all the tenants have paid their rents may not be justified — 
Kazim v. Debi Dayal, supra, at p. 106 ; Chunilal v. Abdul, supra. When 
the mortgagee is made liable for the rental, he should be allowed the 
costs of collection— v. Debi Dayal, supra, at p. 106. The liability 
of die mortgagee for the omission to take drastic measures against the 
mortgaor who was the agent of the mortgagee for collection of rents must 
be limited by the circumstances of the case, and he cannot be required to 
account for more than what he has received in the absence of proof diat 
but for his gross default or mismanagement or fraud he might have 
received the full rent — Chunilal v. Abdul, supra, at p. 487. Where a 
mortgagee has obtained possession under an invalid agreement for sale. 
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liis possession may be deemed to be that of a mortgagee wIip -v • 
established that the agreement was inoperative in law he L 
^ed upon to. account for the rents and profits as if he wL thfi^ 
gagee m possession— 5c7na Clman v. Nimai, 35 C.L T 58 If tlip 
gagee does not keep ahy accounts nor file them in Courtl iS daimfor 
disallowed-JRai SMdi Lai v. Lai Bahadvr 
339 (P.a), 37 C.W.N 420 (423), A.LE. 1933 P.C. 85 ; sZmI tut 
blmt V. Bat Jtykor, A.I.R. ^66 Guj. 40. TTie mortgagees accounts muSi 
be pr^ared by WeK or by his own agent, and must comprise the gross 
receipts reahsed frona the tenantry, and not merely what actually reaches 
the mortgagees hands. These accounts must be full and complete - and 
not mere abstracts of the receipts during the period of the .mortgagee’s 
possession. An account professing to show the demand and eoUecHons 
from the tenantry, for any one year should be supported by detailed 
account showing each item of collection and every individual mentioned 
in the total sheet. It is not a sufficient reason for the non-production of 
the accounts required by law for the defendants to say that, under their 
peculiar circumstances, they could not keep them— Rdm Kissen v. Sha 
Kundan Lai, W.R. (1864) 177. Where the mortgagee in possession fails 
to keep accounts, the fair occupational rent, and not actual -receipts is 
to be credited towards income. If that rent is less than the amount of 
interest then the mortgagee cannot claim to add the balance to the prin- 
cipal but must be satisfied with whatever he has received. If the amount 
is more than the amount of interest, the additional amount will go to- 
wards the satisfaction of the principal — Surafsing Chandanmal Marwadi 
v. Nomanhhai Abdulhvssein Bohari, A.I.R. 1961 Bom. 43. ^ 


Where in an Enghsli mortgage it was agreed between the mortgagor 
and the mortgagees Aat certain nominees of the latter should be appoint-: 
ed managers and be liable to furnish accounts to the mortgagees and a 
separate deed of management was contemporaneously executed by the 
mortgagor in favour of the nominees to which the ihortgagees were not 
parties : held that the managers were the agents of the mortgagor and 
not of the mortgagees who had perfect right before lending money to 
insist upon mortgagor appointing managers in whom the “P^Sagees 
had confidence— v. Eastern Mortgage & Agency Co., 25 C.W.N. 
265 (P.C.). 


Whetlier a mortgagee is liable to be redeemed or to render account 
depends upon the term of the decree. Where under a mortgage decree 
the mortgagee had the right to retain possession of the mortgaged pro- 
perty until a fixed amount is paid by the mortgagor, he could rede^ 
Ly on payment of. the amount decreed wiffiout any qo^tion of ?cco^ . 
inz—Sh^rai v. Myldpore H. P. Fund, Ltd., A.I.R. 1943 Mad. 62,-19^ 
M WN 625 ! If it is desired that accounts should be fpkra as again . 
ftfmo'rtgfgee in possession, there must be a special direction m ffie 

fbr SSL 
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is right in not taking accounts on tlie basis of the mortgagee being in 
possession. If tlie Court on the allegations of tire parties and proof 
thereof has not directed accounts on that basis, it cannot afterwards alter 
its order by doing so — Amndji v. Ahmedbhoy, I.L.R. 1940 Bom. 645, 
A.I.R. 1940 Bom. 287, 42 Bom. L.R. 580. Before accepting or rejecting 
the accounts in suits between the mortgagor and the mortgagee, it is usu- 
ally necessary to examine drem critically. When an account is presented, 
the Judge on whom rests die responsibility of coming to a tiue decision, 
must examine it, and before arriving at a conclusion as to whether it is 
such an account as a prudent man ought to accept, he must consider the 
details and ascertain whether it has been kept on principles which in- 
dicate that it is probably correct — Kundan Hal v. Kasliibai, 26 Bom. 363 
(371). Before having recourse to an estimate or average not based on 
actual figures, die Judge must apply his mind carefully to the account 
which purports to be the account of actual receipts and disbursements 
and determine on its inherent appearance of accuracy and probability 
and any other evidence that may be available whether it is an account 
which most probably represents correctly what has actually occurred — 
Ibid (at p. 370). Where accounts are impeached on the ground of fraud, 
two or three instances of particular items, which can be taken as false 
and fraudulent, must be brought to the notice of the Court before it can 
be called upon to order the accounts to be re-opened from die first — Boo 
Jinathoo v. Shah Nagar, 11 Bom. 78 (following Williams v. Barbour, L.R. 
9 Ch. D. 529). 

Tlie mortgagee in possession cannot contract himself out of the duty 
to account — Chen Smkar Lai v. United Bank of India Ltd., A.I.R. 19.5.5 
Cal. 569. 

472. Clause (h) : — ^Under this clause the mortgagee is bound to apply 
the rents and profits, after deducting the expenses herein mentioned, in 
discharge of the interest, and in reduction of the principal money if pos- 
sible. The rule has been thus stated: “Tlie gross receipts, whether they 
arise from the rents or fiom accidental payments, are Ascertained at the 
end of each year, and after deducting die necessary outlay on account 
of revenue, expenses of collection and preservation of the estate, the 
balance goes to reduce, either in whole or in part, the interest and if 
tiiere is a surplus over, it goes to die reduction of the’prindpal money, 
the account being closed at the end -of each year" — Ghose’s Law of 
Mortgage, 5th Edn., p. 594; Muhammad,- v. Uttam Chand, 63 I.C. 598 
(Lali.) ; ' Jaiiit Rai v. Gobind, 6 All. 303. If the mortgage-debt is fully 
paid off out of the usufruct, and die mortgagee thereafter continues to 
remain in possession and to receive the profits, he is said to avail him- 
self of another mans money for his own use and benefit, and ought to be 
charged with interest from the time at which the mortgage-debt was 
satisfied — Bhat/alal v.Mahomed Hakim, 51 I.C. 294 (Nag.). Tlie Allaha- 
bad High Court holds that no interest is payable on the surplus money 
found with die mortgagee after the satisfaction of the mortgage, till the 
date of the institution of the suit for redemption. But after the institu- 
tion of the suit such interest is payable by the mortgagee. Tlie institu- 
tion of the suit is really a notice to the mortgagee calling upon him to 
hand over the surplus money. From that date the mortgagor will be 


93 
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iJmself within the exception mentioned in sec. TiSarfJ^ 

MmimW A I.R. 1943 Oudh 38, (1942) O.W.N. 585. Such a 
!L”°^ ‘'»^stee in the strict sense of the term but holds a fidudan^?W. 
acter. Hence, q court of equity has full power to order inter^ to be 
paid on collections which have been wrongly \Mtliheld by the mort^ag^ 
—Jagannath v. Sripathibabu, A.I.R. 1945 Mad. 297, (1945) 1 M.L.T°^8 
As to the instances of tlie mortgagee's liabih'ty to account for the rents 
and profits realized by him, see Aninachdlam v. Jagannatha, A.I.R. 1948 
Mad. 137, (1947) 1 M.L.J. 399 ; Kerala Varman v. Parameswaran, AJ.R, 
1950 Tr.-Coch, 105 ; KotjakkiiHi v. Kunhipafhu, A.I.R. 1950 Tr.-Cocb, 
33. Wliere in a suit for the sale of the mortgaged propertj' the iriori:- 
gagee who was in possession of the propertj^ during the continuance of 
the mortgage fails to establish tenanc)' under the mortgagor, the latter 
is entitled to have an accounting from die mortgagee for die profits 
derived by him and so that they may be adjusted against the mortgage 
money— Upendra v. Taranaih, A.I.R. 1962 Assam 52. 

Tlie mortgagee must, if he retains some of the mortgiigors money, 
apply it to tlie reduction of capital. Tliis equitable liability takes prece- 
dence of his right under die contract to refuse piecemeal pajment of the 
capital sum lent. Mliere, however, he is entided to retain the whole of 
the rents and profits and where his liability to make the stipulated pay- 
ments to or on behalf of the mortgagor is independent of the anoount of 
such rents and profits as he may in fact receive from the'propertj', there 
can be no reason to call upon him to account. A mortgagee cannot be 
held liable to account for yearly rents or to apply the sums wliich he 
fails to pay in reduction of the capital — Md. Sadiq v. Harakh Karain, 
A.I.R. 1936 Pat. 583 (585), 166 I.C. 545. If a usufructuai)' mortgagee 
retains a portion of tlie consideration agreeing to pay interest diereon, 
arrear of interest is to be treated as an item to be included in the settle- 
ment, of accounts at the time of redemption — Uatheci Bhargavi v. Ayya- 
ppan Kochan, A.I.R. 1959 Ker. 163. 

Tlie mortgagees will be debited not only with the profits actuaHy 
received by them, but also wudi the profits which they could have real- 
ised but for negligence and carelessness. Even though there fe a stipu- 
lation in the mortgage-deed that if the profits of the mortgaged 
be found to be insufficient to cover the interest, the mortgagor shau pj 
the deficiency, such stipulation can apply only to the case "Jere 
profits of the property have decreased and not to tlie case whae die m 
Uees oiving to tliir own drfanlt have failed to P'f ^ 

nSm Dei V Sfier Singh, 1929 A.L.J. 217, A.I.B. 1929 AE 260 (285), 114 

I.C. 876. 

Wliere the mortgagee (of a zarpeshgileasej fails 

of the rent, as agreed in the rXmp^on 

gage-money is from time to time reduced and the 

Sit acts rightly in making the account on the principle laid down m 
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clause. But the sub-mortgagees are not liable to account on the basis of 
the original zarpeshgi deed, because there is no privity of contract bet- 
ween them and the original mortgagor and the decree for payment of 
money cannot properly be made against them, though the mortgagor’s 
decree for recovej-y of possession AviU of course be valid against them — 
Bacilli Lai v. Jang Bahadur, A.I.R. 1939 Pat. 427 (428), 180 I.C. 795. 

The mortgagee obtained a lease of the mortgaged house from die 
mortgagor and advanced a certain sum to him for repairing and recon- 
structing the house. The advance was to be set off against the rent pay- 
able at a certain rate by the mortgagee — held, clause (h).had no appli- 
cation since the mortgagee came into possession as tenant and not as 
mortgagee, nor was the possession in any way referable to the mortgage 
sued upon — Gulab Chand v. Ram Kumar, A.I.R. 1941 Pat. 296, 22 P.L.T. 
230, 19S I.C. 533. 

A stranger auction-purchaser purchased the mortgaged property at 
a sale in execution of the decree of the prior simple mortgagee. Tlie 
puisne mortgagee sued to realise his money by the sale of the mortgaged 
property. The stranger auction-purchaser was allowed to "continue in 
possession till the proportionate share of die money due on the prior 
mortgage had been paid off, because die money paid for his pur^ase 
was utihsed to pay off the - prior mortgage. Held, that the puisne 
mortgagee in calculating the money due to him was not entided to call 
for an account of the profits of the property in the hands of the stranger 
auction-purchaser, who, in his turn, was not entided to claim any interest 
for the period during which he was in possession — Mohd. Mohsin v. 
Kaimr Raza, A.I.R. 1956 All. 422. 

Occupation rent: — An alternative mode of charging the. mortgagee 
in actual occupation is to charge him with an occupation rent, and diat 
is more suitable in die case of buildings, whether places of residence or 
trade premises. It is only when he is actually in possession, or at least 
by his servants or agent, that occupatnon rent is chai’ged — Shepard v. 
Jones, 21 Ch. D. 475. In die case of buildings in the possession of the 
mortgagee, personally occupied by him for the purpose of residence or 
carrying on trade, he might be charged with a fair occupation rent ; and 
in the case of lands personally occupied or cultivated by him, he might 
be charged either in that way or with the actual net profits realised by 
him in using die land — per Westropp, C.J. in Prabhakar v. Pandurang, 
12 B.H.C.R. 88. But there can be no question of occupation rent if the 
mortgagee does not occupy the premises but lets diem out to tenants — 
Kishun Lai v. Hira Lai, 10 P.L.T. 487, A.I.R. 1929 Pat. 571 (573), 120 
I.C. 768. Wliere a mortgagee in possession actually cultivates die mort- 
gaged land or part of it, he should be charged tiie net profits of liis 
cultivation and not occupation rent — Dadnu v. Somnath, 6 N.L.R. 109, 
7 I.C. 547 (549). ... 

The words "net profits” in sec. 9 (1) of the U. P. Debt Redemption 
-Act are to be interpreted in the sense in which the words “fair occupa- 
tion rent” have been used in die present clause— Dora v. Mathura, A.I.R. 
T951“A11. 643 (F.B.), 1951 A.L.J. 354. The most favourable rate of rent 
at which the land- could be settled with a tenant is the "fair occupation 
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rent at which profits are to be worked out. The cirdp rafo • i 
absence of any other evidence should be taken as a “fair nnm, J ™ 
—ibid overruling A.I.R. 1944 AU. 283 and A.LR. 1950 All. ll 

Expenses for management, collection, etc. —The itaUcispH 
viding for expenses incurred for management and collection of rpl? 
profits have been newly added. These'words 
{ ) of sec. 72, and the' expenses could be made riii additional charge on 
the property. Under the present section tliis is not allowed but ihe 
mortgagee IS simply permitted to deduct these expenses in the account 
of his receipts. 

1 1 ^ possesssory mortgage collection charges may proper- 

ly be added where the mortgagee is held liable to accounting under this 
section. Wliere, however, the mortgagee in possession is not liable to 
account to the mortgagor, tlie mortgagee is not entitled to collection 
charges in the absence of a provision to tliat effect in the mortgage-deed 
—Kirat Singh v. Bam Saran, A.I.R. 1941 Oudh 380, (1941) O.W.N. 687, 194 
I.C. 405. A. mortgagee in possession in the absence of evidence is entitled 
to 10 per cent, of tlie profits of the mortgaged property as costs of collec- 
tion— Sir Md. Ejas Rasul v. Saiyid Alt, A.I.R. 1941 Oucfii 498, 1941 0.\V.N. 
768, 194 I.C. 615 ; sfee also Secretary of State v. Saroj Kumar, 62 1.A. 53, 62 
Cal. 499, A.I.R. 1935 P.C. 49 ; Girish Chandra v. Shoshi Shikhareswar, 
27 Cal. 951 (P.C.), 4 C.W.N. 631 ; Thakur Dwara v. Jangu Singh, A.I.R. 
1950. All. 105. A mortgagee in possession filing suits to recover arrears 
of rent from tlie tenants is entitled to the costs of tlie rent suits— Sir Md. 
Ejas Rasul v. Saiyid Alt,- supra. The mortgagee can diarge only the 
expenses incurred by him in tlie management of his estate. Consequent- 
ly he cannot charge for personal services — Mahadev v. Rama Chandra, 
6 Bom. L.R. 590. But he is not debarred from employing an agent to 
manage the estate and from charging for his salary — Heera Singh v-. 
Sahao Lachman Das, (1858) 1 N.W.P. S.D.A. 447. But if tlie manager is 
his own son, he cannot charge for his salary unless the son resides at a 
distance from liis father, in which case his co.'t of maintenance will be 
debited against the mortgagor — Kadir Moidin v. Nepean, 26 
(P.C.). Usually, collection charges are allowed at 10 per cent, on the 
gross receipts — Givish ChundBr v, Shoshi ShikhuTBswor, 27 Cal. 9 1 ( • •/* 
Again, if the mortgagee has to sue tenants or others for recovery ot ten, 
for injunction against waste, for trespass or the like, he is entitled o 
charge for the cost of litigation— Sounders v- Roo Kh^oman ^ 

N.W.P.S.D.A. 692; Basant Singh .v. Mata Baksh, 1/ O.C. 47, ^ • • 
456. In Madras, -however, it has been held that the mortgagor is no re 
ponsible for any expenses of litigation incurred, by fte 
recovering rents from tenants -put into possession by the moitg g 
self, and ia fact that -the mortgagor it.taelf the * 

mortgagee can make no difference in principle-Pokree Saheb v. mr 

Beary, 21 Mad. 82. 

The words “on the mortgage-money" have heen 
clause because they are ambiguous. Where „„ey’ migW 

for the payment of simple interest only, flie „ ,Zm that 

indicate compound interest. The word mterest b sufficient to 
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according to tlie terms of a particular mortgage-deed it will be calcul- 
ated as simple or compound as die case may be. 

473. Clause (i). Effect of tender or deposit — ^Account for ‘gross* 
receipts : — As -cl. (h) provides for deducting expenses incurred for the 
management of the property or collection of rents and profits the word 
‘gross’ has become, unnecessaiy and . superfluous and -hence it has been 
omitted. 

Before this amendment, tliere was a divergence of opinion as to • 
whether the mortagee was entitled to deduct tlie collection charges and • 
other expenses after the mortgagor tendered or deposited die mortgage- 
money. The Allahabad High Court was of opinion that die mortgagee 
was liable to account for die gross receipts from the date of die deposit, 
and was not entitled to any deduction on account of collection charges, 
even though there was an interval of several years between the date 
of the deposit and the date of institution of the redemption suit — Beni 
Prosad v. Narain, 5 I.C. 529 (531). Tlie Madras High Court, on the 
other hand, held that a mortgagee remaining in possession after a lawful 
tender or deposit was no doubt liable to account for gross receipt's from 
•the mortgaged property, but he would be entitled to all due allowances 
such as ■ for payment of Government revenue, collection charges and 
necessary repairs of the property, subsequent to the tender or deposit, 
diougli he might not be entitled to die benefits of die special stipula- 
tions in the mortgage-deed. The words *notwidistanding the provi- 
sions in the other clauses of this section” have been used in clause (i) out 
of abundant caution, and are not intended to mean that die mortgagee 
remaining in possession after a valid tender or deposit was not to be 
repaid the expenses which he had justly incurred in performing die 
duties under clause (a), (c) and (d). Tlie mortgagee was mot a person 
of worse position than a trespasser— Suhbrr Rao v. Sarvarayiidu, 47 Mad. 

7 (26, 27) A.I.R. 1923 Mad. 533, 44 M.L.J. 534, 72 I.C. 292. 

To avoid this conflict of opinion, the italicised words have been 
added at the end of this clause, adopting the Allahabad view. 

The question whether the mortgagor is entitled to claim any interest 
on the profits received by the mortgagee after the date of deposit has 
been answered by the Allahabad High Court in the afifirmative {Bent 
Prasad v. Narain, 5 I.C. 529), and by the Madras High Court in the 
negative {Subba Rao v. Samrayudu, 47 Mad. 7 at p. 29). Tlie Bombay 
High Court has held that where a mortgagee in possession holds over 
after payment of everything due to him, interest on surplus profits is to 
be calculated not from the date of the suit but from the date when 
the mortgage amount was paid — Kishanji v, MotiJal, A.I.R. 1929 Bom. 
337, 31 Bom. 476. 

Tlie word ‘ expenses’. /in' this clause should riot be restricted to what 
has to be spent for the management and collection of rents and profits. 
The mortgagee is not entiled to the credit for pubh'c taxes which he 
paid after the amount due under the decree was tendered by the 
mortgagor — Rajagopala v. Pandithan, A.I.R. 1946 Mad. 464, (1946) 1 
M.L.J. 392. Where the mortgagor brings a suit for redemption and 
accounts on the ground that the debt has been satisfied out of the profits. 
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he would be entitled to a preliminary decree even if he Has not f j 

lS2TaT'l5‘?^ Th v. Badri Siagt.^fj 

iy52 Fat. 155. The word receipts in sec. 76(i) does not 

WO&t^-^amin Prasad Singh v. Radha Kant Prasad Singji, A.LB™1957 

Mortgagee Uable for loss : -Tlie last para makes the mortgaBee 
hable for loss occasioned by failure on his part to perfom any J K 
duties imposed upon him by this section. If a portion of the morteaS 
propeiiy is lost owing to some default on his part, and he is theiefoe 
unable to put the mortgagor in possession of that portion at the time of 
redemption, the mortgagee will be debited with die value of the knd 
in taking the mortgage-accounts— Gopcla Jfejion v. Narauana 5 LW 
539, 40 I.C. 70. 


Wliere the mortgagee in possession obtained .a decree against tiie 
lessee of the mortgaged property but failed to execute it, he must mdce 
good to the mortgagor tlie loss caused by such failure alAough the leasa 
had been eflFected by the mortgagor— Chflndra v. Dwarke, A.I.R. 1936 Lah! 
42 (44), 161 I.C, 984, Tlie stipulation in a mortgage-deed that if the 
profits be found to be insufficient, the mortgagor shall pay the deficiency 
in interest from year to year, does not apply to a case where die profits 
have not in fact decreased, but the mortgagees have owing to dieir own 
default failed to recover them — Mt. Ratan Dei v. Sher Singh, A.I.R. 1929 
All. 260 (263), 114 I.C. 876. 


A suit for redemption against' the mortgagee in possession was dis- 
missed as premature becJause the period of 12 years for mortgagee’s 
possession had not expired. Tlie lower appellate court decreed tiie suit 
as the period of 12 yeai’s expired during the pendency of die appeal 
and allowed the plaintiff to realise mesne profits from the date of the 
suit. On furtiier appeal to die High Court it was held tiiat the plain- 
tiff was entitled to recover mesne profits from the date on which lower 
appellate court passed the decree-^j/yan Krishna v. Kunjikutty Ammo, 
A.I,R. 1956 Trav.-Co. 203. 

Tlie last para enables tlie mortgagor to set off any loss suffered by 
him owing to die mortgagee’s default in the same suit ; a separate suit 
for such account is not necessary — Shiva Devi v. Jaru, 15 Mad. 290 (291). 
The question must be dealt widi in die suit itself and must not be lett 
to be determined in execution — Gopala Menon v. Narayana, supra. 


Tlie last para provides ivith only a cumulative remedy and is not 
intended to operate as a bar to any other remedy which the mort^^r 
may have under the law— Sitxi Chidambara v. KamaMn, m Mad. a 
(73). Thusi where the mortgaged property has been sold away owing 
to die mortgagee’s default in payment of a^ears or revenue, the mort- 
gagor may either at die time of passing of the decree for pdemp • 
ask that the mortgagee be debited with die loss imder the las p 
sec. 16, or he may bring a separate suit fof compensation for 10®® “ 
land— Sio« Chidambara v. Kamatchi, supra. So also, where th® ^ 
gagee causes loss to- the mortgaged property m his ^ 

fog away certain trees, the mortgagor can S 

by a serrate suit, and need, not’ necessarily debit die mortgagee 
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the loss when tjiking . accounts at the time of redemption. Tlic word 
‘may’ in tlie last para of this section has not the force of ‘must’ — Mahabir 
V. Sheo Shankar, A.I.R. 1929 Oudh 124 (125), 112 LC. 434. 

Under the last paragraph the mortgagee is liable to account not only 
for the income but also for tire corpus — Chen Sankar Lai v. UnifechBank 
of India Ltd., A.I.R. 1955 Cal. 569. A mortgagee is not entitled to 
deduct the cost of cultivation of the mortgaged land under sec. 76 (i) — 
Narain Prasad Singh v. Radha Kant Prasad Singh, A.I.R. 1967 Pat. 5. 

77. Nothing in section 76, clauses (6), {d), (g) and (/i), 
Receipts in lieu of applies to cases where there is a contract 
between the mortgagee and the mortgagor 
that the receipts from the mortgaged property shall, so long 
as the mortgagee is in possession of the property, be taken in 
lieu of interest on the principal money, or in lieu of such in- 
terest and defined portions of the principal 

'47S. Scope of section : —This section refers only to clauses (6), (d), 
(g) and (h) but omits clause (c) of sec. 76 which makes it obligatory upon 
the mortgagee to pay the Government revenue, etc. — Misri Lai v. Gajdhar, 
A.I.R. 1943 Oudh 433, (1943) 0;W.N. 347. Where the entire receipts 
from the mortgaged property are not appropriated by.him in lieu of interest 
or of interest and defined portion of the principal, the mortgagee is not 
entitled to the benefit of this section — Rameshwar v. Rama Asrey, A.I.R. 
1942 Oudh 499, (1942) O.W.N. 556. 

The principle underlying -secs. 76 and 77 is that the usufruct of the 
mortgaged property represents the mortgagor’s money in the hands of the 
mortgagee for which he is bound to account at the time of redemption 
except to the extent to which he is expressly authorized to appropriate 
such usufruct towards interest due to him or towards interest and principal, 
if any surplus is left after meeting the interest — Kebt Karup v. Manail 
Paru, (1940) 1 M.L.J. 693, A.I.R. 1940 Mad. 686, 1940 M.W.N. 55. A 
lessee mortgaged his interest by a mortgage-deed which provided that the 
Mortgagee should remain in possession of the property and enjoy the pro- 
fits in lieu of interest but he was to pay the rent due to the lessor. At 
the end of 3 years the mortgagor was to regain possession of the property 
merely on the repayment of the principal amount. The mortgagee did 
not pay the rent ; held, the eflcect of the document was to take the mortgage 
entirely out of the purview of sec. 76, clause (fj), and as the lessor did not 
insist on the payment of rent, his inaction enured to the benefit of the 
mortgagee, not of the mortgagor. Hence in a suit for redemption the mort- 
gagor was not entitled to credit for the unpaid rents — Cheriyath v. 
Kannumot, (1941) 1 M,L.J. 484, A.I.R. 1941 Mad. 549, 1941 M.W.N. 239. 
But where under the possessory mortgage-deed a sum of money was 
calculated as the amount of profits which would accrue annually to the 
mortgagee, and it was provided that if the amount fell short, this would 
have to be made good by .the mortgagor at the time of redemption : ' held, 
that the mortgagor’s undertaking to make up the deficiency in profits was 
wide enough to cover the case of remissions, and although the deed was 
not “accountive” the mortgagee was entitled to recover the deficiencies in 
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profits under the terms of the mortgage — Kir at Sineh v Ram * 

1941 Oudh 380. 1941 O.W.N. 687, 1941 OX.R 46? {94 S 

Clauses (g) and (h) of sec. 76 are absolute in their terms anH a.- 
qualified by any contract to the contrary. The liability of a mortEaL"^ 
possession to render accounts and give credit to the mortgaeor^S Ml 
receipts after deduction of expenses is absolute, and the mortgagee cann. 
contract himself out of it unless he can bring himself strictly within I 
exception provided by the present , section— Mf. Faridmessa v Sir Mrf 
Ej 0 s Rasool, infra. In this case it was held that the mortgage-deed did 
not come within the exception provided by this section as the interest on 
the principal plus interest up to the date when the mortgagee took posses 
sion was more than the income of the property, and the provision in the 
deed depriving -the mortgagor of his right to account, it was held, could 
not confer any advantage upon the mortgagee in derogation of sec. 76. 

This section only comes in where the mortgagor is from the outset 
safe from being confronted at the time of redemption with a demand 
for anything more than the principal sum advanced. -It does not cover 
the case in which only a part of the interest is to be paid out of the 
usufruct — Katnala Prasad v. Bamdeo, A.I.R. 1935 Pat. 148 (149), 155 I.C. 
22 ; Mf. Faridunnissa v. Sir Md. Ejas Raspol, A.I.R. 1942 Oudh 203, (1941) 

0. W.N. 1378, 198 I.C, 234. See in this connection Thakan v. Rampartap, 
A.I.R. 1950 Pat. 201 and Sundaram v. Matinadiar, A.I.R. 1947 Mad. 197 ; 

1, L.R, 1947 Mad. 411. Where the terms of the usufructuary mortgage 
‘were that the mortgagees were to receive the profits in lieu of interest, 
to pay to the mortgagors nothing but malikana and that they were not 
accountable to the mortgagors otherwise, held that the mortgagees were 
not bound to account to the mortgagors and that the mortgagors were 
entitled to redemption on payment of the principal money after deducting 
the malikana for the years for which it was not paid by the mortgagees— 

.Bekari Lai v. Siblal, 46 All. 633, A.I.R. 1924 All. 591, 82 LC. 25. Where a 
katkobala provided that the lands were to be kept in kat for 9 years, that 
during the time the mortgagees will be entitled, on paying the rent to the^ 
landlord, to appropriate the profits in lieu of the annual rent payable, and' 
that on the expiry of 9 years the mortgagor would redeem the katkobala 
after paying the entire amount due for principal and interest, it was held 
that the plaintiff could redeem only upon payment of the principal and 
interest, and he was not entitled to an account of the rents and profits 
received by the mortgagees from the land — Osman Ali v. Faijian, 53 C.L.J. 
380, 134 I.C. 95. Where the sub-mortgagee in possession was, after pay- 

' ment of Government revenue yearly, out of the profits, to appropriate the 
balance- in payment of interest, the sub-mortgagor was not entitled to ask 
for an account— Mo/imqoc/ Ali v. Ali Mirza, A.I.R. 1934 Oudh 220 (222), 
148 I.C. 903. In a mortgage with possession it was stipulated that the 
mortgagee should absorb the income towards interest and in case the 
income fell short of the amount of interest accrued due, the mortgagor 
should make good the balance ; and in case of failure to pay the infere,st 
agreed the mortgage-amount was to carry compound interest at a higher 
rate The income fell short, but the mortgagee failed to inform the mort- 
gagor of the shortage: held that the mortgagee ^^s "“t e„titl^ to ch^ 
impound interest— Chcmcfra v. Dwarka, A.I.R. 1936 Lah. 42 (44), 161 I.C. 
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984. Where under the terms of a usufructuary mortgage, the mortgagee 
after meeting certain specified expenses was to appropriate the balance 
towards interest, and no rate of interest was fixed, held in a suit for 
redemption that there was no liability on the mortgagee to account nor 
on the mortgagor to pay interest — Sitla Sahai v. Dhum Sing, 28 O.C. 110, 
A.I.R. 1925 Oudh 114, 82 I.C. 406. So also, where it was stipulated that 
after deducting the Government revenue, the village expenses and the 
pay of servants (which was a fixed sum settled and agreed upon), the mort- 
gagee should appropriate the surplus profits towards interest, the mort- 
gagors having no claim for profits and the mortgagee having no claim for 
interest, the Privy Council held that the stipulation fell within this section 
and the mortgagee was not bound to account for the rents and profits — 
Bachhu Lai v. Syed Mohammad, 10 O.W.N. 299 (P.C.), 37 C.W.N, 457 
(464), 144 I.C. 1025. See also Durga Shankar v. Ganga Sahai, A.I.R. 1932 
All. 500, (1932) A.L.J. 493 ; Ramdhan Puri v. Bankay Bihari Saran, A.l.R. 
1958 S.C. 941. A usufructuary mortgage-deed provided that the mort- 
gagee would be entitled to appropriate in lieu of interest the profits remain- 
ing after payment of the Government revenue and malikana to the malikana- 
dars, and that all profits from increased income should go to the mort- 
gagee, and the mortgagor would have no concern with them. The mort- 
gagee made profits by not paying malikana to the malikanadars. Held 
that by virtue of tjiis section the mortgagee was not liable for any account ; 
but the -mortgagor- could claim that he should be indemnified by the 
mortgagee against the contingency that a valid claim for arrears of 
malikana might be made against him by the malikanadars — Raghubar v. 
Mohit Narayan, 7 Pat. 44, 114 I.C. 473, A.l.R. 1929 Pat. 37 (39). Where a 
simple mortgagee redeems a prior usufructuary mortgage under which the 
mortgagee is entitled to appropriate the profits towards interest and obtains 
possession of the property, he acquires all the rights of the usufructuary 
mortgagee, and hence is liable to render accounts to the mortgagor — 
Tajanunal v. Amiruddin, A.l.R. 1942 Oudh 189 (191), (1941) O.W.N. 1239, 
197 I.C. 471. The fact that in a suit on his mortgage he has allowed set 
off to the mortgagor for the profits received against interest due on the 
bond is no bar to his standing on his rights later on ; and hence the' 
mortgagor has no right to ask him to render accounts bf the profits 
received by him — Ibid. Where it was stipulated in a usufructuary mort- 
gage that the profits of the property should be taken in lieu of. a portion 
of the interest, held that this section did not apply and the mortgagee was 
liable to account to the mortgagor and give credit for the surplus amount, 
if any — Mahomed Ishaq v. Rup Narain, 54 All. 205 (F.B.), 1931 A.L.J. 977, 
A.I.R. 1931 All. 562, overruling Shafi-im-nessa v. Fazalrab. 7 A.L.J. 787, 
7 I.C. 293 (294). 

In the last-mentioned case (7 A.L.J. 787) it was remarked that in the 
absence of an express stipulation therefor, a usufructuary mortgagee is 
exempted by sec. 77 from tendering accounts to the mortgagor. This, 
view is not correct. It is just the contrary to what is stated in sec. 77. 
This section lays down that mortgagee in possession is exempted from 
liability to render accounts under sec. 76 (ft) if there is an express con- 
tract that the profits shall be taken in lieu of interest, etc. In other words, 
every mortgagee in possession, whether usufructuary or otherwise, is bound 
to account to the mortgagor, under sec. 76 (A) as to the profits of the 


94 
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mortgaged property, unless he establishes a contract in term, nf c . 
which takes the case out of sec. 76 (h)—Kishun Lai v “ 

4^7, A.LR. 1929 Pat -571 (573), 120 I.C. 768 ; Mahomed hhafy^' 
Narain, supra ; Faujmal v. Motilal (1968) 1 Andh. L.T. 341. ^ '' 

Where the mortgage deed provided that the mortgagee was to remiin 
m possession in lieu of principal and interest, he was exempt from keeninp 
accounts under this section of the profits realized by him durine the 
m suit under sec. 4 of the U. P. Encumbered Estates Act 25 of 1934_ 
Ram Pattan v. Murli Dhar, A.LR. 1946 Oudh 83, 21 Luck. 184. 

It should be noted Aat inspite of an express declaration by the mort- 
gagor that the receipts of the property shall be taken in lieu of interest or 
partly in lieu of interest and partly in lieu of defined portions of the prin- 
cipal, the Courts are unwilling to exonerate the mortgagee from the liabi- 
lity to account under sec. 76 (g). See Mahtab v. Collector, 5 All. 419 ; 
Tippayya v. Venkata, 6 Mad. 74; Surendra v. Khitindra, 29 C.L.J. 434, 53 
I.C. 59. If the parties merely make an estimate of the amount of rents 
and profits that would be available for reduction of the debt, the mort- 
gagee is not exempted from liability to account — Surendra v. Kliitindra, 
supra. A clause in a deed of usufructuary mortgage excluding the mort- 
gagee’s liability to render account cannot override the provisions- of the 
Bengal Money Lenders Act imposing absolute liability on the mortgagee 
as money lender to render account— Yusuf v. Sarifan Bibi, A,I.R. 
1962 Cal. 457. When usufruct is stipulated to be‘ enjoyed by the mort- 
gagee in lieu of interest, the mortgagee is liable to render accounts under 
sec. 9 of the Orissa Money Lenders Act — Padmabati Devi v. Bhagabet 
Charan Padhi, LL.R. (1967) Cut, 695- . 

' Priority. 

78. Where, through the fraud, misrepresentation or gross 
Postponement of prior ueglcct of a prior mortgagee, another person 
mortgagee. has been induced to advance money on the 

security of the mortgaged property, the prior mortgagee shall 
be postponed to the subsequent mortgagee. 

476. Principle : — ^The rule as to priority of mortgages is stated in the 
equitable maxim qui prior est tempore potior est jure (he who is prior in 
time is stronger in law) enunciated in sec. 48. Prime facie, and apart 
from notice, the priority of mortgages in India depends upon the respec- 
tive dates of their creation, the earlier in date having the precedence 
Lloyds Bank v. P. E. Guzdar & Co., 56 Cal. 868, A.I.R. 1930 Cal. 22 (23), 
121 L.C. 625. This section is an exception to the above principle ; it lays 
down' that the Court would postpone the'prior legal estate to the subse- 
quent equitable estate where the owner of the legal estate had assisted i 
or connived at the fraud which had led to the creation of a subsequent 
equitable estate without notice of the prior legal estate-Wort A ot Comh- 
t%s Fire Insuranck Co. v. Whipp, 26 Ch. D. 482 (494) ; Balmakan Das i- 
Moti Narayan, 18 Bom. 444 (447). 

The question of postponement of the prior mortgagee ^ ° 
.sequent mortgagee raises the question as to whether ^ ^ jor 

gagee was induced to advance money due to the gross ^ 

mortgagee. The onus lies on the subsequent mortgagee who asserts P 
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tion to the general rule — Dharatii v. Pramgtha, A.I.R. 1936 -Cal. 283 (284), 
40 C.W.N. 648, 63 Cal. 880, 165 I.C. 332. In a suit by a subsequent mort- 
. gagee for declaration that the prior mortgage was sham and without con- 
sideration, the question may be gone into ; but the onus is on him to show 
that the prior mortgage was bogus and created with intent to defraud 
him — Venkatappa v- Brahmayya, A.I.R. 1953 Mad. 1000. There is no dis- 
tinction, between legal and equitable mortgages in this country , as in 
English law— /mpericjf Bank v. U Rai Cyaw, 50 I.A. 283, 51 Cal. 86, 1 
Rang. 637 ; Webb v. Macpherson, 30 LA. 238, 31 Cal. 57 ; Gokul Das v. 
Eastern Mortgagee & Agency Co., 33 Cal. 410, 10 C.W.N. 276, 4 C.L.J. 102 • 
Ram Kinkar v. Satya Charon, A.LR. 1939 P.C. 14, 43 C.W.N. 281. 

This section has no application and cannot be used to defeat the rights 
of a person who has obtained indefeasible title to the property, as by con- 
tinuous posssesion or prescription — Nallamuthi v. Baitha Naickan, 23 
Mad. 37. 

This section applies to cases of prior and subsequent mortgagees and 
not to the case of a prior mortgagee and subsequent purchaser-^zta Ram 
V. Raj Narain, A.LR. 1934 Cal. 283, 150 I.C. 145. 

It is is necessary to prove that the fraud, misrepresentation or gross 
neglect of the prior -mortgagee was the poximate cause for the advance 
of money by the subsequent mortgagee. If the fraud, etc., of the prior 
mortgagee is not the proximate and primary cause but only one of the 
various contributory factors that led the subsequent mortgagee to advance 
money, this section can have no application — Ratan Lai v. Mukandi, 1933 
L.L.I. 16, A.LR. 1933 All. 299 (300), 146 I.C. 488. The words "fraud”, 
"misrepresentation" and “gross negligence” in this section are three 
different kinds of conduct and are disjunctive. There can, therefore, be 
a gross neglect without there being any element of fraud or misrepresenta- 
tion — Rangappg v. Imamuddin, A.LR. 1934 Nag, 29 (31), 30 N.L.R, 196. 

477. Fraud : — Negligence is not fraud, but it may be evidence of 
fraud it it is so gross as to be incbmpatible with the idea of honesty — 
Rangappa v. Imamuddin, supra- Where the mortgagee had fraudulently 
concealed the fact from a subsequent incumbrancer that he himself made 
a prior advance upon the same property, he could not set up )iis rights 
as a prior mortgagee in opposition to the subsequent incumbrancer — 
Bhurrut Lai v. Copal Saran, 11 W.R. 286. So, where the prior mortgagee 
was shown to have consented to a second mortgage which contained a 
recital that it was free of all j)rior incumbrances, held that the prior 
mortgagee could not claim priority over that charge in favour of his own 
- mortgage. — Raman Chetty v. Steel Brothers, 15 C.W.N. 813 (P.C.) 11 
I.C. 503, 21 M.L.J. 936 ; Sakhiuddin v. Sonaullah. 22 C.W.N. 641 (643), 
45 LC. 986. But if a prior mortgagee knowing that a second mortgage is 
going to be executed merely keeps quiet, he is not guilty of constructive 
fraud and does not lose his priority ; nor does his attestation to the second 
. mortgage amount to constructive fraud, if he is not aware of its contents — 
Saldmat Ali v. Budh Singh, 1 All. 303. But if he attests the second mort- 
gage, knowing of 'its contents, and keeps silent, the prior mortgagee will 
lose his priority — Salamat v. Budh Singh, supra. 

Fraud may be inferred where the duplicity of the prior mortgagee 
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cannot be accounted for on any other supposition than ihaf i, • * 
to defraud, even though there is nothing on record to 
fraud \s~Nanda Ldl v. Abdul Aziz, 43 Cal. 105’ (1081 1082i 'ni* 
^Nalker v. Linom, [1907] 2 Ch. 104. ’ 

A charge of fraud must be substantially proved as laid, and when on. 
kind of fraud is charged another kind of fraud cannot, upon failure of 
goof, be substituted for it-Abdul Hossem v. Turner, 11 Bom. sTfM 
(P.C.), following Montesquimi v, Sandys, 18 Ves. 302- (314) “The 
averment of fraud in general terms is not sufficient for any practical dun 
pose in the defence of a suit. Fraud may be alleged in the largest Ld 
most sweeping terms imaginable. What you have to do is, if it be a 
matter of account, to point out a specific error and establish it by ewdence 
Nobody can be expeted to meet a case, and still less to dispose of a 
case summarily upon mere allegations of fraud without a definite character 
being given to those charges by stating the grounds upon which they 
rest ” — per Lord Hatherly in Wallingfoi’d v. Mutual Society, 5 App. Cas. 
685 (701). If a plainti’ff desires to press a claim to relief against a defendant 
on the ground of fraud, it must be pleaded and particulars of the fraud 
alleged must be specifically set out— Lloyds Bank v. P. E. Guzdar & Cb., 
56 Cal. 868, A,I.R. 1930 Cal. 22 (28), 121 I.C. 625. A person who charges 
another with fraud must himself prove that fraud, and the plaintiff is not 
relieved from this obligation because the defendant has himself told an 
untrue story— Mu/iomed Golab v. Mahomed Sulliman, 21 Cal. 612 (620). 


478. Misrepresentation ; — ^For the definition of misrepresentation 
reference may be made to sec. 18 of the Contract Act. 

Misrepresentation does not necessarily mean fraudulent misrepresen- 
tation, just as gross negligence does not mean negligence amounting to 
fraud— -iShcrn Maun Mull v. Madras Building Co., 15 Mad. 268 (275), 


479. Gross negligence ; — ^There is a distinction between the English 
and the Indian law, as regards the meaning of gross negligence. Accord- 
ing to English law, gross negligence means negligence amounting to fraud 
and the tendency of English decisions is to refuse to postpone the prior 
incumbrancer merely on the ground of gross negligence unaccomp^ied 
by any element of fraud. The Court will not postpone the prior legal 
estate to the subsequent equitable estate on the ground of any mere care- 
lessness or want of prudence on the part of the legal owner—Nort-ieni 
Counties Fire Insurance Co. v. Whipp, (1884) 26 Ch. D, 482, 33 L.J. Ch. 
629 1 51 L.T. 806, The rule of equity is that a prior encumbrancer will not 
be postponed to a subsequent encumbrancer unless he has been guiQ' 
of gross negligence amounting to fraud— per Wood, V.C. in Dowle v. 
Saunders, 34 L.J, Eq. 87. Mere negligence is not sufficient to deP”ve a 
mortgagee of his priority ; his negligence must be such as to amount 
evideLe of fraudulent intention, such as to lead the Court to ^onc u 
that he ia an acehmpUce in the fraud-par tod Eldon m 
(1801) 6 Ves. 174 (182). There must be either direct .fraud or ne^ ^ 
Counting to evidence of fraud to induce the Court to 
purpose of postponing a party-per Lord Sldon m Martmez v. Cooper, 

(1826) 2 Russ. 198. 

But in India the law is otherwise. It has been pointed out m a 
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Madras case that gross neglect of itself and apart from fraud is a reason 
for postponement of the prior mortgagee — Shan Maun Mull v. Madras 
■ Building Co., 15 Mad. 268 (275). So also, it has been held in a Calcutta 
case that this section makes fraud, misrepresentation and gross negligence 
quite disjunctive ; one cannot be defined in term of the other or others. 
They are three different kinds of conduct and are in no way co-cxtensive. 
It is not necessary that there should be fraud or something indicating 
fraud to bring a case within the category of gross negligence — Naiida Lai 
V. Abdul Aziz, 43 Cal. 1052 (1080), 34 I.C. 115 ; Cowasji v. Tyabji, 23 
S.L.R. 97, A.I.R. 1928 Sind 179 (183), 112 I.C. 722. In Damodara v. Soma- 
sundara, 12 Mad. 429 (431) and Monindra Chandra v. Troyhicko, 2 C.W.N. 
750 (753), the English cases were followed and gross negligence was inter- 
preted as neglect amounting to fraudulent intention. But the ruling in 
Monindra v. TrOylucko, 2 C.W.N. 750 has been disapproved of in the 
recent case of Lloyds Bank v. P. E. Guzdar & Co., 56 Cal. 868, A.I.R. 1930 
Cal. 22 (29), 121 I.C. 625. It has been held by the Lahore High Court also 
that neglect is something different from fraud ; it may include honest 
inadvertence. Neglect is to be determined in every case on its own facts 
and no precedent can serve as a safe guide in this matter — Mt. Chulam 
Fatima v. Mt. Gopal Devi, A.I.R. 1940 Lah. 269, 190 I.C. 599 ; on appeal 
Gopal Devi v. Ghulam Fatima, A.I.R. 1943 Lah. 113, 45 P.L.R. 143- 

In a more recent English case it has been observed that a party may 
be guilty of negligence, but it is not essential that he should be guilty of 
fraud — Oliver v. Hinton, [1899] 2 Ch. 264. 

No general definition of gross neglect has been or can’ be laid down. 
Each case must depend upon the facts proved in it and reasonable inferences 
from such facts — Damodara v. Somasundara, 12 Mad. 429 (431) ; Nandd 
Lai V. Abdul Aziz, 43 Cal. 1052 (1083). “Gross negligence is negligence 
^with a vituperative epithet. What constitutes gross, negligence is always 
excessively difficult to define or by way of anticipation to illustrate” — 
per Campbell, L.J. in Colyer v. Finch, (1856) 5 H.I.C. 905 (924), 26 L.J. Ch. 
65. Gross neglect means a failure on the part of the prior mortgagee to 
take such reasonable precautions against the risk of a subsequent encum- 
brancer being deceived as in the circumstances renders it unjust that the 
earlier mortgage should retain its priority. Eah case must turn upon its 
own facts. For instance, an act or- omission that would amount to gross 
neglect on the part of a banker or a man of business might not be sd 
regarded in the case of an ill-educated man or a woman — Lloyds Bank v. 
P. E. Guzdar & Co., 56 Cal. 868, A.I,R. 1930 Cal. 22 (29),- 121 I.C. 625. 
See also' Dharatii v. Promatha, infra. Thus, an omission to examine the 
revenue-papers or to look into the entries in the khewat may or ma}' not 
constitute gross neglect according to the facts and circumstances of the 
case — Ratan Lai v. Mukandi, 1933 A.L.J. 16, 146 I.C. 488, A.I.R. 1933 
All. 299 (301). So the failure to give proper description of one of thd 
properties and to comply with secs. 21 and 22 of the Registration Act 
leading to the failure of the properties being properly indexed would con- 
stitute negligence on the part of the mortgagee — Galliara v. U. Thet, A.I.R. 
1929 Rang. 117 (119, 120), 7 Rang. 118, 117 I.C. 580. A mortgagor after 
mortgaging his house to M, subsequently mortgaged the same house to 
successive mortgagees expressly mentioning that the house was free from 
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incumbrance and title-deeds were given to the subseoupnt mnr* 
along with possession. M had allowed the mortgagor to 
deeds m his possession as well as the house: held, that thi neZt l 
a gross one and on the principles of this section the subsequent mortoaS 

“ortgage-Mf. Ghulm FatimvM ■ 

allowed the mortgagor to remain in possession of the property and the 
latter was paying rent, the mortgagee could not be said to be suiltv 
of negligence within the meaning of this section — Benarsi Das v Moti 
Ram, A.I.R. 1940 Lah. 308, 42 P.L.R. 265. 

The mere fact that a prior mortgagee who was entitled to possession 
did not tdk6 possession or that he omitted to record the prior mortgage- 
deed in the revenue papers, did not show such gross negligence on his part 
as to deprive him of his priority— Mtrftesft v. Daulat, 30 P.L.R. 128, A.I.R. 
1929 Lah. 314, 118 I.C. 655. So also, the mere fact that the prior mort- 
gagee did not have his mortgage registered till after the execution of 
the second mortgage, did not show any gross neglect on his part, if it 
was registered within the four months’ time allowed by the Registration 
Act. Thus, if the prior mortgage was executed on the 20th March, and 
was presented for registration on 22nd June, and in the meantime a second 
mortgage was created on the 7th June and registered on the following 
day, the prior mortgage could not be postponed to the subsequent mort- 
gage, if there is nothing to show that the prior mortgagee induced the 
second mortgagee to advance money— Swrendm v. Haridas, 60 Cal. 225, 
A.LR. 1933 Cal. 398 (400), 144 I.C. 196. An act or omissio.n on the part • 
of the prior mortgagee which has enabled the mortgagor to deal with the 
property as if it was not encumbered would be gross neglect within the 
^ meaning of this section. Though failure to secure the title-deeds or delay- 
in registration each standing by itself may not be evidence of negligence, 
yet both circumstances taken together coupled with some conduct on 
the iiiortgagee’s part which would have the effect of inducing a subsequent 
mortgagee to advance money on the faith that the property was not 
encumbered, may be evidence of gross negligence — Samarapuri v. Jnon- 
gavelu, A.I.R. 1938 Mad. 87, 46 M.L.W. 778. Negligence consists in omit- 
ting to do something .which a reasonable man would do or the doing o 
• something which a reasonable man would not do, in either case causing 
unintentionally some mischief to a third party. Gross negligence is a 
relative term and means the absence of care that was requisite 
the circumstances. In determining the degree which would satiji 
test of grossness, the test to be adopted is that rt must f care 

lessness of so aggravated a nature as a reasonable man 
and to indicate an attitude of mental indifference to obvious risKs 
Dhc^ani V. Pramatha, A-LR. 1936 Cal. 283 40 CW^N ^48. 

880, 165 I.C. 332 ; Rangappa v. Imamuddin. A.I.R. 1934 Nag. 29 (311, 

N.L.R. 196. 

Where the subsequent mortgagee is himself guilty of gross ’ 

hi ca^o, burien the prior ntortgagee ^th fte 
negUgence. The lew doee pet accept tte ^ 

negligence, like that of eetoppel agam« “cVn. 420 (427). 

supra ^ See also Surendra v. Uohendra, 59 Cal. 781, 36 L.w in. 
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140 I.c. 662, where' the second mortgagee was infinitely more negligent 
in not calling for an important document of the mortgagor’s title than 
the prior mortgagee who was merely negligent in not calling for an 
original document of title and in being satisfied with a certified copy of it 
on the mortgagor’s representation that the original had been lost. 

This section speaks of gross negligence, and so, a slight negligence 
on the part of the prior mortgagee in parting with the mortgage-deed 
cannot be considered sufficient to deprive him of his priority — Mutha v. 
Sami, 8 Mad. 200 (202). If a prior mortgagee accepted a certified copy 
of a document (redemption certificate) relating to the property on the 
mortgagor’s representation that the original 'had been lost, and did not 
call for an affidavit, this omission was not negligence, far less any gross 
negligence such as this section contemplates-^nrenA'a v. Mohendra, 
supra. ■ 


^0. Non-possession of title-deeds by the first mortgagee The 
question wheflier the first mortgagee, who omits to obtain possession of 
the title-deeds at the time of execution of the mortgage, or who after 
obtaining them parts with their possession, is guilty of gross negligence 
must be decided with reference to the nature and circumstances of pach 
case. The mere possession of the title-deeds by the second mortgagee and 
non-possession of them by the prior mortgagee will not make the latter 
lose his priority over the former — Thorpe v. Holdsioorth, 38 L.J. Ch. 
194 ; Hunt v. Elmes, 2 DeG. F. & G. 578. The Court will not impute fraud 
or gross and wilful negligence to the prior mortgagee if he has bona fide 
inquired for the title-deeds and a reasonable excuse has been given for 
the non-delivery— Hewitt v, Loosemore, 9 Hare 449. If the prior mort- 
gagee can satisfy the Court that the absence of title-deeds was reasonably 
explained to him by the mortgagor when he obtained his mortgage, or 
that he was subsequently induced to part wth them upon such grounds 
and under such mrcumstances as to exonerate him from any serious impu- 
tation of negligence, he ought not to lose his priority because the mortgagor 
may have afterwards dishonestly handed over the title-deeds to 
a second mortgagee — Somasundara v. Sakharai, 4 M.H.C.R. 369. It cannot 
be said that a mortgagee owes a duty to all persons who in the future may 
become puisne mortgagees of the same property to take care that the 
mortgagor is. not enabled to commit a fraud upon subsequent encum- 
brancers by being allowed to be in possession of the documents of title — 
Lloyds Bank v. P. E. Guzdar & Co., 56 Cal. 868, A.I.R. 1930 Cal- 22 (28), 
121 I.C. 625. “Title-deeds are not in the eye of the law analogous to 
fierce dogs or destructive elements where from the nature of the thing the 
Courts have implied a general duty of safe custody on the part of the 
person having their possession or control’’— per Fry, L-J. in Northern 
Counties Insurance Co. v. Whipp, (1884) 26 Ch. D. 482. Thus, where after 
a mortgage-deed was executed and the title-deeds were handed over to 
the mortgagee, the mortgagor obtained the title-deeds back from the mort- 
gagee oh the representation that they were required for effecting a mutation 
of names in the Land Revenue Registers, and subsequently utilised them, 
for effecting a mortgage of the same property to another, held that under 
the circumstances the conduct of the prior mortgagee did not amount to 
gross negligence and that he was not to be postponed to the subsequent 
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mort^gee Chettigr Firm v. Chettiar Firm, 4 Rang 238 98 Tr to a r 
1926 Rang. 195. Where ihe mortgagee hanaed over tS LSell 
his vendee as a security for unpaid purchase-money, and then thetenV'’ 
made over the deed to the mortgagor who then sSd the prop^r^^^^^^ 

S . 1 , mortgagee did not at all amount to negS’nJf! 

Mutha V. Samt 8 Mad. 200 (202). Where the prior mortgagee Sta 
the important document of title, and omitted to obtain possession of a 
document m respect of a portion of the property, his conduct did not 
amount to gross negligence— Chettihr Firm v. Chettiar Firm, 7 Rang 
A.I.R. 1929 Rang. 65 (66), 116 LC. 475. 


Before a prior mortgagee can be postponed under this section, the 
Court must be satisfied that the subsequent mortgagee was induced 
directly and not remotely to advance money on the security of the property 
by reason of the gross neglect of the prior mortgagee. — Lloyds Bank V. P. 
E. Guzdar & Co., supra. To cite a familiar illustration, “in one sense 
every man who sells a pistol or a dagger enables an intending murderer, 
to commit a crime ; but is he, in selling a pistol or a dagger to some 
person who comes to buy it in his shop, acting in breach of any duty? 
Does he owe any duty to all the world to prevent people taking advantage 
of his selling pistols or daggers in his business, because he does in one 
sense enable a person to commit a crime?” — per Lord Halsbury in 
Farqttharson v. King, [1902] A.C. 325, 86 L.T. 810, 71 L.I.K.B. 667. The 
same remarks apply to a prior mortgagee who unsuspectingly hands over 
the title-deeds' to the mortgagor. 


The burden lies on the prior mortgagee to explain the omission. If it 
appears that he asked for the title-deeds' and received a reasonable excuse 
for their non-production, or that he received some of the deeds urider the 
reasonable belief that he was receiving all, or that he parted with their 
possession on some reasonable representation made by the mortgagor, he 
ought not to lose his priority as against a subsequent -incumbrancer— 
Manners v. Mew, (1885) 29 Ch. D. 725 ; Oliver v. Hinton-. [1899] 2 Ch. 
264. 


But the Court will impute fraud or gross or wilful negligence to the 
mortgagee if he omits all inquiry as to the deeds— Hewitt v. Loosemore, 
supra. If it appears from the conduct of the prior mortgagee that there 
was no bo 7 ia fide inquiry for the title-deeds or reasonable excuse for their 
non-production, the Court will certainly impute gross and wilful negli- 
gence to the prior, mortgagee and will therefore postpone him to the secona 
mortgagee. Thus, a prior mortgagee who allows the title-deeds, for nearly 
4 years after his mortgage, to be in .the possession of the mortgagor and 
gives no reasonable explanation of their being so in his possession, is guilty 
of gross neglect under this section—Shan Maun Mull v. Madras Building 
Co., 15 Mad. 268 (274), affirming Madras Building Co. 

Mad. 383. Where the prior mortgagee surrendered the title-deeds o 
mortgagor in order that the latter would raise loan elsewhere and repay th 
mortgagee, and then the mortgagor raised loan by a second mortgage 
the money was not paid to the first mortgagee, held that the prior mor 
^gee parting with the title-deeds to the mortpgor-for the 
tag mLy. 4 another mortgage was-gnilty of- gross, negligence, nnless he 
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took the ordinary precautions that .any person advancing money on the 
■ security of the deeds should know of his mortgage, such as sending some 
, person with the deeds, insisting that they should be inspected in his 
presence, or otherwise. He would therefore lose his priority— Mf/dws 
Hindu Union Bank v. V enkatarangiah, 12 Mad. 424 (428). G mortgaged 
‘ ' certain title-deeds of immoveable property with the defendant Bank 
to secure an over 'draft. Subsequent to this deposit, representing that the 
' litle-deeds were required to be shown to an intending purchaser, G. 
obtained possession of the same' and mortgaged them to the plaintiff Bank 
giving them to understand that the property was free from any encum- 
brance. On the fact of prior encumbrance being discovered, the plaintiff 
Bank applied for a decree on the mortgage and for prior charge. Held that 
the defendant Bank (prior- mortgagee) was guilty of gross negligence in 
parting with the possession of the title-deeds, and lost its priority. The 
prudent and normal practice of the defendant Bank (who held an equitable' 
mortgage which was not registered), when the mortgagor applied that the 
title-deeds might be shown to an intending purchaser, was not to allow 
the mortgagor to have possession of the title-deeds, but to hand over 
the title-deeds to the Bank’s solicitors in order that the solicitors should 
arrange with the solicitors of the purchaser for the examination of the 
documents. This would have been a prudent and safe course for a Bank 
to follow in Calcutta, where mortgages are created by deposit of title- 
deeds, and such mortgages are not usually registered. In departing from 
_ this usual and prudent course the defendant Bank was guilty of gross 
negligence, and consequently its mortgage must be postponed to that of 
the plaintiff Bank — Lloyds Bank v. P. E. Guzdar & Co., 56 Cal. 868, A.I.R. 
1930 Cal. 22 (25, 26), 121. 1.C. 625. 'Where the prior mortgagee, at the 
request of the mortgagors returned to them the title-deeds to enable 
them to raise money to pay off his mortgage, and the mortgagors agreed to 
raise the money in five days, but after the five days the mortgagee did 
not take any active steps to get back the title-deeds, held that this con- 
duct amounted to gross negligence, and disentitled him to claim priority 
over a subsequent mortgagee — Damodar y.'Somasundara, 12 Mad. 429 
(432, 433) ; Cowasji & Co. v. Tyabji, 23 S.L.R. 97, A.I.R. 1928 Sind 179 
(184), 112 I.C. 722. The vendor sold a property to the vendee, but the - 
latter being unable to' pay the greater portion of the purchase-money gave 
a mortgage of the property to the vendor but did not deliver the title- 
deeds. Moreover in the sale-deed it was stated that the whole purchase- 
money had been paid in cash. The vendee afterwards gave a second 
mortgage of the property by deposit of title-deeds. Held that the prior 
mortgagee (vendor) was guilty of gross negligence in not taking delivery 
of the title-deeds. His neglect to recover the title-deeds when he had 
full notice that the vendee was impecunious and a bad paymaster, was gross 
and culpable negligence and was rendered more so by a deliberate sup- 
pression of the existence of the mortgage in the sale-deed and suggestion 
that the purchase-money was paid in cash — Nanda Lai v. Abdul Aziz, 43 
Cal. 1052 (1083), 34 I.C. 115. These cases are illustrations of^ the' well- 
known maxim of law: "He who trusts most shall suffer most." 

Where the mortgagor deposits all title-deeds showing his title, but does 
not deposit other material deeds, the mortgagee cannot be held guilty of 
any gross neglect so as to postpone him to a subsequent mortgagee Rallt 
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sS' ’20 (927), 11 lah. 
^ prior mortgagee failed to secure the title- 

Jeds and delayed registration in order to enable the mortgagor to secure 
the necessary funds for payment of the amount due to him, that is, to raise 
money by borrowing or selling any portion of his properties and tlie subse- 
quent mortgagee took his mortgage after being satisfied that there was no 
prior encumbrance, the prior mortgagee was postponed as he was guilty 
of gross negligence-^^mMfliwpnri v. Thangavelu, A.I.R. 1938 Mad. 87 (89) 
46 M.L,W. 778. See also Oommalai v. Marasimha, AJ.R. 1938 Mad. 161 
(163, 164), 47 M.L.W. 40. Where the mortgagee parted with the title-deeds 
when he had sufficient reasons to tiiink that the mortgagor required them 
for the purpose of effecting a sale of the properties, it was held that die 
mortgagee was guilty of negligence under this section, but there was no 
estoppel under sec. 115 of the Evidence Act against him — Nataraja v 
Lakshman, A.I.R. 1937 Mad, 195 (199), 170 I.C. 845. 


In the case of a mortgage by deposit of title-deeds much greater care 
is necessary in the matter of their custody on the part of the mortgagee 
for his own safety and security and also to avoid the risk of the mortgagor 
being able to represent that the property is unencumbered, because there 
is no document about the transaction which could be traced by an in- 
nocent subsequent encuumbrancer on search — Dharani v. Pramatha, A.I.R. 
1936 Cal. 283 (289), 40 C.W.N. 648, 63 Cal. 880, 165 I.C. 332. 


In some other cases it has been held that since mortgages by deposit 
of title-deeds cannot be effected in moffiiSil places, it is a common practice 
in the mofussil to leave the title-deeds in the possession of the mortgagor, 
and since the existence of a system of registration has caused mortgagees 
in general to attach little importance to the possession of title-deeds, the 
failure of the prior mortgagee to obtain possession of them should not 
necessarily be imputed to him as gross negligence — Rangasami v. Annan- 
}? 2 alai, 31 Mad. 7 (10) (following Agrn Bank v. Barry, L.R. 7 H,L. 135); 
Monindra Chandra v. Troylucko, 2 C.W.N. 750 (752, 754). See also 
Balmakundas v. Moti Narayan, 18 Bom. 444 (447). 


, Effect of registration of prior mortgage In some of the cases cited 
above, it was contended by the first mortgagee (who was held to be guil^^ 
of gross negligence for not having possession of title-deeds) that since his 
mortgage was registered, the subsequent mortgagee ought to have searched 
the registry which would have discovered the prior mortgage, and lus omis- 
sion in doing so amounted to negligence on his (subsequent mortgagee s) 
part, and disentitled him to get priority over the first mortgagee; but the 
Court held that registration did not amount to notice of the first mort- 
gage, and the non-search of the registry was not an act of negligence on 
the part of the subsequent mortgagee— Shun Maim Mull v. Madras Buila- 
tng Co.. 15 Mad. 268 (288) ; Madras Building Co. v. Rowlandson, 13 Mad. 
383 (388) ; Nanda Lai v. Abdul Aziz, 43 Cal. 1052 (1084) ; Chettiar Finn, 
V. Chettiar Firm, 4 Rang. 238, A.LR. 1926 Rang. 195, 98 I.C. 19. 


The definition of notice has now been amended, and under the new 
Explanation 1 added to section 3, registration amounts to nature And so 
the Calcutta High Court has expressed an opinion way f 

obiter) that where the prior mortgagee has surrendered the title-deeds 
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the mortgagor, but the prior mortgage has been registered, and a later 
pros^ctiye encumbrancer by searching the register would thus be in a 
position, if he made reasonable enquiry, to discover its existence, the Court 
would be slow to hold that the prior mortgagee had been guilty of gross 
neglect or that the action of the prior mortgagee in'failing to retain posses- 
sion of the title-deeds had in any direct way caused or induced the later 
encumbrancer to advance money on the security of the property — Lloyds 
Bank v. P. E. Guzdar & Co., 56 Cal. 868, A.I.R-. 1930 Cal. 22 (29) 121 I.C. 
625. These remarks would, however, apply to cases of gross negligence, 
but not where the prior mortgagee has been guilty of fraud or misrepre- 
sentation ; in such cases, he cannot evade the penally of this section by 
saying that his mortgage which is registered must at all events have 
priority over the mortgage created in favour of a subsequent mortgagee 
who must be deemed to have had notice of the first mortgage by reason 
of its registration. Fraud or misrepresentation wo.uld certainly operate 
as estoppel, 

A mortgage-bond that is duly registered confers, unless displaced, a 
valid security in priority to all of later date, and therefore the onus lies on 
the person who claims under a bond of later date to displace the priority — 
Cathiresam v. Natchiappa. A.I.R. 1933 P.C. 191 (192), 143 I.C. 761. 

79. If a mortgage made to secure future advances, the 
Morteage to secure performance of an engagement or the balance 
uncertain amount when of a running account, exprcsses the miximum 
maximum IS expressed, to be secured thereby, a subsequent mort- 
gage of th.e same .property shall, if made with notice of the 
prior mortgage, be postponed to the prior mortgage in respect 
of all advances or debits not exceeding- the maximum, though 
made or allowed with notice of the subsequent mortgage. 

Illustration. 

A mortgages Sultanpur to his bankers, B & Co., to secure the balance 
of his account with them to the extent of Rs. 10,000, A then mortgages 
Sultanpur to C, to secure Rs. 10,000, C having notice of the mortgage to 
.B & Co., and C gives notice of B & Co., of tire second mortgage. At 
the date of the second mortgage, tire balance due to B & Co., does not 
exceed Rs.. 5,000. B & Co., subsequently advance to A sums making the 
balance of the account against liim exceed the sum of Rs. 10,000. B & 
Co., are entitled, to the extent of Rs. 10,000, to priority over C. 

481. Scope of the section This section forms an exception to the rule 
stated in sec. 80 (now 93), under which a mortgagee making a further 
advance does not in respect of that advance acquire any priority as against 
an intermediate mortgagee. Under this section, the intermediate mort- 
gagee having notice of the prior mortgage is postponed so far as regards 
further advance? which are subsequently made on the security of that 
mortgage, provided it expresses the maximum to be secured thereby 
an'd that maximum is not exceeded — ^Shephard and Brown, 7th Ed., p. 337 ; 
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Dalip Narayan v. Chait Narayan, 16 CL.T. 394 17 ir 977 - Un - r 
Goenka v. Daleep Narayan, 1 P.L.T. 582, 58 I.C. 489. ' ’ 

„ ^nortgage ’' :— The priority which 

section may be acquired in respect of subsequent advances 
departs upon the fact that the second mortgagee over whom priority is 
gained had notice of the prior mortgage. If he had not notice of such 
niortgage, then the case will be decided according to the general princinle 
of priority enunciated in sec. 48 {Que prior est tempore potior est jure) 
For an instance of a second mortpge taken with notice of the prior mort- 
gage, see Bnjmohan v. Dukhan, 9 Pat- 816, A.I.R. 1931 Pat. 33 (37), no 
I.C. 168. , ’ 


“Though made with notice of the subsequent mortgage'’ ; — ^Under 
this section, the prior mortgagee making the subsequent advances does not 
lose his priority in respect of such advances by reason of the fact that he 
did so with notice of the intermediate mortgage. In other words, the 
question whether the prior mortgagee had, at the time of making the 
further advances, notice of the second mortgage, is immaterial. 


482 . Maximum ; — ^Two questions have to be considered under this 
section: whether the subsequent mortgagee took with notice of the 

prior mortgage (and consequently with notice as to the future advances) ; 
secondly, whether the prior mortgage expressed the maximum secured 
thereby. To attract the provisions of this section it is essential that a 
mortgage to secure future advances must express the maximum intended 
to be secured thereby, and if no such maximum is fixed, this section 
cannot apply, and the prior mortgagee making a subsequent advance to 
the mortgagor, whether with or without notice of an intermediate mort- 
gage, does not acquire any priority over the' intermediate* mortgagee in 
respect of his security for such subsequent advance (see the latter part 
of sec. 93). And in such a case, it is immaterial whether the intermediate 
mortgagee had notice (actual dr constructive) .of the prior mortgage— ' 
Imperial Bank of India v. U, Rai Gyaw Thu & Co., Ld., 51 Cal. 86 (98) 
(P.C.), 1 Rang. 637, 28 C.W.N. 470, 76 I.C. 910, A.I.R. 1923 P.C. 211. It 
is not necessary that the mortgage-bond should explicitly express the 
maximum amount secured, if the amount may be calculated from the 
fecitals — Dalip Narayan v. Chait Narayan, 16 C.L.}. 394, 17 I.C. 927. Thus, 
where a deed stated that a lease had been granted for nine years upon an 
annual rental of Rs. 12,125 and that the lessees had hypothecated their 
properties to the lessors to secure the due payment of rent, held that the 
maximum amount secured could be determined by a simple arithmetica’ 
calculation,- and that it was Rs. 1.09,125 (i.e.. Rs. 12,125X9), though it was 
not expressly so stated— Dolip Narayan v. Chait Narayan, 16 C.L.J. 401, 
17 I.C. 931 ■, Brijmohan v. Dukhan, 9 Pat. 816, A.I.R, 1931 Pat. 33 (36), 
130 IC 168. Where there is an , agreement that a loan up to a ccrtmn 
maximum would be taken and that the deposit of title-deeds would be 
security for the loan up to that amount, and under such agreement title- 
deeds are deposited and a smaller amount- is taken, and later on a further 
sum is taken within the stated maximum and. a separate hand-note is 
executed therefor, there is a mortgage by deposit of 
of the s'econd advance as well-Mohmi Mohan v. Deb Naram. V) C.W.N. 
1277, Where the debtor has a running account with the creditor on th 
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usual cash credit system and for the repayment of all advances in this 
account the shop of the debtor is made collateral security subject to a 
maximum principal' sum, the charge on the shop is not limited to the first 
advance, but it is to include all advances in the account — Kesari Mai v 
Tansukh Rat, A.I.R. 1934 Lah. 765, 153 I.C. 1064. Where a mortgage is 
- executed by way of continuing security for the payment of all debts due 
and thereafter mayTie due by the mortgagor, and a subsequent mortgagee 
takes the mortgage of the same property with knowledge of the prior 
mortgage and the prior mortgagee does not thereafter make any advances, 
he is entitled to priority not only in respect of the principal sum but also 
interest accruing on it— Allahabad Bank v. Bemres Bank, A.LR. 1938 All. 
473, (1938) A.L.J. 658. 

483. Future advance : —A further advance made to the mortgagor 
after he has parted with the equity of redemption cannot be tacked. A 
mortgagor cannot, after the sale of the equity of redemption in the property 
mortgaged by him, charge such property with a further advance so as to 
render the purchaser of the equity of redemption liable to pay such debt 
before he can redeem — Bhawandas v. Shamdas,-7i All. 429. But if the 
conduct of the purchaser was such as to amount to a standing by and 
allowing the mortgagee to make further advances to the mortgagor under 
the supposition that the latter was still the owner of the equity of redemp- 
tion, such conduct would give an equity in favour of the mortgagee. Thus, 
for instance, where the property was standing in the mortgagor’s name 
in the Collector's books, and the assignee allowed it to so remain after the 
assignment, it would be sufficient to render him liable for the further 
advances — Govindrao v. Raoji, 12 Bom. 33 (at p- 36). Where a mortgage 
has been effected and a further advance is made after that date on the 
old security then the further advance is not a new mortgage, provided that 
no changes are made in the terms of the original transaction— ^her Singh 
V. Daya Ram, 13 Lah. 660 (F.B.). 

- 484 , Charge : — ^This section applies to mortgages as well ^s to 
charges. A partition-deed was effected between the plaintiffs, the 2nd 
defendant and three other persons, brothers, which provided that “th^ 
common family debts should be discharged by the respective sharers to 
whom they fell, as per schedule, of the document, and that if any sharer 
failed to discharge his portion of the debt, such sharer's properties should 
• be liable for such debts and for the losses that might happen to the family.” 
The second defendant not having discharged a debt due by him under the 
partition-deed, a decree was obtained by the creditor against all the 
brothers. In the meantime the second defendant had mortgaged his shard 
. to the first defendant. The plaintiffs now brought a suit for a declaration 
that under the terms of the partition-deed a mortgage-right had been creat- 
ed in their favour to the extent of the -decree-amount and that ri^t had 
priority over the mortgage executed by the 2nd defendant in favour of 
the 1st defendant after the partition. Held that the above provision in the 
partition-deed was not one which merely emphasized the personal liability 
of the sharer to pay his share of the family debts but created a mortgage 
or a charge upon the property, that the case was governed by this section, 
and that the plaintiffs were entitled to the declaration claimed in the. suit — 
— Sesha Iyer v. Srinivasa Ayyar, 41 M.L.}, 282, 70 I.C. 362, A.I.R. 1921 
Mad. 459. 
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80. 


* * 
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* 


* * 


This section has been omitted here but re-enacted as sec. 93, 

principle of ‘tacking’ is akin to subrogation, we propose to 
umber sec. 80 as sec. 93, so as to place it after the section which relates 
to subrogation. — Report of the Special Committee, 


Marshalling and Contribution. 


81. If the owner of two 
Marshalling properties mortgages 

securities. tO One 

person and then mortgages 
one of the properties to ano- 
ther person who has not notice 
of the former mortgage, the 
second mortgagee is, in the 
absence of a contract to the 
contrary, entitled to have the 
debt of the first mortgagee 
satisfied out of the property 
not mortgaged to the second 
mortgagee so far as such pro- 
perty will extend, but not so 
as to prejudice the rights of 
the first mortgagee or of any 
other person having acquired 
for valuable consideration an 
interest in either property. 


8l. If the owner of two or 
Marshalling more properties 
securities, mortgages them to 

one person and then mort- 
gages one or more of the pro- 
perties to another person, * * * 
the subsequent mortgagee is, 
in the absence of a contract 
to the contrary, entitled to 
have the prior mortgage-debt 
satisfied out of the property or 
properties not mortgaged to 
him, so far as the same will 
extend, but not so as to pre- 
judice the rights of the prior 
mortgagee or of any other 
person who has for * * consi- 
deration acquired an interest 
in any of the properties. 


Amendment : — This section has been amended by sec. 42 of the T- P. 
Amendment Act (XX of 1929). The words “or more" have been added 
(see Note 487), "and consequently the words “first" and “second” mortgagee 
have been substituted by “prior" and "subsequent” mortgagee. The word 
"valuable" has been omitted (Note 490). The most important change is 
the omission of the words “who has not notice of the former mortgage" 
(see Note 488). 

486. Principle ;~The principle of the doctrine of marshalling has 
been thus slated in an English case: "If there are two creditors who 
have taken securities for their respective debts, and the security of the one 
is confined to both and security of the other is confined to one of those 
funds, the Court will arrange or marshall the assets so as to throw the 
person who has two funds liable to his demand on that which is not liable 
to the debt of the second creditor”— Bo Wwin v. Belcher, 3 Dr. & War. 
173 ; Aldrick v. Cooper, 8 Ves. 382. If two properties X and Y were 
mortgaged to A, and afterwards X was mortgaged to B, held that B was 
entitled to have the securities marshalled, so' as to throw A’s mortgage 
in the first instance on Y— Gibson v. Seagrm. 20 Beav. 614. “If A has a 
charge on Whiteacre and Blackacre, and if B has a charge on Blackacre 
only, A must take payment of his charge out of Whiteacre only and must 
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leave Blackacre, so that fl, the other creditor, may follow it, and obtain 
payment of his debt out of it ; in other words, if two estates, Whiteacre 
and Blackacre, are mortgaged to one'person, and subsequently one of them, 
Blackacre, is mortgaged to another person, then unless Blackacre is 
sufficient to pay both charges, the first mortgagee will be compelled to take 
satisfaction out of Whiteacre, in order to leave to the second mortgagee 
Blackacre, upon which alone he can go.” — per Cotton, L.J. in Webb v. 
Smith, 30 Ch. D. 192 (200). In such a case the first mortgagee has no 
right to exhaust a security which is the sole fund for pa)mient of the second 
mortgagee— iomrence y. Galsworthy, 3 Jur. -(N.S.) 24, Where the subse- 
quent mortgagees T^ho had foreclosed a property which was included in 
an earlier mortgage of several other properties to the prior mortgagees, 
applied for an order for the exclusion of the property from the sale pro- 
ceedings held in execution of the decree of the prior mortgagees, held 
that the Court had power, in appropriate circumstances, to make such 
order under secs. 56 and 81 — Tara Prosanna v. Nilmbni, 41 Cal. 418 (422). 
The object of this section is to protect the subsequent mortgagee from the 
risk of the properties mortgaged to him being sold to satisfy the dues 
of ’a prior mortgagee who has the additional security of some other pro- 
perties also — Rajkeshwar v. Md. Khaliltd Rahman, 3 Pat. 522 (530), A.I.R. 
1924 Pat. 459, 78 I.C. 796. 

This section does not apply to the N. W. F. Province, but its principles 
are applicable as principles of justice, equity and good conscience. Equity 
demands that the mortgagee should not be permitted to unequally distri- 
bute the mortgage-money on two different properties and to release one 
lightly and burden the other more than it normally should be. A pro rata 
share should be reovered from the property which has been proceeded 
against, if the mortgagee has released another property which was also 
liable for the security— AA c/kI Quyum v. Mt. Turi, A.I.R. 1941 Pesh. 49. 

487. Scope of section : —The old section spoke of “two properties” 
only. This has now been substituted by "two or more" properties. The 
reason is thus stated : — 

"Section 81 deals with the marshalling of securities, It appears from 
the proceedings underlying Act IV of 1882 that the section is based on 
the following passage in Fisher on Mortgage (Art. 1356, p. 694, 6th 
Edition) : — 

- Tt the owner of two estates mortgaged them both to one pers'on, 
and then one of them to another, without notice, the second 
mortgagee may insist, under the doctrine of marshalling, but 
without interfering with the rights of the former, that the debt 
of the first shall be satisfied out of the estate not mortgaged to 
the second, so far as that shall extend.’ 

Like section 56 this section provides for marshalling when there are two 
properties only. It is also restricted to a case when the second mortgagee 
intends to marshall the securities. It does not provide for the case of 
more than two properties nor for the case where the property has been 
mortgaged more than twice and a mortgagee subsequent to the second 
mortgagee desires to marshall the prior securities. We propose to widen 
the scope of the section by providing that it should apply to cases wherd 
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thCTe are more than two properties and to all subsequent mortoagee^ 
generally. — Report of the Special Committee. *’ ^ 

M^shalling implies the existence of two sets of properties one of' 
which is subject to both the mortgages and the other is subject to only the 
earlier mortgage. Where at the time the doctrine is sought to be invoked 
there are no two items of properties liable to be sold but only one item’ 
the other haying been released by the mortgagee, the doctrine cannot 
be applied— Muthammof, in re, A.I.R. 1938 Mad. 503, 47 M.L.W. 261. But 
it has been held^ by the Calcutta High Court that a mortgagee after relin- 
quishing his claim on a portion of the mortgaged property cannot throw 
the whole burden of the mortgage-debt on the remainder of the property 
— Ml/xktakeshi v. Ramani Mohan, A.I.R. 1927 Cal. 195, 98 I.C. 504 
[following Surjram v. Bahranideo. 1 C.L.J. 337 and not following Perumal 
V. Raman, 40 Mad. 968 (F.B.)]. See also Chettyar Firm v. Chettuai* 
Firm. A.I.R. 1937 Rang. 220 (223), 171 I.C. 168. 


This section applies to mortgages of immoveable property and not 
to the hypothecation of moveables — Subbiah v. Ram Sabad, A.I.R. 1936 
Rang. 266, 14 Rang. 198, 163 I.C. 444. 


The benefit of this section can be claimed not only by the subsequent 
mortgagee but also by a purchaser of the property in execution of the 
mortgage-decree obtained by the subsequent mortgagee (whether that 
purchaser be a third person or the subsequent mortgagee himself)— 
Rajkeshwar v. Md. Khalilul Rahmat], 3 Pat. 522 (531), A.I.R. 1924 Pat. 
459, 78 I.C. 796 ; Inderdawan v. Govind LaU, 23 Cal. 790 ; Lakhmidas v. 
Jamnadas, 22 Bom. 304 (F.B.). But see Nanbat v. Mahadeo, A.I.R. 1929 
All. 309 (311), 51 All. 606, 116 I.C. 82; Madhusudan v. Jogesh Chandra. 
42 C.W.N. 502 and Sengava v. Perumal, A.I.R. 1937 Mad, 965 (966), 46 
M.L.W. 555. 


The benefit of this section cannot be claimed by a lessee. So where 
some out of several mortgaged properties are subsequently leased- out, 
and the lessee has notice of the indebtedness of the mortgagor, the lessee 
is not entitled to say that the mortgage-debt should be satisfied by the 
sale first of the properties other than those subject to the lease — H. V. 
Low & Co. V. Hazarimull, 30 C.W.N. 183 (1,85), A.I.R. 1926 Cal. 525, 94 
I.C. 786. 


-“Neither in England nor in this country has the doctrine been 
extended to a case where only a portion of the property already mortgaged 
is subsequently sold or mortgaged. If the prior mortgagee is forced to 
have recourse to a portion of the mortgaged property for the recovery 
of his. money, it may be that both he and the mortgagor will be prejudic- 
ed and the sale of property in portions will not realise an adequate price. 
We do not, therefore, consider that it will be safe to extend the doctrine 
of marshalling to such a case.” — Report of the Special Committee. 


Where properties X and Y were mortgaged to A and subsequently 
property Y was mortgaged to B who obtained a decree for sale on his 
Lie and purchased Y in execution and A then brought a suit on^ i 

tnoftgage impleading B and got a decree ° 3 ^ 

B prayed under this section that the property Y should be sold first. 
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it was held that no question of marshalling arose — Jashoda v. Sumanta, 
A.I.R, 1950 Dac. 9, 54 C.W.N. (2 D.R.) 287. Where a decision has been 
given by the Court in a suit on the issue of marshalling, the matter cannot 
be agitated again in the course of execution. The Court can, in its dis- 
cretion during execution order the properties to be sold in a particular 
order, but that is not the same thing as allowing a party to claim it as 
a matter of law — Kathesa Bai v. Venkiteswarg, A.I.R. 1943 Mad. 705, 
(1943) 1 M.L.J. 301. In a complicated case the puisne mortgagees should 
be directed to work out their own rights by way of suits for contribution 
— ibid. See in this connection Satyanargyammurti v. Official Receiver, 
A.I.R. 1949 Mad. 384, (1948) 2 M.L.I. 426. 

The debtor must be the same: — No marshalling ought to be enforced 
unless the parties between whom it is enforced are creditors of the 'sawzc 
person, and have demands against the property of the same person — Ex 
parte Kendall, (1811) 17 Ves. 520, 1 W- & T. L. C. 46 ; Halsbury’s Laws 
of England, Vol. 21, p. 304 ; Copala v. Stvaminathayyan, 12 Mad. 255 ; 
Ramaswamy v. Madura Mills, (1916) 1 M.W.N; 265, 34 I.C. 338. A as 
manager and for family purposes gave a mortgage to B. The family subse- 
quently got divided and the mortgaged property fell to the shares of A 
and C. Then A again gave a mortgage of part of his share to D, who, 
having sued on it, bought it in Court auction in execution of his decree. 
B now sued on his mortgage against A, C and D. D claimed marshalling. 
It was held, as B and D were -not creditors of the same person, no case 
for marshalling arose. One was a creditor of the co-parcenary, and the 
other a separate creditor of one of the members of the family — Gopala 
v. Stvaminathayyan, 12 Mad. 255 ; See also Neelamegati v. Govindan, M 
Mad, 71. 

See Note 320 under sec. 56 ante. Where four properties are mortgaged 
and three of them are in Pakistan, marshalling cannot be done as it 
would prejudice the rights of the mortgagee — Jain Singh Rai v. Harnum- 
das, A.I.R. 1964 All. 381. 

488. Notice— Old Law : — The old section contained the woids 
"who has not notice of the former mortgage" so that the second mort- 
gagee could claim the benefit of marshalling under this section 
only when he had no notice of the earlier incumbrance — Sesha Ayyar 
V. Krishna, 24 Mad. 96 (106) ; Kishan Chand ' v. Ramsukh Das, 
86 tP.R. 1916, 33 I.C. 815 ; Lakshmana v. Sankara Moorthy, 25 M.L.J. 
245, 18 LC. 199 (202) ; Punjab & Sind Bank v. Amir Chand, AJ.R. 1930 
Lah. 731, 11 Lah. 694, 125 I.C. 631 ; Sengava v. Perumal, A.LR. 1937 Mad. 
965 (966, 967), 46 M.L.W. 555 ; Ramaswamy v. Madura Mills, (1916) 1 
M.W.N. 265, 34 LC. 338 ; Naubat v. Mahadeo, 51 All. 606, 27 A.L.J, 419, 
A.LR. 1929 All. 309 (311), 116 LC. 297. In order that the rule of 
marshalling could apply, it has to be shown that the second mortgagee 
obtained no notice either before or at the time of completion of his 
mortgage. And so there was nothing in this section to destroy the ‘right 
of marshalling when the second mortgagee got the notice subsequent to 
the execution of his xpprtgsige—lnderdawn v. Gobind Loll, 23 Cal. 790. 
The real question was whether the second mortgagee was aware of the 
prior mortgage at the time when he took his own mortgage ; the fact that 
■ he came to know of the existence of the prior mortgage at the time he 


96 
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purchased the property in execution of his mortgage-decree did not 
deprive him of the right of marshalling which he had acquired already^ 
Rajkeshwar v. Md. Khglilul Rahman, 3 Pat 522 (532 533) 78 7 r 70 a 
A.LR, 1924 Pat, 459 ; Inderdawn v. Gbvind Lall, 23 Cal. 790. Where no 
question of notice was raised in the Court of first instance or in the 
grounds of appeal but it was suggested for the first time during the 
arguments that the second mortgagee had notice of the first mortgagee 
the High Court disallowed the question — Tara Prasanna v. Nilmoni 41 
Cal. 418 (422), 25 I.C. 118. ' ^ 

It should be noted that in places in which this Act did not formerly 
apply the doctrine of marshalling was applied even though the subsequent 
mortgagee had notice of the prior incumbrance — Dma v. Nathn, 26 Bom 
538 (542); Chunilal v. Fulchand. 18 Bom. 160 {17\) { Lakshmidas v. 
Jamnadgs, 22 Bom. 304 (314). Those cases were decided with reference 
to the English law under which the question of notice is immaterial 
and marshalling can be claimed inspite of it. See Flint v. Howard, (1893) 
2 Ch. 54 (73). 


Under the present section notice is immaterial : — In consonance with 
the rule of English law, the words referring to notice -have been omitted 
from the present section. 


-489. Rights of prior mortgagee unaffected : — ^The rule of marshall- 
ing should not be so applied as to interfere with the rights of the first 
mortgagee, who ought not to be restrained from satisfying his debt out of 
any portion of the property mortgaged to him that is readily available— 
Wallis V. Woodyear, 2 Jur. (N.S.) 179. As a rule, marshalling cannot be 
enforced against a prior mortgagee where thpre is any doubt as to the 
sufficiency of the fund upon which the junior creditor lias no claim, or 
where the prior creditor is not willing to. run the risk of obtaining satis- 
• faction out of that fund, or where the fund is of a dubious character or 
is one which may involve him in litigation to realise— Jones on Mort- 
gages, § 1628 ; cited in Krishna v. Muthukumaraswajjiiya, 29 Mad. 217 
(223). Where the puisne mortgagee has taken the mortpge expressly on 
condition of discharging certain amount due on the prior mortgage and 
he fails to fulfil that term, sec. 81 cannot be invoked by him—Devatha 
Pullaya v. faldu Manikyala Rao, A.I.R. 1962 Andh. Pra. 425. 


Ordinarily, the right of selling property in execution of a mortgage- 
decree in a particular order rests with the decree-holder and in the 
absence of any contract between the parties the decree-holder may sell 
the property in any order he chooses. But the Court has power in the 
circumstances of any particular case’ and with regard to the equities arising 
in favour of the various parties, to direct the order in which the properties 
should be sold— Ra/ Keshwar v. Md. KhaJil-ul-Rahaman, 3 Pat. 522, A.LR. 
1924 Pat. 459, 72 I-C. 796 ; Venkayya v. Venkata, A.LR. 1930 Mad. 178 
(180), 125 LC. 86. ■ 


On the question whether the subsequent mortgagee’s claim for 
marshalling is a right which can be exercised only, against the mortgagor 
or against the prior mortgagee also, there is a conflict of judici^ opinion. 
The Madras High- Court and the Oudh Chief Court have held that a prior 
mortgagee has the undoubted right to satisfy himself out of any portion 



Sec. 81 ] 


TRANSFER OF PROPERTY 763 


of-the security — Thanmal v. Nathu, A.I.R. 1928 Mad, 500, 51 Mad. 648. 
110 LC. 54. The Oudh Chief Court has applied this principle to a charge 
in the case of Parshadi v. Brij Mohan, A.I.R. 1936 Oudh 52 (54), ll Luck. 
575, 159 I.C. 117. 

The Calcutta and Rangoon High Courts have on the other hand 
taken a contrary view. It has been held that the words “but not so as to 
prejudice the ri^ts of the prior mortgagee” in this section do not entitle 
the prior mortgagee to have the properties mortgaged to him to be sold 
in any order he may prefer ; for the whole object of sec. 81 is to enable 
the subsequent mortgagee to call upon the prior mortgagee to exercise 
his ri^ts, so far as they can be satisfied as against the properties which 
are not the subject-matter of the subsequent mortgagee’s charge — 
Annapurna v. Ram Ranjan, 40 C.W.N. 1173 ; see also Ram Sabad v. 
Subiah, A.I.R. 1935 Rang. 139 (142), 156 I.C. 318 ; where it has further 
been held that the right cannot of course be exercised against the prior 
mortgagee so as to prejudice his right, but it cannot be said that his 
rights are prejudiced when he has deliberately released a part of his 
security which might have been readily available to him. The Allahabad 
High Court has also held that where any portion of the mortgaged, 
property has not been absorbed to satisfy the prior lien, it is not open, 
to a mortgagee from either caprice, collusion or negligence to releases 
portions of his mortgage-security and to throw the entire burden upon the 
remaining property — Mttrli v. Sheo Dot. A.I.R. 1931 All. 625 (627), (1931) 
A.L.J. 349. On this point also the Madras High Court has recently held 
that, the prior mortgagee has the undoubted right of releasing any portion 
of his security and the subsequent mortgagee cannot claim rhe right] 
of marshalling — Muthammal, in re, A.I.R. 1938 Mad. 503 (504), 47 Jvl.L.W. 
261. The view taken by the Madras High Court does not seem to be the 
correct view. For an able discussion of this question and the relevant 
case law on the point see A.I.R. '1938 Journal, p. 98. 

490. Prejudice of right of third parties or of transferees for value : — 
As this section refers to the right of the second mortgagee to have the 
debt of the first mortgagee satisfied out of the property not mortgaged 
to the second mortgagee, it is clear that the time for the exercise of the 
right of marshalling is the time when the prior mortgagee seeks to realise 
his mortgage-amount. If at that time there is already a person who has 
acquired for valuable consideration an interest m the property not mort- 
gaged to the second mortgagee, then the rig^it of marshalling does not 
exist — Unnamalai v. Gopalaswami, 54 Mad. 59, A.I.R. 1931 Mad. 199, 
129 I.C. 655. The rule of marshalling willjiever be applied in favour of 
a subsequent incumbrancer when that will either really prejudice the 
rights of the prior incumbrancer or the rights of third parties — Chunilal v. 
Fulchand, 18 Bom. 160. “It was never the intention of marshalling to 
defeat the rights of successive incumbrancers or of any person having 
acquired an interest in any one of the properties for valuable considera- 
tion. The right of a subsequent mortgagee of one of the estates to 
marshal, that is, to throw the prior charge of both estates upon that .ivhich 
is not mortgaged to him, is an equity which is not enforced against third 
narties, that is, against any one except rhe mortgagor and his legal 
representatives claiming as volunteers under him. It is not enforced 
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against a mortgagee or purchaser of the otner estate ” — per Hav f in 
Flmt V. Howard, (1893) 2 Ch. 54 (at p. 73). And the right of the prior 
mortgagee or the purchaser not to be marshalled does not depend upon 
whether he had notice of the second mortgage- t/nnanro/a/ y. Gopala-. 
swami, supra ; Ghose’s Law of Mortgage, Vol. 2, p. 812. The rule of 
niarshalling was never intended to defeat the rights of other subsequent 
mortgagees. Thus, two estates (X and Y) are mortgaged to A and one 
(X) is afterwards mortgaged to B, the remaining estate (Y) being then mort- 
gaged to C. Here B has no equity to throw the whole of A’s mortgage 
on C’s estate (Y) and so destroy Cs security. And for the same reason 
C cannot marshal. In such a case, A must satisfy himself out of two 
estates rateably, according to the respective values of the two estates, 
and leave the surplus proceeds of each estate to be applied in payment 
of the respective incumbrances thereon — per Lord Romilly in Gibson v.- 
Seagrin, 20 Beav. 614 (619). If a mortgage by A and B of their proper- 
ties in favour of C is followed by a mortgage by A alone of A’s {’ropeity 
in favour of D, then B cannot say that A’s property is to be sold first in 
execution of C’s mortgage decree, because sec. 81 does not apply— fabar 
D. C. V. Mathew, A.I.R. 1962 Ker. 106. 


Tlie word “valuable” which occurred before the word “consideration” 
has been omitted, because “the Indian Law does not recognize any dis- 
tinction between good and valuable consideration (see sec. 25 of the 
Indian Contract Act and Pollock nnd Miilla’s Contract Act, p, *34).” — 
Report of the Special Committee. 


82. Where several proper- 

Contribution whether of one 
to mortgage- or several owners, 
debt. mortgaged to 

secure one debt, such proper- 
ties are, in the absence of a 
contract to the contrary, liable 
to contribute rateably to the 
debt secured by the mortgage, 
after deducting from the value 
of each property the amount 
of any other incumbrance to 
which it is subject at the date 
of the mortgage. 


82. Where property subject 

Contribution « mortgage be- 
to mortgage- longs to two or more 
debt. persons having dis- 
tinct and separate rights of 
ownership therein, the different 
shares fn or parts of such pro- 
perty owned by such persons 
are, in the absence of a con- 
tract to the contrary, liable to 
contribute rateably to the debt 
secured by the mortgage, md, 
for the purpose of determining 
the rate at which each such 
share or part .shall contribute, 
the. value thereof shall be dee- 
med to be its value at the date 
of the mortgage after deduc- 
tion of the amount of any 
other mortgage or charge to 
. which it may have been subject 
on that date. 


Where, of two properties belonging to the same owne;, 
is mortgaged to secure one debt and then both are mort- 
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gaged to secure another debt, and, the former debt is paid out 
of the former property, each property is, in the absence of a 
contract to the contrary, liable to contribute rateably to the 
latter debt after deducting the amount of the former debt from 
the value of the property out of which it has been paid. 

Nothing in this section applies to a property liable under 
section 81 to the claim of the subsequent mortgagee. 

Amendment By sec. 43 of tlie T. P. Amendment Act (XX of 1929) 
the first para of this section has been redrafted, and in the third para 
the word subsequent’ has been substituted for the word ‘second’. The 
reasons are stated below in proper places. 

Application : — The principle underlying this section is applicable in 
the Punjab — Gian Singli v. Atma Ram, A.I.R. 1933 Lah. 374, 141 1.C. 596. 

491. Section analysed : — The first paragraph recognizes a lien pos- 
sessed by the person who being interested in one of the mortgaged pro- 
perties (or in a portion of the mortgaged property)' pays off the debt and 
so acquires a right of contribution. The second paragraph then deals 
with a case in which, tlie first mortgage having been paid off out of the 
only property comprised in it, it remains to be determined how the sec- 
ond mortgage-debt is to be borne as between the remainder of that 
property and anoher property wliich is also made a security for tlie second 
debt. In such a case, contribution works, not in favour of tlie second 
mortgage, but in favour of other persons interested in one or other of 
the two properties comprised in the mortgage — Scsha Ayyar v. Krishna 
Aiyanger, 24 Mad. 96 (106, 107). 

Principle : — 'This section is an embodiment of the principle that 
a property which is equally liable witli other property to pay a debt shall 
not escape, because the creditor has been paid out of tliat other propert)' 
alone — Ibn Hgsan v. Brijbhukhan, 26 All. 407 (416) ; Muhammad Yahiya 
V. Rashiduddin, 31 All. 65 (67) ; Narayanan v. Nallammal, A.I.R. 1942 
Mad. 685 (F.B.), (1942) 2 M.L.J. 525; Meyyappa v. Murugappa, A.I.R. 
1960 Mad. 117. Fisher on Mortgage, 6th Ed., § 1346. “If several 
estates (whether of one or several owners) be mortgaged for or subject 

equally to one debt the several estates shall contribute rateably 

to that debt; being valued for that purpose, after deducting from each 
estate any other incumbrances by which it is affected” — ^Fisher or Nlort- 
gage, 6th Edn., p. 688. The reason given for this principle is tliat "the 
law requires equality ; ' one shall not bear the burthen in case of the 
rest” — per Eyre, C.B. in Dering v. Earl of Winchelsea, (17S7) 2 W. & 
T.L.C. (7th Edn.), p. 535, cited in 26 All. 407 (436). It also lays down 
that parties who were equally bound with another to satisfy a debt and 
who are relieved by that other from the burden of the debt should con- 
tribute rateably towards tlie satisfaction of the debt — Ibn Hasan v. Brrj- 
bhukhan, 26 All. 407 (416). No extraneous principle to modify the liabi- 
lity to contribution imposed by this section can be introduced — Isri Prasad 
V. /flgai! Prasad, A.I.R. 1937 Pat. 628 (629), 16 Pat. 557, 172 I.C. 187; 
Pmhi V. Hardeo, A.I.R. 1936 Oudh 169, 159 I.C. 1049. 

A mortgagor has a right of contribution against the propertj' of other 
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co-mortgaprs not only when his property has been sold, but also when 
he saves his own property and the property of die co-mortgagors S 

' 1 contnbubon cannot be claimed from a co-mort- 

f wimse property equally with the property of the claimant, has been 
sold at the mstance of the mortgagee, because it has already contribut- 
proportion of the debt— Z&n Hasan v. Brijbhukhan, 26 All. 407 
(411) ; Han Raj v. Ahmadrud^din, 19 All. 545. 


^ere the property of one of the mortgagors has been sold, but the 
sale has not satisfied the entire mortgage-decree, he cannot claim con- 
tribution in respect of tlie excess realised from liis propeityr over and 
above its rateable proportion of the debt. A claim for contribution can- 
not arise until the whole of the mortgage-debt has been satisfied— Jbn 
Hasan v. Brijbhukhan, 26 All. 407 (426, 427) (F.B.). But where the whole 
of tlie mortgage-money has been realised by the sale of the properties 
of some of tlie mortgagors, one of tliem can bring a suit for contribution 
against those co-mortgagors whose property lias not been sold, although 
the mortgage-debt has not been wholly satisfied by the sale of the plain- 
tiflE’s property alone— Mu/iammad Yahia v. Rashiduddin, 31 All. 63 (66) ; 
Muhammad Main v. Bharat,-,! O.W.N. 401, A.I.R. 1930 Oudh 260 (263), 
125 I.C. 402. 


The claim to contribution arises, whedier the payment has been 
made by the claimant by a voluntary sale of his property or tlie pa>T(nent 
has been enforced by sale of his property— ZI?n Hasan v. Brijbhuhhaii, 
26 All. 407 (F.B.) ; Muhammad Main v. Bharat, supra. 


692. Rateable apportionment : — The. equitable rule of rateable 
apportionment is somewhat different from marshalling and contribution. 
This equitable rule is in accordance with justice aqd fair dealing and 
though not the subject of any special statutory provision, is not excluded 
by any statutory provision, and is accordingy applicable in India. This 
' right is one which is possessed by a mortgagee against Bie mortgagor. 
Thus, the properties A and B of equal value are mortgaged to X to secure 
. an advance equal to the value of either, and a second mortgage on A is 
taken by Y and a second mortgage on B is taken by Z, In tliese circums- 
tances, if X pays himself by taking tlie whole of A, leaving B unencum- 
bered, it will work to the disadvantage of Y or Z. It is not, therefore, 
fair that such exercise of election by X should advantage the mortgagor 
and work to the disadvantage of the subsequent mortgagees. In such a 
case, X must take liis debt out of the two properties A and B in the 
nroportion of the values of the properties— Assignee v. Bijram- 
shaw, 61 M.L.J. 512, 135 I.C; 316, A.I.B. 1932 Mad. 196 (197). Inter se 
mortgagors are liable to contribution in proportion to the value of their 
propirty and not according to the extent of benefit they have received 
from the mortgage-money unless there is a contr^t to the Miitrary 
Jai Narain v. Rashik, A.I.B. 1931 AU. 546, 131 I.C 545. 'But an oral 
'agreement varying the tenns of a document by winch the mortgagois 
aSee that the^sewrally owned items of tire hypothecation shall be rate- 
aSr liable will not be ■ ^dmissMe^Muthukumaraswami v. Govmda, 
A 1932 Mad 218 137 I.C. 285 ; see also Kamta v. Cha^rbhuj, 
tli Z I c m m. 73 Pat 310.- 61 I. A. 185, 38 C.W.N. 575, 148 
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I.C. 486. Where a mortgagee sues his mortgagor^ and directs the suit at 
the outset against all the items of the mortgaged property, but subse- 
quently withdraws his claim in respect of one of those items stating that 
that item did not belong to his mortgagor; the remaining items are 
liable for the full amount of the mortgage-debt and are not merely rate- 
ably liable — Balkishan v. Mi. Bundia, A.I.R. 1932 All. 246 (247), 1.36 I.C. 
567. But the owners of parts of the equity of redemption cannot be 
deprived of tlieir right to contribution under diis section by the action 
of the mortgagee in releasing another portion of the mortgaged property 
— Maddipatla v. Ramavarapu, A.I.R. 1936 Mad. 293 (294), 162 I.C. 304. 
In a hiit by the holder of a moiety of the mortgaged property for contri- 
bution against the vendee froni the holder of the other moiety, the fact 
that the plaintiff is stranger to the contract of sale between tike vendor 
and the vendee inter se is immaterial — James v. Achaibar, A.I.R. 1940 
Pat. 119, 21 P.L.T. 416, 185 I.C. 297 relying on Gaiwshi LaJ v. Charan 
Singh, 57 I.A. 189, 52 All, 358, A.I.'R. 1930 P.C. 183. A suit for contri- 
bution fails in limine if a necessary party is not before the Court and 
in his absence the liabilities of the parties cannot be satisfactorily ascer- 
tained — James v. Achaibar, supra. 

493. Scope of section ; — ^This section provides for contribution inter 
se by the mortgagors — Jnanendra v. Sashi Mukhi, 44 C.W.N. 240, A.I.R. 
1940 Cal. 60, 186 I.C. 883. The contribution referred to herein is a riglit 
which exists between the owners of the mortgaged properties and does 
not affect the mortgagee’s power to enforce his mortgage against all or 
any of the properties mortgaged to him — Arunagiri v. Radhakrishna, 
A.I.R. 1942 Mad. 44 (46), (1941) 2 M.L.J. 520. Although this section does 
not in terms apply to a mortgagee who happens to acquire a share of 
the equity of redemption, tlie general rule laid down therein appUes, 
and therefore for the purpose of determining the extent to which tlie 
mortgagee’s right to recover the money under his mortgage has been ex- 
tinguished by his purchasing the equity of redemption in some of the 
properties mortgaged to him, the value of the mortgaged properties, 
as they existed at the date of the mortgage, should be considered 
.and not the value as it existed on tire date on which some of the mortgag- 
ed properties were purcliased by the mortgagee, the date of the institution 
of tire suit being entirely immaterial — Ibid at pp. 46 and 47. 

The question of contribution does not concern the mortgagee. Hence 
the mortgagor cannot claim contribution in a suit for foreclosure. He 
must file a separate suit — Delanstngh v. Darbarilal, A.I.R. 1949 Nag. 346, 
I.L.R. 1949 Nag. 376. Wlrere one of two co-owners of a certain property 
sold his share to a tliii'd party mth direction to pay a portion of the 
consideration to a mortgagee in possession, and the other, co-owner 
brought a suit for possession against the purchaser who claimed con- 
tribution in respect of the plaintiff’s liability under the mortgage, it was 
held that the payment made by the purchaser to die mortgagee was 
merely as the agent of his vendor, and consequendy he could not claim 
contribution under this section — Raj Bahadur v. Sifta Prasad, A.I.R. 
1951 All. 596. 

Where the mortgagee decree-holder applies in e.\'ecution to sell one 
of the two properties, but the judgment-debtors claim that both die pro- 



768 TRANSFER OF PROPERTY 


[Sec. 82 


peities are liable to contiibute rateably under this section, tlie question 
ot rateable contribution is one of adjustment of equities between tlip 
V. Shrihari, A.I.R. 1949 Nag. 155, I.L.R. 1948 Nag. 


Both sec. 43 Contract Act and iiie present section deal n>itli the 
question of contribution. Wliere the question ai-ises out of a mortgage 
this section must exclude sec. 43 on the principle tliat die general law is 
excluded by the special la\v~Kedar Mai v. Hari Lai, A.I.R. 1952 S.C. 47. 
Having regard to the difference in language in secs. 82 and 92, it is not 
necessary tiiat die whole of the common mortgage should be paid off 
before a claim for contribution can be advanced by a peKon who has 
been made to pay more towards the common mortgage — Manjappa v. 
Pacha, A.I.R. 1947 Mad. 276, (1946) 2 M.L.J. 276. A co-mortgagor who 
paid the whole mortgage debt may under tliis section sue for contribution 
and he may be subrogated to the rights oF die mortgagee under sec. 92. 
He also acquire a charge under secs. 82 and 100—Rameswar v. Ramnath, 
A.I.R. 1950 Pat. 174, 28 Pat. 955. See also Gopinath v. Raghubans, 
A.I.R. 1949 Pat. 522, 30 P.L.T. 277; Ayyappan Raman v. Kunju-Vakki. 
A.I.R. 1958 Ker. 386. Tlie obligation under sec. 82 is not personal — 
Ramesicar v. Ramnath, supra. 


Application : — Tin's section can apply while the mortgage is still 
subsisting, but it applies even more when the mortgage has been paid ofiF 
out of some only of the properties mortgaged, and the owner or die 
person interested in the properties from which the mortgage has been 
pAid off then has a right to claim contribution from die owner of odier 
properties which were liable under die mortgage but whicli were ilot 
called upon to pay it off — Baswanneica v. Dodgowda, A.I.R. 1942 Bom. 
95, 44 Bom. L.R. IS relying- on ' Rama Sankar v. Ghulam. Husain, 43 All. 
589, 19 A.L.J. 584, A.I.R. 1921 All. 323. Where die decree makes the 
mprtgagor and the mortgage security liable for costs as .weD, contribution 
can be allowed in resiiect of those costs — Ayyappan Raman v. Kunju 
Vakki, A.I.R. 1958 Ker. 386. 

As the present Act is not in force in die Punjab, secs. 82, 92 and 100 
do not in terms apply there. Tlie principles underlying tiiose sections 
are however applicable as rules of justice, equity and good conscience 
Ganeshi Lfil v. Joti Parshad, A.LR. 1949 E.P. 254. 


Mortgagee's right to proceed against all the properties:-— Hus section 
defines die relations of the mortgagors infer se, and tliere is nothing in 
the language , of die section which supports the conclusion that the 
mortgagee must distiibute his debt in a certain manner, or fliat he is 
unable to enforce it against each and every part of die 
security for the mortgage-^rimo/i Krishna v. Rama, 20 Bom. L.R. 1/&, « 
IC 8&-' Raghunatli v. Harlal 18 Cal. 320; Abdul Rahim v. Abduh 
22 S.L.R. 243, 106 I.C. 872, A.LR. 1933 .Sind 101 (103). Hie mortgagees 
right to be paid die whole of his debt from whatever portion ot tlie 
mortgaged properties he wshes to comprise in his suit, cammt be qu^- 
tioned — Muthu 'v. Kumarasioamiya, 29 Mad. 217 (22p. A mort- 
gagee may release a poi-tion of the security and claim f ® 
from tiiq rest unless he. exliibits an mtenhon to break the mtegrty 
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the mortgage — M. Ramama v. C. Butchamma, A.I.R. 1958 Andli. Pra. 
598. Ordinarily, if two properties are jointly mortgaged for the same 
debt, each of these properties is liable for the whole, and it is open to the 
mortgagee either to proceed against the whole mortgaged properly or 
against a part of such property — Ghasi Khan v. Thakur Kishori, 1929 
A.L.J, 846, A.I.R. 1929 All. 380 (381), 119- I.C. 437. 'Hie remedy of any 
particular judgment-debtor is to recover any excess himself from the 
others — Punjab National Bank v. Roni Karan, I.L.R. 1941 Lah. 1 (F.B.), 
42 P.L.R. 669, A.I.R. 1940 Lah 370 (F.B.). There is nothing in this Act to 
support the view that as between a mortgagee and the holders of the equity 
of redemption, the former is bound to distribute his debt rateably upon 
the mortgaged properties — Hara Kutnari v. Eastern Mortgage and Agency 
Co,, 7 C.L.J. 274 ; Abdul Rahim v. Abdul, supra Tliereforc, where up- 
on a suit being brought on a mortgage by the mortgagee, the several 
purchasers of the mortgaged properties sought to be permitted to pay 
off the mortgage-debt in shares proiDortionate to the propertj' purchased 
by each of them, it was held that the section did not authorise tlie split- 
ting up of the lien of the mortgagee in this manner but that its object 
was merely, to fix the liability of the mortgagors or their purchasers inter 
se, and that therefore the mortgagee was entitled to proceed against all 
the mortgaged properties leaving it to any of the defendants who might 
have to pay more than his rateable share to recover it from his co-debtors 
in accordance with this section — Raghu Nath v. Harlal, 18 Cal. 320 (321, 
322) ; Sant Lai v. Nanku Lai, A.I.R. 1924 Pat. 174, 75 LC. 96. A mort- 
gage executed by several persons of their shares in different properties 
cannot be treated as so many entirely separate mortgages under this 
section, either before or after the amendment of 1929. \Vliere some of 
these persons assign their equity of redemption and this is not knonm 
to the mortgagee till too late to sue the assignees, the mortgagee is entitl- 
ed to recover die whole debt out of one or all die properties which he 
is able to readi — Rajani v. Sourendra, A.I.R. 1934 Cal. 421 (424), 38 
C.W.N. 124, 151 I.C. 454. No subsequent transferee can insist on the 
properties other than his own being sold to satisfy the mortgage unless 
the doctrine of marshalling can be made applicable — ilfirzo Quasar Bag 
V. Sheo Shankar, A.I.R. 1932 All. 85 (86), 53 All. 391, 129 I.C. 708. With 
due regard to tire mortgagee’s right to have his claim satisfied by sale 
of every part of the mortgaged property, and apart from it, he is not 
entitled to dictate to the Court the order in which the mortgaged pro- 
perties should be sold. A decree under O. 34, r. 5, C. P. C. directs the 
sale of all the mortgaged properties and so long as rights of the mort- 
gagee are not prejudiced, the Court executing the decree has full power 
to regulate the order in which and the condition subject to which the 
mortgaged properties should be sold in order to do justice between two 
subsequent transferees. It may for that purpose apply the rule of con- 
tribution as behyeen such transferees by postponing the sale of one of 
the properties on payment by the subsequent transferee interested in it 
of the proportionate amount charged on it, till the remaining properties 
are sold and the remaining amount is satisfied by the sale-proceeds tliereof 
in which case the property may be proceeded against for recovery’ of the 
balance— Ibid, at p. 87. The Court should frustrate any attempt on the 
mortgagee’s part to throw- most of the burden on one only of the mdrt- 
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gaged propertiesr-Ifcid, at p. 88. But so long as the integrity of'tlie mort- 
g^e IS not broken, the mortgagee is entifled to insist on payment of 
amount due before any property is released from liability 
and the Court has no pow&- to compel him to submit to piece-meal 
redemption— -/bid, per Sulaiman, J. at p. 90. Tlie intention of tliis sec- 
tion is not that the lien of the mortgagee should be divided, but simply 
to determine the liability of the purchasers of the property inter se— • 
Wan TaiJc v. Chettyar Firm, A.I.R. 1935 Rang. 26, 155 I.C. 954. 


U, however, by the laches of the mortgagee, his claim against some 
M the mortgagors has become time-barred, he cannot claim to throw 
the entire burden upon the rest of the properties.. In such a case any 
owner of a portion of the mortgaged properties is legitimately entitled 
to ask that not more than a rateable part of the mortgaged debt should 
be thrown upon the property in his hands — Iman Alt v. Baif Na^i, 33 
Cal. 613 (621) ; Budham^ v, Rama, 44 Bom. 223 (226). But see Ayyap- 
pan Raman v. Kunju Vakki, A.I.R. 1958 Ker. 386 where, it has been held 
that the discharge of one mortgagor by limitation or otherwise does not 
afFect his liability for contribution. Similarly, a mortgagee cannot release 
a portion of the property from the mortgage-debt, so as to increase 
tlie burden upon the otlier portions, without the privity and consent of 
the persons affected. Tlie owners, of the properties not released are 
entitled to insist that not more than a proportionate share of die mort- 
gaged-debt shall be levied upon the properties in their hands — Imam. Mi 
V. Baij Nath, 33 Cal. 613 (622), following Surjiram v. Barhmdeo, 1 C.L.J. 
337 and 2 C.L.J. 202, and dissenting from Sheo Prasad v. Behary, 25 AU. 
79. Tlie release of part of the mortgaged property by the mortgagee 
does not take away, as regards that part, the liability to contribute wliidi 
this section imposes upon the diSerent parts — Shah Ram Chand v. Par- 
blm Dayal, A.I.R. 1942 P.C. 50 (53). 


It the mortgage dues of a puisne mortgagee could not be satisfied 
out of tlie mortgaged properties, recourse may be had to the property 
liable to contribute. Tlie joining of a claim for contribution in a suit for 
sale does not amount to misjoinder of causes of action — Chunilal v. Sri- 
nivasa, A.I.R. 1944 Mad. 276, 1944 M.W.N. 49. Tlie fact that the eatliw 
mortgage was not redeemed by die puisne mortgagee does not debar 
him from suing for contribution when die former was satisfied by exe- 
cution sale — ibid. A charge-holder is not concerned ivith contribution— 
Hussain v. Raghtibar, A.I.R. 1947 Oudh 122, 22 Luck. 37. 


“Contract to the contrary” The mortgaged properties are liable to 
contribute rateably to a mortgage-debt only in die absence of a contract 
to the contrary. Where it is intended by the different owners of several 
properties tiiat each and every item should be liable to contribute in a 
manner different from die one described in sec. 82, it would be open to 
them to a^ee among themselves to that effect. This secton enunci^es 
a rule to' be applied only where the mortgagors among themselves did 
not come to any terms. But the Legislature leave it to the parties to toe 
transaction to lay dmvn any different rules for diemselves if Aey 
■any such different rule— Aziz Ahmad v. Chhote 50 All. 569, 1(» 
-I.C. 38, 26 A,L.J. 298, A.I.R. 1928 All. 241 (247). The rule; under tos 
section may be modified by the terms of a contract refusing contribution. 
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Thus, although all the properties may be originally equally liable for the 
mortgage-debt, this liability may be altered by mortgage-decree or by an 
arrangement made between tlie parties by which the burden of the debt 
may be thrown primarily on some of the properties, and the other pro- 
perties may be made liable only if the debt is not realised ijy the sale 
of the first-named properties — Satyakripal v. Gopikishore, 6 C.W.N. 5S3 ; 
see also Indurii v. Kakarala, (1940) 2 M.L.J. 484, 1941 Mad. 66, 1940 
M.W.N. 1002. IVluere a mortgaged property is sold in two portions to 
two purchasers, one of whom purchases without notice of the mortgage 
and witli a covenant against incumbrances, and the other person pur- 
chases with an express undertaking to pay off the entire mortgage, the 
latter purchaser, if he discharge the entire incumbrance, is not entitled 
to obtain contribution from the otlicr purchaser — Kamaia v. Chaiurbhuj, 
8 Pat, 585, A.I.R. 1929 Pat, 664 (676), 120 I.C. 17, A mortgaged proper- 
ties X and Y to B. Subsequently, A sold property X to C and out of the 
consideration left sufficient money with the vendee to redeem B’s mort- 
gage. Afterwards the property Y was sold in execution of a decree against 
A and was purchased by D. C failed to redeem B s mortgage, and B 
brought -a suit on his mortgage and got a decree ; C paid the decretal 
amount and sued D for contribution. Held that C was entitled to con- 
tribution as against D. D was not entitled to enforce tire agreement be- 
tween C and A to redeem B’s mortgage, being a stranger to the agree- 
ment. The auction sale to D gave rise to no covenant attaching to the 
property which could pass upon a sale of that property — Charan Singh 
V, Ganeshi Lai, 24 A.L.J. 401, 94 I.C. 1048, A.I.R. 1926 All. 352, affirmed 
by the Privy Council in Ganeshi Lai v. Charan Singh, 52 AIL 358 (P.C.). 
1930 A.L.J. 753, 24 C.W.N. 661 (868), 124 I.C. 911, A.I.R. 1930 P.C. 18_3. 
See also Mohamed Inamulla v. Aisha Bibi, 24 A.L.J. 714, 96 I.C. 765 ; 
Sonaji V. Krishna. Rao, 27 N.L.R. 258, A.I.R. 1931 Nag. 172. In the case 
of Ganeshi Lai v. Charan Singh, supra, the purchaser purchased tire pro- 
perty subject to the mortgage and paid the price on that footing and the 
ben^t of the contract betrveen A and C did not pass to him, the pur- 
chaser being no party to the contract (see pp. 184 and 185 of A.I.R. 1931 
P.C. p, 183), But had the purchaser purchased the property from 
the mortgagor free from incumbrance the position would have been 
different, tiiat is, he would not be liable to contribute as the benefit of 
tlie mortgagor’s contract would have passed to the purchaser, and it 
would have been a "contract to the contrary” within the meaning of this 
section — see Isri Prasad v. Jagat Prasad, A.I.R. 1937 Pat. 628 (630), 16 Pat. 

, 557, 172 I.C. 187 and Ganeshi Lai v. Charan Singh, supra, at p. 185. But 
see R. Ananthyya Holla v. Tliimaju, A.I.R. 1956 Mad. 293 where it 
has been held that the contract runs with the land. 

Tlie words “in the' absence of a contract to the contrary as they 
stood before the amendment in 1929 relate to a contract to which the 
mortgagee is a party. Such a contract between co-mortgagors only would 
not excude the operation of this section. The amendment has not alter- 
ed the law — Damodarasami v. Govindarajulii, A.I.R. 1943 Mad. 429 (F.B.). 
(1943) 1 M-L-J. 291. Tliese words mean the contract between a mortgagor 
and a mortgagee. TIius where in a mortgage jointly e-vecuted by A 
and B there is a provision that the entire debt shall be recoverable 
from A’s property first, and if it -is not sufficient, then from Bs property, 
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it founts to R “contra^ to the contrary". In sudi a case if the entire 
° property, there can be no contribution from B 

Receiver v. Murali Mohan, A.I.R. 1949 Mad. 19, (1949)' 1 M.L.T. 
473. V^ere there was no personal covenant as between the mortTaeors 
or any contract to the contrary”, the plaintiff could not claim separate 
personal reliefs against tlie defendants— Kedar Lai v. Hari Lai, A.I.R. 
1952 S.G. 47. See the next case where it has been held tliat the expres- 
sion contract to the contrary” is not necessarily a contract between the 
mortgagor and the mortgagee. The expression is general 'and may refer 
to any contract. In a majority of cases tlie mortgagee has no interest 
at all in the question of contribution. Wliere in a mortgage-deed execu- 
ted by three persons there is an agreement between tlie mortgagors that 
the money borrowed should go to the two mortgagors and the third mort- 
gagor was merely in the position of a surety, and tlie debt is paid off 
by one of the two mrtgagors, he is not entitled to contribution from the 
third mortgagor— iKhudaiwznd v. Narendra, A.I.R. 1936 All. 258 (263), 
58 All, 548, 163 I.C. 117 ; Thoppai v. Venkatarama, A.I.R. 1936 Mad. 
106, 59 Mad. 121, 162 I.C. 977. The expression “contract to the contrary” 
includes a contract between tlie mortgagor and purchaser of die equity 
of redemption of another portion of the mortgaged property, if the 
benefit of the contract has been assigned to him — Mufhusami v. Arasa- 
yee, A.I.R. 1936 Mad. 901 (903), 44 M.L.W. 447 ; Bava Sahib v. Krishna 
Boyan, A.I.R. 1936 Mad. 898. Tlie words “contract to die contraiy” apply 
also to contracts between the mortgagor and mortgagee — contracts for 
example, under which some of die mortgaged propeities were to be liable 
in the first instance and others were only to be liable in the event of the 
security of those properties provmg insufficient — Subramania v. Nafesa, 
A.I.R. 1936 Mad. 113, 160 I.C. 686. Out of several properties coyered 
b»y the same mortgage one was sold to a person who , agreed that he 
would pay off the entire mortgage. and out of the consideration retained 
sufficient money to pay off die dues. Tlie mortgagee subsequently pur- 
chased from the mortgagor anotiier of the mortgaged properties but in 
the conveyance it was not stated that he was purchasing die propeity' 
subject to incumbrance, on the contrary it was stated that the first pur- 
chaser had undertaken to pay off the entire mortgage-debt and die 
mortgagee was entitled to have the money from him, and it also appear- 
ed that the mortgagee had paid die full value of the property. Tlie 
first purchaser made delay in payment and the consequence was that a 
larger amount was due on the mortgage than was retained by him : 
held diat the first purchaser was not personally liable for the debt, ^ 
but the property which he had purchased from the original mortgagor 
was liable for the entire mortgage-debt and neidier die mortgagee nor 
the owners of die other properties which had been mortgaged were h^le 
to contribute — Nirupama v. Surabaja. 42 C.W.N. 1004, A.I.R. 1938 Cal. 
618; Ramhhadrachar v. Srinivasa, 24 Mad. 85; Sonaji v. Krishrarao, 
supra. The contract may be entered into either at the time of the mort- 
gage or afterwards — 'Rama v. Manak, 7 Bom. L.R. 191. 

A mere decision of an executing court settling in a sale pro- 
clamation the order in which the mortgaged properties are to be sold 
is not a contract to die contrary, hence such decision cannot alter m 
statutory liability under this section— Sf/bZwVr/i ChetHar v.Seeranga Chet- 
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tiar, A.I.B. 1955 Mad. 557. P, the purchaser of a part of a property with 
two encumbrances, viz., a decree debt in favour of K and a mortgage 
debt in favour of M, agreed to discharge both the debts. P did not dis- 
charge the mortgage of M and to discharge the decree debt of K exe- 
cuted another mortgage in favour of K. In execution of K’s mortgage 
decree die portion sold to P was purchased by K. M’s assignee in exe- 
cution of the decree on M’s mortgage threatened to put to sale the 
unsold portion in hands of the vendor, ivho paid off the decretal amount 
and tliereafter sued K and the heirs of P to recover the amount so paid ; 
Held that the vendor was entitled to recover the entire amount from K 
because P, whose interest was acquired by K agreed to pay off the mort- 
gage of M — Ummit\i Amma v. Koshy lype, A.I.R. 1967 Ker. 77. 

494. First para : — ^This para has been amended in order to apply the 
rule of contribution where a mortgaged property is subsequently sub- 
divided. 

Tlie words “shares in” are intended to make it clear that this para 
applies to ciises where property is owned by several owners but has not 
been physically partitioned — Report of the Select Committee (1929). 

In other words, the rule of contribution applies not only where seve- 
ral properties are mortgaged and the owner of one of them is compelled 
to satisfy the whole mortgage-debt, but it also applies where only one 
property held by several co-owners is mortgaged and the portion of one 
co-owner is made to satisfy the mortgage. 

In this para two improvements have been made by the amendment 
of 1929 : First the section has been made to apply not only where 
several properties are mortgaged, but where the mortgaged property 
is subsequently divided i and secondly it fixes the date of the 
mortgage as tire date at which the required valuation should be 
made — Damodarasami v, Govindarajalu, A.I.R. 1943 Mad. 429 (F.B.), (1943) 
1 M.L.J. 29. Where several properties belonging to different mortgagors 
are mortgaged a person acquiring the interest of one or more of the mort- 
gagors will be bound by an agreement between the mortgagors inter se — 
ibid. Where the mortgaged property is owned by several persons having 
separate rights, tJie release of a part does not exempt that part from the 
liability to contribute — Shah Ram Chand v. Parbhu Dayal, 47 C.W.N. 
(P.C.), A.I.R. 1942 P.C. 50. 

Wliere in a proceeding under the U. P. Encumbered Estates Act the 
entire mortgage debt has been realised from one of the judgment-debtors, 
a suit by him for contribution against his co-debtors maintainable, 
although he has not impleaded them to get the debt apportioned in the 
said proceedings — Sheodan v. Ramesh, A.I.R. 1950 All. 53, 1949 A.L.J. 
469. If the effect of the mortgagee releasing a portion of the mortgaged 
property is to place extra burden on one of tiie mortgagors, he can sue 
for contribution — Nripendra v. Naumoni, A.I.R. 1953 Ass. 82, I.L.R. 
(1952) 4 Ass. 118. A co-mortgagor redeeming a simple mortgage and 
suing the other mortgagors for contribution can stand on the redeemed 
mortgage, and if he cannot, he may rely on a charge — Sheosaran v. Amla 
C. C. Society, A.I.R. 1945 Pat. 192, 23 Pat. 953. .Where one co-mortga- 
gor redeems the mortgaged property by paying less than the amount 
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aQtually due, the other co-mortgagors can claim possession of tlieh share 
y paying Ae proportionate share of the amount actually paid— JGa?iBs/it ' 
Lai V. 7o#i Parshad, A.I.R. 1949 E.P. 254. See in this conne^tiorTSS- 
war V. Devendra^ A.I,K. 1944 Pat. 179, 22 Pat, 637. 


Where the original mortgagor died and the property came into tlie 
iiands ot his representatives, and one of them satisfied the entire mort- ' 
gage-decree obtained by the mortgagee, it was held under the old section 
f j contribution against the other representatives did not 

taU under tliis section, as there ivas but one property mortgaged— iVcimt) 
Jahanara y, Mlrza Shujauddin, 9 G.W.N. 865 ,(867). Tliis is no longer 
good law in view of the above amendment. 


This section refers expressly to a case where the mortgaged pro- 
perty is subsequently divided into shares held separately and not merely 
to a case where several properties are mortgaged — Narayanan v. Nolla 
mmal, A.I.R. 1942 Mad. 685 (F.B.), (1942) 2 M,L.J. 525. 


The rule of contribution enunciated in this section is akin to the 
rule contained in sec. 95, with this difference that die former section sup- 
poses a case where the mortgage-debt is realised by the mortgagee by a 
forced sale of the property of one of several co-owners, whereas in die 
latter section (95) the case is one of redempdon of the mortgaged pro- 
perty by one of several co-owners in dip usual way. But the right to 
claim contribution is the same in both cases. See Dhakeslmar v. Hari- 
har, 21 C.L.J. 104, 27 I.C. 780 (783). 


' Where the owner of a portion of the property comprised in a mort- 
gage, in order to save his share from sale, has satisfied a decree obtained 
by the mortgagee on the mortgage, he is entitled to claim contribution 
from the o^vner of another portion of the mortgaged property — Chagan- 
das v. Gansing, 20 Bom, 615 ; Purbi v. Hordeo, A.I.R. 1936 Oudh 169 
(170), 159 I.C. 1049 ; Md. Mian v. Bharaf> Singh, A.I.R. 1930 Oudh 260 
(264), 5 Luck. 727, 125 I.C. 402. The purchaser of a share in a mortgag- 
ed estate, who has paid off the whole mortgage-debt in order to save 
the estate from foreclosure or sale, can claim from each of the other 
co-mortgagors a contribution proportionate to his interest in the property 
—Hira Chand v. Abdul, 1 All. 455 (456) ,; Danappa v. Yamnappa, 26 
Bom. 379. Where persons are suing as owners of one property subject, 
with property of other persons, to a common mortgage, they are, having 
paid off the mortgage entitled to call on the owners of the other property 
to bear their proportion of the burden. It is, however, essential for die 
plaintiffs to allege and prove a mortgage affecting both their lan^and 
also larids of the defendants— Kcmte v. Chaturbhuj, A.I.R. 1934 F.C. 98 
(100), 13' Pat. 310, 61 I.A. 185, 38 G.W.N. 575, 148 I.G. 486. 


A, an eight-anna co-sharer in a tenure, mortgaged his 
the landlord who obtained a mortgage-decree against that half share. 
He also obtained rent-decrees against A and his co-sharer B for rent o 
the entire tenure and when he executed the mortgage-decree, he put up 
die half share of A to sale and notified at the time of die sale Jj^^t ti 
nrouerties were being sold subject to a charge for rent under die rent 
Lcrees. The- decree-holder himself purchased that 8 as. share and there- 
after he applied to. execute the rent-decree - against the half share of B 
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for the, full amount of the decrees: held, the result of the whole amount 
of the rent charge having been notified in the sale proclamation was 
not that the whole liability passed to tire property auction-purchased so, 
as to relieve the other property from liability. The rent-decree should 
be deemed to have been satisfied to the extent of one-half. But if the 
\yhole charge was enforced against either of the properties, the holder 
of that property would have the right of contribution to the extent of 
half against the holder of the other property — Prabhu Ram v. Kamesh- 
war, 19 Pat. 524, A.I.R. 1940 Pat. 420, 21 P.L.T. 227. 

A person executed a simple mortgage of sojne properties including 
village C. Subsequently tlie mortgagor again mortgaged Uie same pro- 
perties together with village D in favour of the saine mortgagee. The 
mortgagee obtained a mortgage-deeree on the foot of the subsequent 
mortgage and in execution purchased all the mortgaged properties him- 
self with the exception of village C which was purchased by another 
person. It was specifically mentioned in die sale proclamation that the 
properties were subject to the earlier mortgage. Then the mortgagee 
brought a suit against the purchaser of C village for contribution : Held, ■ 
that the effect of purchase by the mortgagee was to break up the inte- , 
grity of the mortgage and a portion of the debt which bore the same ratio 
to the whole amount of debt as the value of the property purchased by 
the mortgagee bore to the value of the whole property comprised in the 
mortgage was discharged. It did not follow that the entire UabiUty' under 
tlie mortgage was wiped off because the mortgagee himself purchased 
some items of the mortgaged property. The purchaser of C village was 
therefore liable for contribution — Md. Abdvl v. Baldeo, A.I.R. 1939 All. 
86 (87). 

A purchaser of one of the mortgaged properties getting a subsequent 
mortgage-sale in respect of all the properties set aside can sue for con- 
tribution for the amount which he has paid to satisfy the mortgage-debt 
which is the amount in the sale proclamation, so that the interest includ- 
ed therein is also payable, but not the 5 per cent, paid to the disappointed 
purchaser as it cannot come under tihis section — Krishnaswami v. Janak- 
alaxmi, A.I.R. 1934 Mad. 189, 148 .1.C. 217. 

Where several parcels of property are mortgaged to secure one .debt, 
every parcel is liable to the mortgagee for the whole amount of the debt ; 
but as between themselves each parcel is liable to contribute to the debt 
in the proportion which its value bears to the value of the whole pro- 
perty comprised in the mortgage. So also, every person who purchases one 
of those properties incurs a liability to that extent — Bisheshur v. Ram 
Sarup, 22 All. 284 (289) (F.B.). If tiie mortgagee purchases the equity 
of redemption (either by private sale or at Court sale) in a portion of the 
mortgaged property, he cannot proceed against the remaining properties 
in respect of the full amount of the debt, but the portion purchased by 
him must contribute towards the debt, i.e., must be chargeable with a 
proportionate part of the debt. The purchase will discharge a portion 
of the debt which bears the same ratio to the whole amount of the debt 
as the value of the property purchased bears to the value of the entire 
property comprised in the mortgage — 'Bisheshur v. Ramsarup, 22 AU. 284 
(F.B.) j Ponnambala v. Annamalai, 43 Mad. 372 (879) (F.B.) ; LaJchmidas 
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V. Jamnadas, 22 Bom. 304; Krishna Chandra v. Pabna Model Co w 
It A.I.R. 1932 Gal. 319 ; Mir Eusuff AH y. Pancha- 

nan, 15 C.W.N. 800 (803), 6 I.C. 842 ; Sabir v, Rirasat, 1929 A.L.J. 1162 
A.I.R. 1929 All. 696 (697) ; Gian Singh v. Atma Ram, 34 P.LR 532* 
A.I.R. 1933 Lah. 374 ; Murli v. Sheo Dat, A.I.R. 1931 All. 625 (627), 1931 
A.L.J. 349. For the application of the doctrine of contribution’ it is 
immaterial whether the payment in respect of which conbihution is 
claimed has been made voluntarily to avert ‘a legal process or has been 
enforced by sale of the claimant’s propertv— Afd. Mian v, Bharat Sinsli 
A.I.R. 1930 Oudh 260 (264), 5 Luck. 727, i25 LC. 402. ’ 


Where of the two mortgagors both are made liable in respect of a 
pmticular sum, and one of them only for the balance, and tlie other 
j discharges the joint liability in its entirety, he acquires tlie right to con- 
tribution by reason of such, discharge notwitlistanding diat die liability 
of the other in respect of the balance remains undischarged. In working 
out this right of contribution and arriving at the actual amount payable, 
regard must be had to the principle laid down in Faquir v. Aziz, A.i.R. 
1932 P.C. 74, 54 All. 199, 136 I.C. 751 (see Note 457, 3rd para) — Sreeram- 
ulu V. Rama Krishnayya, A.I.R. 1936 Mad. 500, 70 M.L.J. 532, 162 
I.C. 828. 


A subsequent mortgagee of a portion of the propeity purchasing 
under his decree cannot plead that the property in the hands of the 
mortgagor alone is responsible for die payment of the full amount of- 
a prior mortgage ; but the subsequent mortgagee-purchaser and die mort- 
gagor must contribute x&te&hly—^auhat v. Mahadeo, 51 All. 606, 1929. 
A.L.J. 419, 116 I.C. 297, A.I.R. 1929 All. 309 (311), foUowing 22 All. 284 
above. The question in such a case is whether tbe purdiase of -tiie pro- 
perty was subject to the entire encumbrance or only to a proportionate 
charge. Hie circumstance that die purchase was made at much below 
its market value has by itself no effect on the right to contribution, but 
is of evidential- value in deciding die question — Gulzari v. A}i Ahsan, 
A.I.R. 1933 AU. 929 (931), 147 I.C. 521. 

Wliere several properties are mortgaged, and die sum actually 
advanced is less than that mentioned in the deed, the equitable method 
of dealing with the case would be to distribute the reductions of prin- 
cipal over each item of property covered by the mortgage — Shib Chandra 
v. Lachmi, S3 C.W.N. 1091 (1095) (P.C.), A.I.R. 1929 P.C. 243, 119 I.C. 
612. 

Where part of the mortgaged properties was purchased, subject to 
^ the mortgage, at an auction-sale in execution of 'a simple money-decree 
against the mortgagor, and then the mortgagee brought a suit on Ae 
mortgage and realised the mortgage-debt from the property remaining 
in the hands of the mortgagor, held that the mortj^gor had a riglit of 
contribution, under this section, as against the auction-purchaser in res- 
pect of the amount which the property in his hand had contributed ui 
excess of its rateable share of die liability— -Romo Sanfear v. Ghulam 
Hussain, 43 AU. 589, 63 I.C. 209. Three mortgages were created on the 
property in 1880, 1889 and 1891. The mortgagor then died and his sons 
partitioned the mortgaged propertjr into several mahals. The firs 
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mortgagee brought a suit for sale on bis ‘mortgage of 1880, obtained a 
decree, brought to sale tlie share of H, (one of the brothers) and the mort- 
gage was discharged. Thereafter H brought a suit for contribution and 
obtained a decree. Tlie other brothers then discharged' the later mort- 
gages of 1889 and 1891, and brought the present suit against H, claiming 
that they also had a charge under sec. 82. Held tliat the plaintiffs' were 
not entitled to a charge ; because firstly, it was useless to them to claim 
any charge against the -mahal of H, which had already been sold in dis- 
charge of the first mortgage, and secondly, as H’s charge took priority 
from the date of the mortgage of 1880, the plaintiffs, who stood in the 
shoes of the mortgagees under the mortgages of 1889 and 1891, were 
puisne to H — Kashi Ram v. Het Singh, 37 All. 101 (103,104). Certain 
properties including a house were mortgaged. Subsequently, the defen- 
dant purchased half of the house from the mortgagor who then convey- 
ed the equity of redemption in respect of all the mortgaged properties 
to the mortgagee. In a suit by the latter to enforce his mortgage, by sale 
of the mortgaged properties, held that having regard to the terms of this 
section, it was improper to order tlie property to be sold without fixing 
the proportion of the mortgage-debt chargeable on the house purchased 
by die defendant — Maharaja Rammrain v. Ram Kumar, 1 P.L.J. 228 
(230), 36 I.C. 208. 

• • • 

A second mortgagee does not stand in the shoes of the mortgagor. 
Therefore, where a portion of tiie property is sold and the sale-proceeds 
are sufficient to pay off tlie mortgage over the entire property, the sub- 
sequent mortgagee of the portion sold is entitled to sue the holder of die 
unsold portion for contribution whether he pays cash to discharge the 
first mortgage or not — Narayanan v. Nallammal, A.I.R. 1942 Mad. 685 
(F.B.), (1942) 2 M.L.J. 525 overruling Sesha Ayyar v. Krishna lyen^ 
gar, 24 Mad. 96 ; Ayyappan Rajrian v. Kunju Vakki, A.LR. 1958 Ker. 386. 

Where an assignment of a part of die mortgaged properties is made 
jree from incumbrances, the assignee is not .liable to contribute, as against 
the assignor, to the payment of the mortgage-debt. To entitle one to 
contribution from another, the equities must be equal. If, for instance, 
there was any obligation on the person who paid die encumbrance to 
discharge it as a debt of his own, he cannot claim anything from that 
other ; and similarly if a mortgagor sells a part of an encumbered estate 
with a covenant against incumbrance, he cannot claim contribution from 
the p'urchaser, because he is himself liable for the whole debt— Visuo 
Natha v. Vengama, 19 L.W. 567, A.LR. 1924 Mad. 749 (753), 78 I.C. 52. 
See Ghose’s Law of Mortgage, 5th Edn., pp. 399, 400. 

Interest ; — ^Even if the payment of interest to a person claiming con- 
tribution does not come under any specific provision of law, still if gene- 
ral equitable considerations justify the award of interest it is quite open 
to the Court to award it. The claim being founded in equity, it is' within 
the Court’s discretion to decide the rate. Where there has been unneces- 
sary delay to ask for the amount, the claimant is entitled to interest 
only from the date of his demand — Kambala v. Goteti, A.I.R. 1936 Mad. 
910, 71 M.L.J. 651. See in this connection Sheosaran v. Amba C. C. 
Society, A.LR. 1945 Pat. 192, QS Pat. 953. 
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495. Ascertaioinent of value ; — This section contemplates that die 
liable* to contribute rateably according to their values at 
the ctote of the mortgage and not at a future date — Narayanan v Nallam 
mal A.1.K 1942 Mad. 685 (F.B.), (1942) 2 M.L.J. 525; Marekn Sindi 
v.Sheo Dayal, 27 All, 549 ; Qobind Chandra v. Kailash, 25 C.L J 354 40 

AT ^ C.W.N. 107; Shankar v. Latafat, 14 

A.L.J. 713, 35 I.C. 600; Bhagwan v. Muhammad Muzhar, 36 All. 272 
23 I.C. 339 ; Md. Abdul Rahman v. Baldeo Sahai, A.I.R. 1939 All. 86, 180 
I.C. 696. If any other date than the date of the mortgage was to be taken 
as the time at which the properties were to valued for the purpose of this 
section, it would follow that a party who being the owner of a portion 
of the mortgaged property had expended money and labour in improv- 
ing his property would thereby render himself liable to pay a larger con- 
tribution by reason of the fact that he had increased the value of his 
property. This obviously would be inequitable — Mardan Singh v. Sheo 
Dayal, 27 All. 549. But the Rangoon High Court did not adopt this 
hard and fast rule and remarked that it might similarly be argued that 
to take the date as the date of the mortgage would operate hardly on an 
owner whose property through no fault of his own had very seriously 
depreciated since the mortgage. Each case ihust be considered on its 
special circumstances— IN yaunglebin Co-operative Bank v. Mating Ba, 6 
Rang. 417, 144 I.C. 290, A.I.R. 1928 Rang. 266. The Bombay High 
Court laid down that the value would be as at the date of purchase — 
Fakkayd v. Qudigaya, 26 Bom. 88 (98). The prices of the mortgaged 
properties are to be fixed with respect to the date when the properties 
were mortgaged — Rajo Kuer v. Btij Bihari Prasad, A.I.R. 1962 Pat. 236. 


The Legislature has adopted the Allahabad view and amended the 
section accordingly. “There is some difference of opinion as to whetlTer 
for the purposes of contribution the value of 'the different properties or 
the portions of one property should be calculated as at the date of die 
original mortgage or at the date of the subsequent transfer. In 
some cases it has been held that valuation is to be made as at the 
date of the mortgage irrespective of the price that may have been paid 
by the purchaser {see 12 C.W.N. 107, 745; 27 AU. 549). In a Bombay 
case, however, the valuation at the date of the sale was adopted (I.L.R. 
26 Bom. 88). We propose to provide that the value taken shall be the 
value as at the date of the original mortgage. This- rule has the sup- 
port of the Judicial Committee who, in assessing contribution to a decree 
for mean profits, assessed liability at the date of tiie decree (31 Cal; 597, 
L.R. 31 I.A. 94)”— Report of the Special Committee. 

To arrive at the value for contribution purposes of each of several 
properties on which a particular inortgage is secured, the amount of all 
prior incumbrances upon such properties must be ascertained and 
deducted. Where properties A, B and C are all made security for one 
mortgage, and the property A is subject to a prior incumbrance jomtiy 
with properties X, Y and Z, the rateable share to be attributed to A 
under the prior incumbrance must necessarily be assessed in order to 
ascertain its value for the purposes of the mortgage. It is incorrect to 
say that it is only necessary in such case to see what was the total amount 
of the prior incumbrance to which A was liable irrespective of the ques- 
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tion wlietlier that liability was to be shared by X, Y and Z — Faqir Chand 
V. Aziz Ahmad,' 5i All. 199 (P.C.), 36 C.W.N. 437, 136 l.C. 751, A.I.R. 
1932 P.C. 74. See also Kempe Gowda v. Lakegoiuda, A.I.R. 1952 Mys. 
99. IVlien a co-mortgagor is suing tlie other co-mortgagor for contribution 
upon the allegation that the portion of the mortgaged property in which 
he is int6rested has been made to discharge more than its proper share 
of liability under the mortgage, the Court in assessing contribution has 
first to ascertain the various items of property in question as they stood at 
the date of the mortgage; next, the rateable liability of each item for 
the amount payable under the decree; next, how much each item has 
contributed to the payment of the decretal amount, disregarding any 
purchase-money which any of the purchaser has paid or retained, and 
it should then proceed to apportion the liability between the diEerent 
items of property — Bhagwan S/ng/i v. Md. Mazhar Ali, 36 All. 272. 

\Vliete at the date of tlie mortgage, tliere was no house on the site 
but a building had only been begun, and the mortgage-deed described 
the property as “a house with five rooms, kitchen etc.” held, under tlie 
special circumstances of tlie case tliat the value of the house, Uiough 
not existing at tlie date of the mortgage, must he considered in deter- 
mining the proportionate amounts to be charged on the various mort- 
gaged properties — Ntjauiiglebin Co-operative Bank, supra. 

For the purpose of satisfactorily ascertaining the value of the diff- 
erent items of property, all persons in whom the mortgaged property is 
vested should be made parties in a suit for contribution — Sliankar Lai 
V. Latafat Alt, 14 A.L.J. 713, 35 l.C. 600 ; and the plaintiff ought to . 
ask for a definement of the respective liabilities of the several defendants. 
He is not entitled to a decree for a consolidated amount against the def- 
endants jointly— v. Sheo Dot, A.I.R. 1931 All. 625 (628), (1931) 
A.L.J. 349. Section 82 has solely to do with distribution of the burden 
on the properties in a case where no other question as to who had tlie 
benefit of the mone)^ in the beginning or similar complication arises. The 
question how much money one man owes anodier must be first deter- 
mined with reference to the transactions between them, and one has next 
to see on which item it can be made a charge with reference to this 
section — Thoppat v. Venkatarama, A.I.R. 1936 Mad. 106 (109), 59 Mad. 
121, 163 I.C. 977. 

The word ‘incumbrance’ in tlie old section has been replaced by the 
words ‘‘mortgage or charge". Incumbrance’ was nowhere defined in this 
Act, and in Aziz Ahmad v. Chhoie Lai, 50 All. 569, 109 l.C. 38, A.I.R. 
1928 All. 241 (246), it was interpreted as having a larger meaning than 
a mere mortgage ; it might mean any claim, lien or liability, so as to 
include, say, a permanent lease carved out of a mortgaged property. The 
words “amount of any other incumbrance” did not necessarily mean the 
proportionate mortgage-money according to the rule of contribution. 

496. Para 2 : — ^It is not the law that this section applies only where 
the mortgages are made by the same person. It says that at the time 
when one of the properties is sold and this section is sought to be invok- 
ed, the. two properties should be owned by the same person — Chunilal 
V. Srinivasa, A.I.R. 1944 Mad. 276, 1944 M.W.N. 49.- The obligation 
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under. tHs section is not personal but is attached to tlie properties. Tlie 
owner thereof has the option either to pay his rateable share to let it be 
realised from the properties— Gopjnoth v. Raghubans, A.I.R. 1949 pat. 
522, SO P.L.T, 277 ; Cheeru Elayachi v. Seemon Chacko, A.I.R. 1966 Ker. 
I39. Any reduction of the liability of the mortgage by the appropriatioii 
of the rateable value fixed under this section would not enure to the bene- 
fit of the mortgagor — Sathirafu v. Venkata Rao, A.I.R. 1953 Mad. 873. 
Where tliere is no fraud the purchase by the mortgagee of some of the 
mortgaged properties discharges that part- of the mortgage debt which 
bears the same ratio to the whole mortgage-debt as the value of the items 
purchased bears to the value of the entire mortgaged properties— Rog/i- 
avachariar v. Kandaswami, A.I.R. 1947 Mad. 277, (1947) 1 M.L.J. 105, 
See in this connection Pandurang v. Shrihari, A.I.R. 1949 Nag. 155 I L R 
1948 Nag. 595. 

Wliere of two properties belonging to same owner, one is mortgaged 
to secure one debt, and then both are mortgaged to secure anodier debt, 
for tire purpose of apportioning tire liability of the re.spective properties 
in regard to tire subsequent mortgage, the value of the two properties 
must be taken into account and credit given for tire amount due upon 
the earlier mortgage out of the value of the properly comprised -in the 
subsequent mortgage. Wliere the amount due under the earlier mort- 
gage exceeds the value of the property comprised in that mortgage, the 
necessary result is that the whole of the amount of the second mortgage 
is recoverable from the other property comprised in the latter mortgage— 
Ghulam Hnzraf v. Gobardhan, 33 All. 387, 9 RC, 938. Where a person 
•as owner of one of several properties subject to a charge pays the amount 
due thereunder, he can recover from the rest of the cliarged properties 
the proportionate share of the amount which they are liable to contri- 
bute under this section — Maddipatla v. Ramvarapu, A.I.R. 1936 Mad. 
293, 162 I.C. 304. . ' 

Last Para ; — last para declares that .the right of contribution 
shall be subject to the rule of marshalling. Tliat is, where marshalling 
and contribution might conflict with each other, marshalling is to prevail 
Shephard and Brown, 7th Edn., p. 346, 

The word ‘second’ 'has been replaced by the word ‘subsequent . 'Tliis 
is consequential to a similar amendment made in sec. 81 (Report of the 
Special Committee). 

497. Contribution whether creates a charge Para 1 of tliis pction 
enunciates tlie general rule as regarck the apportionment of liability be- 
tween the several properties whether belonging to one or several owners 
when they are mortgaged to secure one debt. The provision that the 
properties are liable to contribute rateably clearly implies that their liabi- 
lity constitutes a charge upon such properties. Further the provisions 
of sec. 82 read with sec. 100 clearly give rise to a diarge against such 
portions of the mortgaged property as have not discharged their propor- 
tionate share of the liability— Msar v, Manzur, A.I.R,. 1935 Oudh 245 (248), 
153 I.C. 267. Where on a partition among brothers a moHrgage-debt due 
by the family is apportioned and there is a covenant by which a default- 
ing member’s share will be liable for any excess amount paid by anotlier 
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member, a charge is created over the property of the former for such 
amount paid by the latter and be can enforce the charge against a pur- 
chaser of the former’s property who has actual or constructive notice of 
the covenant— >Abdvl v. Abdul, A.I.R. 1933 Mad. 715,' 65 M.L.J. 390. Tire 
liability to contribute to the common .burden attaches to the properties 
subject to that burden, and not personally to the owners of these proper- 
ties. Consequently, these properties are made securitj’ for the payment 
of the amount of re-imbursement, and a charge is created on them as 
defined in sec. 100 — Ibn Hasan v. Brijbhvkhan, 26 All. 407 (443, 444) ; 
Bhagtoan Das v. Karam Husain, 33 All. 708 (716) (F.B.)'; Danappa v. Yatn- 
nappa, 26 Bom. 379 ; Sesha v. Krishna, 24 Mad. 96 (107) ; Har Prasad 
V. Raghitnandan, 31 All. 166 (168) ; Sabir v. Rirasat, 1929 A.L.J. 1162, 
A.I.II. 1929 All. 695 (698) ; Muhammad Mian v. Bharat, 7 O.W.N. 401, 
A.I.R. 1930 Oudh 260 (263), 125 I.C. 402. A contrary view lias been 
taken in Nawab Jahanara v. Mirza Shujauddin, 9 C.W.N. 865 (867). 
Both before'' the amendment in 1929 and now the liability to contribute 
is a liability which is imposed upon the land and therefore is not a per- 
sonal liability — Narayanan v. Nallammal, A.I.R. 1942 Mad. 685 (F.B.), 
(1942) 2 M.L.J. 525. Since the liability to contribvite is not a personal 
liability, but is made a charge on the other properties which have not 
discharged their own share of the debt, a purchaser of a portion of such 
properties is liable .to contribute rateably — Mumammad Mian v. Bharat, 
supra. 

But where the sale of the property of one of the co-mortgagdrs has 
not satisfied the entire mortgage-debt, he has no right to claim contribu- 
tion, and consequently has no charge on the properties of the other co- 
mortgagors in respect of the excess realised by sie of his property over 
and above its rateable share of the debt — Ibn Hasan v. Brijbhukhan, 26 
All. 407 (432, 433) (F.B.). But if^the properties of some of the mortga- 
gors are sold and the mortgage is fully paid off by the sales, one of tire 
mortgagors can maintain a suit for contribution, and can claim a charge 
on the other properties, although tire mortgage has not been satisfied 
by sale of his property aloire — Bhagwan Das v. Karam Husain, 33 All. 
VOfi (716, 717) (F.B.), following Muhammad Yahiya v. Rashiduddin, 31 
All. 65. 

If the property against which the charge is sought- to be enforced has 
been sold, the lien is transferred to tire surplus sale-proceeds — Bhagtoan 
Das V. Karam Husain, 33 All. 708 (725) (F.B.). 

Limitation : — For a suit for contribution under this section tire per- 
iod of limitatioir is 12 years from the date of payment and not from the 
date when the original mortgage money became payable — Rameswar v. 
Ramnaih, A.I.R. 1950 Pat. 174. 28 Pat. 955. A co-mortgagor by paying 
the mortgage-money acquires independently of sec. 95 a charge under 
secs. 82 and 100 in regard to the amount paid by him in respect of the 
mortgage over their shares. Consequently, the period of limitation for 
a suit by one of several heirs of a mortgagor by one of the several subse- 
quent transferees of the mortgaged property who has paid the entire 
mortgage-decree for contribution against the other heirs or transferees 
in which the sale of tlie defendants’ share in the mortgaged 
property is sought, is 12 years under Art. 132 of the Limitation Act, from 
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the date of payment and not from the date when the original mortEaae 


Deposit in Court. 

83. At any time after the principal- money payable in 
Power to deposit in respect of ally mortgage has become due and 
Court money due on before a suit for redemption of the mort- 
mortgage. property is barred, the mortgagor, or 

any other person entitled to institute such suit, may deposit in 
any Court in which he might have instituted such suit, to the 
account of the mortgagee, the amount remaining due on the 
mortgage. 

The Court shall thereupon cause written notice of the 
Right to money depo- deposit to be scrved on the mortgagee, and 
sited by mortgagor. the mortgagee may, on presenting a peti- 
tion (verified in manner prescribed by law for the verification 
of plaints) stating the amount then due on the mortgage, and 
his willingness to accept the money so deposited in full dis- 
charge of such amount and on depositing in the same Court 
the mortgage-deed and all documents in his possession or power 
relating to the mortgaged property, apply for and receive the 
money, and the mortgage-deed and all such other documents, so 
deposited shall be delivered to the mortgagor or such other 
person as aforesaid. 

Where the mortgagee is in possession of the mortgaged 
property the Court shall, before paying to him the amount so 
deposited, direct him to deliver possession thereof to the mort- 
gagor and at the cost of the mortgagor either to re-transfer the 
mortgaged property to the mortgagor or to such third person as 
the mortgagor may direct or to execute and {whether the mort- 
gage has been effected by a registered instrument) have regis- 
tered an acknowledgment in writing that any right in derogation 
of the mortgagor’s interest transferred to the mortgagee has been 
extinguished. 

Amendment : — ^The follwing amendments have been made by sec. 
44 of the T. P, Amendment Act (XX of 1929) : —(1) The words “payable 
in respect of any mortgage has become due" have been substituted for the 
words "has become payable” ; (2) certain words relating to documents 
have been added at the end of the second para; (3) the third para has 
been newly added. These amendments have been made to bring this 
section into a line with sec. 60. 

■ 497A. Object of section This section has been enacted in the 
interests of the mortgagor, so that the mortgage might be discharged by 
him without any litigation— Anandi Ram v. Dur Najaf, 13 All. 195. It 
confers' an exceptional privilege on mortgagors, which other debtors do 
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not enjoy, of pa}dng the amount of their debt into Court and so relieving 
themselves of any further liability— Debendro v. Sana, 26 All. 291. 

The section deals with the right, to deposit the mortgage-money in 
Court and not with the ri^t to redeem by payment direct to the mort- 
gagee or the right to bring an action for redemption — Jagdeo v. Mahabir, 
A.I.R. 1934 Pat. 127, 13 ,Pat. Ill, 153 I.C. 602. 

A mortgagor has got three remedies: He may, after the mortgage- 
money has become due and before his right to redeem is barred, either 
(1) pay or tender privately to the mortgagee, at the proper time and place, 
the amount due on the niortgage under section 60 and recover the mort- 
gaged property ; (2) deposit that amount in Court under section 83, and 
claim" redemption in that way ; or (3) sue for redemption under sec. 91- - 
Het Singh v. Bihari, 43 All 95 (100) ; Sarddr Karan Singh v. Raja Muham- 
mad Siddik, 4 O.C. ?87B. " 

This section is confined only to money due under a mortgage. It 
has no application to money due under a simple money-bond — Eshahuq 
Molla V. Abdul Bari, 31 Cal. 183 (185). 

Scope The procedure prescribed in this section is applicable in the 
case of a charge also — Krishnaraya v. Sankayya, A.I.R. 1949 Mad. 615, 
(1949) 1 M.L-J. 196. An inquiry as to the sum due by the mortgagor to 
the mortgagee is beyond the scope of this section. The mortgagor makes 
the deposit and the mortgagee has to say whether he accepts the money 
in full discharge of the mortgage or not — Ramakrishnaiah v. Sri Krushi 
Vidyalaya Sangam, A.I.R. 1945 Mad. 46. 

498. Deposit; — The deposit under this section must be made uncon- 
ditionally. Where the mortgagor says that the money should not be paid 
unless the mortgagee produces certain deeds, it is not a valid deposit— 
Nanu V. Manchee, 14 Mad. 49. "Where the mortgagor deposited the amount 
• in Court but did not admit that the plaintiff was the person entitled to 
the money, and prayed that the amount should be paid to the plaintiff if 
it was proved to the satisfaction of the Court that he was the person entitled 
to recover the mortgage-debt, held that the tender into Court amounted 
to a conditional tender and not therefore valid in \sw—Anandrao v. 
Durgabai, 22 Bom. 761. But a deposit made under this section is good 
when made in good faith for being taken over by the mortgagees, although 
the mortgagors in their application purported to reserve their rights to dis- 
pute whether the mortgagees were entitled to the entire amount deposited 
—Salik Ram v. Ashiq Hussain, 4 O.C. 35^. That is, a tender made under 
protest reserving the right of the debtor to dispute the amount due (and 
not the title of the creditor to receive the amount) is a good tender, if it 
does not impose, any condition on the creditor — Greenwood v. Sutcliffe, 
(1892) 1 Ch. 1. A deposit accompanied by a petition that the money mi^t 
be retained in Court until the disposal of certain objection made by the 
mortgagor, is not a valid tender — Goluckmonee v. Nubungo, W.R. Special 
Number (F."B.) 14. But a deposit accompanied with a demand for a regis- 
tered receipt (to which the mortgagee agrees) and the restoration of certain 
title-deeds, is not a conditional deposit, and is therefore valid — Kora Naya 
V. Ramappa, 17 Mad. 267. But a condition requiring a return of certain 
ddeuments to which the mortgagor is not entitled, attached to a deposit 
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under this section, vitiates thfe tender — In re Achath Sankaran, 29 I.C 586 
This section does not contemplate a conditional deposit ; but if the deposit 
IS considered valid, it cannot be treated as if the condition attached did 
not exist. Hence a mortgagee is entitled to accept the money deposited 
subject to the condition imposed by the moTigagor—Dhanukdhari v Tethan 
Singh, A.I.R. 1940 Pat. 18, 184 I.C. 225. 

As stated above, a deposit made under protest is not invalid if it 
merely reserves the right of the debtor to dispute the amount dm— Green- 
wood y. Sutcliffe, [1892] 1 Ch. 1. But where the mortgagor in making the 
deposit denies the mortgagee altogether and threatens to sue to recover 
back the money so deposited, the deposit cannot be held to be valid— ' 
Abdoor Rahman v. Kistolal, 6 W.R. 225. Where the deppsit is accom- 
panied with a denial of the mortgagee’s ri^t to receive it, and with a 
threat that legal proceedings will be taken against him if he takes the 
money out of Court, the tender is invalid and does not prevent a foreclosure 
—Makhan Kuar v. Jasoda. 6 All. 399 ; Prannath v. Rookia Begum, 7 M.I.A. 
323 (343). But where in depositing the money, the mortgagor informs the 
Court that he has other claims against the mortgagee, unconnected with 
the mortgage, in respect of which he can take legal proceedings, the validity 
of the deposit is not affected — SalUc Ram v. Ashiq Hussain, 4 O.C. 355. 


This section shows that just as the right to make the deposit is optional 
with the mortgagor, so it is optional with the mortgagee to accept it in 
satisfaction of his dues. It is only when the mortgagee has done so thd 
deposit becomes effective for the purpose of extingdishing the liability 
of the one party and the ri^t of the other. The mortgagee is not bound, 
to accept the deposit, and if, and so far as, that is not done, the mortgage 
necessarily subsists — Hargy Krishna v. Sashi Bhusan, A.I.R. 1941 Cal. 18 
{per Biswas, J.). The words "as hereinafter provided” in sec. 67, ante, 
make it perfectly clear that a deposit under sec. 83, in so far as it is con- 
templated in sec. 67 must mean a deposit which has been accepted and 
acted on by the mortgagee in terms of sec, 83 and not a mere deposit’ 
irrespective of how it is disposed of — Ibid, 


The stipulation in the mortgage-bond was that the mortgage could be 
discharged only by payment beyond the fruit season and the deposit was 
made in Court while the fruit season was still on: held, the deposit waS 
valid inasmuch as it was quite open to the mortgagee. to wait till the fruit 
season was over before he with^ew the deposit in absence of proof that 
the mortgagor made a condition of the deposit that the mortgagee wad 
to take out the money forthwith in satisfaction of his dms— Ibid. 

•Where a deposit is made by two mortgagors jointly and severally liable 
to pay the mortgage-debt, no presumption arises that both of ^em paid 
equally or that one of them paid the whole amount, and it is for the 
claimant to prove what share of money he is entitled to receive— Lu 
Behary v. Bimala, A.I.R. 1935 Cal- 782, 159 I.C. 420. 


Where a transaction is an out and out sale with a condition of re- 
purchase within a stipulated time, a deposit in Court under “ 

the footing that the transaction is a mortgage by way of conditional 
whereupon notices are issued on ^ • 

valid tender through, Court— Copal v; iVflbm Balii, 43 C-W. . 
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Tender : — ^Mere readiness to pay the debt is not sufficient. The mort- 
gagor must deposit the money in Court — Gopiram v. Shankar, A.I.R. 1950 
M. B. 72. The mortgagee is not entitled to refuse tender of the mortgage 
amount made by the purchaser of the equity of redemption on the ground 
that the purchaser has not paid the full price to the mortgagor — Venkatd 
Perumal v. Ratnasabha, A.I.R. 1953 Mad. 821. The mortgagee \s'as deem- 
ed to have waived the actual production of the mone}' when he insisted 
±at he would not accept it and denied the mortgagor’s right to redeem 
before expiry of 3 years. Hence there was a legal tender in this case — 
Bhagwat v. Ganga Din. A.I.R. 1947 All. 68. I.L.R. 1947 All. 25. Sec also 
Narain v. Rikhob, A.I.R. 1952 Raf. 72. 

499. Deposit, when can be made : — Depositing the money due on a 
bond in Court, before the due date, is no valid tender of the debt — Eshahnq 
Molla V. Abdul Bari. 31 Cal. 183. 

According to the terms of this section, the deposit is to be made “at 
any time after the principal money has become due", and as these words 
occur also in sec. 60, it follows that the right of deposit arises only when 
the right of redemption accrues. Where, therefore, a consent-decreo 
provided that if the mortgagor committed default in the payment of a fixed 
amount within a particular date, the mortgagee should be entitled to 
take possession ; default was made in payment on that date, but the mort- ‘ 
gagee did not obtain possession on that date but on a subsequent date, 
before which however, the mortgagor deposited the amount in Court ; held 
that since according to the consent-decree the right to redeem could only 
accrue after the mortgagor had delivered possession to the mortgagee, the 
'mortgagor could not defeat the right of possession which had accrued to 
the mortgagee, by making a deposit of the mortgage-amount before delivery 
of possession. The deposit was therefore premature and invalid, and 
the provisions of secs. 83 and 84 could not apply to the case — Ram Sonji v. 
Krishnaji, 26 Bom. 312. This case hah been followed by the Madras High 
Court in Bayya Seo v. Narasinga, 35 Mad. 209, though here the facts arc 
somewhat different: It was provided in the mortgage-bond that the mort- 
gagee was to remain in possession for a certain number of j'ears and that 
if on a specified date (21st March 1905) at the end of the period the mort- 
gagor failed to discharge the debt, the mortgagee was to remain in posses- 
sion for a further term of five years. The mortgagor not only failed to pay 
the money on the due date (21st March 1905) but also took possession 
of the property from the mortgagee in May 1905, without discharging the 
d.ebt. Subsequently he made a deposit of the money in Court under this 
section. The Madras High Court held that the mortgagor was not entitled 
to make the deposit. Since he failed to pay on the stipulated date (21st 
March 1905), he was bound to allow the mortgagee to remain in possession 
for a further period of 5 years, and he would be entitled to deposit the 
money after he restored possession to the mortgagee and allowed him to 
retain possession for that period. The deposit was therefore held to be 
premature and invalid. But the correctness of this ruling may now be 
doubted in view of the recent Privy Council decision in Muhammad Shcr 
Khan v. Seth Swami Dayal, 44 All. 185. See this case cited in Note 362 — 
(9), ante, under sec. 60. Applying the principle of that decision to the 
Madras case it would follow that the mortgagor had a statutorv' right of 


99 



786 TRANSFER OF PROPERTY 


[Sec. 83 

redemption after the expiry of the stipulated date (21st March 1905) and 
was entitled to deposit the money on any day after that date, without 
waiting for a further period of five years according to the stipulation con- 
tained in the deed. The deposit was therefore not premature, in the lipht 
of the Privy Council ruling. ^ 

500. Who can deposit Under this section, a deposit may be ma d e 
by the mortgagor or by any person “entitled to institute a suit for redemp- 
tion”. An owner of a share of the mortgaged property is entitled to deposit 
the mortgage-debt, because he is a person entitled under ^ec, 91 of the Act 
to sue for redemption and consequently comes within the words "or any 
other person entitled to institute such suit”. Such a person, in making 
a deposit under this section, is not bound by the restrictions imposed by 
the last para of sec. 60. Therefore, an owner of a portion of the mortgaged 
properties is entitled to make a deposit of the whole of the mortgage-debf 
-and redeem the whole mortgage (and not his own share alone, as in sec. 
60), inspite of the fact that the mortgagee has acquired by purchase a part 
of the mortgaged properties ; there is no limitation in the language of sec. 
83 as in sec, SQ—Subba Rao v. Sarvarayudu, 47 Mad. 7 (11, 20), 44 M.LJ, 
534, A.I.R. 1923 Mad. 533, 72 IC 292. 

Where the mortgagee has purchased the equity of redemption in some 
of the mortgaged properties, and one of the mortgagors deposits or tenders 
the whole mortgage amount, the mortgagee has no right to retain posses- 
sion after the tender or deposit, and should be made accountable on that 
basis : having regard to practical convenience and the scheme of the 
Transfer of Property Act, the proper course in a case like this would be 
to determine that amount of the mortgage-debt for which the items pur- 
chased by the mortgagee would be proportionately chargeable, and finally 
settle the question arising between the parties by allowing the mortgagee 
to retain possession of them on payment of that proportionate amount— 
Ibid, (at p. 16). 

A person in whose favour there is only an agreement to sell immove- 
able property is a person who has no interest -in the property, and is con- 
sequently not a person who is entitled to file a suit for redemption under 
sec, 91 ; he cannot therefore deposit any money under sec. 83 — Mayappa 
V. Kolandaivelu, 1926 M.W.N.' 459, A.I.R. 1926 Mad. 597, 92 LC, 715. 
But if a purchaser of the mortgaged property has deposited the mortgage- 
money under the agreement in his sale-deed from a widow which is found 
to be invalid for want of registration, he is entitled to the equitable relief 
of claiming that amount from the reversioner before he is allowed to take 
possession — Jcgdeo v, Mahobir, A.I.R, 1934 Pat. 127 (130), 13 Pat 111* 

• 153 LC. 602. 

501. “In any Court” :—A deposit can be made into Court even 
though according to the mortgage-deed the money is made payable at a 
certain place — Sardar Karam v. Raja Muhammad, 4 O.C- 387. 

The deposit should be made in the Court in which he might have 
instituted his suit for redemption, or in which the mortgagee imght have 
instituted his suit for enforcement of his security under sec. 67. Thereiore, 
after one Court has taken cognizance of a suit by the mortgagee for tn 
enforcement of his' mortgage, the mortgagor cannot deposit the mortgage- 
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amount in another Court — Bayya Sgo v. Narasinga, 25 Mad. 209, 10 I.C. 


502. To whose credit : — Ordinarily, it is the duty of the mortgagor 
to find out the real mortgagee and to deposit the money to his credit. But 
where the latter allowed his benamdar to be recorded in the Record-of- 
Rights and the mortgagor made the deposit to the credit of not only the 
real mortgagees but also the benamdars, the deposit was valid and he was 
entitled to mesne profits from the date of the deposit — Narayan v. Kishun, 
A.I.R. 1934 Pat. 622, 153 LC. 1035. Payment under this section must be 
made to the credit of the mortgagee alone, so that the mortgagee may, on 
receipt of the notice of deposit, apply to the Court by petition and forth- 
with obtain payment without the concurrence or sanction of any other 
person. A deposit of money made payable not to the mortgagee by himself 
but jointly to him and a third person (even though such person be the 
mortgagee’s pleader) cannot be regarded as unconditional so as ' to be 
valid. A mortgagor who makes a payment which involves tlie necessity 
of an inquiry by the Court as to the rights of parties other than the mort- 
gagee, cannot be said to. have made a valid payment under this section — 
Debendra Mohan v. Sana, 26 All. 291 (294). A deposit of mortgage-money 
made by the mortgagor to the credit of several persons of whom some 
alone were entitled to it, while others were not, would not amount to a 
proper deposit so as to entitle the mortgagor to the,benefit of secs. 83 and 
84 of this Act, inasmuch as even the persons really entitled could not draw 
it by themselves — Madhavi v. Kunhi, 23 Mad. 510 ; Ganeshi Lai v. Rohini, 
50 All. 655, 108 LC. 570, A.I.R. 1928 All. 311 (313). A deposit to be good 
must be one which would enable the persons entitled to withdraw the 
money forthwith. Where it is found that one of the persons in whose 
mames the deposit was made is not interested in the mortgage-money, 
then the deposit cannot be regarded as a valid deposit — Diilhin Anupu 
Kuar V. Kameshwar Nath, A.I.R. 1939 Pat 415, 20 P.L.T. 167, 183 LC. 
454. If in such a case the mortgage is a usufructuary mortgage and the 
persons interested refuse to deliver possession on the ground that the 
deposit is not good; and the person making the deposit files a suit for 
possession, then since the interested persons cannot withdraw the amount 
without the consent of the uninterested person, the former are entitled 
to retain possession imtil the matter has been judicially determined, and 
cannot therefore be saddled with mesne profits up to the date of decree 
in such suit — Ibid. Even the fact that the mortgagor bona fide believed 
that the other persons were also entitled to the money, would not protect 
him. 

Under this section the question of good faith cannot arise when it 
is duty of the mortgagor to deposit the money to the credit of the real 
mortgagees — Ganeshi Lai v, Rohini, supra. But if there is a dispute 
among the co-mortgagees as to who is entitled to receive the money and 
give a valid discharge, and the dispute is of such a nature that it cannot! 
be determined by a layman, the mortgagor can deposit the money and ask 
the Court to decide and pay the amount to the person who may be 
entitled. But where there is no such dispute, the mortgagor cannot make 
any such prayer — Ottur v. Velia, A.LR. 1926 Mad. 10^7, 97 LC. 735. 
The expression “mortgagee”, in this section includes the legal -representa- 
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tives and assigns of the mortgagee. A sub-mortgage is in substance an 
assignment of the mortgage ; a deposit by the mortgagor of the morteaee- 
money as payable both to the legal representatives of the deceased 
mortgagee and his sub-mortgagee ft valid— Swhha Rao v. Ponnammal if, 
M.L.J. 74, A.I.R. 1924 Mad. 453 (454, 455), 80 I.C. 363. See sec WA 


Where the original mortgagee died and there was a dispute as to the 
persons entitled to the money, the mortgagor could deposit it to the 
credit pf all the persons claiming the money— Rcwn Sumran v. Sahibzada, 
1885 A.W.N. 328. But if the payment is made only to one of the heirs 
of the mortgagee, it cannot amount to a valid discharge— SiWran? v. 
Sridhar, 27 Bom. 292. Where there were two mortgagees, and the amount 
was deposited to the credit of the two mortgagees, but one of them was 
dead (or alleged to be dead, not being heard of for more than 7 years), the 
Court should consider whether the surviving mortgagee was alone com- 
petent to withdraw the money— Balbhaddar v. Bitto, 51 All. 1016, A.LR. 
1929 All. 754 (755), 118 I.C. 188. Where there was nothing in the mort- 
gage-deed to indicate that the mortgagees advanced the money otherwise 
than in their individual capacities and where after the death of one of 
the mortgagees the mortgagor made a depo'sit of the full amount due to 
the account of the surviving mortgagee and to that of the estate of the 
deceased mortgagee expressly or by necessary implication, impleading his 
sons and heirs, and it was subsequently found that one of the sons had 
no right to any part of the mortgage-money, interest ceased to run from 
the date of the deposit (or possibly from the time when the notice under 
this section had been served on those entitled to recover the money. On 
fhe other hand, if the deposit was made to the accoxmt of certain persons 
named and not to the estate of the deceased mortgagee in such a way 
that only the persons named would recover the amount deposited, interest 
would not cease to run if some of the persons named were not entitled 
to the money — Ram Gopal v. Lachman, A.I.R. 1938 All. 423 (426) (F.B.), 
176 I.C. 509, (1938) A.L.J. 617. 


Where the mortgagee or any one of the mortgagees is a minor 
incapable of receiving by himself the notice of the deposit by the mort- 
gagor under this section, it is the duty of the latter to get a guardian 
ad litem appointed under sec. 103, and in the absence of such a guardian 
there can be no valid deposit under this section — Pandurang v. Mahadaji, 
27 Bom. 23 ; Shea Saran v. Ram Lagan, 44 All. 64*, A.I.R. 1922 All. 355, 
64 I.C. 413, 19 J^.L.J. 852 ; Shivnath v. Manohar, 22 I.C. 245, 16 O.C. 
261 ; Appu Pai v. Somii, 49 M.L.J. 327, A.LR. 1925 Mad. 1017, 90 I.C. 
754 ; Gokul v. Chandra Sekhar, 48 All. 611, A.I.R. 1926 All. 665, 24 
A.L.J. 769, 96 I.C. 1 ; Kannu v. Indrapal, 44 All. 102 on appeal 45 All. 273. 
A deposit in such cases becomes effective only from the date when the 
minor is properly represented by a guardian-^iippan v. Rangan, A-I.R. 
1934 Mad. 405 (408), 1938) M.W.N. 356. 


503. Amount of deposit The mortgagor must deposit the amount 
remaining due on the mortgage. If he deposits more than the amount due, 
is not,in.aUd, on th. principle, 

minus'’ (the greater includes the less)— Wade s Case, (1601) 5 Coke s R p. 
n4 BaZJav. Benode, 29 C.L.J. 256, 51 LC. 13 ; Subramama v. Nara- 
yamiwami, 34 M.L.}. 439, 45 LC. 638. But if the amount deposited is 
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less than the amount due, the mortgagee is at liberty to ignore it, and it 
will not have the effect of stopping interest under sec. 84, even though 
the deficiency is due to a bona fide mistake — Gouri Sankar v. Abu Jafar, 
34 I.C. 690 (692), 3 O.LJ. 204. A deposit is held to be insufficient, even 
if there is a very small deficiency (e.g., by Rs, 2 only and even though the 
deficiency is due to a miscalculation on the part of the pleader’s clerk, 
and not on the part of the mortgagor himself. In such a case, interest 
will not cease to run — Debi Prasad v. Kedar, 19 A.L.J. 582, 63 I.C. 563 
(564). In one case, a deposit falling short by only nine pies owing to a 
bona -fide mistake of calculation was held to be insufficient — Siibbai v. 
Palani, 30 M.L.J. 607, 34 I.C. 825 (826). But in some cases it has been 
said that if the mortgagor tenders an insufficient amount in the bona fide 
belief that it is the whole amount due, the tender is not wholly ineffectual 
but is valid pro tanto — Haji Abdul v, Haji Noor, 16 Bom. 141 (147) ; and 
the mortgagee is entitled to claim interest only on the portion of the 
amount due which is not covered by the deposit— Haji Abdul v. Haji 
Noor, supra. See also Narsingh v. Achaibar, 36 All. 36 (39). If, however, 
the mortgagor making the deposit knew that it was less than what was 
due and admitted it, then of course the deposit of a less amount than 
what was due was wholly ineffectual — Haji Abdul v. Haji Noor, 16 Bom. 
141 (149) : Dixon v. Clarke, 5 C.B. 365 ; Henwood v. Oliber, (1841) 1 Q.B. 
409. An unconditional tender (deposit) of a sum which turns out in the 
end to be less than what is really due may be valid pro tanto if there is 
a dispute as to the amount due, but a tender of only part of what is 
admittedly due is of no avail. Thou^ a tender of a smaller amount than 
that of which an indivisible and entire claim consists may be invalid as 
a tender, there is nothing to prevent the creditor from accepting tlie 
amount tendered in part-payment, and his doing so will not preclude him 
from afterwards claiming the residue of the amount, provided that the 
debtor did not make it a condition of his tender that it be accepted in 
discharge of the whole — Digambar v. Harendra, 14 C.W.N. 617 (625), 11 
C.L-.J. 226, 5 I.C. 165, following Bowen v. Owen, (1845) 11 Q.B. 130, 75 
R.R. 306. 

The deposit must include interest on the principal money up to the 
date of deposit, and the fact that the mortgagee had obtained a- decree' 
for the interest is no ground for not depositing it— Hewanchal v. Jawahir, 
16 Cal. 307 (P.C.). The mortgagor is bound to pay interest even for the 
day on which he makes the deposit. If he fails to pay it, the deposit 
will be treated as insufficient—^wbbai v. Palani, 30 M.L.J. 607, 34 I.C. 
825. (Contra — Raghub v. Bhobui, 8 C.W.N. 216, where it has been held 
that interest cannot be charged for the day on which the money is 
deposited). Where the mortgagor put in a petition under this section 
on 3rd August, but actually deposited the money on the 10th August, the 
interest must be paid up to the latter date. If the interest is paid up lo 
the 3rd August, the deposit is insufficient and invalid, and cannot stop 
the running of' interest under sec. 84 — Mahammadunni v. Parambil, 2 
L.W. 408, 29 I.C. 145. If the deposit is a valid deposit on the date on 
which it was made, namely, that if interest had been calculated up till 
the date of the deposit, then all that the mortgagee can say, when notice 
is served on him, is that some more interest should be allowed to him 
till the date of the notice and that the amount sould also be paid to 
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him. If the mortgagor refused to pay the amount, the mortgagee might 
be entitled to refuse to accept the amount ; but he cannot refuse to 
accept the deposit on the' ground that the initial deposit was short — 
Kushal Singh v. Ram Kishun, A.LR. 1937 All. 706 (708), (1937) A.L.J. 
757, 171 I.C. 813. The interest to be deposited is the original rate of 
interest stipulated in the bond, not the enhanced or penal rate of interest 
stipulated to be paid in case of default in paying the money in due time. 
This section does not require the deposit of an amount calculated in 
accordance with the penal provision of a bond — Ayyakutti v. Periyaswami, 
39 Mad. 579, 30 I.C. 497. Tara Chand v. Narayan. 18 N.L.R. 47, A.LR. 
1922 Nag. 199 (200), 65 I.C. 174 ; Ram Rao v. Gopala, 28 N.L.R. 149, A.I.R. 
1932 Nag. 169. 'V^ere the provision of enhanced interest was found to 
be penal, the mortgagee was entitled to claim only a reasonable compen- 
sation in lieu of interest. It was open to the Court to accept the amount 
calculated at the original compound interest less 6 pies (by which the 
amount of deposit fell short) as being reasonable compensation — 
Narayanaswami v. Ramaswami, (1939) M.L.!- 324, A.I.R. 1939 Mad. 503, 
1939 M.W.N. 455 rel}ang on Subramania v. Narayanaswami, 34 M.L.J. 439, 
45 I.C. 638 {de minimus non curat lex). 

If any interest remains due, the deposit of the principal money alone 
is not a valid deposit. But if the mortgage is usufructuary and the amount 
of interest due has to be calculated by taking accounts of the profits 
under sec. 76, then until the mortgagee in possession gives accounts, the 
deposit of the principal money only is a valid deposit, and the interest 
will cease to run thereafter. But the mortgagee will be entitled to be 
paid the balance of interest preceding the deposit after accounting for 
the profits received by him-rBhavani Charon v. Kadambini, 33 C.W.N. 
279 (281), A.I.R. 1929 Cal. 304, 119 LC. 292. 

The deposit must also include such other sums which the mortgagee 
is entitled to add to the mortgage-money (sec. 72). This section speaks of 
the “amount remaining due on the mortgage" and not merely “mortgage- 
money" as referred to in sec. 60. The expression "amount remaining the 
on the mortgage” is a very wide one and covers any just allowance or 
costs which can be tacked on under the ordinary law of mortgage— 
Naderihaw v. Shirinbai, 25 Bom. L.R. 839, A.LR. 1924 Bom. 264 (26Q, 
87 LC. 129. Thus, where the mortgagees in possession have paid the 
Government revenue for the mortgagor, they are entitled to treat it as 
part of the mortgage-money (under sec. 72), and to insist on its being 
deposited along with the actual mortgage-amount deposited under this 
section — Anandi Ram v. Dur Najaf Ali, 13 All. 195. But money paid by 
the mortgagee to avert a sale for arrears of rent under sec. 171 of the 
Bengal Tenancy Act does not become a part of the mortgage-money and 
the mortgagor is not bound to deposit it also under this section — 
Manmatha v. Sarat, 21 C.L.J. 429, 29 LC. 929. So' also, the mortgagee is 
not entitled to claim that the compensation' or interest which is due to 
him by the mortgagor on' account of the latter’s failure to ^ve possession 
should be deposited along with the mortgage-money under this section — 
Allah Baksh v. Sada Baksh, 8 All. 182 ; nor is the mortgagor bound to deposit 
the mesne profits to which the mortgagee may have been entitled owing 
to his being kept -out of possession by the wrongful act of the mortgagor. 
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-Rameshar v. Kanahia, 3 All. 653 (F.B.). So again, the “ortga^r need 
not deposit the value of improvements made by the mortgagee^Chami 
V Anu, (1916) 1 M.W.N. 160, 32 I.C. 861. A property was mortgaged 
successively to X, Y and Z for fixed periods. Y did not redeem when 
he was entitled to do so. Thereupon, Z redeemed the mortgage. Sub- 
sequently, Y sued for redemption and got a decree, but obtained posses- 
sion only throu^ Court. On the expiry of Y’s term, Z deposited the 
mortgage-amount in Court but as Y did not accept the amount, Z sued 
for redemption. Y contended that the deposit was insufficient as the 
mesne profits between the date of his redemption-decree and recovery 
of possession was not also deposited, and in any event sought to enforce 
if against Z: held (i) that Y could not tack on the mesne profits due to 
him from the first mortgagee to the mortgage-money merely because Z 
happened to have redeemed the first mortgage ; (ii) that granting that the 
amount could be claimed, it could not be enforced against Z as it was 
not a covenant running with the land, but only an equity available against) 
the owner personally — Suppan v. Rangan, A.LR. 1938 Mad. 405 (412), 
(1938) M.W.N. 356. 


Where during the pendency of an appeal by the mortgagee from a 
preliminary decree for sale, a purchaser of the equitv of redemption makes 
a deposit under this section, the sufficiency of such deposit must be 
justified by the state of things at its date, irrespective of the result of the 
appeal — Shib Chandra v. Lachmi, 51 All. 686 (P.C.), 33 C.W.N. 1091 
(1095), A.I.R. 1929 P.C. 243, 119 I.C. 612. 


A deposit cannot be made by instalments. In the absence of a stipula- 
tion made between the contracting parties as to the repayment of the 
sum by instalments, the lender is entitled to decline to receive payment 
of the sum due to him in instalments, and he can claim that the whole 
sum due be paid at one and the same time — Behan Lgl v. Ram Gliulam, 
24 All. 461. Even if the mortgagor deposits the money in instalments, the 
mortgagee is not bound to accept it until the whole amount is thus 
deposited. Were he to accept any instalment, he would be bound to 
deliver up the mortgage-deed and thus lose his claim to the balance'. See 
Balaram y.'Nanuram, 1 C.PL.R. 154. 


504. Notice : — ^Until the mortgagee gets the notice under this sec- 
tion or the knowledge of the deposit, he has the right to sue to enforce 
his security. Hence where the mortgagor paid money into Court one day 
previous to the institution of the suit by the mortgagee, but the notice 
was not served on the latter before he filed his plaint, and he was unaware 
of the deposit at the time of filing it, held that he was liiot precluded from 

obtaining a decree — Sitaramayya v. Venkata- 


^ere a mortgagor makes a deposit under this 
section. It is the duty of the Court to see that the notice of the deposit 
IS duly served upon the mortgagee ; it is not the business of the mortgagor 
to see that this is done— Miarau v. Parbati, 35 -C.L.J. 202, 60 I.C. 454. 

it but refie?ta°prs^l°“ mortgagee who reads 

> ^ if the peon did not suspend a copy as required by O. 5. r. 
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17 C. P. Code — Dandbahadur v. Durga Prasad, A.I.R. 1953 Pat. 346. So 
long as a guardian ad litem is not appointed for a minor, there cannot 
be any valid service of notice upon the minor — Jagdeo Mahton v. 
Ram Bahadur Sing^, A.I.R. 1959 Pat. 457. 

Where there is a covenant in a usufructuary mortgage that the mort- 
gagor would redeem the mortgage on the last day of Jeth (22nd June), 
then, if the mortgagor deposits the mortgage-money in Court, the notice 
must reach the mortgagee on or before the 22nd June. If, therefore, the 
deposit was made on the 17th June and the notice of deposit could not 
be issued by the Court before the 27th June, held that the deposit was 
ineffectual, and the mortgagee was entitled to possession till the last 
day of Jeth of the next year — Dwarka Pershad v. Sheoambar, 15 I.C. 592 
(All.). So also, in case of an exactly similar mortgage containing a similar 
covenant the mortgagor deposited the amount in Court on the last day 
of Jeth and notice could not therefore have been given to the mortgagee 
within the month of Jeth ; held that the deposit was ineffectual, and the} 
decree in the redemption suit brought by the mortgagor would be. passed 
with effect from the last day of Jeth of the next year — Saiyid Ahmad v. 
Dharmun, 43 All, 424 (426), 60 I.C. 760, 19 A.L.J. 259. 

Deposit made under this section will operate as a valid tender of the 
mortgage money only when the notice of the deposit is given to the mort- 
gagee — Janaki v. Mathiri, A.I.R. 1952 Tr.-Coch. 236. 

505. Deposit made after suit : — A deposit under this section is in- 
valid if made after the institution of a suit by the mortgagee for the 
recovery of the money due under the mortgage — Brij Gopal v. Masuda 
Begam, A.I.R. 1935 Oudh 93 (94), 10 Luck. 350, 153 I.C. 378 ; RajakrishncT 
Menon v. Sundaran Pillai, 1963 Ker. L.T. 1031. The fact that the deposit 
was made before the mortgagor received notice of the institution of the 
suit, does not make any difference — Thiagaraja y.- Ramaswami, 35 M.L.J. 
605, 48 I.C. 693. Even assuming that deposit could be made after the 
institution of the suit, it must include the costs incurred by the mort- 
gagee in filing the suit — Ibid, followed in Bala Chengiah v. Subbayya, 
A.I.R. 1939 Mad. 200 (202), 1939 M.W.N. 76, 183 I.C. 871, where the 
deposit had been made by the mortgagor after the mortgagee had filed a 
suit on the mortgage with a 4 annas Court-fee stamp and before the 
deficit Court-fee had been paid. But a deposit made after the mortgagee 
brings a suit to recover possession according to the terms of the mortgage- 
deed is not invalid, and the mortgagor can be allowed to redeem — Ram 
Dayal v. Arjun Singh, 50 I.C. 332 (Oudh)- 

If the mortgagee brings a money suit to recover the amount due on 
. the mortgage and then the mortgagor pays into Cotirt a certain sum in 
satisfaction of the claim, O. 24, r. 3 of the C, P. Code comes into opera- 
tion, and interest on the' amount deposited ceases as soon as the plaintiff 
receives notice of the deposit — Thevaraya v; Venkatachalam, 40 Mad. 804, 
i 37 I.C. 444. 

506. Effect of deposit : — ^The making of a deposit under this section 
does not ipso facto extinguish the mortgage where the mortgagee has 
refused to accept the deposit. If the deposit is refused, the mortgage is 
not extinguished, apd the parties remain in the relationship of mortgagor 
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and mortgagee to each other. It is for the mortgagor dissatisfied with 
the action of the mortgagee in refusing the deposit, to bring a suit for 
the enforcement of his legal rights; and unless and until he does so 
successfully, the mortgage still sah^ts^Ahmadulla v. Abdul Rahim. 45 
All. 592, 73 I-C. 763, A.I.R. 1924 AH. 26 ; S. S. Abohala Sastriar v. S. P. 
Kalimiithu Pillai, A.I.R. 1962- Mad. 308. 


As soon as a deposit is made, interest ceases on the mortgage from 
that date. See sec. 84. Where a deposit was made in favour of the 
mortgagee but it could not be withdrawn by the person entitled to it 
on account of a dispute between rival claimants to the rnortgagee’s estate, 
the interest ceased to run from the date of the deposit — Munna Lai v. 
Chatan Prakash. I.L.R. 1940 AH. 79, A.I.R. 1940 All. 65, 1939 A.L.J. 
1099. But where the deposit by the mortgagor was withdrawn by the 
mortgagee’s pleader without his authority and paid to some other person 
so that the deposit was not available to the mortgagee when he applied 
for it, the deposit was held not to be legal within the meaning, of this 
section — Haran Krishna v. Sashi Bhusan, A.I.R. 1941 Cal. 18. Where a 
deposit is once duly made, the fact that the executors of the mortgagee 
. have not yet taken probate and are therefore not yet qualified to withdraw 
the amount does not affect the mortgagor, for the interest will cease to 
run from the date of deposit, whether there is any one competent to 
accept the money or not — Pundurang v. Dadabhoy, 26 Bom. 643. But 
the case is different if the mortgagee is a minor. _ In such a case, it is the 
duty of the mortgagor making the deposit to see that a proper person, 
is appointed as guardian (sec. 103) ; until he does so, he is not exempt 
from the payment of interest—PtmdtiraMg v. Mahadaji, 27 Bom. 23 (29) ; 
Shivnath v. Manohar, 16 O.C. 261, 22 I.C. 245 ; Sheo Saran v. Ram Lagan, 
44 All. 64 (65), 64 LC. 413, A.I.R. 1922 All. 355 ; Kannu Mai v. Inderpal 
44 All. 102, affirmed in 45 All. 273 ; Gokul v. Chandra Sekhar, 48 AH. 
611 A.I.R. 1926 All. 665? 96 I.C. 1. 


Another effect of a deposit is that the mortgagee in possession is 
liable to the mortgagor to account for all the receipts of the mortgaged 
property, arid cannot deduct any expenses incurred in connection with 
the property. See sec. 76 (i) and Note 473 thereunder. The deposit, 
unless it is accepted by the mortgagee, has not the effe.ct of extinguishing 
the mortgage. Therefore, a mortgagee who rejects the deposit and retains 
possession continues as mortgagee, but with a statutory liability to account 
for the profit ; received by him from the date of deposit. He is not then 
a mere trespasser but a mortgagee still holding the property as a kind 
of trustee' for the mortgagor and as such accountable to the latter for the 
profit— Rukmibai v. Venkatesh, 31 Bom. 527 ; Ma Nyo v. Mg. Hla, 2 Rang. 
382, 84 1.C. 395, A.LR. 1925 Rang. 13 ; Harbans Narayan Singh v. Ramdhari, 
A.I.R. 1960 Pat. 51. After a valid deposit by the mortgagor,. the mortgagee! 
becomes liable not only for the total amount of rents and profits actually 
collected by him but also for the amount left' uncollected by him on 
account of his feilure to make the best endeavours to collect them under 

70 ^7 Mad. 7 (26), A.I.R. 1923' Mad. 

72 l.C. 292; Narayan v. Kishun, A.I.R. 1934 Pat. 622, 153 I.C, 1035. 
Institution of a suit for the redemption of a usufructuary mortgage cannot 
be regarded as tender of the mortgage money ; hence on deposit in Court 
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after the preliminary decree mesne profits can be awarded only from the 
date of deposit and not from the date of the institution of the suit — 
Rajballan Lai v. Ram Autar Rout, AJ-R. 1962 Pat. 203. 

If the mortgagee refuses to accept the deposit money and to give 
over possession of the property, the mortgagor is entitled to sue for .the 
same— Rugad Singh v. Sat Narain, 27 All. 178. On mortgagee’s refusal 
to accept the mortgage amount the court does not become functus officio 
and can consider the mortgagee’s subsequent request to receive the mort- 
gage amount — Nachiappan v. Muthiah Ambalam, A.I.R. 1966 Mad. 77. 

507 . Mortgagee’s right to receive the money ; — ^As soon as the mort- 
gagor deposits the money into Court, it is no longer his, and the mortgagee 
is entitled to draw the money from the Court. The mortgagor cannot 
object to it — Motavengattil v. Kezatath, 25 I.C. 369. The mortgagee's 
right to receive the money depends upon the compliance of certain 
formalities prescribed in this section, viz., the presenting of a verified 
petition, stating the amount due on his mortgage and his willingness to 
accept the sum deposited in full discharge of his debt, and the depositing 
of the mortgage-deed and other documents connected with the property 
in Court. (See para 2 of this section). If the mortgagee does not comply 
with these formalities and refuses to accept the amount, claiming a larger 
sum than that deposited, the money stands to the credit of the mortgagor, 
by whom it can be withdrawn at any time, and the Court has no 
jurisdiction to allo'w it to be attached by the creditors of the mortgagee — 
Dal Singh v. Pitam Singh, 25 All. 179. Where a subsequent mortgagee 
deposited the mortgage-amount to the credit of the prior mortgagee who 
did not take any notice of such payment; in a suit by the former to 
enforce his mortgage it was contended that the subsequent mortgagee 
was entitled to interest on this amount: held that the money so deposited 
remained the property of the plaintiff and the defendant (prior mortgage), 
was not liable to pay interest on that amount — Ahammad v. Surya Kumar, 
42 C.W.N. 1177. H the mortgagee refuses to accept the deposit in full 
satisfaction, then the mortgagor can withdraw the money in view of 
sec. 84. The mere fact of maldng a deposit or tender does not merge 
the money in the mortgaged property and the money does not cease to 
be the property of the mortgagor — Gupteswar v. Radha Mohan, infra ; 
Ahammad v. Surya Kumar, 42 C.W.N. 1177. If,' on the other hand, the 
mortgagee complies with fte above formalities, the money deposited by- 
the mortgagor becomes the property of the mortgagee so as to be liable 
to be attached by the latter's creditors — Mothiar v. Ahmatty, 29 Mad. 232. 

508 . Acceptance of deposit by the mortgagee — ^Effect : —After the 
mortgagee accepts the tender under this section, he is not entitled to 
claim any further relief as against the mortgagor or the person making 
the deposit. He is bound to accept the deposit in full satisfaction of all 
his claims. If he is not prepared to do it, then he ought to decline to 
accept the amount deposited — Minakshi v. Janki, A.I.R. 1942 Mad. 592, 
(1942) 2 M.L.J. 124, 55 M.L.W. 413. If the mortgagee withdraws the 
amount deposited, ^e withdrawal must be deemed to have been made 
in full discharge of the mortgage-debt and the mortgage becomes extin- 
guished — Gupteshivar v, Radha Mohan, A.I.R. 1937 Pat. 253, 170 I.C. 99. 
Therefore, he cannot withdraw the money and at the same time claim 
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a laraer sum than that deposited. Thus, where a deposit having been 
made under this section, the mortgagee refused to accept the money, 
claiming a larger sum, and after a redemption decree was passed against 
him he filed an appeal similarly claiming a larger amount, but during thq 
Pendency of the appeal, applied for and withdrew the . deposit-amount, 
held that the mortgagee must be deemed to have received the money in 
lull discharge of the mortgage-claim, and he had no right to prosecute 
- the appeal in which he claimed a larger amount — Dal Singh v. Pitam Stngh, 
25 AH. 179. So also, where upon a deposit' made by the mortgagor, the 
mortg^ee informed the Court that the amount deposited was insufficient, 
and requested the Court to require .the mortgagor to deposit the balance 
of the' amount due, but after several months the money was somehow or 
other drawn out by the mortgagee’s agent, held that the money so, drawn 
out must be held to have been drawn out in full discharge of the mort- 
gagor’s liability; that the section provided that the money lodged “in 
full discharge" of a liability could only be drawn out by a creditor in full 
discharge of that liability, and that it could not be assumed that the 
agent drew out the money in part satisfaction of the mortgagor’s liability — 
Ram Chandra v. Keshobati, 36 Cal. 840 (P.C.). But where some money 
was deposited under this section for payment to a mortgagee, and on 
objection being raised by the mortgagees as to the insufficiency of the 
amount, the mortgagor agreed to pay the balance which was found due 
from him, and at the request of the pleader for the mortgagor the Court 
paid the money deposited to the mortgagees and endorsed payment on 
the back of the deed and returned it to the mortgagees ; held that thel 
mortgagees did not take the money in full discharge of tilie mortgage as 
provided by this section. Since the mortgagor himself admitted that the 
amount was not in full discharge of the debt, and thus waived one of the 
conditions implied by this section, he could permit the mortgagee to 
withdraw the money without prejudice to the latter’s claim for a larger 
amount— ffartfoyaf v. Prithi Singh, 32 All. 142. Acceptance by a prior 
mortgagee of a deposit made by the subsequent mortgagee in full satisfac- 
tion of the mortgage-debt precludes the prior mortgagee from contending 
that the payment was made on behalf of the mortgagor and that para 1 of 
sec. 92 did not apply— Balkrishna v. Shankareppa, A.I.R. 1942 Bom. 
227, 44 Bom. L.R. 415. 

It has been stated before that the deposit under this section should 
include the sums spent by the mortgagee in possession under sec. 72 and 
which he can add to the mortgage-money under this section, e.g.. Govern- 
ment revenue paid by the mortgagee to save the estate from sale If, 
however, the mortgagor deposits only the principal and interest, .without 
depositing the amount of revenue, and the mortgagee accepts the deposit- 
money, ^ves up possession and returns the moragage-deed, the mortgage 
mnrtf ®’^^^’^suished, and the mortgagee has no longer any lien on the 

ffie to recover 

the amoimt by sale of the properly. He can only bring a simple monev 

limitation-Ancmdi Rcma y. Dal 
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gives him permission to withdraw the money owing to the mortgagee's 
refusal to accept it in satisfaction of his dues, it is no longer competent 
for the mortgagee to change his mind and to take out the money, even 
thou^ it has not yet been actually withdrawn by the mortgagor. After 
the Court gives permission to the mortgagor to withdraw, the money is 
the mortgagor’s money, and the tender is no longer open, so the Court 
cannot direct the money to be paid to the mortgagee — Ratm Koeri v. 
Nanhaki, 4 P.L.T. 720, A.I.R. 1924 Pat. 41 (42), 73 I.C. 1053. 

This section does not authorise the Court to take any security bond 
trom any party on making payment to him of the money deposited — Rahia 
Koeri v. Nanhaki, supra- The mortgagee after accepting the money deposit- 
ed cannot later claim damages on the ground that he was not given 
possession of the mortgaged property — Ditiari Singh v. Bijendra Singh, 
A.I.R. 1963 Pat. 324. 


Cessation of interest 


84. When the mortgagor or such other person as afore- 
said has tendered or deposited in Court 
under section 83 the amount remaining due 
on the mortgage, interest on the principal money shall cease 
-from the date of the tender or in the case of a deposit, where no 
previous tender of such amount has been made, as soon as the 
•mortgagor or such other person as aforesaid has done all that 
has to be done by him to enable the mortgagee to take such 
amount out of Court, and the notice required by section 83 has 
been served on the mortgagee : 


Provided that, where the mortgagor has .deposited such 
amount without having made a previous tender thereof and has 
subsequently withdrawn the same or any part thereof, interest 
on the principal money shall be payable from the date of such 
withdrawal. 


Nothing in this section or in section 83 shall be deemed to 
deprive the mortgagee of his right to interest when there exists 
a contract that he shall be entitled to reasonable notice before 
payment or tender of the mortgage-money arid such notice has 
not been given before the making of the tender or deposit, as the 
case may be. 

Amendment ; — The italicised words have been added by sec. 45 of 
the T. P. Amendment Act (XX of 1929). 

'Whether retrospective : — Although this section is not specifically 
referred to in sec- 63 of the T. P. Amendment Act XX of 1929, it has 
been held by Bennet and Verma, ,JJ. of the Allahabad High Court in 
Munna Lai v. Chhatan Prakash, A.I.R. 1940 All. 65, (1939) A.L.J. 1099 that 
the amendment made in the present section is not retrospective. It does noli 
appear that the Full Bench decision in Hira Singh v. Jai Singh, I.L.R. 1937 
All. 880 was brou^t to the notice of their Lordships. Moreover the same 
learned Judges have held in Mangal Sen v. Kewal Ram, A.LR, 1940 All. 75, 
187 I.C. 274 that the amended sec. 92 is retrospective on the ground that 
it is not specifically referred to in sec. 63 of Act XX of 1929- 
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509. Tender See Note 367 under sec. 60, and Note 498 under the 
heading “Tender”. 

This section confers an exceptional privilege on mortgagors which 
cannot be availed of by ordinary debtors. In case of ordinary money-claims 
not based on mortgage, a tender before suit must be followed by payment 
into Court in order to stop the running of interest. But m case of mort- 
gages, the rule is different, and a tender alone has the effect of stopping 
interest from the date of t&VLAtT—Arunachallam v. Govindasami, 55 Mad. 
458, A.I.R. 1932 Mad. 109 (111), 135 LC. 907. This section shows that 
absence of notice of the intention to redeem is no bar to a tender— iSow 
Nath V. Desai. A.I.R.- 1951 Punj. 404, I.LJI. 1950 Punj. 271. 


A tender to be valid .under this section must be made to the party 
entitled or to a properly authorised agent on his behalf. A tender made 
to a person who disclaims authority to receive it, is made at the maker s 
risk — Bgi Ruttonbai v. Fraser Ice- Factory, 32 Bom. 521. 


The tender must be made at the mortgugof’s place, if no particular 
place of payment is specified in the mortgage-bound ; and it is the duly of 
the mortgagor to seek the mortgagee out — Mahadaji v. Pairia, 2 N.L.R. 62. 
If the mortgagor asks the mortgagee to come to his (mortgagor’s) placA 
and take the money, it cannot be a valid tender — Mgung Po v. Daw Share, 
A.I.R. 1929 Rang. 271 (272). 


The mortgagor gave the defendant-mortgagees notice to redeem on a 
certain date. To that notice the defendants replied that the deed was really 
one of sale and not of mortgage, but at the same time they set forth the 
sum which they claimed. The mortgagor never asked for further details' 
of the defendants’ claim and made no counter offer. He sued nearly two' 
years later and did not offer any specified sum in the plaint nor paid any- 
thing in Court. Held that the mortgagor had made no legal tender under 
sec. 84, and was bound to pay interest till the date of redemption — Budhu 
Ram v. Niamat, A.I.R. 1923 Lah. 632, 75 I.C. 375, 4 Lah. 406. _(This 
portion of the judgment is not given in 4 Lah. 406). 


In order to have the effect of cessation of interest, it is necessary that 
the money should, have been actually produced unless the person entitled 
to payment waived the condition. A mere offer by letter or notice express- 
ing willingness to pay the mortgage-money’ is not sufficient — Chetan Das 
V. Govind, 36 All. 139, 12 A.L.J. 111, 22 I.C. 659 ; Muhammad Mushtaq v. 
Bankeif Lgl, 42 All. 420 ; Kamaya v. Devappa, 22 Bom. 440. In some^ 
other cases, however, it is held that actual production of the. money is 
not necessmy to constitute a tender, if the money is ready for payment ; 
see Pestonjee v. Hormasji 5 Bom. L.R. 387 cited in Note 368 under sec. 60. 
But at any rate, it must be shown that the mortgagor was in a position 
to pay th.» money immediately. Therefore a mere readiness and willing- 
ness to pay, not communicated to the creditor and without the accompany- 
ing circumstances of the debtor being willing to pay immediately if the 

® tender-SAeoraten v. Behari- 

iski^I him fro™ tJie mortgagor to the mortgagee 

s^g him to refram from filing suit and promising to pay by a fixed date 

S rSv telegranf expressing 4ll1S 

pay and informing that the amount is ready, does hot of itself 
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constitute a valid tendei^. But the latter telegram immediately followed 
by the mortgagor’s actually going to the mortgagee’s place and* offering the 
money, amounts to a valid tender — Joti Lai v. Fateh Bahadur, A.LR. 1929 
" Pat. 397 (398). t-Vhere the mortgagor wrote to the usufractuary mortgagee 
asking the latter to give him an account of what was due on the mortgage, 
and expressed his willingness to pay what was due, whereupon the mort- 
gagee mentioned the balance of amount due, and it was found that the mort- 
gagor had not the money with him to make the pa)anent, held that the 
interest on the mortgage would not cease to run under this section — 
Venkatai'ayanim v. Venkata Subhadrayamma, 34 M.L.J. 488, 45 I.C. 437. 
In order that a tender may be valid, it is necessary that the money should 
be always kept ready for payment to the mortgagee — Jag Sahu v. Ra7n Sawhi, 
1 Pat. 350 (354), A.I.R. 1922 Pat. 167, 3 P.L.T. 332, 65 I.C. 666. 

But actual production of the money is not necessary where the mort- 
gagee refuses to accept it. In such a case, the readiness of the mortgagor 
to pay would be equivalent to sufficient tender. “Actual production of 
mo.iey may be dispensed with by the express declaration or equivalent act 
of the creditor if the tender be otherwise sufficient ; so that if the debtor 
says that he has the sum ready in his pocket (stating the amount) and 
brought it for the purpose of satisfying the demand, or being in the house, 
offers to go and fetch it from another part of the house, but the creditor* 
desires him not to trouble himself to produce or fetch the money as he 
will not take it, or if the creditor and communicating personally with the 
debtor refuses to authorise his agent to take the money, or to take it him- 
self, the tender wll be good.” — ^Fisher on Mortgage, 5th Edn., p. 719. 
Where the mortgagor had in his Bank the full amount which was due to 
the mortgagee, and went with his cheque-book ready to give the mortgagee 
a cheque, or to cash the cheque at once if the mortgagee wanted cash, 
but the mortgagee prevented him from doing so by refusing to have any 
dealings with him, held that there was a valid tender, and interest would 
cease to run — Venkatai'ama v. Gopalakrishta, 52 Mad. 322, 56 M.L.J. 255, 
A.I.R. 1929 Mad. 230 (231), 116 I.C. 844. In a Privy Council case it has 
been held that if a mortgagee unequivocally refuses a proposed pajunent 
of the amount due, the mortgagor is hot bound to make a formal tender of 
it, and the mortgagee cannot recover interest accruing subsequently, even 
if he proves that the mortgagor had not the tnoney or the control of it — 
Chalikani Venkatarayanim v, Zamindar of Tuni, 46 Mad. 108 (116) (P.C.), 
28 C.W.N. 25, 71 I.C. 1035, A.I.R. 1923 P.C. 26. “The practice of the 
Courts is not to require a party to make a formal tender where from the 
facts stated in the bill or from the evidence it appears that the tender 
would have been a mere form and that the party to whom it was made 
would have refused to accept the money” — per Wigram, V, C. in Hunter 
V. Daniel, (1845) 4 Hare 420. See also Bhagawantrilayiia v. Venkadhoya, 
A.I.R. 1941 Mad. 484 (F.B.), 1941 M.W.N. 460, 53 M.L.W. 647. Specific 
objection to a tender amormts to an implied waiver of any other objection 
there may be, consequently the refusal of a tender, not because the amount 
tendered is short, but because the mortgagee considered that he was entitl- 
ed to wait until the date fixed for payment in the mortgage-deed, which 
meant more interest for him, amounts to a waiver of any objection to the 
amount being short — Ibid. Where the principal and interest in a mort- 
gage*bond was payable .“jay” a. fixed date,, the word “.by’t meant on -or 
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before the fixed date— Where a valid tender of the entire amount 
was made, and a request was made that the mortgagee should accept what 
was just on accounts being taken, but the mortgagee not merely disputed 
the accounts but refused to make any account and rushed to Court, held 
that his conduct was such as not to entitle him to any interest accruing 
after the date of tender — Joti Lai v- Fateh Bahadur, A.I.R. 1929 Pat. 397 
(399). 

The Madras High Court has said that a tender in order to be effectual 
to stop running of interest must be followed by deposit in Court when the 
creditor sues for the money, because it is the best way in which he can 
prove his ability and willingness to pay — Arunachallam v. Govindaswami, 
55 Mad. 548, A.I.R. 1932 Mad. 109 (111), 135 I.C. 907. This view was 
also taken by the Bombay Hi^ Court in Haji Abdul v. Hajt Noor, 16 
Bom. 141, and by the Calcutta High Court in Rakhal v. Baikuntha, 32 
C.W.N. 1082 A.I.R. 1928 Cal. 874. But there is nothing in sec. 84 to 
support this proposition and the Calcutta High Court refused 
to accede to this view in Gajendra v. Ska Nath, A.I.R. 1926 Cal. 
310, 90 I.C. 637. The Rangoon High Court is also of opinion that if the' 
mortgagor asks the mortgagee to accept the mortgage-money, and the 
mortgagee refuses to accept it, there is a valid tender, and no interest 
is chargeable thereafter, and a subsequent mortgagee seeking to redeem 
a prior mortgage can t^e advantage of the tender made by the mortgagor 
to the prior mortgagee, and so would not be liable to pay any interest 
for the .period subsequent to the date of such tender — Chettyar Firm v. 
Chettyar Firm, A.I.R. 1930 Rang. 255 (257), 127 I.C. 594. 


A tender should ordinarily be made in current coin. A tender by 
cheque is not a legal tender— /agar Tarini v. Naba Gopal, 34, Cal. 305, A 
cheque even of a man of credit is not a valid tender, and need not be 
accepted, but if it is once accepted, then the payee is bound by it unless 
it is dishonured— /ohMrtone v. Boys, (1899) 2 Ch. 73. But whether thd 
tender of a cheque is a valid tender or not, if the mortgagee refuses to 
have any dealings with the mortgagor, (i.e,, refuses to take payment in 
any form either in cash or in cheque), he is not entitled afterwards to say 
that tile tender by cheque was not a valid tender. In other words, where 
his objection was not to the form of the payment but to payment in any 
form, he cannot afterwards be heard to object to the form of the payment — 
Venkatarama v. Gopalakrishna, 52 Mad. 322, 56 M.L.J. 255, A,I.R. 1929 
Mad. 230 (232), 116 I.C. 844 ,* Jagat Tarini v. Naba Gopal, 34 Cal. 305 : 
Polglass V. Oliver, 2 Cr. & Jer. 15 ; Jones v. Arthur, 8 Dow. 422, 59 R.R 
833 ; Hira Lai v. Khizar. A.I.R. 1936 Lah. 168, 161 I.C. 251. Where the 
mortgagor sent a single cheque for two items, only one of which -was due 
at the time, it was held that the cheque being one and indivisible could 
be accepted as a whole or not at all and that the tender of one of the items 
y that cheque was not a good one and the mortgagee was within his 
rights in rejecting it— Ibid, at p. 175. 


A tender cannot be made by a set-off. Thus, where the mortgagor 
proposed that the money due by the mortgagee to the mortgagor on another 
should be deducted in satisfaction of the mortgage- 

2 °vS°^ i-terest- 
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The tender should be of the whole amount due on the mortgage— 
Nadershaw v. SHnibai, A-LR. 1924 Bom. 264, 25 Bom. L.R. 839. The 
mortgagor may tender move and such a tender is not invalid — Baikuntha v. 
Benode, 29 C.L.J. 256, 51 I.C. 13. As regards a tender of a less amount, 
compare the cases cited in Note 503 under sec. 83. 

A tender is not vitiated because a receipt is asked for it — Jagat Tarim 
V. Naba Gopal, 34 Cal. 305. 

r 

A mortgagee who refuses a valid tender does so at his risk, and the 
risk which he incurs is twofold, namely: in the' first place, he has to 
account for all the receipts from the mortgaged property from the date 
of the tender (section 76, clause i), and in the second place, interest ceases 
to run on the principal money from the date of tender — Satyabadi v. 
Harabati, 34 Cal. 223 (228). A mortgagee-in-possession who has refused 
to give any accounts under sec. 76, cannot refuse the tender made by the 
mortgagor on the ground that it is less than the amount due — Ramlal v. 
Narayanarao, A.I.R. 1927 Nag. 138, 99 I.C. 630. 

510 . Cessation of interest : — According to the Calcutta High Court 
a proper tender will stop the running of interest, if the mortgagor keeps 
the money unemployed, i.e., keeps the money always ready to pay over to 
the mortgagee, and does not afterwards make any profit of it — Satyabadi 
V. Harabati, 34 Cal. 223 (229) ; Ram Nath v. Gopal Chandra, 8 C.'W.N. 
153. See also Jag Sahu v. Ram Sakhi, 1 Pat. 350 (354),- A.I.R. 1922 Pat. 
167, 65 .I.C. 666. This is also the law in England. See Bank of New South 
Wales V. O’Connor, 14 App. Cas. 273 ; Geyles Hall, 2 P. "Wms. 377. 
The Madras High Court has, however, drawn a distinction between a tender 
and a deposit, and holds that in case of a tender it is not necessary that 
the money should be always kept ready for payment ; therefore where 
after making a tender which was refused by the mortgagee the mortgagor 
employed the money to other uses, and was afterwards unable to pay, 
held that the interest ceased to nm from the date of tender — Velayudti v. 
Hyder Hossein, 33 Mad. 100. 

The interest on the principal money ceases when the mortgagor has 
duly made a deposit of all that is due on the mortgage. If at first he had 
deposited an inadequate amount, and subsequently made a further deposit 
paying off all that was due, interest would cease only from the latter date— 
Deo Dat v. Ram Autar, 8 All. 502. The tender or deposit of a less amount, 
even if made under a bona fide mistake does not stop the running of interest 
— Gaurishankar v. Abu Jafar, 3 O.L.J. 204, 34 I.C. 690 ; Siibbai v. Palani, 30 
M.L.J. 607, 34 I.C. 825. But see Ramgopal v. Lachman, A.I.R.T938 All. 
423 (426) (F.B.), (1938) A.L,J. 617, 176 I.C. 509. In two earlier cases of 
Bombay and Allahabad High Courts, however, a deficient deposit made 
under the bona fide belief that if was the whole amount due, was held to 
be valid pro tanto and the interest also ceased pro tanto — Haji Abdul- v. 
Haji Noor, 16 Bom. 141 ; Narasingha v. Acchaibar, 36 All. 36. See also 
Bhabani v. Kadambini, A.I.R. 1929 Cal. 304 (306), 33 C.W.N. 279, 119 LC. 
292." Where it has been held that the deposit by a purchaser who could 
not have known whether any interest was due was a valid deposit and 
interest ceased to run from the'date of the deposit. But where a mortgagor 
brought into Court the whole sum found due by the' Court of first, instance, 
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and upon an appeal by the mortgagee, the Appellate Court determined a 
larger sum to be due: held that the sum deposited operated as payment 
pro tanto and interest would cease to that extent— Dzgamior v. Harendra, 
14 C.W.N. 617, 11 C-L-J. 226, 5 I.C. 165. 

From the mere fact of withdrawal by the mortgagor of deposit per se 
it cannot be said that interest would not cease to run. The deposit operates 
as a tender and it should be seen whether the mortgagor notwithstanding his 
withdrawal remained ready and willing to pay throu^out. The burden is 
cast upon the creditor to show that he was either not willing or not able 
to pay, because he had utilized the moneys for other purposes — Narayana- 
swami v. Ramaswami, (1939) 1 M.L.J. 324, A.I.R. 1939 Mad. 503, 1939 
M.W.N. 455 relying on Ramabhadra v. Arunachdlam, 49 Mad. 609 (F.B.), 
50 M.L.J. 468, A.I.R. 1926 Mad. 601. The case was governed by sec. 83 
before the amendment in 1929 and 1930. 

There is a diversity of opinion as to whetiier interest ceases from the 
day of deposit, or whether the mortgagee is entitled to interest for that 
day also. According to the Calcutta High Court, interest cannot be charged 
for the day on which the money was deposited — Raghub v. Bhobui, 8 
C.W.N. 216- But the Madras Hi^ Ojurt is of opinion that the mortgagor 
at the time of making the deposit under sec. 83 must include in the amount 
deposited the interest for the day of deposit also — Subbai v. Palani, 30 
M.L.J. 607, 34 I.C. 825. 

SIOA. Effect of withdrawal of deposit In order that a deposit may 
have the effect of cessation of interest, it is necessary that the money must 
be always kept in Court ; and if the mortgagor subsequently withdraws the 
money, on the mortgagee’s refusal to accept the amount deposited, interest 
will again commence to run — Krishnaswami v.Ramaswami, 35 Mad. 44 
(45), 8 I.C. 763 ; Thevarayya v. Venkatachalam, 40 Mad. 804 (806), 37 I.C. 
444; Debi Sahai v. Narayan, 3 O.W.N. 942, A.I.R. 1927 Oudh 103, 99 I.C. 
147. Where the assignee of a mortgagor who had mortgaged his property 
with possession deposited the mortgage-amount, but on the mortgagee’s 
refusal to accept the money withdrew the same from the Court and it was 
found that he was unable to produce it even at the time of the suit for 
redemption, it was held that he was entitled to mesne profits only during 
the period the amount was in deposit, but not of the subsequent period — 
Suppan V. R(mgan, A.I.R. 1938 Mad. 405 (413), (1938) M.W.N. 356. If the 
mortgagor withdrawing the deposit redeposits it in pursuance of a prelimi- 
nary decree passed on a subsequent suit for redemption he is entitled to 
mesne profits from the date of the original deposit' and the interest shall 
cease from that date— Na^hiappan v. Muthiah Ambalam, A.I.R. 1966 Mad. 


This is clearly laid down in the new proviso. A Full Bench of the 
Madras High Court had dissented from the above view and had observed: 

. The only question properly arising was whether the mortgagor, notwith- 
^anding his wiftdrawal, remained ready and willing -to pay throu^out. 
The better opinion seems to be that the fact of the tender (deposit) raises 
me presumption ftat the debtor continued ready and willing to pay, and 
mat flie burden is cast upon the creditor to show that the debtor was 
eimer not willing to pay or not able to pay because he had utilized the 


101 
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money for other purposes" — Ramabhadra v. Arunachalam, 49 Mad. 609 
(F.B.), 95 I.C. 108, A.I.R. 1926 Mad. 601. See also the opinion of Phillips, 
J., in Thevarayya v, Venkcttachalam, 40 Mad. 804 (808). The Allahabad 
High Court held that where the full amount due on a mortgage was paid 
into Court, and notice was properly issued, and the mortgagee appeared 
but definitely refused to accept the amount whereupon the mortgagor 
withdrew it out of Court, the interest ceased to run from the date of 
deposit as the mortgagor had done all that could be done under this 
section— Hwfcflm Singft v. Babu Lai, 44 All. 198 (200), 64 I.C. 971, A.I.R. 
1922 All. 181. But these rulings are no longer correct. 

t 

511. “Mortgagor has done all that has to be done” The Le^slature 
has drawn a distinction between the case of a tender and the case of a 
deposit as to the date from which interest shall cease to run. In the case 
of a tender, interest shall cease from the date of the tender ; but in the 
case of a deposit, the interest only ceases when the mortgagor has done 
all that has to be done by him to enable the mortgagee to take the amount 
out of Court ; that is to say, he must do something more than make a 
deposit — Pandurang v. Mahadaji, 27 Bom. 23 (27). But neither this 
section nor sec. 83 states expressly what are all the things that the 
mortgagor has to do — KriShrv^ami v. Ramasami, 35 Mad. 44 (45). 

A mortgagor is ij.ot liable to pay interest for future after he has 
deposited the money and taken all the steps necessary to pay the money 
to the person entitled to it, and if through the fault of the person or 
persons entitled to it, -it is not clear exactly to whom the money is to be 
paid, the mortgagor cannot be deprived of the right conferred on him! 
by this section on account of the omissions and errors of such persons — 
Harihar v. Sheo Singh, 19 O.C; 145, 36 I.C. 814; Shyam Sunday v. Seth 
Balmukand, A.I.R. 1964 All. 370. Where the mortgagor deposited the 
sum due in Court and did all he could to enable the mortgagee to draw 
the amount, but the same was not done because of a dispute among the 
mortgagee’s heirs, interest ceased to run from the date of deposit— 
Nagathal v. Arumugan, 44 M.L.J. 362, 79 I.C. 40,.A.I.R. 1923 Mad. 354; 
Baluswami v. Krishnaswami, A.I.R. 1924 Mad. 559, 46 M.L.J. 497, 84 I.C- 
698. Where the mortgagor deposited the money in Court as payable to 
the mortgagee and his sub-mortgagee, the morgagor did all that was 
required to be done to enable the mortgagee to receive the money, and 
the mortgagor would not suffer if by reason of disputes between the mort- 
gagee- and his sub-mortgagee as to the right to the money, the money was 
not paid to anybody but remained in Court — Subba Rao v. Ponnammal, 
46 -M.L.I; 74, A.I.R. 1924 Mad. 453 (455), 80 I.C. 363. Where the! 
mortgagor paid the money into Court and issued notices to the four sons 
of the mortgagee, but before all of them could be served, he requested 
the Court to dismiss the petition, held that the mortgagor had not done! 
all that had to be done to enable the mortgagee to take the amount, and 
interest did not therefore cease to lim—Venkateswaradu v. Bala Tripura- 
sundari, 1915 M.W;N. 763, 30 I.C. 769. Where the mortgagee was dead, 
and the mortgagor, being unable to ascertain as to who were the persons 
entitled to succeed, deposited the mortgage-money in Court,. but. withdrew 
it before the- rightful heirs were ascertained, he could not be said' to have 
dpne. all that he could do -to. enable the -heir's to receive 'the money. “In 
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such a case the mortgagor could not claim, cessation of interest 
Thevarayya v. Venkatachalam, 40 Mad. 804 (807), 37 I.C. 444. Wher^ 
the mortgagee is a minor, it is the duty of the mortgagor making a deposit 
to apply for the appointment of a guardian ad litem for the purpose of 
receiving notice of the deposit and taking the money out of Court, and 
to see that a guardian ad litem is appointed (see sec. 103). Until he does 
so, it cannot be said that he has done all that has to be done to eti^lej 
the mortgagee to take the money out of Court — Pandurang v. Mahadaji, 27 
Bom. 23 (29). Where a mortgagor deposited money in Court and joined a 
minor mortgagee as a party with a major mortgagee, but he failed to seel 
that the minor was properly represented by the appointment of a guardian, 
in order that the Court might be able to order the money to be paid, held 
that the mortgagor had not performed what the law requires to be per- 
formed when a deposit is made under sec. 83, and that the deposit was 
not a valid deposit — Appa Pai v. Somu, 49 M.L.J. 327, 90 I.C. 754, A.I.R. 
1925 Mad. 1017'. Where two of the mortgagees being minors, the mort- 
gagor, after depositing the amount in Court, applied for appointment of 
guardians ad litem for those minors under sec- 103, and proposed the 
names of two guardians, and after much difficulty notices were served on 
them and they were ultimately appointed guardians, held (per Lindsay, J.) 
that, the interest ceased to run only from the date when the Court finally 
appointed the guardians — Kannu Mai v. Inderpal, 44 All. 102, (107, 108), 
64 I.C. 907, A.I.R. 1922 All. 147, affirmed on appeal in Kannu Mai v, 
Inderpal, 45 All. 273, A.I.R. 1923 All. 183, 71 I.C. 278. 


Service of notice ; — ^The amendment made at the end of the 1st para 
requires that notice of the deposit- should be served on the mortgagee. 
It was formerly held that when the mortgagor deposited m Court the 
amount due upon the mortgage and paid batta for the notice with the 
proper address of the mortgagee, he had done all that had to be done by 
him, and interest ceased to run thereafter — Subbai v. Paldni, 30 M.L.j. 
607, 34 I.C. 825, and the fact that the notice was not actually served on 
the mortgagee till after a long time, was no fault of the mortgagor ; 
because the duty of getting thp service of notice effected on the mortgagee 
was not part of the duty of the mortgagor. As soon as he applied for 
the issue 'of notice to the mortgagee, and gave the correct address, he 
had done all that could be done to enable the mortgagee to take the money 
out of Court, and interest ceased to run therefrom— Pandft Jiva Ram v. 
Thakurain Khem Koer, 70 I.C. 811, A.T.R. 1923 All. 24. But this view is 
no longer correct. Under the present section notice must be actually 
served upon the mortgagee, before interest will cease to run. 


85 to 9tS.~lRepealed by Act V of 19081. 

See Rules 1—6 of O. XXXIV, C. P. Code, printed in the Appendix. ' 

Redemption. 

91.. Besides the mortgagor, ■ 91. Besides the mortgagor. 

Who may aoy of the foUo’wing „ any of' the following 

redemption. P^^sons may redeem, . persons may redeem, 

for ^ suit .X® or institute a suit for 

£ £ . property .-r-. -.niortgaged property, namely:— 
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(g) person (other than 
the mortgagee of the in- 
terest son^t to be re- 
deemed) ha^^llg any in- 
terest in, or charge upon 
the property ; 

(&) any person having any 
interest in, or charge 
upon, the right to re- 
deem the property ; 

(c) any surety for the pay- 
ment of the mortgage- 
debt or any part thereof ; 

{d) the guardian of the pro- 
perty of a minor mort- 
gagor on behalf of such 
min or ; 

(e) the committee or other 
legal curator of a lunatic 
or idiot mortgagor on 
behalf of such lunatic or 
idiot ; 

(/) the judgment-creditor of 
the mortgagor, when he 
has obtained execution 
by attachment of the 
mortgagor’s interest in 
the property ; 

(g) a creditor of the mort- 
gagor who has in a suit 
for the administration 
of his estate, obtained a 
decree for sale of the 
mortgaged property. 


{a) any person (other than 
the ■ mortgagee of the 
interest sought to be re- 
deemed) who has any 
interest in, or charge 
upon, the property mort- 
gaged or in or upon the 
right to redeem the 
same ; 

{b) any surety for the pay- 
. ment of the mortgage- 
debt or any part thereof; 
or 

(c) any creditor, of the 
mortgagor who has in a 
suit for the administra- 
tion of his estate 
obtained a decree for 
sale of the mortgaged 
property. 


Amendmeitt : — -This section has been redrafted by sec. 46 of the T. 
P- Amendment Act (XX of 1929). The old clauses (o) and (b) have been 
combined into one clause (a) - old clauses (c) and (g) are now clauses (b) 
and (c) respecth*el)>' ; and the old clatises (d), (e) and (/) have been omitted. 


511A. Suit for redemption : — In a suit by the puisne mortgagee for 
redemption of a prior mortgagee the plaintiff must prove due execution 
of Ms onm puisne mortgage-deed althou^ the mortgagor admitted due 
raecirhon—Hfi. Moltammadi v, Kashi, A.I.TI. 1926 All. 725 (726), 96 I.C. 
1/5; Gouri Shanhar v. Kata, A.LR. 1938 Oudh 16, 171 1.C. 437. 
a plaintiff seeks to redeem a mortgage alleged to have been executed 
before 30 years and it is proved that the defedants are the mortgagees, 
fbou^ no qjecific mortgage has been proved by the plaihtife they are 



transfer of property 805 


Sec. 91 ] 


entitled to succeed on proving the defendants to be the mortgagees^ 
Kailash v. Mt. Jaga Koer, A.I.R. 1931 Pat. 295 (296), 10 Pat. 417, 133 


I.C. 678. 

In a suit for possession of mortgaged property challenging the mort- 
gage-decree on the ground of collusion, if no prayer is made ^ for the 
relief of redemption and necessary issues are not tried, redemption can- 
not be allowed — Lalit v. Hardat, A.LR. 1939 Lah. 146, 41 P.L.R. 629. 

In a suit for redemption tlie mortgagor can, to his claim for redemp- 
tion, join a claim for rent paid by him to the mortgagees use — Subedar 
Mian v. Sheo Shankar, A.I.R. 1940 Pat. 579, 189 I.C. 109. 


Unless the plaintiff in a redemption suit gives prima facie evidence 
that die suit is brought within limitation, he fails to show that he has 
a subsisting right to the property in suit or in other words he fails to 
prove his title — Prem Singfi v. Md. Khurshid, A.LR. 1927 Lah. 5i4 (576), 
103 I.C. 215. A second mortgagee having allowed the period of limita- n 
tion to expire is not entitled to enforce his mortgage by redeeming and 
a purchase by him in a suit brought by him against the mortgagor with- 
out making the first mortgagee a party does not give him a fresh starting 
period for limitation — Appaya v. Venkataramayya, A.I.R. 1925 Mad. 150 
(151), 80 I.C. 864 ; Nidhiram'v. Sarbessur, 14 C.W.N. 439 ; Lakshmanam 
V. SeUa Muthu, A.I.R. 1925 Mad. 76, 84 I.C. 301. 


Subject to the safeguarding of the equal right to redeem of any other 
person who has a right of redemption, one of several mortgagors is entit- 
led to redeem the entire mortgage, unless somettiing has happened to 
extinguish the mortgage in whole or in Rart,. or unless the conduct of 
the . mortgagor has estopped him from asserting what would normally 
have been his rights — Promoldia v. Ram Kishun, A.I.R. 1927 Pat. 25, 97 
I.C. 386. Where the integrity of the mortgage has been broken by the 
mortgagee purchasing an item of the mortgaged property, a suit may be 
brought for partial redemption— Ousep/j. v. Parmeswaran, A.I.R. 1951 
Tr.-Coch. 212 (2). But where the interest of the mortgagees has been 
divided by a gift or an assignment between more than one co-sharer, a 
mortgagor cannot at his pleasure bring a separate redemption suit for 
redemption of a single mortgage-debt— Porsortom. v. Isub Mohammad, 
A.I.R. 1927 Bom. 513, 29 Bom. L.R. 1052, 104 I.C. 648. 


A mortgagor who has failed to comply with terms of the decree in 
a redemption suit filed by him is not entitled during the continuance of 
that suit or before the final decree in that suit has become incapable of 
execution, to maintain a second suit for redemption of the same mortgage 
— Abdtd v.-Durga Prasad, A.I.R. 1927 All. 305, 100 I.C, 324. See, how- 
ever, Palpa Kara v. Pulipre Tarwad, A.I.R. 1937 Mad. 214 (216) (F.B.) 
I.L.R. (1937) Mad. 545, 168 I.C. 110. But where in a suit against the 
mortgagee the claim of the plaintiff is founded upon an absolute title 
treating the mortgagee as a trespasser and no question of the plaintiff’s 
right of redemption is raised, a subsequent suit by the plaintiff, on the 
dismiss^ of the prior oiie, for redemption is not barred— f&rK Nath v. 
Manindra, LL.R. (1940) 1 Cal. 544, A.I.R. 1940 Cal; .550, 191 I.C. 398. 
Where in a suit forTedempHon the mortgagee continues to be in posses- 
sion of a part of the mortgaged property-even after deposit of the amount 
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fixed for redemption by the trial Court and the appeal by the mortgagee 
is dismissed, the mortgagor is not entitled to a direction from the appell- 
ate Court for taking further accounts — Ibid. 

A mortgagot who is entitled to 'bring a suit for redemption can sue 
not merely for accounts — Gordhon Lai v. Radha Kant, A.I.R. 1943 All. 
109. 

Parties: — ^If a mortgagee leaves out a puisne mortgagee or a per- 
son interested in the equity of redemption and obtains a decree, the 
security is not merged in the decree and extinguished. If a sale takes 
place in execution of the decree of such a defectively constituted suit, 
the purchaser at tlie Court-sale acquires the rights of the mortgagee and 
of the defendants-mortgagors, provided that the equity of redemption 
were not eitirely unrepresented in the suit — Sailendra v. Amarendra, 
I.L.R. (1941) 1 Cal. 514, 45 C.W.N. 530, A.I.R. 1941 Cal. 484 (486) ; 
Kurumpa Kochika v. Narayana PiUai, A.I.R. 1959 Ker. 56. The rights 
of the pusnie mortgagee not impleaded in the prior mortgagee’s suit 
remains unaffected by such suit and subsequent auction sale. His right 
under this section to redeem the prior mortgage is not taken away by 
such decree and sale. This suit is governed by Art. 148 and not Art. 132 
Limitation Act — A. M. A. Firm v. Marudachalam, A.I.R. 1948 Mad. 412, 
(1948) 1 M.L.J. 284. See also Nagu v. Gopal, A.I.R. 1953 Bom. 403 ; 
Ulahannan v. Raman, A.I.R. 1953 Tr.-Coch. 554. \Vliere a puisne mort- 
gagee was not a party to the prior mortgagee’s suit the amount payable 
by the puisne mortgagee for redeeming the prior mortgage must be cal- 
culated not on the footing of the prior mortgagee’s decree or of the 
price paid by the auction purchaser, but on the security, subject to sta- 
tutory restrictions that amount must be outstanding principal together 
with' interest calculated at the bond-rate up to tire date fixed for redemp- 
tion— As to the direction given in a decree in puisne mortgagee’s 
suit on his mortgage for redemption of the prior mortgage and as to tire 
accountability of the auction-purchaser in execution of the prior mort- 
gagee’s decree on his simple mortgage to the puisne mortgagee for profits 
obtained by the auction-purchaser from the mortgaged properties, see 
this case. See also Harelcrishna v. Gojendra, I.L.R. (1938) 2 Cal. 643, 
A.I.R. 1939 Cal. 15, 183 I.C. 612. The mortgagor’s right of redemption 
does not revive on the puisne mortgagee paying off the prior mortgagee 
who brought the mortgaged property to sale without impleading tire 
puisne mortgagee — Kurumpa Kochika v. Narayana. PiUai, A.I.R. 1959 
- Ker. 56. 

In a redemption suit, the mortgagor is entitled to make not only tire 
mortgagee but all persons who have deprived title from tire mortgagee 
as parties to the action and the Court is not debarred from granting relief 
against them including the sub-mortgagee— iVenkofammajii v. Ranga- 
sioami, A.I.R. 1927 Mad. 703 (704), 101 I.C. 728. Where a sub-mortgage, 
which was simple, was effected within 60 years of the original mortgage, 
but the sub-mortgagee' got a decree and bought tire property in auction 
after 60 years had elapsed when he was impleaded as defendant in a suit 
for redemption' of the' original rhdrtgage, it was held tliat tlie' siiif was 
barred as against the sub-mortgagee — Sanwal Das v. Say id Alt, 'A.T.R. 
1925 All. 174, 22 A.L.J. 1018, 85 I.C. 830. Where a lessee- from the 



TRANSFER OP property S07 


Sec. 91] 

mortgagor is not impleaded in a suit for sale on a mortgage, his right 
to redeem remains unaffected, and a subsequent suit by tlie mortgagee for 
declaration that the lease is not binding on him is not maintainable— 
Surya Kumar v. Girish, A.I.R. 1951 Ass. 101. 

■ Though an attaching creditor as sucli is not a necessary party to a 
mortgage-suit and an order striking Iris name out in so far as he purports 
to assert a paramoimt claim and raises questions of priority is also cor- 
rect, yet by virtue of the statutory right of redemption conferred by sec. 
91 (f) (before the amendment), he will be a proper party to the suit and 
it is hot open to the Court to strike out the name of a party as unneces- 
sary party if -he is otherwise a proper party. Even apart from sec. 91 
an attaching creditor may in certain cases be permitted to intervene and 
be made a proper party for tlie purpose of safeguarding his rights — Anna- 
malai v. Srinioasaraghaoa, A.I.R. 1938 Mad. 293, (1938) M.W.N. 73. But 
if the attaching creditor proceeds to sefl the property in execution of 
his decree, the Court-sale releases the property altogether from attach- 
ment and with it the ri^t of redemption. , Thereafter he can only 
agitate such rights as the judgment-debtor has. Tire fact that the attacli- 
ing creditor himself becomes the purchaser is immaterial — Ibid at pp. 
294, 295. 

Costs: — ^Ordinarily the mortgagor is liable to pay the costs of the 
mortgagee in a redemption suit— Elatath v. Etacheri, A.I.R. 1942 Mad. 
307i (1942) 1 M.L.J. 166, 55 M.L.W. 18. 

Court-fee: — ^Where the mortgagee in an appeal against a decree in 
a redemption suit contests not only the finding of the lower Court as to 
the amount payable by the mortgagor before he can redeem the mort- 
gage, but also that the transaction is a sale and not a mortgage as held 
by the lower Court the Court-fee on the appeal is payable on the princi- 
pal sum secured on the mortgage and not on the amount claimed — Abdul 
V. Rahamat^ A.I.R. 1933 Lah. 155. 

512. Clause (a) — ^Persons having interest in or charge on the right to 
redeem : — ^Tlris section is not confined to persons who have an interest in 
the property, but extends also to persons having any interest in the ri^t 
to redeem the property. So, a sub-pxortgagee may redeem. Thus, where 
a sub-mortgagor left a portion of the consideration money in the hands of. 
the sub-mortgagee for redeeming a prior mortgage in respect of tire pro- 
perty, the sub-mortgagee was entitled to redeem the prior mortgage — 
Ramsubhag V. Nursingh, 27 All. 472. A subsequent mortgagee is entitled 
to redeem a prior mortgage— ^Go&tnda Menon v. Chathu Motion, 22 I.C. 
907 ; Radhabai v. Shamrav, 8 Bom. 168 ; Abdul Hamid v. Ram Kitmar 
A.I.R. 1942 Oudh 260'(F.B.), (1942) O.W.N. 165. See sec. 92. 

Where the property charged by a maintenance decree is mortgaged,, 
the mortgagee can redeem and pay off tire charge-decree, so long. as. the 
sale under the charge-decree is not confirmed — Venkatachala v. Raja- 
1946 _Mad. 51 (1945) 2 M.L.J. 388. A- mortgagee cannot get 
rid. of his liability as a mortgagee to the purchaser of the equity of red- 
emption by allowing the mortgagor to redeem. In such a case, the decre^ 
for redemption can be passed against both the mortgagor and the mort-'- 
g&gee—Chaluoegowda v. Chemegowda, A.I.R. 1952 Mys. 12. Where 
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under the law a landlord is given a first charge on the holding of his ten- 
ant for rent, the prior encumbrancers have a subsequent right of suit — 
Shamzav v. Kamalnayan, A.I.R. 1948 Nag. 316, I.L.R. 1947 Nag. 912. 
The purchaser of certain mortgaged property paying off the mortgage 
had suflScient interest within the meaning of this section though he was 
found to have acquired no title on account of a prior sale deed, though 
registered after his purchase — Ramakrishna v. Venhatasami, A.I.R. 1945 
Mad. 175, (1945) 1 M.L.J. 154. See also Perumal v. Suppiah, A.I.R. 1945 
Mad. 500, (1945) 1 M.L.J. 341. 

A landlord has no such interest as would entitle him to redeem a 
mortgage of his holding made by a tenant — C2anpait v. Bhangi, 15 C.P.L.R. 
175. But the Bombay High Court has held that where a permanent ten- 
ant effects a mortgage, the landlord has an interest in the mortgaged 
property within this section and is therefore entitled to redeem when 
the mortgagor tenant dies without any heirs — Venkatesh v. Bhujaballi, 
A.I.R. 1933 Bom. 97 (99), 57 Bom. 194, 142 I.C. 481. So in U. P., if a 
fixed-rate tenant dies without heirs, the tenancy comes to an end and 
the land goes back to the Zemindar. Therefore a Zemindar has a ri^t 
to redeem a mortgage of the holding made by a tenant at fixed rate who 
has died without heirs — Tulshi Ram v. Gurdial, 33 All. Ill (F.B.) (over- 
ruling Ramdihal v. Maharaja of Vizianagram, 30 All. 488). See also' 1932 
A.L.J. 474 cited in Note 513 below. 

The words “interest in or charge upon” must obviously mean a sub- 
sisting interest or charge. Where a puisne mortgagee has been imsuc- 
cessful in his suit for possession and has failed to enforce his mortgage 
by foreclosure within the period of limitation, he has no subsisting inter- 
est in or charge upon the property ; and although his right as a mortga- 
gee cannot be said to have extinguished under the terms of sec. 28 of the 
Limitation Act, yet hb cannot be regarded as a person entitled to sue 
for redemption of a prior mortgage within the meaning of the present 
section — Ram Adhar v. Shankar Baksh, A.I.R. 1935 Oudh 139 (141), 10 
Luck. 531 I.C. 808. See also Pitram v. LalU, A.I.R. 1951 Ass. This 
rule of having subsisting interest has however an exception, where the 
mortgagor is 'sued upon a personal covenant to pay the. mortgage money. 
In such a case a new right to redeem arises to himself subject to the 
ri^ts of the persons interested in the equity of redemption — Raj Kumar 
V. Mritunjoy, A.I.R. 1951 Cal. 202. 

The word ‘interest’ is not necessarily confined to rights of ownership 
but is sufficiently large to include any minor interest such as that of a 
tenant. A varumpattom tenant in Malabar claiming under a lease execut- 
ed by the ottidar is entitled to redeem the prior kanom — Paya Matathil 
V. Kovamel Amina, 19 Mad. 151. A lessee of the mortgaged property 
from the mortgagor for a term of years is a person interested within 
the meaning of this section — Tulshi Ram v. Mt. Mima Kuar A.I.R 1937 
Oudh 146 (148), 12 Luck. '161, 162 I.C. 225. 

Where the mortgagors equity of redemption happens to have vested 
by purchase in a person who is also a prior mortgagee, and that person 
as owner of the equity of redemption wants to redeem a puisne mortgage, 
while at the same time the puisne mortgagee wants to redeem the pribr 
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mortgage, tlie claim of the prior mortgagee, not as a prior mortgagee 
but as owner of die equity of redemption, will be preferred — Ram Baran 
V. Bhagmti, 47 All. 751, 89 I.C. 295, A.I.R. 1925 All. 804 (807). Where 
properties are sold in execution of the prior mortgagee’s decree, the pur- 
chaser is entitled to redeem die purcliaser in the puisne mortgagee’s dec- 
ree even though the puisne mortgagee had obtained his decree before 
the institudon of the prior mortgagee’s suit — Chinnasami v. Darmalinga, 
A.1.II. 1932 Mad. 566, 56 Mad. 115, 139 I.C. 309 ; Roiether Abdur Ra/ic- 
man v. Matheoan Pillai Naratjana Pillai, A.I.R. 1957 Ker. 45. Where three 
properties were once mortgaged to one and then again to another and the 
second mortgagee was a party to die first suit by the first mortgagee and 
failed to exercise his right of redemption, he can have no rights against 
such properties which pass away to the purchaser in execution of the 
first decree free of both die mortgages. Where therefore instead of an 
actual Court-sale the property is sold to the first mortgagee, the same 
result is attained. The effect of the first suit is not diat a suit by the 
second mortgagee against the mortgagor is not maintainable at all, but 
that he has no rights to pursue against the common mortgaged items — 
Ramasami v. Narayanasami, A.I.R. 1925 Mad. 483 (486), 86 I.C. 548. It 
is however settled law that when a prior mortgagee brings the mortgaged 
property to sale in execution of the decree on his mortgage and a second 
mortgagee is not joined as a party to the prior mortgagee’s suit, the rights 
of the second mortgagee are unaffected — Maung Sime v. Karambu, 
A.I.R. 1928 Rang. 127, 6 Rang. 122, 110 LC. 701. But where the subse- 
quent mortgagee is impleaded in the suit of the intermediate mortgagee 
and is given an opportunity to redeem die latter, but lie refrains from 
doing so, he cannot subsequently obtain a decree on his subsequent 
mortgage for sale subject to the intermediate mortgage — Mt. Anpurna v. 
Ram. A.I.R. 1927 All. 417 (418), 49 All. 430, 100 I.C. 670. Where the 
puisne mortgagee has already obtained a decree for sale on his mortgage 
without making a prior mortgagee a party, he is entitled to redeem the 
prior mortgage in a subsequent suit—^ayamali v. Anisuddin, A.I.R. 1929 
Cal. 609 (F.B.), 33 C.W.N. 1067, 50 C.L.J. 152, 119 I.C. 135. 

An auction-purchaser in e.xecution of a simple money-decree of pro- 

■ perty already mortgaged is entitled to redeem — Fatima v. Bansidhar, 

■ A.I.R. 1932 All. 356, (1932) A.L.J. 289, 136 I.C. 8^10. The purdiaser in 
execution of a mortgage-decree acquires not only the interest of the 
mortgagee, but also the equity of redemption of the mortgagor, and he 
is entitled to redeem other mortgages in the same property created by 
the mortgagor— Mt. Aziiimnissa v. Komal Singh, A.I.R. 1930 Pat. 579 
(581), 9 Pat. 930. The purchaser cannot redeem upon payment t)f the 
amount decreed in the mortgage-suit, he must pay the amount to be 
found due under the original mortgage-bond giving deduction for die pro- 
fits made by the mortgagee auction-purchaser from the date of taking 
possession of the property— Ib/d at p. 584. A vendee is entitled to 
redeem as the purdiaser of a widow’s interest in the properties mortga- 
ged in the absence of proof that the widow had no interest to convey — 
Rangayya v. Basana, A.I.R. 1926 Mad. 594, 94 I.C. 639. An assignee of 
subsequent mortgagee is entitled to redeem the prior mortgage by pay- 
ing the amount due under it to the purchaser of the property under the 
decree based on the prior mortgage— Mt. Sheoratan v. Kamta Prasad, 

102 



810 TRANSFER OF PROPERTY 


[Sec. 91 


A.I.R. 1932 PRt. 270 (271), 11 Pat. 415, 139 I.C. 78. A prior simple mort- 
gagee having obtained a decree for sale against the mortgagor has an 
interest in the mortgaged property and in die right to redeem under this 
section in spite of the dismissal of his suit against a subsequent mortgagee 
=-^heo Prasad v. Prakash Rani, A.I.R. 1938 Oudh 10, (1937) O.W.N. 1118, 
171 I.C. 434. 

513. Persons having interest in or charge on property : — It is a gene- ■ 
ral principle that no person is entided to redeem unless he can show a 
title to the estate of the mortgagor. The person claiming redemption 
must prove that he has an interest in it — Dam Dihal v. Maharaja of Vizi- 
\inagram, 30 AH. 488. A person claiming to be die heir of the original 
mortgagor is not entitled to redeem unless he is the heir according- to the 
law of inheritance applicable to the property. Tlius, the brothers and 
nephews are not heirs to an occupancy holding under sec. 9 of the U. P. 
Tenancy Act, 1881, if they did not share in the culdvation jointly with the 
deceased, and they cannot redeem die mortgage of the holding created 
by the deceased — Ram Singh v. Baldeo, 1932 A.L.J. 605, A.I.R. 1932 All. 
643 (647). This clause refers to a person having an interest in or 
charge upon the property which is affected by the mortgage, and a raiyati 
interest is not such an interest. Consequently the purchaser of a raiyati 
interest in die mortgaged property is not entided to redeem it — Girish 
Chandra V. Juramani, 5 C.W.N. 83. Clauses {a) and (b) of sec. 91 do not 
cover the interest in property held by a tenant or yearly lessee to whom 
it is given for cultivation ; such a tenant or lessee has no right to redeem 
the property — Kalu Singh v. Hansraj, 78 I.C. 47, A.I.R. 1925 Oudh 270 
(271). But the permanent lessee of the mortgagor has tha right to redeem 
—rRaghunandan v. Ambika, 29 All. 679; Shankar v, Hukumchand^ 14 
N.L.R. 117, 47 I.C. 99; Sakharam v. Pandurang, A.I.R. 1953 Bom. 315, 
55 Bom. L.R. 286. But permanent lessees on the land prior to die mort- 
gage are not affected by it — ibid. An auction purchaser of an agricul- 
tural holding in a sale in execution of a rent decree found to be void 
has been held to be entided to redeem die mortgage on such, holding — 
Saraf v. Jamvna, A.I.R. 1945 Pat. 289, 24 Pat. 263. The Nagpur Court 
is of opinion that even a lessee for a term of years is a person having an 
interest in the property and is entided to redeem — Pannalal v. Rajaram, 
23 N.L.R. 128, A.I.R. 1926 Nag. 496, 96 I.C. 973; Ghulam Nabi v. Kan- 
liai, 16 N.L.R. 180, 50 I.C. 511; Sheoram v. Jamnabai, 19 N.L.R. 18, 
A.I.R. 1923 Nag. 273. The lessor of the mortgagor can redeem if enforce- 
ment is sought against leasehold rights — Piarelal KJiuman v. Bhagwati 
Prasad, A.I.R. 1969 Madh. Pra. 35. A mortgagor is entitled to redeem 
a sub-mortgage — Easwari PiUai v. jKrfe/ina PiUai, A'.I.R. 1969 .Ker. 73. 
But where the lease is granted by the mortgagor in the ordinary course 
of management and is thus binding on the mortgagee, the lessee’s interest 
not being jeopardised by the mortgage, he is not entided to redeem 
it— Patoankumar v. Jagdeo, A.I.R. 1947 Nag. 210, I.L.R. 1947 Nag. 740. 
Where however the lease executed by the mortgagor is void and wholly 
inoperative, the lessee has no right to redeem — Kamakshya v. Ramzan, 
A.I.R. 1945 Pat. 106, 23 Pat. 648. .Where a lease is binding on the mortr 
gagor, ' whether- it -is so on the mortgagee or not, he is still a necessary 
party to the mortgagee’s suit, and if he is not made a party, his .right 
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lo redeem is not affected by tlie mortgage decree and sale in execution 
— ibid. 

On tlie deatlr o£ a tenant or sub-tenant without heirs, his right reverts 
to the landlord and does not escheat to the Crown. It is open to the 
landlord in such a case to redeem a mortgage made by the tenant or 
sub-tenant— Tt/fei Ram v. Qur Dayal, 33 All. Ill; followed in Arjun 
Singh V. Maheshanand, 1932 A.L.J. 474, A.I.R. 1932 All. 437 (438), 138 
I.C. 366. An ex-proprietary tenant has a right to redemption under tliis 
clause. Tlius, the owner of certain .«V plots executed a usufructuary 
mortgage, and afterwards his proprietary ri^ts were sold and purchased 
by the defendants, who subsequently acquired the mortgagee-rights also. 
The mortgagor then brou^t the present suit for redemption. Held that 
upon the sale of proprietary rights, the mortgagor became entitled to 
occupy the sir lands as ex-proprietary tenant, and as such he had an “in- 
terest in the property”, whidi enabled him to redeem the mortgage — 
Mahomed Husain v. Hanuman, 16 A.L.J. 796, 47 I.C. 861. 

A trespasser, before his title is perfected, can not redeem. If the 
mortgagee allows him to redeem, the true owner is not afffected — Kisan 
Janu V.' Prmjagbai, A.I.R. 1953 Nag. 4. See also Anantha v. Arunachalam, 
A.I.R. 1952 Tr.-Coch. 105. Where by tlie prior sale deed executed by 
the mortgagor title did not pass to the vendee, tlie subsequent transferee 
of .the mortgaged property is entitled to redeem — Pradyaman v. Maha- 
deo, A.I.R. 1950 Pat. 85. Where a property subject to a usufructuary 
mortgage is purchased by a person at court sale and thereafter the mort- 
gagee purdiases the equity of redemption from tlie mortgagor the pur- 
chaser at court sale is entitled to bring a suit for redemption ivitliin 12 
years of tlie mortgagee’s purchase even though the mortgagee has remain- 
ed in possession for more tlian 12 years — Raghunath Prasad v. Gyani Rai, 
A.I.R. 1962 Pat. 177. Wliere A purchases a property subject to usufruc- 
tuary mortgage in execution of a money decree and R purchases tlie self- 
same property before the execution sale from the mortgagor judgment- 
debtor and discharges the mortgage, R is subrogated to Qie rights of the 
mortgagee and can obstruct delivery of possession to A — Champalal v. 
Y. Nabi Khan, A.I.R. 1960 Mys. 289. ' 

Where tliere are several mortgagors each and every one of the mort- 
gagors is interested, in the payment of the mortgage-money and the 
redemption of the motgaged estate, and each and every one of them has 
a right by payment of the money to redeem the entire estate, seeking 
contribution from oiO^eTs^orender v. Dwarka Lai, 3. Cal. 397 (P.C.); 
Pearce v. Morris, L.R. 5 Ch. 227. Under this section, the smallest inter- 
est in the equity of redemption will entitle a person to redeem, and he 
is .entitled (and bound) to redeem the whole property. So, an owner of 
a portion of the equity of redemption is entitled to redeem the entire 
property— S/jflnfccr v. Bhikaii, 53 Bom. 353, 116 I.C. 225, A.I.R. 1929 Bom. 
139. (141); Fakir. Chand v. Bobu Lot, 39.' All. 719,(721) ; Rugad Smgh 
V. Sast Narain, 27 All. 178 (182) ; Baikuntha v. Mahesh, 22 C.W.N.' 128 
(129), 41 I.C. 77 ; Pratap Chandra v. Peary Mohan, 22 C.W.N.' 800' (802), 
48 I.C. 669 ; Huthasanam v. Parameshtoaran, 22 Mad. 209 (211). • A per- 
son who has purchased a portion of the equity of redemption is -entitled 
to sue for redemption of the whole mortgage— Nainappa v. Chidambaram, 
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21 Mad. 18 (26); Huthasanam v, Parameshwaran, 28 Mad. 209 (212); 
Yadalli y. Tukaram, 48 Cal. 22 (28) (P.C.). Shankar v. Bhik&ji, supra. 
But where the mortgage has been split up by the act of the mortgagee, 
neither a co-mortgagor nor a transferee from him can redeem more than 
his share of the mortgaged property. See this subject discussed in Notes 
375 and 376 under sec. 60. The purchaser of the right, title and interest 
of the mortgagor in the mortgaged property at an execution-sale is entitl- 
ed to redeem the mortgage — Periandi v. Angappa, 7 Mad. 423 ; Radha 
Kishun v. Hem Chandra, 11 C.W.N. 495. So also, a purchaser pendente 
life from the mortgagor is entitled to redeem — Har Sankar v. Sheo 
'Gobind, 26 Cal. 966 ; Sheo Narain v. Chiinilal, 1900 A.W.N. 51. Where 
a prior mortgagee purchases the mortgaged property in execution of a 
decree obtained by him in a suit to which the puisne mortgagee was not 
a party, he is entitled to redeem the puisne mortgage — Dhanwanti v. 
Hargohind, 3 Pat. 435 (441) following Devendra NaHi v. Ram Taran, 30 
Cal. 599 (F.B.). Where a puisne mortgagee fails to implead in a suit on 
his mortgage a prior mortgagee who has purchased a part of the pro- 
perty in satisfaction of his own mortgage, the latter is entitled to redeem 
the puisne mortgage so far as ijt aflFects the part of the property purchased 
by him — Birinchi v. Saroda, 3 Pat. 114 (118), 5 P.L.T. 95, A.I.R. 1924 
Pat. 452. 

Where a co-sharer puisne mortgagee of the entire property institutes 
a suit to redeem a prior mortgage, but finding that tlie mortgagee had pur- 
chased half share in the property mortgaged, redeems the other half on 
payment of the proportionate mortgage-debt, the other co-sharer mort- 
gagors cannot redeem more than their proper share of the mortgaged 
property — Amba Prasad v. Moonga Ram, A.I.R. 1930 All. 523 (524), 128 
I.C. 235. Where the purchaser under a puisne mortgagee’s decree brought 
a suit for possession against the purchaser under the first mortgagee’s 
decree, it was held that the rights of the parties should be determined 
in the same suit and the plaintiff should be allowed to redeem the defen- 
dant— Bhodlafi V. Barada, A.I.R. 1928 Cal. 116 (117), 55 Cal. 602, .107 I.C. 
355. 


A, member of a Hindu family who has merely a peraonal right to 
maintenance, has no charge on the property witliin the meaning of this 
clause ; consequently he is not entitled to redeem a mortgage made by 
an owner of the estate — Balwant Singh v. Roshan Singh, 18 All. 253. 
A daughter-in-law of a Hindu entitled to maintenance has not such an 
interest in the family property within the meaning of this section as 
would entitle her to redeem — Go/ad/wr v. Thula, 12 O.C. 37 (39), 1 I.C. 
690. But if a charge for maintenance has' been obtained on the pro- 
perty by a contract or decree, it will then enable the charge-holder to 
exercise the ri^t of redemption — Roshan Singh v. Bahoant, 22 All. 191 
(P.C.). Where joint family property has been mortgaged, the son has 
as much as his father a right to redeem the whole property as tlieir 
rights are necessarily undetermined until partition — Ananda v. Uitam, 
A.I.R. 1933 Nag. 44, 144 I.C. 521. . 

I 

Under Malabar law, except in' very special circumstances where the 
ICamavan is' proved to be guilty of gross' misconduct and collusion, it 
is not competent to the j'unior members' of a tarwad to sue for redemp- 
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tion of a Kanom granted by their Kamavan— Soopi v. Mariyoma, 43 Mad. 

' 393. But see Neelkanta v. Sivarama, 1958 Ker. L.J. 72. 

A person in whose favour there is only an agreement to sell immove- 
able property has no interest in the property, and is consequently not 
entitled to file a suit for redemption of -that property— l\fai/app« v. Kolan- 
daivelu, 1926 M.W.N. 459, A.I.R. 1926 Mad. 597 (598), 92 I.C. 715. 

A person having an inchoate right may not redeem until the comple- 
tion of his title but if a person whose title is to some extent imperfert 
seeks to redeem, and is able to prove a perfect title at the hearing of his 
case, he should have a right to redemption — Krishnaji v. Ganesh, 6 Bom. 
139 ; Tukaram v. Satvaji, 5 Bom. 206 (207). 

A mortgagor who subsequently parts with the equity of redemption 
in the mortgaged property in favour of a third party by a sale-deed 
which reserves part of the consideration with the vendee is nevertheless 
entitled to redeem the mortgage — Batnam Pillai v. Kamalambal, 48 
M.L.J. 213, 86 I.C. 793, A.I.R. 1923 Mad. 778. A mortgagor who has' con- 
veyed the land subject to the mortgage and has expre'ssly reserved a lien 
for the purchase-money may redeem by virtue of such interest — ^Jones on 
Mortgages, Vol. 2, § 1056. If a debt is scaled down under tire Madras 
Agriculturists’ Relief Act at the 'instance of a mortgagor who is an agri- 
culturist and the properties are purchased by persons who are not agri- 
culturists, the properties can be proceeded against only for the scaled 
down amount — Kasamma, A. v. Bramuramba, P. (1967) 2 Andh. L. T. 
273. 


The interest referred to in this clause is a present interest, f.e., an 
interest in existence at the time the suit is instituted, and hot a mere con- 
tingent interest such as a reversioner possesses — Ramchandra v. KffUu, 30 
All. 497. And so, a person who has absolutely no present interest at all, 
e.g., a reversioner, is not entitled to redeem during the life-time of the 
widow — Ramchandra v. Kallii, 30 All. 497 ; Narayana v. Pechiammal, 
36 Mad. 426 (435) ; Chhote Singh v. Surat Smg/i, A.I.R. 1930 Oudh 294 
(298), 5 Luck. 691 123 I.C. 211 ; Mitru v. Gurubari, A.I.R. 1950 Or. 150, 
16 Cut. L.T, 64 ; R/iogj Sing/i v. Mt. Santi, A.I.R. 1952 Pepsu. 74 ; Thay- 
ammal v. Adhimoolam, A.I.R. 1956 Mad. 304; Mohanhl v. Ji* Singh, 
1968 Cur, L.J. 268.- (Contra — Gumani v. Chakkar, 8 O.C. 349, and Basa- 
van V. Natha, 1 O.W.N. 319, 82 I.C.' 747, A.I.R. 1925 Oudh 30, at p. 33, 
\yhere a reversioner was held to be entitled to redeem during the widows 
life-time). But although a reversioner cannot voluntarily claim to redeem 
a mortgage made by the last male holder, still if a suit is instituted by 
the mortgagee for sale, a reversioner has sufficient interest in the property 
to entitle him to discharge the mortgage to prevent loss of the property 
to which he would be entitled to succeed on the death of the widow. 
In such a case, the reversioner would be entitled to be reimbursed by 
fte widow under sec. 69, Contract Act, in respect of the money paid— 
Narayana v. Pechiammal, 36 Mad. 426 (436). 


A hub-mortgagee' has both an .interest in and charge on the mort- 
gaged property. He is therefore entitled to redeem 
samt V. Kani, 1913 M.W.N. 903, 21 I.C. 560-; Muthi 
20 Mad. 35 ; Ram Subhag v, -Nursingh, 27 All. 472. 


~V enkatanarayanet- 
V. YenkalachelUtm, 
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514. Clause (b)— Surety : — The right of tlie suret)’ to redeem is a 
part of his general right as surety as defined in sections 140 and T41 of 
the Indian Contract Act. When a surety has paid off the debts of the 
principal debtor, he stands in the place of die original creditor and can' 
proceed against the mortgagor upon the mortgage-deed, and can use 
against the latter everj' remedy which the original creditor himself could 
have used — Heeralal v. Syed Oozir, 21 W.R. 347 (348) ; Qraythorn v. 
Stoinburn, 14 Ves. 160; In re Wrexham, (1889) 1 Ch. 440; Nicholas 
V. Ridley, (1904) 1 Ch. 192. 

Attaching Judgment-creditor ; — Under the old clause (f) a judgment- 
creditor (money-decree-holder) of the mortgagor, when he obtained exe- 
cution by attaclunent of the mortgagors interest in the property, was 
entitled to redeem — Lakhpat v. Fakiruddin, 39 All. 536, 41 I.C. 190 ; 
Ghulam Husain v. Dinanath, 23 AIL 467 ; Venkata v. Venkataramayya, 
37 Mad. 418 ; Meghraj v. Kesho Gopal, A.I.R. 1923 Nag. 311, 73 I.C. 8. 
But see Baiju Lai v. Thakur Prasad, infra, and Madan Lai v. Ghasiram, 
A.I.R. 1951 Pat. 234, 30 Pat. 613 where it has been held that such an 
attaching decree-holder is not a necessary party to the mortgage-suit even 
under the old section ; because though such a decree-holder may have 
a right to redeem the mortgage imder the old section, it cannot be said 
that he has an interest in the right of redemption within the meaning 
of Rule 1 of Order 34, Cudi Procedure Code. So too, the person who 
purchased the mortgaged property at the sale held in execution of that 
creditors decree was entitled to redeem — Lakhpat v. Fakiruddin, 39 AH. 
536. A contrary view was however taken in Peacock v. Madan Gopal, 
29 Cal. 428 and Zemindar of Karvetnagar v. Tirumalai, 32 Mad. 429. But 
if, subsequent to the attachment by the decree-holder, the mortgagee filed 
a suit upon his mortgage (\'i^ether with or without impleading the at- 
taching decree-holder, it is immaterial) and brought the mortgaged pro- 
perty to sale, held tliat the right to redeem conferred on the decree- 
holder by the old clause (/) ceased to be available to him after the pro- 
pert)'" had been sold away in execution of the mortgage-decree — Subra- 
manian v. Sinnammal, 53 Mad. 881, 59 M.L.J. 634, A.I.R. 1930 Mad. 
801 (807), 127 I.C. 624 ; Veyindra v. Mayanadan, 43 Mad. 696. See 
also Kiernander v. Beni Madhab, A.I.R. 1931 Cal. 763, 58 Cal. 598, 134 
I.C. 561 ; Kova Mai v. Raghubir, A.I.R. 1929 All. 861, 122 I.C. 766 and 
Alliance Bank'v. Powel, A.I.R. 1938 All. 651; Baiju Lai v. Thakur Pra- 
sad, A.I.R. 1939 Pat. 7, 19 P.L.T. 781. 

Tlie provision of cl. (f) was in the nature of an exception specially 
applied to the case of mortgages' Tins exception should not be extend- 
ed to a charge in perpetuity — Matlub v. Mi. Kalaioati, A.I.R. 1933 All. 
9-34 (938).- 

Under the- present section the . right -of the judgment-creditor- to 
redeem has been taken away under aU circumstances. • For reason see 
the Report of the Special Committee, cited ante. • See also Subramanian 
V. Sinnammal, supra. .An attaching creditor does' not; by reason’ of the 
attachment, obtain any- lien or charge on ihe attached property,- and 
therefore he Mnnot hand on any such charge to. the auctionrpurdiaser.; 
nor can he retain in hiniself.the right ..to .redeem, by ^purchasing the pror. 
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perty himself at such auction — Kiernander v. Benimadhab, 58 Cal. 598, 
134 I.C. 561, A.I.R. 1931 Gal. 763 (770), dissenting from 39 All. 536. 

The rights aheady acquired before tlie Amending Act, XX of 1929 
came into force were specifically saved by sec. 63 of the Act ; hence 
the riglit accrued to an attaching creditor under cl. (/) of the old section 
is -not destroyed by tire Amending Act — Atnardar v. Jailalsao, A.'I.R. 1936 
Nag. 209 (210), 165 I.C. 939. In such a case the attaching decree-holder 
does not acquire' any interest in or charge on the mortgaged property 
whicli he attaches and as such he is .not a necessary party to a mortga- 
gee’s suit on the mortgage, although it is open to the attaching creditor 
to come into the mortgage-suit and daim redemption before the Court- 
sale puts an end to his attachment— Ih/cf,* at p. 213. The attaching cre- 
ditor is not entitled to redeem the mortgage after the purchases tire 
property in execution of his own decree simply on the strength of his 
attachment where his purchase is subsequent to a final decree for fore- 
closure obtained by tlie mortgagee— Ibid. Where during the 'pendency 
of a suit on mortgage by a creditor 'the property was attached and Sold 
by another creditor, the latter was entitled as a transferee of the 'mort- 
gagor’s rights under this section (before amendment) to come to Court 
and claim lus right of redemption. If he had not done so, the mort- 
gagee in his mortgage-suit was entitled to work out his decree unaffected 
by the attachment and sale — Gharbboya v. Deodatta, A.I.R. 1937 Nag. 
400 (401), 172 I.C. 389. 


Subrogation. 

74. Any second or other 92. Any of the persons ren 
Right of subsequent mort- ^ f erred to in sectioe 

raortXM^o any “ ™ ■ 91 [other than th- 

pay^prior time after the mortgagor) and any co-mort- 

mortgagee. amount due on the gagor shall, on redeeming pro- 
next prior mortgage has be- perty subject to the mortgage, 
come payable, tender such have, so far as regards redemp- 
amount to the next prior tion, foreclosure or sale of such 
mortgagee, and such mort- property, the same rights as the 
gagee is bound to accept such mortgagee whose -mortgage he 
tender and to give a receipt redeems may have against the 
for such amount ; and (subject mortgagor or any other mort- 
to the provisions of .the law gagee. 
for. the time being in force • /. /• j t 

regulating the registration of conferred by this 

. documents) the subsequent called' the right of 

mortgagee shall, on obtaining subrogation, and a person ac- 
such receipt, acquire in re- the same is said to be 

spect of the property,’ all the subrogated to the rights of the 
rights and powers of the mort- biortgagee whose mortgage he 
gagee as such, to whom he 

has made such tender, , ■ A person who has advanced 

to a mortgagor , money- 'with 
which- tl^ ' mortgage ' f^-beeh 
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redeemed shall be subrogated 
to the rights of the mortgagee 
whose mortgage has been re- 
deemed, if the mortgagor has 
by a registered instrument 
agreed that such persons shall 
be so subrogated. 

Nothing in this section shall 
be deemed to confer a right of 
subrogation on any person 
" unless the mortgage in respect 
of which the right is claimed 
has been redeemed in full. 

Amendment : — This section has been amended in or to give the right 
of subrogation to all persons who have Rn interest in the mortgaged pro- 
perty or in the right of redemption, except the mortgagor. 

Thus, the present section is more comprehensive than the old section 
which applied only to the case of a subsequent mortgagee redeeming a 
prior mortgage. 

514A. Amended section, whether retrospective : — ^As to whether the 
amended section is retrospective there is a great divergence of judicial 
opinion. Generally speaking, the Madras, Rangoon, Patna and Nagpur 
High Courts have held that it is not retrospective, while tlie Allahabad, 
Calcutta, Bombay High Courts and the Oudh Chief Court have taken the 
view that the section is retrospective in effect except in proceedings 
pending on 1st April, 1930, on which the amending Act came into force. 
In the following cases it has been held that the section is not retrospec- 
tive — Pichaippa v. Govindaraju, A.I.R, 1931 Mad. 110; 130 I.C. 506; 
Jagdeo v. Mahabir, A.I.R. 1934 Pat. 127- (129), 13 Pat. Ill, 153 I.C. 602 ; 
Chettyar Firm v. Kaliamma, A.LR. 1935 Rang. 423, 161 I.C. 221 ; Batik 
of Chettinad v. Maung Aye, A.I.R. 1938 Rang. 306 (309, 310) (F.B.) (in 
this case the previous cases on tire point have been ^evie^ved) ; Srini- 
vasulu v. Damodaraswami, A.I.R. 1938 Mad. 779 (780), (1938) M.W.N. 
708. On the other hand, in the follo\ving cases the section has been held 
to be retrospective in its operation where no action was pending on the 
1st April, 1930— Hira Singh v. Jai Singh,' A.I.R. 1937 AU. 588 (597) (F.B.), 
I.L.R. 1937 All. 880, (1937) A.L.J. 840, 171 I.C. 158 ; Isap v. Umrafi, A.I.R. 
1938 Bom. 115, 39 Bom. L.R. 1309, 174 I.C. 188 ; Kundan Lai v. Faquir 
Bakhsh, A.I.R. 1938 Oudh 127 (128, 129) (F.B.), 174 I.C. 714 ; Ram Dayal 
V. Chakrapani, A.I.R. 1936 Pat. 60 (61), 160 I.C. 933 — per Sir Courtney 
Terreh C.J. and Dhavle, J. ; Padma Lochan v. Ajmaddin, (1938) 4^ 
C.W.N, 1106; M-unna Lai v, Chunni Lai, A.I.R. 1945 All. 239 (F.B.), 
I.L.R. 1945 All. 733 ; Harbham v. Parbat, A.LR. .1953 Sau. 43 ; Sham- 
suddin v. Haidar Ali, A:I.R. 1945 Cal. 194, 49 C.W.N. 104. It is submit- 
ted with respect that die view taken in these decisions is die correct \4ew. 

Since the above observations were made by the present editor in the 
last edition, Thomas, C.J. and Radha .Krishna J. of the Oudh Chief 
Court have held that the amended sec. 92 is retrospective in its opera- 
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tion— Krishna Gopal v. Abdul Latif, 15 Luck. 175, A.I.R. 1940 Oudli 97 
(101), 1939 O.W. N. /1045 ; Brij BhuWian v. Bhagwan Dali, A.I.R. 1943 
Oudh 449 (F.B.) ; so also the Bombay High Court has held in Vishnu 
Balkrishna v. Shankarajjpa, A.I.R. 1942 Bom. 227, 44 Bom. L.R. 415. A 
Full Bench of the Patna High Court has also taken the same view, Man- 
ohar Lall, J. dissenting, in Tika Sao v. Hari Lai, 19 Pat. 752, 21 P.L.T. 
453, A.I.R. 1940 Pat. 385 overrulmg Jagdeo v. Mflhahir, supra. The Alla- 
habad High Court has again held Aat those sections of the Act which 
are not dealt with in the sections enumerated in sec. 63 of the Amend- 
ing Act 20 of 1929 have retrospective effect at least where no action was 
pending on 1st April; 1930, and sec. 92 is not one of the sections enumer- 
ated in sec. 63 and hence has retrospective effect — Chuni Lai v. Lakshmi 
Chand, I.L.R. 1940 All. 212, 1940 A.L.J. 234 A.I.R. 1940 All. 237. Ben- 
net and Verma JJ. of the same High Court have also held that this sec- 
tion is retrospective — Mangal Sen vJ Kewal Ram, A.I.R. 1940 All. 75, 187 
I.C. 274. Qiriously enough, the same learned Judges have held in 
Munna, Lai v. Chatan Prakash, I.L.R. 1940 All. 79, A.I.R. 1940 All. 65, 
1939 A.L.J. 1099 that the amended sec. 84 is not retrospective, althou^ 
that section is not enumerated in sec. 63 mentioned above. For a general 
discussion of the question see Note lA ante. 

The Madras Hi^ Court has held in Ayyan Ammal v. VeUayammal, 
A.I.R. 1956 Mad. 354 that this section does not provide for restrospec- 
bve effect being given to the statutory right of subrogation cbnferred by 
this section on a redeeming mortgagor. 

There is no doubt, however, that nothing in this section “renders in- 
valid or in any way affects anything already done before 1st April, 1930, 
in any 'proceeding pending in a Court on that date" — ^see sec. 63 of Act 
XX of 1929 quoted in Note lA, anie. See also Chunilal v. Bibubai, A.I.R. 
1938 Bom. 386 (388), 40 Bom L.R. 517. 

Scope ; — ^Even before the amendment of 1929 the mortgagor’s right 
to redeem continued till the confirmation of the sale. Tlie amendment 
of 1929 gives express legislative sanction to that view. It has not the 
effect of making any alteration in the right of redemption which was 
repeatedly recognized in a long line of cases — Jagannath v. Chuni Lai, 
I.L.R. 1940 All. 580, A.I.R. 1940 All. 416, 1940 A.L.J. 511. 

The privilege conferred by this section is not confined to the first 
person only who redeems the prior mortgagee, and can be inherited by 
his successors-in-interest. Every subsequent mortgagee who pays off the 
previous mortgagee succeeds to the entire ri^ts possessed by his prede- 
cessors-in-interest, and if those rights include a right of priority, he will 
be clothed with that right too— Mt. Ghulam Fatima v. Mf. Gopal Detsi, 
A.I.R. 1940 Lah. 269, 190 I.C. 599 ; Gopal Devi v. Ghulam Fatima, A.I.R. 
1943 Lah. 113, 45 P.L.R. 143. This section does not however refer to a 
mortgagee whose mortgage has been redeemed by ihe mortgagor with 
money which has • been obtained from the mortgagee himself — Surya 
Narain v. Ram Tarak, A.I.R. 1940 Pat. 64, 184 I.C. 825. 

Where a person himself redeems a mortgage, i.e., pays the mortgage- 
money out' of his own- pocket and not 'merely discharges a contractual 
liability to make the payment, he is entitled to the right of subrogation 

103 
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under para 1 if he is one of the persons, other than the mortgagor enu- 
merated in sec. 91. But where the person does not himself redeem the 
mortgage, i.e., does not himself pay the money out of his o\vn pocket 
in excess of his contractual liability, but advances mon^ to a mortgagor, 
and the money is utilized for payment of a prior mortgage, whether the 
money is actually paid through the hands of the mortgagor or is left 
for such payment in the hands of the person advancing the money and 
it is then paid to the prior mortgagee tiurou^ the hands of that person, 
the latter acquires the right of subrogation under para 3 only if "die mort- 
gagor has by a registered instrument agreed that he shall be so subrogat- 
ed — VisJmv EalkrisJma v. Shanhareppa, A.I.R. 1942 Bom. 227 (229), 44 
Bom. L.R. 415. 

The right of subrogation conferred by this section is in no way 
narrow, but really wider than that conferred by the old sec. 74 — Alam 
Ali v. Beni Chnmn, A.I.R. 1936 All. 33 (43) (F.B.), (1935) A.L.J. 1294 
160 I.C. 541. Section 92 applies only when some one other than the 
mortgagor has in fact redeemed the property — In re Upendra Nath Kor, 
A.I.R. 1937 Cal. 336 (337). 

The words “on redeeming property subject to the mortgage” in this 
section refers bofli to the payment of a mortgage out of Court and the 
payment of a mortgage-decree — Alam Ali v. Beni Charan, supra, at p. 
42. Before the amendment of 1929 a subsequent mortgagee who paid 
off the money due under decree obtained on foot of a prior mortgage 
was entitled to claim that money by sale of the hypothecated propertj^ 
— Jagarnath v. Chuni Lai, supra. 

The provisions of the Act regarding subrogation as was laid doNvn in 
sec. 74 was not exhaustive — Punjab National Bank v, Jagadish, AI.R. 
1936 Lah. 390 (392), 163 I.C. 114. But see Thakurdwara v. Man Mohan, 
I.L.R. 1939 AH. 24, A.I.R. 1939 AR 141 (151, 153), 1939 A.L.J. 1199 
where it has been held that apart from this section there is no equitable 
right of subrogation. 

The expression “the same rights may have” in the first para 

applies even to a case where the mortgagee has already obtained a 
decree. Therefore a puisne mortgagee can claim tire ri^t of subrogation 
by payment of a decree on a prior mortgage — Babu Lai v. Bindhxfachal, 
A.I.R. 1943 Pat. 305, 22 Pat. 187. 

Application: — The section contains a principle of justice, equity and 
good conscience and hence is applicable to the Punjab and the N. W. F. 
Province, though the Act itself is not applicable — Ganeshi Lai v. Joti 
Pershad, A.I.R. 1953 S.C. 1 ; Abdul Wahab v. Mtiquarrab, A.I.R. 1939 Pesh. 
27, 1939 Pesh. L.J. 35, 183 I.C. 221. If a principle is to be imported from a 
statute and acted upon in a Province where the" statute does not’apply it is 
not fair to pick and choose and to apply tire principle denuded of all 
technicalities, for that would alwa)^ lead to arbitrary results. The prin- 
ciple of subrogation as embodied in this section must be applied in frie 
Punjab on the lines indicated therein — Slmm Lai v. Chhaju Bam, A.I.R. 
1941 Lah. 53, 42 P.L.R. 812. 

515. Subrogation : — Curiously ehougli, the word “subrogation” was 
not to be found within the four comers of the Transfer of Property Act, 
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and has been for the first time introduced by the Amendment Act of' 
1929. The equitable doctrine of subrogation, however, existed in India 
nrinr to 1st April, 1930— Bank of Chettinad v. Maung Aye, A.I.R. 1938 
Hane 306 (311) (F.B .) ; Pramatha v. Janaki, A-I.R. 1937 Cal. 194 (199), 
41 C.W.N. 472, 171 I.C. 747 ; Malireddi v. Gopala, A.I.R. 1924 P.C, 36, 
47 Mad. 190, 79 I.C, 592. 


Secs. 74 and 75 of the Act were based upon the principle of sub- 
rogation. Where the prior mortgagee got a decree upon his mortgage 
and the puisne mortgagee deposited in Court the decretal amount, he 
was entitled to claim the riglit of subrogation under sec. 74^hamsuddih 
V. Haidar Alt, A.I.R. 1945 Cal. 194, 49 C.W.N. 104. 


The essence of subrogation is that the party who pays off a mortgage, 
he becomes clothed with all the rights of the • mortgagee. It is some- 
times called an equitable assignment. The principle underlying subroga- 
tion is that the mortgage or charge is not extinguished but is kept alive 
and its benefit is transferred to the subrogee. It is not a new charge 
created by operation of law — ibid; Rp^tatfendracharya v. Vaman, A.I.R. 
.1943 Bom,'- 191, 45 Bom. L.R. 293j Nachappa v. Samiappa, A.I.R. 1947 
Mad. 18, (1946) 2 M.L.J. 35. Besides the right of subrogation under this- 
section, the subrogee has a right of re-imbursement under sec 69 or sec. 70, 
Contract Act and it would be governed not by Art,. 120 but by Art. 61 
Limitation Act — Perutnal v. Suppiah, A.I.R. 1945 Mad. 500, (1945) 1 
M.L.J. 341. A subrogee has the right to split up the mortgage and 
distribute the liability to different items of property in the possession 
of different subsequent transferees — Babu Lai v. Baudhyachal, A.I.Sl. 1943 
Pat. 305, 22 -Pat. 187. 


A covenant to exclude subrogation must be with the original mor- 
tgagor or his heir. If he pays the mortgagee, the latter cannot use if as 
a shield against a subsequent mortgagee — Nachappa v. Satniappa, 
supra. A covenant to exclude subrogation must be a covenant to dis- 
charge. the debt of the very mortgagee . against whom subrogation is 
claimed. If there are two mortgages, and a subsequent transferee under- 
takes to pay off both, but does not pay off one ofi them, his covenant ex- 
cludes subrogation — ibid. Where during the. pendency of a suit upon 
a later mortgage, the mortgaged property is sold to a third person who 
covenants to pay off all the earlier mortgages, the fact that the purchase 
becomes unavailable by virtue of sec. 52. as against the plaintiff, is no 
ground for excluding Ae right of subrogation — ibid. 


This section enacts the rule of subrogation which means substitu- 
tion by operation of law of the rights and interests of the mortgagee 
m the land. According to this rule, a person interested in the discharge 
of an incumbrance is entitled to discharge it, and he becomes thereupon 
subrogated, i.e., entitled to all the remedies open to the person whom 
he has paid off. The foundation of the right of subrogation is the well-. 
. known equitable principle of re-imbursement embodied in sec.' 69, Con- 
tract Act. ' But the Contract Act confers a personal right only, whereas 
^ight of subrogation involves an equitable charge on the property. 
When subrogation exists the previous encumbrance paid off is not at all 
ej^nguished but is kept alive and its benefit transferred to the person 
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who has paid ofE — Hire Singh v. Jai Siingh, A.I.II. 1937 All. 588 (591) (F.B.), 
I.L.R. (1937) AH. 880, (1937) A.L.J. 840, 171 I.C. 153. See also Kfimlapmi 
Devi V. Jogeshvoar Dayol, 18 Pat. 342, A.I.R. 1939 Pal. 375 (377), 1939 
P.W.N. 8. 

Under tliis section a person can be substituted for the prior mort- 
gagee and ^^’ill have the same rights of foreclosure or sale against the 
subsequent mortgagee as the prior mortgagee would have had. The 
limitation for tliis is that applicable to the original incumbrance and 
does not depend on the date of payment of the person subrogating — 
Totaram v. Hartsh Chandra, A.I.R. 1937 Nag. 402 (406). See also 
Sibanand v. Jdgmohan, A.I.R. 1922 Pat. 499, 1 Pat. 780, 68 I.G. 707; 
Kotappa V. Raghavayya, A.I.R. 1927 Mad. 631, 50 Mad. 626, 102 I.C. 
3i6; Md. Ibrahim v. Amhika, 39 Cal. 527 (P.C.), 39 LA. 68, 16-C.W.N. 505, 
14 I.C. 496. 

Before any person is entitled to the benefit of subrogation, he must 
pay up the mortgage-debt. The doctrine of subrogation can never be 
permitted where the application of it would work injustice to the rights 
of those having equal or superior equities — Mulchand v. Radhakisan, 
A.I.R. 1927 Nag. 150 (153), 100 I.C. 272. 

Subrogation is of rivo kinds — (a) legal and (b) conventional. Legal 
subrogation takes place when the mortgage-debt is paid off by some 
person who has some interest to protect, as for instance, where the 
puisne mortgagee satisfies a prior incumbiance; whereas conventional 
subrogation takes place where die person who pays off the debt has no 
interest to protect but he advances the money under an agreement ex- 
press or implied that he would be subrogated to the ri^ts and remedies 
of the creditor. See Gurdeo Singh v. Chandrika Suig/j, 36 Cal. 193 
(217-219) where die subject is fully explained; Sohaii Lai v. Jot Sing/i, 
16 O.C. 148, 20 I.C. 458; Kamlapati Devi v. Jogeshwar Daydl, supra at 
p. 379; Appala v. Bhimalingam, A.I.R. 1950 Mad. 186, (1949) 2 M-.L.J. 
520; Shambatfa v. Narayana, A.I.R. 1951 Mad. 917, (1951) 1 M.L.J. 596; 
Jagdeo V. Rambilash, A.I.R. 1950 Pat. 13, 28 Pat. 531. Tlie law relating 
to legal subrogation is contained in para 1 of this section and die law 
relating to conventional subrogation in iiara i^—Ramgopal v. Nanakram, 
A.I.R. 1936 Nag. 32 (33), 161 I.C. 551. Tlie princiiile on which legal 
subrogation is founded is that tiie person making the payment has some 
interest of liis own to protect and dial die payment is made for the pro- 
tection of dial interest; he- must either occupy the position as a surety 
of die debt or must have made the pajunent under an agreement ivith 
die debtor or creditor that he should receive and hold an assignment of 
the debt as security, or he must stand in such a relation to the mortgaged 
premises that liis interest cannot otherwise be adequately protected. 
Any one who is under no legal obligation or liability to pay the debt 
is a stranger, and if he pays the debt, he is a mere volunteer — Bhola 
Na^i V. Maharani, A.I.R. 1936 Oudh 280 (285), 162 I.C. 362; Appah 
v. Bhimalingam, supra. As to the nature of subrogation see Balchand 
V. Rafanchand, I.L.R. 1942 Nag. 393, A.I.R. 1942 Nag. Ill, 1942 N.L.J. 
267, 201 I.C. 472 . 

The right of subrogation gives full right to enforce the previous 
mortgage.-bDnds which have been redeemed and kept ‘alive. Therefore 
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the persons claiming such right have full rights to enforce th^. earlier 
bonds even against property not covered by the bond in their favour 
J-mc Sao V. Han Lai, A.I.R. 1941 Pat. 276, 19 Pat. 752 (F.B.), A.I.R. 
1940 Pat. 385 (F.B.), 21 P.L.T. 453. 

Where a mortgage is spilt up, it has to be looked upon as if it were 
ill distinct parts with different considerations assigned to different por- 
tions of the property. Consequently, if there is redemption of either 
part in full, then the provisions of this section are complied with so far 
as that part is concerned. Hence the person who acquires the right 
of subrogation to such a part of the mortgage is entitled under Or. 22, r. 
10 C. P. Code to, be substituted as decree-holder to the extent of his right 
—Janardan v.' Madanlal, A.I.R. 1939 Nag. 215, 1939 N.L.J. 369, 183 I.C. 
651. 

An officious or voluntary payment carries with it no right of re- 
imbursement or of subrogation — Raj Bahadur v. Nur Singh, A.I.R. 1941 
Oudh. 226, 1941 O.W.N. 113, 1941 O.L.R. 215. 

Property : — ^The term “property" as used in this Chapter means an 
actual physical object and does not include mere rights relating to physical 
objects — Matadin v. Kazim, 13 All. 432 (FJ3.). 

No' right of mortgagor : — The words “other than a mortgagor" show 
that it is only when the subsequent mortgagee or the other persons men- 
tioned in this section redeem a prior mortgage drat the question of sub- 
rogation arises; the doctrine has 'no application where the mortgagor 
himself redeems it. Tlie mortgagor discharging a prior debt is not 
entitled to be subrogated to the rights and remedies of his creditor. Tire 
right is denied to the mortgagor because in discliarging a prior incum- 
brance created by himself he merely performs his own obligation to his 
creditor— -AWtffn v. Narain, 52 All. 1037, A.I.R. 1931 All. 40 (42), 1930 
A'.L.J. 1577; Md. Mohsen v. Md. Abid, 22 O.C. 72, 52 I.C. 159; Nisar 
V. Manzur, A.I.R. 1936 Oudh 47, 159 LC. 54; In re Upendra N. Kar^ 
A.I.R. 1937 Cal. 336; Mukaram v. Md. Hossain, A.I.R 1936 Cal. 42 (43), 
62 Cal. 677, 161 I.C. 48. Where the person discharging a prior mortgage 
is one personally liable to pay it, as where the payment is made by the 
mortgagor himself, no question of subrogation arises. In all other cases 
the matter is one of intention, tlie rule being tliat where tliere is no ex- 
press evidence such intention should be ascribed to the person paying 
as would show that he acted , according to his interest — Srinivasuhi v. 
Damodarasioami, A.I.R. 1938 Mad. 779 (783), (1938) M.W.N. 708. The 
right of subrogation can be claimed only by a person who, though he 
is not primarily liable to discharge a debt, discharges it for 'his own pro- 
tection, or at the request of the party ultimately bound; it cannot be 
claimed by the mortgagor or by any person who has assumed the pay- 
ment of the mortgaged-debt without having any interest to protect — 
Sihananda v. Jagmohan, 1 Pat. 780 (783), A.I.R. 1922 Pat. 499, 3 P.L.T. 
533, 68 LC, 707; Subraya v. Timmana, A.I,R. 1938 Bom. 508, 40 Bom. 
L.R. 1001. A mortgagor when he redeems the mortgage does not acquire 
the rights of the mortgagee, because in such .a case the mortgagee-rights 
are extinguished and what tire mortgagee retransfers to the mortgagor 
after redemption ' is the property itself and not tire mortgagee-rights — 
Sheoaj v. Gajodhar, A.LR. 1942 Oudh 465 (RB.). (1942) O.W.N. 607. 
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The term “mortgagor” in this section as amended in 1929 is not 
limited to tire very person who elFected the mortgage, but includes those 
persons deriving title from him by transfer of his equity — Taibai v. 
Wasudeorao, A.I.R. 1937 Nag. 372 (374) (F.B.), 20 N.L.J. 253, 172 I.C. 
142; Simla Banking and Industrial Co. Ltd. v. Luddar Mai Khusi Ram, 
A.I.R. 1959 Punj. 490. 

Tire eirtire law regardirrg tire rights of subrogation is rrow contained 
in secs. 91, 92, 95 and 101 as amended by AoC XX of 1929. A reference 
to sec. 59A which, ■ whether it is to be regarded as definirrg tire word 
‘‘mortgagor” in sec. 92 or not, has to be borne hr mind hr construing 
this group of sections — Taibai v. Wasudeora>o, supra. “We are no lorrger 
concerned” observed Sulaiman, C.J. “with equitable principles, but rvith 
statutory rights and to that extent decisions on the law as it stood before 
the amendment in 1929 may be misleading " — Hira Singh v. Jai Singh, 
supra, at p. 594. 

As to the right of subrogation of a purchaser of tire equity of re- 
demptiorr from a mortgagor who leaves a portiorr of the consideratioir 
with the purchaser for redemption of eircumbrance, see Note 518A. 

Difference between section 92 and section 101 : — Sectiorr lOl deals 
with merger. Suppose A is the mortgagor-vendor, B the first mortgagee, 
C.tlre second mortgagee and D tire alienee. If D acquires B’s interest 
and then A’s interest, he will be prior to C in right of B's interest and 
postponed to C in right of A’s interest. If there be a merger .of B’s with 
A’s interest, D would be postponed. Section 101 prevents merger and 
gives D priority. Sectiorr 92, on the odrer hand, is creating a right of 
subrogation, so tlrat in certain circumstances D stands in B’s shoes, not 
because he has acquired B's interest, but because out’ of his money B’s 
mortgage-debt has been redeemed — Taibai v. Wasudeorao, supra, at p. 
374. Wlien a landlord purchases the holding in execution of his rent- 
deciee, he does not redeem his ‘o\vn first charge but extinguishes it by 
sale. So he does not come under sec. 92; but sec. 101 comes into play 
and the landlord is entitled to set up his own charge — Shamrao v. 
Kanalnayan, A.I.R. 1948 Nag. 316, I.L.R. 1947 Nag. 912. 

Where in a suit by the landlord, to enforce his first charge on the 
holding, die mortgagee thereof pays off the charge, he becomes under 
secs. 92 and 100 subrogated to the rights of the original charge-holder 
and is entitled to two remedies. One is to’ sue under sec. 69 of die 
contract Act for recovery of the amount paid by him; .and die odier is 
to institute a suit to enforce his statutory charge under diis section. In. 
the latter case, he would get 12 years from die date when the rent be- 
came due, under Art. 132 of die Limitation Act — Shrivallabh v. Laxnian, 
A.I.R. 1947 Nag. 43, I.L.R. 1946 Nag. 469. 

Subrogation and contribution : — Wlien a person interested only in 
a portion of the mortgaged property redeems the mortgage he gets two 
distinct rights : one for contribution and the other for subrogation. His 
suit as subrogee may be barred, but that cannot affect his suit for con- 
tribution filed in time — Ayyappan Raman v. Ktm'ju Vakki, A.I.R. 1958 
Ker. 386. 
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prior mortgagee: — ^Whcre a mortgagee takes another mortgage in 
lieu of his prior mortgage, although the case is not strictly covered by 
this section, he can claim the benefit of the doctrine of subrogation and 
use his earlier mortgage as a shield against any claim for priorit)' by an 
intermediate mortgagee. He should be presumed to have intended what 
was to his benefit and to have kept alive his earlier mortgage for the 
purpose — Pitambar v. Durga Bakhsh, A.I.R. 1938 Oudh 90 (91), 173 I.C. 
271 ; Kanhaiya Lai v. Gtilab Singfii, A.I.R. 1933 Oudh 9, 138 I.C. 206, 7 
Luck. 655. 

But the case is otherwise if there is no such intention, and tlie mere 
fact of paying off a subsequent mortgage by the prior mortgagee at the 
request of the mortgagor does not create an equitable charge in favour 
of the prior mortgagee — Isap v. Umedraji, A.I.R. 1938 Bom. 115 (118), 39 
Bom. L.R. 1309, 174 I.C. 188. See also Matadin v. Kazim, 13 All. 432 
(F.B.). 

The right of subrogation is acquired, when the property is redeemed 
and not on the date of the acquisition of the right to redeem — Umed 
Babu Ram, A.I.R. 1934 All. 1035 (1037), (1934) A.L.J. 887, 150 I.C. 937; 
Drug Narain v. Ram Kishen, A.I.R. 1938 Oudh 22 (24), (1937) O.W.N. 
1159, 172 I.C. 301. 

A prior mortgagee may be redeemed, even after the decree passed 
on his suit till the e.xecution sale is confirmed or the final decree for 
foreclosure is made. Tlie mortgage is not extinguished by the decree — 
Shamsuddin v. Haidar Ali, A.I.R. 1945 Cal. 194, 49 C.W.N. 104. Hie 
puisne mortgagee satisfying the prior mortagage cannot continue the 
execution proceedings as representative of the decree-holder — ibid. In 
such a case; if the puisne liiortgagee has not been made a party to the 
prior mortgagees suit or the decree is not in proper form as would 
enable the puisne mortgagee to have his rights worked out in execution 
proceedings, a suit is the proper remedy for him — ibid, relying on Gopl 
Narayan v. Banshidhar, (1905) 27 All. 325 (P.C.), 32 I.A. 123. 

Wliere a prior mortgagee obtaining a renewal sues the mortagor and 
the puisne mortgagee, on the subsequent mortgage, the prior mortgage 
must apart from the renewal, be in lime for the purpose of priority — 
Radhakishan v. Hazarilal, A.I.R. 1944 Nag.. 163 (F.B.), I.L.R. 1944 Nag. 
383. 


Persons who are entitled to the right : — 

516. Subsequent mortgagee: — A subsequent mortgagee who 

redeems a prior mortgage has a right to be subrogated to tlie position 
of the prior mortgagee — Sarat v. Pramatha, A.LR.' 1933 Cal. 482 (485), 
37 C.W.N. 113, 145 I.C. 295; Gangaram v. Harihar, A.I.R. .1936 All. 336, 
I^. 902; Dhamcanti v. Hargobind, A.I.R. 1924 Pat. 484 (486), 3 Pat. 
485, 78 I.C. 614. He is thus entitled to subrogation against an inter- 
mediate mortgagee — Kamalapati Devi v. Jogesh'tvar Dayal, 18 Pat. 342, 
A.I.R. 1939 Pat. 375 (377), 1939 P.W.N. 8; see also Ibrahim Hossnin v. 
Ambika Pershad. 39 Cal. 527 (P.C.), 39 LA. 68, 16 C.W.N. 505 (P.C.) ; 
Ishtcar Dayal v. Gyan Singh, A.I.R; 1948 All. 831 (F.B.), 1948. A.L.J. 
350; Madhavan v. Chakki, A.I.R. 1953 Tr.-Coch. 536. A 'subsequent 
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mortgagee redeeming a prior mortgage stands in his shoes and is bound 
by a grant or disposition made by him even to a mortgagor — Amar 
Clvand v. Sardar Singh, A.I.R. 1925 Nag. 90 (95). Where a subsequent 
mortgagee seeks to redeem a prior mortgage, it is necessary that the prior 
mortgage must be subsisting at the time. If both mortgages 
are usufructuary, the two cannot subsist at one and the, same 
time, and no question of redemption of the prior mortgage- 
arises, So also, this section does not come into operation where 
the language of the second mortgage clearly shows that the intention 
of the parties was to extinguish the prior mortgage by the execution of 
the second — Koopmia v. Chidambaram, 19 Mad. 105 (107); or where 
it is clear that the first mortgage has been extinguished and satisfied 
out of the money raised by the second — Wilayet Hussain v. Karam 
Hussain, 12 O.C. 185, 3 I.C. 590. A second mortgagee’s right to redeem 
the prior mortgage is in its nature a right -to consolidate the two secu- 
rities into one as against the mortgagor and to hold them together 
until they are redeemed, and there can be no right to consolidate when 
the first security ceases to exist by payment or by a Court-sale which 
extinguished the first mortgage — Perumal v. Kaveri, 16 Mad. 121. 
Where a puisne mortgagee redeems a prior mortgage and brings- a 
suit against the mortgagor (agriculturist) to recover the money paid 
by him for redemption of the prior mortgage, the suit is one on the 
basis of a loan as defined in sec. 2 (9) U. P. Debt Redemption Act and 
the agriculturist mortgagor would be entitled to claim the benefits of 
sec. 9 of that Act, as he would have been if the prior mortgagee had 
himself brought a suit on his mortgage — Ishwar Dayal v. Cyan Singh 
A.I.R. 1948 All. 331 (F.B.), 1948 A.L.J. 350. 

A subsequent mortgagee can redeem a i>rior mortgage without 
redeeming an intennediate mortgage. Tlius, in a case where a property 
is subject to three mortgages (e.g., in 1911, 1912 and 1913) the third 
mortgagee (under the mortgage of 1913) can redeem the first mortgage 
of 1911, without redeeming tlie second mortgage of 1912, and can ac- 
quire the rights of tlie first mortgagee and he can thus insist on his 
being treated as first mortgagee whose mortgage must be paid off before 
the second mortgagee brings the mortgaged propertj^ to sale — Tota Ram 
V. Ram Lai, 54 All. 897 (E.B.), A.I.R. 1932 All. 489 (491); Chhote Lai v. 
Bansidhar, 24 A.L.J. 570, 95 I.C. 998, A.I.R. 1926 All. 653; Duber v. 
Ram Salmi 10 O.L.J. 305, A.I.R. 1924 Oudh 56 (59), 79 I.C. 654; Rajani 
V. Enatali, A.I.R. 1936 Cal. 313. That is, a subsequent mortgagee 
redeeming a first mortgage is subrogated to the rights of the first mor- 
tgagee and has priority over intermediate incumbrances subsequent to 
the first mortgage; and this rule equally applies if the subsequent mor- 
tgagee is tlie same person as the first mortgagee. On principle, it makes 
no difference whether the money raised by tlie subsequent mortgage is 
applied in satisfaction of an earlier mortgage of a third person or in 
satisfaction of an earlier mortgage of the sttbseqiient mortgagee himself 
— Kanhaiya Lai v. Gulab Singh, 7 Euck. 655, A.I.R. 1933 Oudh 9 (12). 
Wliere a subsequent mortgagee has advanced money whereby the decree 
of the prior mortgagee is paid off and the intermediate mortgagee \ras 
a party to the decree, the remedy of the subsequent mortgagee to, 
enforce his right of subrogation would be by way of suit 
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and not by execution after substitution in the place of the original 
decree-holder. Tlie cause of action for such suit arises not from the date 
when the right to sue on the original mortgage accrued, but from the 
date when the mortgage-decree was paid off — Kamlapati Devi v. Jogeshwar 
Daml, supra, at p. 378 relying on Afflm AU v. Beni Charan, 58 All. 602, 
A.I.R. 1936 AIL 33, 1935 A.L.J. 1294; see also Tika Sao v. Hari Lai, 19 
Pat. 752 (F.B.), A.I.R. 1940 Pat. 385, 21 P.L.T. 4.53. But where the 
mortgagor executes a third mortgage without disclosing the second mort- 
gage and pays oft the original mortgagee from out of the con- 
sideration received from the third mortgagee, the third mort- 
gagee does not become subrogated to the rights of the original 
mortgagee. No question of keeping alive the original mortgage 
can arise as the third mortgagee had no knowledge of the intermediate 
mortgage — Sham Lai v. Chhafu Ram, A.I.R. 1941 Lah. 53, 42 P.L.R. 812. 
See in this connection Rama Charan v. Raghubir, A.I.R. 1940 AU. 
540, 1940 A.L.J. 806, 192 I.C. 58. Where a mortgagee from one 
of the three sons took possession of a house mortgaged to him under the 
sale in execution of his mortgage-decree after paying off a prior mort- 
gage created by the father, it was held that the subsequent mortgagee 
had been subrogated to the rights of the prior mortgagee — Ram Doya\ 
V. Chakrapani, A.I.R. 1936 Pat. 60 (61), 160 I.C. 933. 

A subsequent mortgagee when he sues for redemption of a prior 
mortgage acts on his own behalf as a mortgagee and not as an agent of 
the mortgagor. The payment made by him cannot be considered to be 
a payment on behalf of the mortgagor, and consequently be is entitled to 
subrogation — Raghunandan v. AjoSiya, 1931 A.L.J. 214, A.LR. 1930 AU. 
669 (871), 129 I.C. 378; Krishnamurthy v. Satappa, A.I.R. 1933 Mad. 
898 (399), 56 Mad. 517, 143 I.C. 780, even where tire payment is made 
hy the subsequent mortgagee out of the consideration left with him for 
the purpose — Vishnu Balkrishna v. Shankareppa, A.I.R. 1942 Bom. 227, 
44 Bom. L.R. 415; and in such a case a registered instrument is not neces- 
sary— AbduZ Hamid v. Ram Kumar, A.LR. 1942 Oudh 260 (F.B.), (1942) 
O.W.N. 165. But a subsequent mortgagee paying off a prior mortgage 
at the request of' the mortgagor or out of tire money left in his hands 
for that purpose, acts as the agent of the mortgagor and is not entitled 
to subrogation. See the cases under heading "Mortgagor's Agents in Note 
518A, infra. 

When a subsequent mortgagee redeems a prior mortgage, no ques- 
tion arises as to whether the payment is for the benefit of the mortgagor or 
of the mortgagee. AU that one has to see in appl3nng this section is 
whedrer the person claiming its benefit was a mortgagee at the time of his 
payment. Even where the mortgagee has agreed to purchase the mort- 
gaged property, the payments made by the mortgagee to pay off prior 
mortgages can be availed of under this section — Nagayyar v. Gooindayyar, 
17 L.W. 14, 70 I.C. 286, A.I.R. 1923 Mad. 349. 

"nie property against which the subsequent mortgagee may enforce 
his right of subrogation is the property existing at the time of redemp- 
tion, and not the property originRUy mortgaged to the prior mortgagee. 
Where part of the property comprised in die prior mortgage ceased to 
be subject to that mortgage (having been released by the prior mortgagee) 
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at the time when the subsequent mortgagee redeemed that mortgage, the 
subsequent mortgagee could claim to recover liis money not by sale of 
the entire property which existed at the date of the first mortgage, but 
only sucli property wliich existed at tire time of his redemption. In other 
words, he cannot acquire any liiglier riglit thair that of the prior mort- 
gagee whom he redeems — Md. Mohmud v. Kalyan Dos, 18 All. 189. 

If the subsequent mortgagee redeems more property than given to him ' 
by the terms of his own mortgage-deed, he is entitled to retain possession 
of it in subrogation to tire rights of the mortgagee redeemed by him till 
a projrortionate amouirt is paid to liim by those interested in the property 
other than that to which he is entitled under his own mortgage-deed — 
Raghunandaii v. Ajodhya. 1931 A.L.J. 214, A.I.R. 1930 All. 869 (871), 129 
I.C. 378. 

Where a x^msne mortgagee pays oil' a prior mortgage-decree, he 
acquires all the rights and powers of the prior moiigagee including the 
right to get the interest. The jpuisne mortgagee, like the prior mortgagee, 
is not debarred by the rule of damdupat from getting interest in excess 
of damdupat after the date fixed for payment, e.g., compound interest at 
the rate prescribed by tlie mortgage-decree — Narayan v. Nathmal, 17 

N.L.R. 200, A.I.R. 1922 Nag. 155 (1.56), 65 I.C. 275. 

\ 

A second or subsequent mortgagee redeeming a prior mortgage be- 
comes possessed of the' same powers as the prior mortgagee. But it is 
not necessary for him to take an assignment of the riglits which he 
acquires from the prior mortgagee, tlie assignment being implied by law 
— Bissessiir v. Lala Sarnam Singh, 6 C.L.J. 134. Tlierefore. if a second 
mortgagee pays off tlie prior mortgage without' obtaining an assignment of 
the mortgage or without getting a receipt for the amount paid, but in lieu 
thereof obtains the actual mortgage-deed, he is entitled to the benefit of 
tliis section, and has the riglrt to sue for the amount due under the first 
mortgage — Narayan v. Posha, 45 Bom. 1112 (1120), 62 I. C. 477 (479), 
following Mahomed Ibrahim v. Ambiha Pershad, 39 Cal. 527 (P.C.). A 
subsequent mortgagee is the representative in interest of the mortgagor 
only to this extent that he is entitled to redeem the previous mortgage. 
If the previous mortgage is not invalid or void, he cannot challenge the 
terms thereof on the gi'ound that the interest is e.xcessive or penal, as he 
entered into the subsequent mortgage with his eyes open. The mort- 
gagor in such cases is entitled to certain reliefs on equitable considera- 
tions, but no sucSi considerations prevail in favour of the subsequent 
mortgagee — Phulchand v. Shuganchand, A.I.R. 1934 Lah. 799 (800). 

Where the puisne mortgagee is not made a party to tlie prior mort- 
gagee’s suit for sale, the former can eitlier proceed against the mortgaged 
property in the hands of the pui'chaser in execution of the prior mort- 
gagee’s decree or against the surplus sale proceeds — KrishnastiMmi v. 
Thirumahi, A.I.R. 1926 Mad. 101 (102, 104), 90 I.C. 410. Where a puisne 
mortgagee is not made a pai^ to the prior mortgagee’s suit, the former 
can redeem tlie prior mortgage on die basis of the mortgage and inde- 
pendently of the mortgage-decree— /agesioar v. Sridhar, A.I.R. 1928 Pat. 
589 (592). 

A subsequent mortgagee whose right to enforce his mortgage has 
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become baiired by limitation may nevertheless be entitled to redeem a 
prior mortgage — Nathmal v. Nilkanth, A.I.R, 1933 Bom. 25 (26), 34 Bom. 
L.R. 1519, 141 I.C. 811. 

A puisne mortgagee paying off a prior mortgagee does not get any 
new charge in respect of that payment. The language of sec. 74 makes it 
clear that the second mortgagee is, by redemption of the prior mortgage, 
to acquire no other right dian that possessed by the first mortgagee. In 
effect,' there is deemed to be a transfer of the first mortgage to the sec- 
ond mortgagee. Tlie law secures to the latter which he might have 
acquired by a conveyance. But there is no question in this case of 
creating a new charge on the property — Perianna v. Afflrudafnai/flgan, 22 
Mad. 332 (335). 

A puisne mortgagee paying off a mortgage-debt is entitled to pro 
ceed against all the mortgagors jointly i.e., against the whole property, 
and not against each of the mortgagors for 5ie proportionate share of 
the debt due by each of them. In this respect his position is different 
from- that of a redeeming co-mortgagor who is entitled only to proceed 
against the co-mortgagors for the proportionate share of the debt due 
by each — Tabarak Ali v. Dalip Narain, 8 P.L.T. 255. A.I.R. 1927 Pat. 
117 (121), 98 I.C. 968. 

The rights whicli the puisne mortgagee acquires upon redemption 
of the prior mortgage are the rights of the prior mortgagee as mortgagee^ 
and any rights of the prior mortgagee as landlord do not pass to the 
puisne mortgagee ; therefore all subsidiary rights created on the mortga- 
ged propaty by the mortgagee, such qs lease-rights, will come to an end 
ipso -facto when the mortgage is redeemed ; and a tenant continuing on 
the land must be treated as a trespasser thereafter, unless from the con- 
duct of parties or otherwise a fresh tenancy arises — Alagirisatni v. Akkulu 
Naidv, 41 M.L.J. -462, 69 I.C. 651, A.I.R. 1925 Mad. 1282. 

Tlie remedy provided in this section is not the only remedy open to 
a subsequent mortgagee paying off a prior mortgage ; he can also bring 
a suit under sec 69, Contract Act — Durga Charan v. Ambica Charan, 54 
Cal. 424, A.I.R. 1927 Cal. 393 (394), 45 C.L.J. 191. 

Tlie subsequent mortgagee paying off a prior mortgage is in most 
cases presumed to have intended to keep alive die prior mortgage. See 
Note 537 under sec. 101. 

Payment of prior mortgagee-decree : — ^The puisne mortgagee can 
redeem the prior mortgage even after a preliminary decree has been 
passed in a suit by the prior mortgagee against the mortgagor; and by 
so doing the puisne mortgagee can under this section acquire all the 
rights of the prior mortgagee— Gopt Naratjan v. Bansidhar 27 AH. 325 
(332) (P.C.). See also Premsnkhdas v. Peerkhan, 23 N.L.R. 86, A.I.R. 
1926 Nag. 21 (24) 95 I.C. 979, and Koiappa v. Raghacayya, 50 Mad. 626, 
52 M.L.J. 532, 102 I.C. 316, A.I.R. 1927 Mad. 631 (636); Harlal v. Lala 
Prasad, A.I.R. 1931 Nag. 138 (141), 133 I.C. 395; Yamunabai v. Maroti. 
A.I.R. 1933. Nag. 163, 146 I.C. 514; C/iofct/Lo? v. D/wrfl/if,A.I.R. 1926 All. 
744, 96 I.C. 1054. But this woidd not have the effect of reviving or giving 
vitality to a decree which by the terms of it has become discharged (by 
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tlie payment made by the puisne mortgagee). In otlier words, the second 
mortgagee who disdiarge tlie prior mortgage and tlie decree obtained 
on tliat mortgage is not an assignee of the mortgage or of the decree, 
and it not entitled to work out his rights by executing the decree (under 
the provisions, of sec, 47, C. P. Code) but has to bring a fresh suit for 
the purpose of obtaining a new decree — Gopi Narain v. Bansidhar, 27 
All. 32-5 (332, 333) (P.C.), (reversing Bansidhar v. Gaya Prasad, 24 All. 
179); Shib Lai v. Munni Lai, 44 AU. 67 (70); KoUappa v. Ra^tavayya, 
supra; Aravamadhu v. Abiramamlli, A.I.R. 1934 Mad. 353 (35.5), 66 
M.L.J, 566, 150 I.C. 930. A distinction should be made between a prior 
mortgage as such and a prior mortgage-decree,- if a prior mortgage is no 
longer alive as a mortgage but has suffered a change into a decree for 
sale, and cannot therefore be enforced as a mortgage by the prior mort- 
gagee, it cannot be deemed ahve as a mortgage and enforceable as such 
by the puisne mortgagee who has paid it off in the shape of a decree-debt. 
In such a case the puisne mortgagee is subrogated not to its original 
form as a mortgage-charge but to the decree-charge held by the prior 
mortgagee, i:e., the right to hold tlie property, to sale to satisfy the decree- 
debt. Tlie payment of the decree by the puisne mortgagee cannot 
reverse the process of conversion it has passed and revive it again as a 
mortgage. But the puisne mortgagee can enforce his remedy only by 
b ringin g a fresh suit, and not by executing the decree from the point at 
wliich the prior mortgagee left off. That decree has -been alreadf/ 
satisfied, and no one can execute a satisfied decree — Parvati- Ammal v. 
Venkafarama, 47 M.L.J. 316, A.I.R. 1925 Mad. 80 (82, 84), 81 I.C. 771. 
Where a puisne mortgagee has, in execution of a decree on his mortgage, 
purchased the mortgaged properties and subsequently, pending an ap- 
plication by the mortgagor to set aside the sale, pays off a prior mort- 
gagee-decree-holder, he is entitled, if the sale is set aside, lo enforce prior 
mortgage against the properties secured by it — Sibanand v. 
Jagmohan, 1 Pat. 780 (784), 3 P.L.T. 533, A.I.R. 1922 Pat. 499, 
68 I.C. 707. "Wliere a puisne mortgagee purchases the mort- 
gaged property in execution of the decree on a prior mortgage, the 
latter is extinguished. At any rate, tlie puisne mortgagee is. subrogated 
to the position of the prior mortgagee whose security he might if he 
chose, enforce, but there is no conresponding riglit to redeem in die 
mortgagor. Rights of the puisne mortgagee-purchaser in such a case is 
not limited or regulated by this section — Kalipada v. Basanta, A.I.R. 1932 
Cal. 126 (133), 59 Cal. 117, 35 C.W.N. 877, 138 I.C. 177. A puisne 
mortgagee who discharges a jjrior mortgage under a term of the puisne 
mortgage has no. valid claim of subrogation is resirect of the prior mort- 
gage unless there is a registered agreement to that effect — Bangaru- Ammal 
V. M. V. Kvppuswami Chettiar, A.LR. 1963 Mad. 211. 

Limitation : — ^The rights of the subrogated mortgagee are tlie rights 
of the original mortgagee before he brought the suit and time begins 
to run from the original .date of tlie mortgage. The subrogated mort- 
gagee-plaintiff can therefore jiut forward, to save limitation only, such 
pleas as were available to the original mortgagee and such acknowledge- 
ment as miglit have occurred since he acquired his right to subrogation-—^ 
Halsnad v. Mahabala, A.I.R. 1937 Mad. 826. See also Shamsuddin v. 
Haidar Ali, infra and the cases cited there. A Full Bench of the AUaha- 
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bad High Court in Alam Ali v. Beni Charan, A.I.R. 1936 All. 33 (43) (F.B.), 
(1933) A.LJ. 1294, 160 I.C. 541 has held (Ganga Nath, J. dissenting) that 
the payment of a mortgage-decree confers upon the person who pays 
it ofl a statutory right which is not identical with the right of an assignee 
of the mortgage itself, but is an acquisition of a fresh charge enforceable 
within 'the period of limitation applicable to such a suit. Tlierefore, a 
subsequent mortgagee who pays off the decretal amount of a prior mort- 
gage and redeems it acquires tlie rights of the mortgagee-decree-holder 
to recover his money by enforcement of the fresh charge \vitliin 12 years 
of redemption under Art. 132, Limitation Act. See also Miinna Lai v. 
Chunni Lai, A.I.R. 1945 All. 239 (F.B.), I.L.R. 1945 All. 733 (overruling 
Hira Singh v. Jai Singh, A.I.R. 1945 Cal. 194, 49 C-W.N. 104; Parvati v. 
Vehkatarama, A.I.R. 1925 Mad. 80, 47- M.L.J. 316) Bahulal v. Bindhachal, 
A.I.R. 1943 Pat. 305, 22 Pat. 187. But see contra Balchand v. Ratan- 
ciiand, A.I.R. 1942 Nag. Ill, I.L.R. 1942 Nag. 393. 

A mortgagor by paying a part of the principal or interest due on a 
mortgage can give a fresh start to. limitation, even without the consent 
and beliind the back of a subsequent mortgagee — Munna Lai v. Chunni 
Lai, supra. 

516A. Surety: — A surety of the mortgagor is one of the persons 
mentioned in section 91 as having a right to redeem' the mortgaged pro- 
perty, and consequently lie acquires tlie right of subrogation. 

Where a person is not a surety for the mortgage debt, but the secu- 
rity is given by fte principal debtor by way of additional security, this 
section does not apply — BJuishayya v. Sunjanarayana, A.I.R. 1944 Mad. 
195, 1.L.R. 1944 Mad. 340. 

517. Co-mortgagor “The right of a co-mortgagor or one of several 
joint debtors to be subrogated to the security of the creditor, so as to 
•enable him to recover from his co-debtors by means of such securities 
their proportionate shares of indebtedness which has been discharged by 
him, rests upon the same equity as that of a surety or any other person 
entitled to redeem the mortgage ; for each joint debtor is regarded as the 
principal debtor for that part of the debt which he ought to pay and as the 
surety for his co-debtors as to the part which ought to be discharged by 
them iiiee Ghose on Mortgage, Vol. I, p. 371, 5th Edn.).” — Report of th^ 
Special Committee. 

Clause (1) of this section confers the right of subrogation on all persons 
other than Ae mortgagor to whom the right to redeem is given by sec. 91, 
including a co-mortgagor. Clause (3) does not detract from the right 
but enacts that it can be' extended to a creditor who without taking an 
interest in the property has advanced money with which the mortgagor 
has been enabled to redeem the mortgage — Lai Mohan v. Govind Sahu, 
A.I.R. 1940 Pat. 620, 188 I.C. 417. The position of a co-mortgagor who 
redeems the entire mortgage is that of a mortgagee and not a mere charge- 
holder in respect of the share of the other co-sharers — Khuda Bakhsh v. 
Ata Mohammad. A.I.R. 1942 Lah. 135, 44 P.L.R. 133 ; see also Brij Bhukhan 
V. Bhagwan Datt, A.I.R. 1942 Oudh 449 (F.B.). The redeeming co- 
mortgagor stands in the .position of a mortgagee to the non-redeeming 
mortgagor qua his share and has as regards redemption, foreclosure or 
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sale of such property the same rights as the mortgagee had against the 
mortgagor— iCisften Gopal v. Abdul Latif, 15 Luck. 175, A.LR. 1940 Oudh 
97 (101), 1939 O.W.N. 1045. 

Rights of redeeming co-mortgagor •. — ^The rights of a redeeming 
co-mortgagor were separately provided for in the old section 95. They 
have now been included in the present section, which is a comprehensive 
section on subrogation. In section 95 it was 'said that the redeeming 
co-mortgagor had a charge on the shares of the other co-mortgagors under 
sec, 100, but he could not claim all the rights of the original mortgagee. 
Such a charge carried with it the right to bring the property to sale, but 
the redeeming co-mortgagor had not the right to stand upon the original 
security nor had a priority in respect of his charge, on the principle of 
subrogation — Umar Ali v. Atmatali, 58 Cal. 1167 (F.B.), 35 C.W.N, 409 
(421, 422). Under the present section, the redeeming co-mortgagor had 
not the ri^t to stand upon the original security nor had a priority off, 
and the ri^t of subrogation has been expressly conferred on him. This 
view was also taken long ago in an Allahabad case — Harprasad V. Raghu- 
ncatdan, 31 All, 166 (169). 

Where one of the co-mortgagors redeems the mortgage, equity, as 
embodied in the doctrine of subrogation, confers upon him a right to 
re-imburse himself for the amount paid in excess, he has paid over and 
above his own share. He stands in the mortgagor’s shoes only to the* 
extent of the aforesaid excess and not for the full amount due on the 
mortgage on the date of redemption— Gonishf Lai v, Joti Pershad, A.LR. 
1953 S.C. 1. See also Pashupati v. Sochi, A.LR. 1943 Cal. 330, 47- C.W.N. 
405. Where one co-mortgagor has redeemed the mortgage, the other 
co-mortgagors have to sue for redemption and not merely for possession, 
for it is not true that if there is no mortgage-debt to pay, there is no 
redemption — Raghavendracharya v. Vaman, A.LR. 1943 Bom. 191, 45 
Bom.L.R. 253 ; Mehman Singh v. Nit. Prem Kaur, A.LR. 1955 Pepsu 145. 

When a co-mortgagor redeems the whole mortgage, he acquires a charge 
which relates back to the date of the mortgage redeemed for the purpose 
of privity against the subsequent mortgagee, though not for limitation — 
Brij Bhukhan v. Bhagwan, A.LR. 1944 Oudh 114, (1943) O.W.N. 404, 

The fact that one co-mortgagor redeems the entire estate and is in 
possession of it, does not entitle him to hold it adversely to the other 
co-mortgagors, even though he had been in exclusive possession of the 
entire estate prior to redemption. Like a mortgagee, he is only entitled 
to a charge on the property — Chandbhai v. Hasanbhai, 46 Bom. 213 (215), 
A,I.R. 1922 Bom, 150, 64 I.C. 205. But if the mortgage is a usufructuary 
one, and the amount is satisfied out of the usufruct, one co-mortgagor 
cannot take possession of the entire property from the mortgagee, but is 
entitled to recover only his individual share. If, however, he gefs posses- 
sion of the entire property, he is then deemed to hold the shai;es of thd 
others adversely to them, and not subject to a charge (for since he had 
to pay nothing, he cannot have any charge)— Gobardhan v. Sujan.16 All. 
254. If a purely usufructuary mortgage is redeemed by one co-mortgagor 
by paying the money out of his own pocket,- instead of being redeemed 
out of the usufruct, the redeeming co-mortgagor has no doubt a charge 
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on the property, but he cannot in enforcing the charge sell the shares of 
the co-mortgagors, since there is no personal ' covenant in the original 
mortgage. His only right is to retain possession until payment to him — 
Mamola v. Kedctr, 22 LC. 918 (Oudh). The original mortgagee under the 
usufructuary mortgage had no right of sale (sec. 67) and there is no reason 
why the redeeming co-mortgagor should be placed in a better position 
than the mortgagee, and be allowed to bring the property to sale. 

Under the old section 95 which gave the redeeming co-mortgagor 
only a charge on the shares of the other co-mortgagors, it was held that 
he was not entitled to recover the money by a sale of those shares but 
could only hold the entire property in charge until he was in his turn 
redeemed by his co-sharers on pa}mient of their shares of the debt. He 
was not in the position of a mortgagee, for as soon as he redeemed the 
whole mortgage,- the mortgage came to an end— AK Akbar v. Sultan-ul- 
mulk, 69 I.C. 653, A.I.R, 1923 Lah. 129 (130). A similar view was thken 
in Aziz Ahmad v. Chhote Lai, 50 All. 569, 109 I.C. 38, A.I.R. 1928 All. 
241 (245), His remedy was only by way of contribution and not a suit 
for enforcement of the mortgage — Ramachandra v. Narayartaswami, 51 
Mad. 810, 55 M.L.I. 326, 112 LC. 6, A-I-R. 1928 Mad. 950 (951). These 
decisions are no longer correct, because the redeeming co-mortgagor is 
now given the same rights as the mortgagee. SeeKhuda Bakhsh v. Atai 
Mohammad, supra. A Calcutta Full Bench also- expressed the opinion 
that the redeeming co-mortgagor had, on the strength of his charge, a 
right to bring the j)roperty to sale, whether the original mortgagee had 
such right or not (e.g., even though the original mortgagee was a mortgagee 
by conditional sale or a susufructuary mortgagee, who had no right to bring 
the property to sale}— C/war Ali v. Asmatali, 58 Cal. 1167 (F.B.), 35 C.W.N. 
409 (423). 

If a co-mortgagor pays the full amount of the mortgage he is 
subrogated to the rights of the mortgagee. The existence of a decree 
on the prior encumbrance would make no difference, unless it had .been 
drawn up in the specific form (i.e., in Form No. 6 App. D., Schd. I, C. P. 

• Code) which would have enabled the judgment-debtor who paid off the 
decree to work out his rights in execution of the same decree against 
his co-judgment-debtors — Balchand v. Ratanchand, I.L.R. 1942 Nag. 393, 
A.I.R. 1942 Nag. Ill, 1942 N.L.J. 267, 201 LC. 472. The payment of 
decree on the mortgage results in the decree being spent and becoming 
discharged and satisfied and the person, who makes the pa 5 Tnent does 
not obtain the status of a decree-holder but is subrogated to the original 
ri^ts of the decree-holder as mortgagee. The co-mortgagor who redeems 
does not lose his priority in consequence of a decree on a subsequent 
mortgage having been made before the decree on the prior mortgage — 
Jagannath v. Abdulla, A.LR. 1934 Lah. 248, 150 LC. 366. The combined 
effect of this section and sec. 95. is that while a mortgagor who pays his 
own debt rannot claim any .subrogation against a puisne mortgagee, yet 
one of the several mortgagors who pays not only for himself but also 
for the other mortgagors is entitled to, subrogation against the co-mortga- 
gors— N/sar V. Manzur, A.LR. 1936 Oudh 47 (49), 159 I.C. 54. 

Certain co-sharer mortgagors sold a portion of the property to M and 
out of the consideration a sum was left with M for payment of the decred 
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on the mortgage. M deposited this amoimt in Court and redeemed the 
mortgage. Subsequently transferees from co-sharers brought a suit for 
redemption o£ the shares of their transferors on payment of proportionate' 
amounts ; held that M was clearly in the position of a co-mortgagor. His 
case fell within para 1 of sec. 92 and therefore by his redemption of the 
mortgage he became subrogated to the rights of the original mortgagee — 
Kundan Lai v. Faqir Bdkhsh, A.I.R. 1938 Oudh 127 (133, 134) (F.B.), 174 
I.C. 714 ; Keshav Rao v. Kishan Lai Radhakisan, A.I.R. 1955 Nag. 280. A 
redeeming co-mortgagor is subrogated to the rights of the original mort- 
gagee as regards his right to claim contribution from the co-mortgagors 
by foreclosure or sale of their shares. This equitable principle is equally 
applicable in the Punjab — Abdul Gaffur v. Mangat Rai, A.I.R. 1938 Lah. 
184 (185, 186), I.L.R. 1938 Lah. 103, 40 P.L.R. 546. 

A co-mortgagor who redeems the entire mortgage and stands in' the 
position of a mortgagee breaks the integrity of the mortgage thereby, because 
he may be deemed a mortgagee who has acquired the share of a mortgagor 
(z'.e., his own share), within the meaning of sec. 60. Consequently, he 
cannot compel the other co-mortgagors to redeem the whole property in 
solidum, but he must split up his claim into a claim against each, and can 
only insist upon each of. them to redeem only his own share of the mort- 
gaged property. See Umar Ali v. Asmatali, 58 Cal. 1167 (F.B.), 35 C.W.N. 
409 (422). This is also evident from the words “proportion" and “his share" 
occurring in sec. 95. See also Ghulam Maula v. Bamo, 4 O.C. 273. In 
this respect the position of a redeeming co-mortgagor stands different from 
that of a puisne mortgagee paying off a mortgage-debt. The latter is 
entitled to proceed against all the mortgagors jointly, and not against' 
each of the mortgagors for the proportionate share of debt due by each 
of them — Tabarak Ali v. Dalip Narain, 8 P.L.T. 255, 98 I.C. 968, A.I.R. 
1927 Pat. 117 (121) ; on appeal, 9 P.L.T. 313, A.I.F. 1927 Pat. 379 (381), 103 
I.C. 703. 

S17A. Other persons ; — This section lays down that all persons who 
are referred to in sec. 91 can, upon redeeming the mortgaged property, 
claim the right of subrogation. And so, a person having an interest in the 
mortgaged property can, upon redemption, claim the right. Thus, where 
a member of a Malabar tarward paid off a mortgage of the tarward pro- 
perty created by a previous Karnavan, held that as he was not a mere volun- 
teer nor even a stranger, but was a member of the tarward, and, as such' 
having an interest in the property and a ri^t to protect it, he was entitled 
to be subrogated to the rights of the niortgagee — Nangunni Kovillamma v. 
Nedungadi, 31 L.W. 165, A.I.R. 1929 Mad. 860 (862). The mortgagee from 
a separated member of a tarwad is a person interested in a mortgage created 
before partition, and on redemption of the prior mortgage binding on the 
tarwad he becomes subrogated to the rights of the mortgagee whom he has 
redeemed — Krishnan Nair v. Dakshayani Amma, (1955) 1 M.L.J. 223. 

A purchaser of a portion of the equity of redemption is a person 
entitled to redeem within the description of sec. 91, and such person on 
redeeming the property subject to the mortgage is entitled to a ri^t of 
subrogation under sec. 92 — Jhum Lai v. Sham Narayan, 13 P.L.T. 686, 
A.I.R. 1933 Pat. 33 (34), 140 I.C. 845 ; also Udit Narain v. Ashrafi, 38 All. 
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502 (504)', Rcnn v. Gtilab, A.I.R. 1933 Nag. 241, 144 I.C. 736 ; Giidiram v. 
Punamchcntd, A.I.R. 1933 Nag. 171, 144 I.C. 326;Umed v. Babu Ram, 
air 193'! AU. 1035 (1036), (1934) A.L.J. 887, 150 LC- 937. See Ganga 
v'm. Hardei, A.I.R. 1932 All. 32, (1931) A.L.J. 601, 133 I.C. 536. In such 
cases, the purchaser can only claim contribution of the proportionate amount 
of debt which the suit propefly bears to the rest of the property— Draviat?i 
V. Ramahja, A.I.R, 1935 Mad. 390 (393), 15? I.C. 837, 68 M.L.J. 362. Where 
land burdened wiifli prior and subsequent mortgages is purchased by a person 
for full price and free from any encumbrance and he is 'subsequently com- 
pelled to discharge the prior mortgage when it is disclosed to him, he is 
subrogated to the rights of the prior mortgagee as against the subsequent 
mortgagee— v. Amrut Rao, LL.R. 1939 Nag. 690, A.I.R. 1939 
Nag. 217 (219), 1939 N.L.J. 366 relying on Gokaldas v. Piirammail, 11 LA. 
126, 10 Cal. 1035 (P.C.) and Malireddi v. Gopalakrishnayya, 51 LA. 140, 47 
Mad. 190 (P.C.), A.LR. 1924 P.C, 36. In such a case the transferee must 
show that the mortgagor in the prior mortgage was the mortgagor of the sub- 
sequent mortgage and that the properties mortgaged were the same and 
that the payment had been made by or on behalf of himself — Saradindu v. 
Jahar Lai, 46 C.W.N. 33, A.I.R. 1942 Cal. 153 (164), 74 C.L.J. 61. Accord- 
ing to the terms of a subsequent mortgage, the mortgagee was given a 
right to redeem a prior mortgage bn payment of a certain sum out of 
the mortgage-money. Subsequently, the equity of redemption was transfer- 
red to another person who redeemed the prior mortgage. The subsequent 
- mortgagee thereupon instituted a-suit for possession by redemption: held, 
the suit did not lie and the rule of . subrogation was not applicable to the 
case— Har Dial v. Gurditta Ram, A.LR. 1940 Lah. 201, 42 P.LR. 139, 188 
LC. 608. ■ ■ • 

Plaintiff who had a simple money-decree against the mortgagor caused 
the mortgaged property to be put to sale and purchased the equity of 
redemption. Subsequently a second mortgagee got a decree on his mort- 
gage and. applied for final decree for sale. Plaintiff paid off the decretal 
amount and afterwards brought a suit on the second mortgage to recover 
the amoimt which he had paid to the mortgagees joining the second mort- 
gagee, the mortgagor and the third mortgagee as defendants and based 
his claim' under this section on the ground that by paying off the decree 
of the second mortgagee he was suborgated to the position of that mort- 
'gagee: Held, (1) the plaintiff was not entitled to bring the suit on the 
second mortgage as it had already been the subject of a decree ; (2) the 
plaintiff having purchased the equity of redemption was in the position 
of a mortgagor within sec. 59A and was not entitled to the right of subro- 
gation under sec. 92 ; (3) merely joining the original mortgagor as defendant 
did not satisfy the requirements of sec. 92 -as none of the defendants did 
actually possess the equity of redemption — Piarey Ldl v. Dinanath, LL.R. 
,1939 All. 185, A.LR. 1939 AU. 190 (192, 193), 1939 A.L.J. 228. See in this 
connection Shankerrao v. Vinayak, A.LR. 1951 Nag. 307, LL.R. 1950 Nag. 
806 ; Balkrishna v. Rangnath, A.I.R. 1951 Nag. 171. But see Narayan v. 
Parameshwappg, A.LR. 1942 Bom. 98, 44 Bom. L.R. 20 where it has been 
held that in providing that “besides the mortgagor the following persons 
are entitled to redeem” and including among those persons such persons 
as derive title from the mortgagor, -sec. 91 clearlydistinguishes beriveen the 
mortgagor and persons deriving' title from the mortgagor ; and in saying 
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that any of the persons mentioned in sec. 91 other than the mortgagor are 
entitled to subrogation, sec. 92 obviously repeats the distinction and so 
provides an exception to the general rule laid down in sec. 59A; hence an 
auction-purchaser under a money-decree who pays off a prior mortgage 
is entitled to subrogation against a subsequent mortgagee. 

A decree for sale does not extinguish the equity of redemption until 
the sale is confirmed (see the amended r. 8 of O. 34, C. P. C.). Therefore, 
if a person who is interested in the mortgaged property pays into Court the 
decretal amount before a sale is held, he is entitled to be subrogated to 
the rights of the mortgagee-decree-holder— UngftuMat/i v. Krishnarao, A.I,R. 
1937 Nag. 196, 171 I.C. 612. So a purchaser from the judgment-debtor of 
property which has been actually sold in execution of a puisne mortgagee's 
decree can, before confirmation of the sale by reason of discharge of the 
prior mortgage on that property, claim to be subrogated to the rights of 
the prior mortgagee as against the Court auction-purchaser — Venkata- 
c/ialam v. Alagarswami, A.I.R. 1936 Mad. 264, 43 M.L.W. 342, 162 I.C. 
34. 

An auction-purchaser also has an interest in the mortgaged property 
within the meaning of sec. 91 and can be subrogated to the rights of tlie 
mortgagee when the former pays him off. Such auction-piurchaser is 
entitled to claim the amount so paid even if he has notice of subsequent 
incumbrances — Parsotam v. Ali Haidar, A.I.R. 1937 Oudh 493 (498), 171 
I.C. 233. See also Mt. Dhanwanti v. Hargobind, A.I.R. 1924 Pat. 484 (486), 
3 Pat. 435, 78 -LC. 614 ; Ramamurthi v. Bangaru, A.I.R. 1934 Mad. 268 
(269), 148 I.C. 735 ; Venkatachari v. Karruppan, A.I.R. 1934 Mad. 256, 150 
LC. 1126, 67 M.L.J. 91 ; Pichai v. Narasimha, A.I.R. 1930 Mad. 471 (472), 
58 M.L.I. 343, 125 I.C. 247 ; Natesa v. Ramalingam, A.I.R. 1937 Mad. 769 
(772), 46 M.L.W. 332, 173 I.C. 244 ; Pingali v. Kotigari, A.I.R. 1922 Mad. 
249, 70 LC. 212. An auction-purchaser in execution of a prior mortgagee’s 
decree obtained without impleading the puisne mortgagee acquires at least 
the right of the mortgagor who was impleaded. Hence, he has got the 
right to jedeem the puisne mortgagee. He, in such a case occupies the 
double capacity, of a prior mortgagee and the owner of the equity to re- 
demption. While in this first capacity he is entitled to use the prior 
mortgage as a shield against the puisne mortgagee, in his second capacity 
he can redeem all subsequent mortgages — Abdul v. Shagun, A.LR. 1952. 
Pat. 321. Where A and B jointly mortgages a property to C and B’s interest 
is purchased by D in execution of a money decree obtained by D against 
B and D thereafter redeems C, D will be subrogated to the ri^ts of C 
with the result that A is entitled to redeem his share by paying his dues 
on the mortgages and expenses to D — Veeraswami Mandiri v. K. Manicka 
Miidaliar, A.I.R: 1969 Mad. 27, 

A person who has paid off the amount of a maintenance charge-decree 
becomes subrogated under' this section to the rights of the decree-holder 
and has therefore a charge against the property — Savitribai v. Naneh Lai, 
A.LR. 1934 Nag. 84, 148 LC. 815. 

518. 3rd para — Payment by third person ' 

This para la]^ down the rule of what is called conventional subroga- 
tion, which takes place when a third party, who has no interest to protect, 
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advances money under the agreement that he would be subrogated to the 
rights and remedies of the creditor. See Gurdeo Singh v. Chandrika, 36 
Cal. 193 (218). “Under the equitable doctrine of subrogation, one who 
pays a mortgage-debt under an agreement for an assignment or for a 
new mortgage for his own protection or for the benefit of another, acquires 
a right to the security held by the otiier” — Jones on Mortgage, sec. 874. 
Under the old law, Ae agreement could be presumed (41 All. 372 ; 33 
Cal. 1133) ; under the present law, it must be express and in writing regis- 
tered. “Express agreement only entities third persons to subrogation, and 
not mere understanding is enough” — ^Jones oh Mortgage, Vol. 2, § 874 ; 
Narayana v. Pechiammal, 36 Mad. 426 (433). 

Subrogation means the substitution of one creditor for another. The 
doctrine of conventional of contractual subrogation is founded upon the 
principle of an agreement between a borrower and a lender that the latter 
shall be subrogated to the rights of the original creditor— Man Mohan 
V. Janki Prasad, A.I.R. 1945 P.C. 23, 49 C.W.N. 195, 72 LA. 39. Under 
this section, as it stood before the amendment of 1929, a mere stranger 
who had lent money to the mortgagor to redeem the mortgage and who 
was neither a surely nor interested in the property had to prove that there 
'was an agreement between him and the debtor or creditor that he 
should receive and hold an assignment of the debt as security. After 
the amendment the right of subrogation can be claimed under para 3 only 
if the mortgagor has agreed by a registered instrument that he shall be so 
subrogated — ibid. Where there is no such registered agreement, equitable 
• relief in the form of a charge cannot be given to the transferee — Muthu- 
swami v. Ramastoami, A.I.R. 1942 Mad. 751, (1942) 2 M.L.J. 444. 

The word "mortgagor”- in “A person who has advanced money to a 
mortgagor means the original mortgagor who was personally bound to pay 
and his legal heirs — Nachappa v. Samiappa, A I.R. 1947 Mad. 18, (1946) 2 
M.L.J. 35. The words “A mortgagor” does not necessarily mean all the 
mortgagors— Sftamhatta v. Narayana, A.I.R. 1951 Mad. 917, (1951) 1 
M.L.J. 596. Where a clause in a partition deed provided that all debts 
must be paid off by one member, by a mortgage by that member to pay 
off the pre-partition mortgages, he can create a right of subrogation by 
covenant under this para — ibid. Where a person redeems a mortgage 
without any right and according to law he. cannot have the right of 
subrogation, he cannot be regarded as a transferee from the mortgagee — 
Bhag Singh v. Mt. Santi, A.I.R. 1952 Pepsu, 74. • 

Paras 1 and 3 of this section are mutually exclusive ; para 1 refers to. 
a person redeeming property' and para 3 to a person who advances money 
with which a mortgage is redeemed. Para 1 deals with subrogation arising 
by operation of law, while para 3 deals with subrogation by agreement — 
Hira Singh v. Jai Singh, A.I.R. 1937 All. 588 (595) (F.B.), I.L.R. (1937) 
All. 880, (1937) A.L.J. 840, 171 I.C. 153 ; Lakshmi v.'Shankara, A.I.R. 193,6 
Mad 171 (174) (F.B.), 43 M.L.W. 23 ; Subbarayadu v. Lakshminarasamma, 
(1939) 2 M.L.J. 533, A.LR. 1939 Mad- 949, 1939 M.W.N. 819. 

Para 3 does not cut down para 1. A lender might well have a statutory 
right of subrogation under para 1 as falling within the class delimited by 
sec. 9\—Taibai v. Wasudeorao, A.I.R. 1930 Nag. 372 (376) (F.B.), 172 I.C. 
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142. There is nothing in this section to suggest that para 1 is subject to 
para 3 which is intended to apply to persons who have advanced money 
to redeem a mortgage without themselves having acquired any interest in 
the mortgaged property. So, a purchaser of the equity of redemption need 
not take any registered agreement since his ri^t to subrogation would 
arise under para 1 — Ramgopal v. Nanakram, A.I.R. 1936 Nag. 32 (33), 161 
I.C. 551. 

The words “who has advanced to a mortgagor” in para 3 are very 
wide and are not restricted to a case where the person advancing money 
is a simple money-creditor and not a mortgagee who also is specified in 
sec. 91. For the purposes of this para it matters little whether the person 
advancing the mortgage-money has done so with or without security— 
Hira Singh v. Jai Singh, supra at p. 595 ; Lakshmi v. Shankara, supra, at 
p. 172 ; Chuni Lai v. Lakshmi Chand, I.L.R. 1946 All. 212, 1940 A.L.J. 234, 
A.I.R. 1940 All. 237- The words in cl. (iii) “a person who has ... . 
redeemed” are wide enough to cover the case of a mortgagee or vendee 
who advances money in consideration of a mortgage or sale — Subbarayadu 
V. Lakshminarasamma, supra. In such a case the contract for the right of 
subrogation must be in writing and re^stered — Ibid. Where a mortgagor 
mortgages or sells a property for discharging a subsisting mortgage, whether 
the mortgagor discharges the same by receiving the money or the mortgagee 
or vendee discharges it by covenanting to do so retaining the consideration 
money for the mortgage or sale, it will in either case be a discharge by the 
mortgagor — Ibid, at p. 963 ; see also Vithaldas v, Tukaram, A.I.R. 1941 
Bom. 153, 43 Bom. L.R. 225. A puisne mortgagee who pays off a prior 
mortgage as part of the consideration for the puisne mortgage is using 
the mortgagor’s money and not his own, so he acquires no right for himself 
by his payment — Narayan v. Parameshwarappa, A.I.R. 1942 Bom. 98, 44 
Bom. L.R. 20. 

Registered agreement ; — ^By the amendment in sec. 92 the law to the 
effect that the intention to keep alive the prior discharged incumbrance could 
be presumed has been changed-^Ram Het v. Pokhar, 7 Luck, 237 ; Md. 
Raza V. Bilquis Jehan Begum, 149 I.C. 84. Now the person who has advanc- 
ed money -to a mortgagor with which the mortgage has been redeemed has 
to prove the existence of a registered agreement of subrogation before 
he can claim that relief — Ibid ; Appala v. Bhimalirigam, A.I.R. 1950 Mad. 
186, (1949) 2 M.L.J. 520 ; Musali v. Chellaperummal, A.I.R. 1946 Mad. 145, 
(1945) 2 M.L.J. 305 ; Dasdri Venkatasu V. Bandi Rami Reddi, A.LR. 1956 
Andhra 114. If a mortgagor mortgages the property for the second time 
without saying anything about the first mortgage but leaves money with 
the second mortgagee to redeem the first mortgage it cannot be inferred 
that there is an agreement in the deed of second mortgage that the second 
mortgagee would be subrogated to the rights of the first mortgagee — 
Sheodhyan Singh v, Mst. Sanichara Kuer, A.LR. 1963 S.C. 1879. 

The mere fact that money is borrowed and is used for the purpose of 
paying off a previous charge does not entitle the lender to the benefit 
of the discharged security. The right to the benefit depends upon the 
existence of an agreement between the borrower and lender in which it is 
provided that the subsequent lender must be substituted for the earlier 
creditor— Gwfeffn Lai v. Aziz Fatima, 41 All. 372, 50 I.C. 375 ; Ram Halt 
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V Pokhar 7 Luck. 237, 134 LC. 1093, A.LR. 1932 Oudh 54 ; Bhola Nath 
v' Maharani, A.I.R. 1936 Oudh 280 (284), 162 I.C. 362. Where a prior 
mortgage is redeemed partly by the mortgagor and partly by the vendees of 
the mortgaged property in terms of covenants in the sale-deed without any 
registered agreement, providing that the vendees should be subrogated 
to the rights of the prior mortgagee who was paid off, the vendees as against 
the puisne mortgagee are not entitled to the rights of subrogation under 
this section— Lffw Singh v. Jai Singh, supra, at pp. 589, 598, A purchaser 
with whom is left part of the consideration of the sale for paying off a 
mortgage, but in whose favour there is no express agreement of subrogation 
in writing registered, is not entitled to claim subrogation as against a later 
mortgagee under this amended section — Taibai v. Wasudeorao, supra. 
Such is the case also with a mortgagee who advances money to the mort- 
gagor for paying off a previous mortgage — Lakshmi v. Shankara, supra, at 
p. 172. Even before the amendment, it was held that where a person pay- 
ing off a prior mortgage purchases a portion of the morgaged properly 
in consideration of the amount so paid by him, the lien acquired by such 
payment is extinguished and cannot be used by such purchaser as a shield 
against a subsequent mortgagee — Benga Srinivasa v. Ganaprakasa, 30 Mad. 
67. 

Punjab and N. W. F. Province : — ^As the Transfer of Property Act is 
not in force in the Punjab and North-West Frontier Province, the technical 
rule requiring a registered agreement under this para will not apply there. 
So in these Provinces an oral agreement will be sufficient to confer a right 
of subrogation — Punjab National Bank v. Jagadish, A.LR. 1936 Lah. 390 
• (392), 163 I.C. 114 ; Kgram Chand v. Ram Singh, A.LR. 1937 Lah. 665, 39 

P.L.R. 899. Even an implied agreement will suffice — Curdit v. Kdlumal, 
A.LR. 1937 Pesh. 5 (6), 167 LC. 698 ; Sita Ram v. Kartar Singh, A.LR. 
1933 Lah. 416, 146 LC. 239. 

Stranger or volunteer: — ^The doctrine of subrogation is not applied to 
a mere stranger and volunteer who has paid the debt of another, without 
any assignment or agreement for subrogation, being under no legal obliga- 
tion to make the payment, and not being compelled to do so for the preser- 
vation of any rights or properties of his own — Curdeo v. Chandrika, 36 Cal. 
(219) ; Chama Swami v. Padalu, 31 Mad. 439 (442) ; Narayana v. Pechiam- 
mal, 36 Mad. 426 (434) ; Govinda v. Lokanatha, 40 M.L.J. 1 14, 62 I.C. 291 
^ (295) : Brijmohan v. Dukhan, 9 Pat. 816, A.LR. 1931 Pat. 33 (37), 130 LC. 

168; Thimmanayanim v. Damara Kuniara, A.LR. 1928 Mad. 713 (727), 
(F.B.), 169 LC. 872 ; Pengali v. Kotigari, A.LR. 1922 Mad. 249, 70 LC. 212 ; 
yeettil V. Kuttiyi, A.LR.. 1936 Mad. 308 (309), 161 LC. 999. The principle 
is that the person claiming subrogation had to pay. the debt under grave 
necessity to save himself a loss. No such necessity arises in the case of a 
mere stranger— Narafn v. Narain, 52 All. 1037, A.LR. 1931 All. 40 (42). 
The right of subrogation may extend to a stranger provided ,he is not a 
mere volunteer— v. Nedungadi, A.LR. 1929 Mad. 860 (861), 31 
M.L.W. 165 : Jagdeo v. Rambilash, A.LR. 1950 Pat. 13," 28 Pat. 531. In 
a Calcutta case, it was broadly stated that a stranger (notwithstanding the 
provisions of sec. 74, Contract Act) was entitled to be subrogated to the 
rights of the mortgagee to the extent of the money paid by him, if he 
paid off the mortgage-debt, even if he was not asked to do so by the mort- 
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gagor — Gobinda Chandra v. Porsa Nath, A.I.R. 1926 Cal. 231, 89 I.C. 116, 
following the English case of Rutler v. Rice, (1910) 2 Ch. 277. See also 
Govinda v. Murugesa, A.I.R. 1931 Mad. 720, 135 I.C. 529- But this view 
is not correct and has been disapproved of in Adari Sanyasi v. Nookalamma, 

54 Mad. 708,' A.I.R. 1931 Mad. 592‘ (596) and Vellayiidhan v. Nallathambi, 
A.I.R. 1928 Mad. 541 (542). “Subrogation will arise only in those cases 
where the party claiming it advanced the money to pay a debt which in 
the event of default by the debtor he would be bound to pay or where he 
had some interest to protect, or where he advanced the money under an 
agreement, made either with the debtor or creditor, that he would be 
subrogated to the rights and remedies of the creditor” — Narayana Kiitti v. 
Pechiammal, 36 Mad. 426 (432), citing Wilkins v. Gibson, 113 Georgia 31. 

A purchaser of the mortgaged property who has paid off mortgages on 
the property, is entitled, after the sale is found to be invalid, to stand in 
the shoes of the mortgagee whom he has paid off. He is not 'a mere volun- 
teer, because when he discharged the mortgages he did so by virtue of his 
claim as a purchaser and had an interest to protect — Naziniddin v. Ahmad 
Husain, 25 A.L.J. 20 (P.C.), A.I.R. 1926 P.C. 109 (110), 31 C.W.N, 538, 
97 I.C. 543 ; Chama Swami v. Padala Anandii, 31 Mad. 439 (442), 18 M.L.J. 
306 ; Syamalarayudu v. Subbarayudu, 21 Mad. 143 ; Ammani Ammal v. 
Ramaswami, 37 M.L.J. 113, 51 I.C. 57 (60). But in a recent case, the , 
Calcutta High Court has held that a person holding an invalid mortgage 
with the money advanced on which a prior mortgage is paid is not entitled 
to be subrogated to the position of such prior mortgagee — Padma Lochan 
V. Ajmaddin, (1938) 42 C.W.N. 1106. A distinction in some cases has, 
however, been made between a person in possession and one who is not in 
possession. Thus, a purchaser of land who, while in possession of the 
land pays off an encumbrance on it, is entitled, when his purchase is found 
invalid, to stand in the shoes of the mortgagee whom he has paid off — 
Mt. Nathibai v. Wgilaji, A.I.R. 1937 Nag. 330 (333), I.L.R. (1937) Nag. Ill, 
169 I.C. 675 ; Dwarka v. Ali Mahammad, A.I.R. 1930 Oudh 397 (399), 127 
I.C. 17. So, a purchaser whose sale-deed was found to be invalid redeem-- 
ing a usufructuary mortgage and getting possession was held to be entitled 
to be paid the amount of the usufructuary mortgage before he could be 
ejected from the land by the prior purchaser but whose sale-deed was 
subsequently registered — Chotey Lai v. Sudershan, A.I.R. 1937 All. 119 
(120), I.L.R. 1937 All. 208, 167 I.C. 648. But at the same time it was held 
in this case that the purchaser who had also discharged a simple mortgage 
on the property was not entitled to use such pa}Tnent as a shield and resist 
the prior purchaser’s claim for possession until he (the subsequent pur- 
chaser) has been paid the amount of the simple mortgage paid by him 
[relying on Bijai Saran v. Bageshwari Prasad, A.I.R. 1929 P.C. 288, (1930) 
A.L.J. 531, 51 C.L.J. 70, 120 I.C. 650] for the simple reason that his mort- 
gage did not entitle him to be in possession. The Madras High Court 
has recently held that if a person who has a title void ah initio and no other 
interest in the property .discharges a prior mortgage, he is in the position 
of a mere volunteer and cannot claim to be subrogated. Mere possession 
also is not sufficient to. support a claim of subrogation unless that posses- 
sion is accompanied by some interest in the property which the person 
in possession is entitled to protect. This, however, may possibly be quali- 
fied if the discharge of the prior encumbrance was necessaiy to prevent 
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an immediate dispossession. On the other hand, a person who holds 
property under a title which though voidable, is good for the time being) 
is entitled to claim subrogation to the rights of the mortgagee whom he 
has discharged — Venkatachalam v. Alagarswami, A.I.R. 1936 Mad; 264 
(265), 43 M.L.W. 342, 162 I.C. 34. The same High Court has, however, 
held that if a person under a mistaken belief that he is the mortgagor 
or has some other right redeems a mortgage, he would be entitled to the 
rights of the mortgagee by way of subrogation or a like equitable 
principle— Mammittat/i v. Kuttiyil, A.I.R. 1937 Mad. 451 (453), 172 I.C. 
47. Where a sale is invalid for being effected during attachment 
of the property (under sec. 64, C. P. C.) the vendee, if he 
has discharged an encumbrance thereon, is entitled to have a charge 
on the’-prop'erty— Appawna v. Yelamarti, A.I.R. 1926 Mad. 1082 (1083), 
97 I.C. 932. Where a purchaser in good faith from a widow hold- 
ing a life-estate discharges a mortgage-debt out of the consideration for 
the mortgage and on her death the reversioner sues for possession, credit 
should be ^ven to the mortgage-amount paid by the purchaser — Baban v. 
Bishwanath, A.I.R. 1934 Pat. 681. When at the time he discharged the 
mortgage he was not in the position of a purchaser but was merely con- 
tracting to purchase the mortgaged property, and consequently had ho 
interest to .protect, and then the contract fell through owing to this own 
default, he was not entitled to be subrogated to the rights of the mortgagee 
—Pamammgl v. Pichai, 52 M.L.J. 33, A.I.R. 1927 Mad. 204 (206), 99 I.C. 
687. So also, a purchaser cannot claim the right of subrogation, when 
there was no discharge of any prior mortgage to which his payment of 
the purchase-money could be ascribed, the prior mortgage having been 
already satisfied by execution sale of the property— Awdmat/i« v. Bharathi, 
30 L.W. 981, A.I.R. 1929 Mad. 890 (892). A purchaser whose purchase is 
found to be invalid is a mere volunteer, and is not entitled to subrogation 
—Pichaiyappa v. Covindaraju, 33 L.W. 78, A,I.R. 1931 Mad, 110 (111), 130 
I.Q 506. 

''Advanced" : — ^Where ah advance to pay off a mortgage-decree was 
made on the express understanding that a mortgage would be executed 
for the amount in favour of the person advancing the money, but for some 
reason it was not executed ; held the person advancing the money was 
entitled to invoke the doctrine of subrogation — Oonamalai v. Narasimha, 
A.I.R. 1938 Mad. 161 (163), 47 M.L.W. 40 ; Bank of Chettinad v. Maung 
Aye, A.I.R. 1938 Rang. 306 (F.B.). It should be noted that in both the 
cases the right accrued before the amendment came into force. 

A lessee of a mortgaged property advanced money to the lessor to pay 
off the mortgagee. The loan was to be recovered out of the rent reserved. 
The lessor agreed that the lessee would be subrogated to the rights of 
the mortgagee. The 'transaction was held to be a lease and not a mort- 
gage — Board of Rewnue, Madras v. Simon and Me Canechy Ltd,, A.I.R. 
1958 Mad. 508.' 

Presumption and onus: — ^In the case of a person who advances 
money for pa}4ng off a mortgage and takes a mortgage or sale, the prin- 
ciple would be that prima facie the prior mortgage is^ discharged, unless 
there is an agreement that it should be kept alive. Tlie presumption and 
onus are not the same in the two classes of cases, namely, in the case 
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where a person having an existing interest discharges a prior mortgage 
and a person acquiring an interest discharges a mortgage — Subbarayadu 
V. Lakshminarasamma, (1939) 2 M.L.J. 533, A.I.R. 1939 Mad. 949 (954), 
1939.M.W.N. 819. The result of the case-law in regard to the presump- 
tion and onus is stated in this case. 

518A. Mortgagor’s agent: — As the mortgagor himself paying off a 
prior debt is not entitled to subrogation (see Note 515), it is also clear 
that under normal conditions where the mortgagor employs an agent to 
clear a prior mortgage, the agent is not entitled to subrogation for the 
manifest reason that the agent cannot be clothed with a higher right than 
his principal — Narain v. Narain, 52 All. 1037, 1930 A.L.J. 1577, A.I.R. 
1931 All. 40 (42). Thus, where the mortgagor sold the equity of redemp- 
tion and left with the vendee a sum to be paid to a prior mortgagee, the 
vendee paying off the prior mortgage must be deemed to have done so as 
the agent of the mortgagor, and was not entitled to subrogation without 
a registered instrument as provided in para 3 — /?«/ Bahadur v, Sitla Prasad, 
A.I.R. 1951 All. 596. Sita Ram v. Sarda Narayan, A.I.R. 1950 All. 682 
(F.B.),k 1950 A.L.J. 970 ; Radha Krishna v. Parshottam, A.I.R. 1953 All. 
296 ; Nachappa v. Samiappa, A.I.R. 1947 Mad. 18, (1946) 2 M.L.J. 35 ; 
Baipiath v. Murlidhar, 4 A.L.J. 349 ; Tiihi v. Radha Kishen, A.I.R. 1933 
Lah. 810 ; Mt. Jaidevi v. Sripal Singh, A.I.R. 1934 Oudh 129 ; Jagmohan v. 
lagat Kishore, A.I.R. 1932 P.C. 84, 148 LC. 815, 36 C.W.N. 4 (7) ; Mul- 
chand v. Radha Kisan, A.LR. 1927 Nag. 150 (153), 100 I.C. 272. Contra 
Ramgopal v. Nanakram, A.LR. 1936 Nag. 32 (33), 161 I.C. 551. But where a 
mortgage is effected by the father and the mortgaged property is allotted 
to his son on partition and the son redeems the mortgage, the son can 
claim subrogation as the assignee of the original mortgagor — Doraiswami 
V. Vachani Mudaliar, A.I.R. 1955 Mad. 601. 

So. also a subsequent mortgagee discharging the prior mortgage at 
the mortgagor’s request, or out of the money left with him by the mort- 
gagor for the purpose, does not do so as mortgagee but as agent of the 
mortgagor, and in such a case he cannot claim to be suborgated to the 
rights of the mortgagee so paid off — Tiifail v. Bilota, 27 All. 400; Shaft- 
quallah v. Samiullah, 52 All. 139, A.I.R. 1929 All. 943 (946) ; Shea Dhyan 
Singh V. Sunichara Kuer, A.LR. 1956 Pat. 349. 

,It is in each case a question of fact whether a pa 3 'ment has been 
made by a person as a mere agent of the mortgagor or on his own account 
for the protection of his interest in the jportgaged property — Narain v. 
Narain, supra. Where the second jnortgage was executed with the 
express purpose of discharging the- prior mortgage, and money 
was left with the second mortgagee for that purpose, and the - 
parties, contemplating the possibility of the money left with the mort- 
gagee proving insufficient for the purpose, convenanted that if such a 
contingency arose, the mortgagors would be personally liable for it, the 
intention of the parties was that the prior mortgage should be extinguish- 
ed. There is no question of suborgation, and the mortgagee by paying the 
excess amount is not entitled to claim the amount as a prior charge — 
Said Ahmad v. Raja Barkhandi, 8 Luck. 40, 1932 Oudh 255, 139 I.C. 64. ' 

This doctrine "of agency has, however, been repudiated by the , 
Allahabad Full Bench in Tota Ram y. Ram Lai, 54 All. 897, A.LR. 1932 
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All. 489 (491)i which makes no distinction between a case where the 
subsequent mortgagee pays ofE the prior mortgage of his own accord or 
pays it off out of the money left in his hands by the mortgagor. But in a 
recent Full Bench case of the same High Court it has been held that 
where a subsequent mortgagee or vendee pays off a prior mortgage out 
of his own funds and is thus out of pocket in excess of the amount of 
the mortgage-money or the sale-consideration which had been fixed by the 
deed, he is certainly entitled to the right of subrogation. But the money 
with which the subsequent mortgagee or the vendee pays the first mort- 
gage, may be the property of the mortgagor and so no subrogation should 
be allowed as -the subsequent mortgagee or vendee in making the pay- 
ment is acting only as an agent of the mortgagor — Hira Singh v. Jai Singh, 
A.I.R. 1937 All. 588 (594) (F.B.) I.L.R. (1937), All. 880, (1937) A.L.I. 840, 
171 I.C. 153. See also Karam Chand v. Ram Singh, A.I.R. 1937 Lah. 665, 
39 P.L.R. 899 ; Mukaram v. Md. Hossein, A.I.R. 1936 Cal. 42 (43), 62 Cal. 
677, 161 I.C. 48. Such a. purchaser is not entitled to subrogation under 
para 1 ; but he may be so entitled under para 3 if the mortgagor by a 
re^stered instrument agreed that he should be subrogated — Bansidhar v. 
Karloo Mandar, A.I.R. 1938 Pat 532 (533), 19 P.L.T. 500, 176 I.C. 655. 

Undertaking to pay two or more mortgages': — ^A later purchaser or 
mortgagee who undertakes to pay two prior encumbrances but pays only 
one, cannot use the payment as a shield against the claim of the other 
encumbrancer or claim priority over him — Abdul v- Abdul, A.I.R. ,1933 
Mad. 715, 65 M.L.J. 390 ; Lakshmi v. Narayccnasami, A.I.R. 1930 Mad. 51 
(54), 53 Mad. 188, 124 I.C. 497. But see Tota Ram v. Ram lal, supra, 
where it has been held that \^ere a purchaser undertook to pay off two 
or more mortgages to which the property was subject and he (Mscharged 
only the prior mortgage, he must be given priority over the subsequent 
mortgage by being subrogated to the position of the earlier mortgagee. 
This 'view was also taken in the subsequent Madras case of Bappu v. 
Dhurvas, A.I.R. 1934 Mad. 227 (229), 64 M.L.J. 606, 148 I.C. 311. The 
Madras High Court has, however, in a recent Full Bench case has reiterat- 
ed the proposition laid down in Abdul v. Abdul, supra, and overruled 
Bappu V. Dhnivas, supra. See Kakshmi v. Shankara, A.I.R. 1936 Mad. 171 
(172) (F.B.), 43 M.L.W., 23, dissenting from the Allahabad Full Bench case 
of Tota Ram v. Ram Lai, supra. 

Where a subsequent purchaser of mortgaged properties pays certmn 
decree-debts and mortgage-debts of the mortgagor, he cannot claim that 
only the prior mortgages were fully paid off so as to use them as a shield 
against subsequent mortgages- In the absence of evidence of such pay- 
ments; it would be taken that all debts were paid pro tanto and he would 
be entitled to only such proportionate amount as would be deemed to 
have gone towards satisfaction of the prior mortgages and nothing more — 
Kantele v. Neti Venkata,, A.I.R. 1934 Mad. 31 (38), (1933) M.W.N. 597. 

519. 4th para — Payment must be in |fnll :• — ^The words “mortgage 
has been redeemed" refer merely to the payment off of the mortgage- 
money and not to an extinction of the mortgagee’s ri^ts over the mort- 
gaged property. A person mortgaged in succession three properties to 
one B, subsequently he executed a fourth mortgage. in favour of B charging 
D properties. It was provided in this mortgage-deed that the mortgage 
Would not be redeemable unless the debts on all the prior mortgages 
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were paid. The fourth mortgage was not a comprehensive mortgage of 
properties of the prior three mortgages. Subsequently, the mortgagor 
executed a mortgage in favour o£ P charging all the properties in the 
four prior mortgages with certain other properties with the object of satis- 
fying the debt on the four prior mortgages. It was provided in this mort- 
gage-deed that P would be subrogated to the rights of B on payment off 
of debts on all or any of the prior mortgages. The mortgagor with this 
money actually paid to B all debts due on the first three mortgages before 
the right to sue on the fourth mortgage accrued to B. B brou^t a suit 
on the fourth mortgage: held that P was entitled to be subrogated to 
rights of B under the first three mortgages ranking in priority to the 
mortgage thereon of B under the terms of the present section 92, or if 
sec. 92 was not applicable (as the mortgage was executed in 1927), then 
under the pre-existing law — Janaki Nath v. Pramatha Nath, A.I.R. 1940 
P.C. 38, 67 I.A. 82, LL.R. (1940) 1 Cal. 291, 44 C.W.N. 361. 

A person who claims to be subrogated to the rights of a mortgagee 
must pay the entire amount of the incumbrance in question. Payment of 
a portion only of the incumbrance is not sufficient. Such a qualification 
of the right of subrogation applies whether the right be claimed under 
the statute or under the pre-existing law — Ibid. A partial payment of 
the debt on an earlier mortgage by a subsequent mortgagee does not give 
a claim for subrogation — Gurdeo v. Chandrika, 36 Cal. 193 (220, 221) ; 
Hanumanthiyan v. Meenatchi, 35 Mad. 183 ; Venkata Lakshminarayand v. 
Venkayya, 43 M.!.). 284, 95 I.C. 689, A.LR. 1922 Mad. 441 (442) ; Narain 
Pershad v. Narain Singh, 52 All. 1037, A.I.R. 1931 All. 40 (42) ; Lakhraj 
V. Jang Bahadur, 7 P.L.T. 22, 89 I.C. 822, A.I.R. 1926 Pat. 23 ; Ma loti v. 
Ma Nyo, 1 Rang. 714, A.I.R. 1924 Rang. 204, 79 LC. 766 ; Pingali v. 
Kotigari, A.I.R. 1922 Mad. 247, 70 LC. 212 ; Thimmanayanim v. Dainara 
Kumara, A.I.R. 1928 Mad. 713 (718) (F.B.), 27 M.L.W. 544, 109 LC. 872 ; 
Nisar v. Manzur, A.LR. 1935 Oudh 245 (249), 154 I.C. 267 ; Birendra v. 
Bahuria, A.LR. 1934 Pat. 612, 13 Pat. 356 ; Madho Ram v. Kritya Nand, 
A.LR. 1944 P.C. 96, 49 C.W.N. 75. Such partial payment would only 
have the effect of giving fresh life to the prior mortgagfr^-Bri/mo/ian v. 
Dukhan, 9 Pat. 816, A.LR. 1931 Pat. 33 (37), 130 LC. 168, 11 P.L.T. 883. 
The person who makes the pajmient; cannot, by- simply paying the. in- 
terest as it accrues due or paying or discharging a portion of the interest 
which has already accrued, claim a right of subrogation. He must pay 
the entire amount of the incumbrance which is senior to his own — Gurdeo 
Singh V. Chandrika Singh, 36 Cal. 193 (220). A purchaser of the equity 
of redemption cannot, upon redeeming only a half share of the mortgage, 
claim a ri^t to subrogation — Kanhaiya v. Ikram Fatima, 8 Luck, 103, 
A.I.R. 1932 Oudh 268 (271). But see Charan Doss Malchand v. Smt, 
Tara Debi, A.I.R. 1964 Punj. 281 where it has-been held that if a mort- 
gage is split up any person redeeming an independent part in full acquires 
the right of subrogation. A subsequent mortgagee is not entitled to 
redeem the prior mortgage by simply paying the price for which the 
prior mortgagee may have piurchased the mortgaged . property at an 
auction-sale held in execution of the decree obtained by him on his mort- 
gage ; where he (the subsequent mortgagee) elects to redeem the prior 
mortgage under such circumstances, he, like the mortgagor, will not be 
entitled to do so save upon tender dr payment of the full amount due 
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on it— Dip Narain v. Har Singh, 19 All. 527 ; Gurdeo Singh v. Chandrika 
Singh, 36 Cal. 193 ; Wghidiinnissa v. Gobordhan, 25 All. 388 (394) (F.B.) ; 
Dino Nath v. Lachmi Narayan, 25 All. 446 (453) ; Danoba v. Damodar, 16 
Bom. 486 ; Phulmani v. Nagesha, 33 All. 370. But the subsequent mort- 
gagee' is entitled to subrogation if the prior mortgage has been entirely 
satisfied, although he has advanced only a part of the money — Rupabai v. 
Audimulam, 11 Mad. 345 ; Saminatha v. Krishna, 38 Mad. 548 ; Ram 
Sarup V. Ram Richhpal, 51 All. 920, A.I.R. 1929 All. 621, 119 I.C. 84; 
Shib Charan v. Muqaddam, A.I.R. 1936 All. 62 (63), 158 I.C. 643 ; Neela- 
kanta v. Sankara, A.I.R. 1953 Tr.-Coch. 69. 

If, however, a purchaser of the equity of redemption, with the con- 
sent of the prior incumbrancer, partially discharges the mortgage-debt, 
and the prior incumbrancer accepts the part-payment and allows the 
liability on the property to be discharged in part, the purchaser is entitled 
to stand in the shoes of the prior incumbrancer, and is entitled to claim 
priority over subsequent incumbrancers — Udit Narain v. Ashrafi, 38 All. 
502 (504) ; Premsukhdas v. Peerkhan, 23 N.L.R. 86,. A.I.R. 1926 Nag. 21 
(24), 95 I.C. 979. But see Mongol Sen v. Keioal Ram, A.I.R. 1940 All. 75, 
187 I.C. 274 where it has been held that para 4 of this section does not 
make any exception in favour of a person who has been allowed by the 
mortgagee to redeem the mortgage in part ; hence a person so redeeming 
cannot claim the ri^t of subrogation (in this case Udit Narain v. Ashrafi 
Lai, supra, has been held not to be good law). 

To confer a right of subrogation it is necessary that a prior mortgagee 
must be paid in full, but it is not necessary that the person claiming to 
be subrogated should have paid the entire mortgage-debt himself — Padma 
Lochan v. Ajmaddin, 42 C.W.N. 1106. The fact that part of the redemp- 
tion-money was paid by the vendee and part by the mortgagor has no 
bearing on the question — Hira Singh v. Jai Singh, A.I.R. 1937 All. 588 
(598) (F.B.), I.L.R. (1937) All.' 880, (1937) A.L.J. 840, 171 I.C. 153. All 
that is necessary is that the mortgage dues must have been fully satisfied. 
For instance, if three persons A, B and C advance money with which a 
prior mortgage is redeemed in full, they are entitled to claim subrogation 
in proportion to the amounts they have respectively paid — Kamalapati 
Devi V. Jogeshwar Dayal, 18 Pat. 342, A.I.R. 1939 Pat. 375, 1939 P.W.N. 
8 ; Sinngswami v. Rama,' A.I.R. 1941 Mad. 563, (1941) 1 M.L.J. 519, 1941 
M.W.N. 313. 

A puisne mortgagee intending to redeem a prior mortgage must pay 
for the advances made and expenses incurred by the prior mortgagee and 
which the prior mortgagee is entitled to add to his mortgage-money under 
sec. 72—Fulsa v. Khtibchand, 1891 A.W.N. 193. 

Availability of the right of subrogation is no bar to a suit for con- 
tribution— V. Vappnkakkaru, A.I.R. 1964 Ker. 256. 

80. No mortgagee paying 93. No mortgagee paying 

^ prior mortgage, prohibition off a prior mortgage, 
abolished, whether . with or of tacking, whether with - or 

wthout notice of an interme- without notice of an interme- 
diate mortgage, shall thereby diate mortgage, shall thereby 
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acquire any priority in respect 
of his original security. And 
except in the case provided for 
by section 79, no mortgagee 
rnaVing a subsequent advance 
to the mortgagor, whether with 
or without notice of an inter- 
mediate mortgage, shall there- 
by acquire any priority in re- 
spect of his security for such 
subsequent advance. 

“As the principle of 'tacking' 
propose to put section 80 as sectk 
mittee. 


acquire any priority in respect 
of his original security ; and, 
except in the case provided for 
by section 79, no mortgagee 
making a subsequent advance 
to the mortgagor, whether 
with or without notice of an 
intermediate mortgage, shall 
Hiereby acquire any priority in 
respect of his security for such 
subsequent advance. 

5 closely allied to subrogation, we 
93." — Report ol the Special Com- 


Excepting a- verbal alteration in the marginal note, no other amend- 
ment has been made. 


520. Principle : — This section was enacted witli tlie object of 
prohibiting tlie English form of tacking wliich gave an unjust priority 
to the holder of a third mortgage over the holder of a second mort- 
gage when die tliird mortgagee had paid off the first mortgage — Ta\oo 
Bibi V. Bhagioan Prosad, 16 All. 295. And tliis section therefore ex- 
pressly declares tiiat by the mere payment Of a prior mortgage, a sub- 
sequent mortgagee does not acquire for his subsequent mortgage any 
priority over any other mortgage— GiVd/jor v. Ram Autar, 8 C.W.N. 690. 
Thus, the oivner of a house mortgaged it in 1861 to A and put him in 
possession and in 1873 mortgaged the same to B and in 1874 again to 
A to secure anotlier sum. B, who sued the mortgagor for possession 
and obtained a decree and was resisted by A in execution, sued A to 
eject him and to obtain possession of die mortgaged property until he 
was paid off the amount due on his mortgage, whereupon A set up his 
own two mortgages, and claimed to be paid the amount due on bath 
of diem before he could be called upon to render up possession. Held, 
that A's right as against B was either to redeem- B s intermediate mort- 
gage, or else to hold the mortgaged property until his own first mort- 
gage was redeemed to B, but that A could not claim to retain possession 
as against B until his third mortgage as well as his first was paid off, 
since B's mortgage was prior in date to, and therefore ivas to be pre- 
ferred before, the diird mortgage of A—Narayan v. Pandurang, 7 Bom. 
526. A property was mortgaged to A, and then to B, and then again 
to A. A- obtained two decrees on his mortgages (i.e., first and third 
mortgages) and die whole of the sale-proceeds realised in execution 
of his decrees was paid to him. B then obtained a decree on his 
mortgage and sued A in which he claimed diat his decree should be 
satisfied out of die sale-proceeds before satisfying A’s decree under die 
third mortgage. A contended that as the property had been sold in 
discharge of both his .incumbrances, he was entided under sec. 73, C. P. 
Code (1908) to the proceeds in respect of both of his decrees in priority 
to the second mortgagee. Held that A’s contention could not prevail, 
for such a distribution of sale-proceeds, postponing die second mort- 
gagee to 'the third, would be to defeat the intention of the legislature 
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as expressed in sec. 73 of the C. P. Code and also in sec. 80 (93) of 
tlie Transfer of Property Act — Mithu Lai v. Kishan Lai, 12 All. 546. 
See also Canara Banking Corporation Ltd. v. South India Bank Ltd. 
(1957) 2 Mad. L.J. 502. 

Tlie words “except in the case provided for by section 79" mean 
except where the mortgage expresses a maximum to be secured tliereby. 
If no maximum is fixe,d, the case falls under the latter part of this section 
and the prior mortgagee, making a subsequent advance to the mort- 
gagor whether with or without notice of an intermediate mortgage, 
does not acquire any priority over die intermediate mortgage in respect 
of his security for such subsequent advance — Imperial Bank of India 
V. 17. Rai Gtjaw Tim & Co., Ltd., 51 Cal. 86 (98) (P.C.), 1 Rang. 637, 
A.I.R. 1923 P.C. 211, 28 C.W.N. 470, 76 I.C. 910. Tlie word “subse- 
quent” from the context must mean sulisequent to the interaiediate mort- 
gage, so in the sense of the section an advance when made after another 
mortgage is granted becomes a subsequent advance — Ibid. 

This section is complementaiy to section 79 — Durga Prasad v. Mario 
Golstatin, A.I.R. 1955 Cal. 194. 

75. Every second or other 
Rights of subsequent mort- 
mesne mort- gagee has, SO far as 
prfor and°** regards redemption, 
subsequent foreclosure, and sale 
mortgagees, mortgaged 

property, the same rights 
against the prior mortgagee or 
mortgagees as his mortgagor 
has against such prior mort- 
gagee or mortgagees, and the 
same rights against the sub- 
sequent mortgagees (if any) as 
he has against his mortgagor. 

Amendment : — This section has been redrafted by sec. 47 of the 
T. P. Amendment Act (XX of 1929). 

521. Tliis section only relates to the rights of the second mort- 
gagee as against the subsequent mortgagees, and does not define his 
rights as against the mortgagor, which have to be gathered from die 
other provisions of the Act — Kanti Ram v. Kutubiiddin, 22 Cal. 33 
(38, 42). 

The principle of law is 'redeem up, foreclose down’; so, if there 
are several mortgagees, the later can always redeem the earlier, but 
the earlier cannot redeem the later except' by consent — Chinna Pillai v. 
V'enkatasamy, 40 Mad. 77 ; Premsukhdas v. Peerkhan, 23 N.L.R. 86, 
' A.I.R. 1926 Nag. 21 (23), 95 I.C. 979. ‘I’lTiere each of two simple mortga- 
gees files a separate suit impleading the mortgagor alone and in die auc- 
tion sales following diflFerent persons became purchasers, the priority of 
the dates of purchase determines die priority of the title to possession 


94. Where a property is 
Rights of mortgaged for suc- 
mesne cessive debts to sue- 
mortgagee, cessive mortgagees, 

a mesne mortgagee has the 
same rights against mortgagees 
posterior to himself as he has 
against the mortgagor. 
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— Md. Jaman v. Akali Mudiani, A.I.R. 1943 Cal, 577, 47 C.W,N. 682. 

A puisne mortgagee can realize his right to the jus possessendi without 
redeeming the prior mortgage — ibid. Where there are prior and puisne 
mortgages on the same property and suits are instituted by the prior 
and puisne mortgagees, each not impleading the other, the purchaser 
at the Court sale in execution of tlie decree obtained by the prior mort- 
gagee cannot redeem the purchaser at the Court sale in execution of 
the decree obtained by the puisne mortgagee — Shanmugam Nadar v. 
Sivan Pilai, A.I.R. 1967 Mad. 41S. 

95. Where one of several 95. Where one of several . 
Charge of mortgagors redeems Right of mortgagors redeems 
one of the mortgaged pro- redeeming the mortgaged, pro- 
co!"ort- perty, and obtains to’ perty, * * * he shall, 
gagors who possession thereof, he expenses, iji enforcing his right 
redeems, g charge on the of subrogation under section 92 

share of each of the other co- against his co-mortgagors, be 
mortgagors in the property entitled to add to the mortgage- 
for his proportion of the ex- money recoverable from them 
penses properly incurred in so such proportion of the expen- 
redeeming and obtaining ses properly incurred in such 
possession. redemption as is attributable . 

to their share in the property. 

Amendment ; — ^This section has been am.ended by sec. 48 of the 
T. P. Amendment Act pCX of 1929). 

The words “obtains possession” have been . omitted. See Note 
524 below. 

Retrospective effect of aniendment : — Since the amended provisions 
of sec. 92 have retrospective effect, this section lias also" got retrospective 
operation — Erij BlwkJwn v. Bhagxvan Datt, A.I.R. 1942 Oudh 449 (456) 
(F.R.). See Note lA, ante. 

This section is supplementarj' to sec. 92 in respect of co-mortgagors. . 

The old sec. 95 was applicable only when a co-mortgagor discharged 
the mortgage and not to cases coming under sec. 74 — Shamstiddin v. 
Haidar Ali, A.I.R. 1945 Cal. 194, 49 C.W.N. 104. 

522. Principle ; — ^The principle of tins section is the principle upon 
niiich contribution is claimed by and is allowed to one co-sharer of a 
property against another, when the former discharges a joint debt. The 
effect of the old sec. 95 was not to place the person claiming to enforce 
the charge completely in the position of the mortgagee in sudi a manner 
that he could enforce die cbarge of tlie mortgage-deed against those 
mortgagors who had mot borne their share in the redemption — Birendra 
v. Bahuria, A.I.R. 1934 Pat. 612 (614), 13 Pat. 356. Under the old section 
95 which was die only section containing a complete statement of the 
right of a redeeming co-mortgagor, such a mortgagor . had merely a ' 
'"charge on die shares of the other co-mortgagors for his proportion of 
the expenses” etc., but this was not a right of subrogation; and the old 
section 74, wliich was the only section dealing with subrogation, did 
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not include the case of a' redeeming co-mortgagor but was concerned 
only with the subsequent mortgagee redeeming a prior mortgage. — Umar 
Ali v. Asmatali, 58 Cal. 1167 (F.B.), 35 C.W.N. 409 (419), 130 I.C. 889. 
'fhe old section 95 has been elaborately analysed and explained in this 

case. 

Eadi and every one of the mortgagors who owns separate shares 
in the mortgaged ' property is entitled to redeem the whole estate by 
payment of the whole mortgage-debt; and seek contribution from tlie 
others — Narender v. Dtcarka, 5 I.A. 18 (27), 3 Cal. 397 (P.C.). 

The word mortgagor’ includes persons deriving title from the mort- 
gagor (sec. 59A); consequefitly, a purchaser of the equity of redemption 
of one of the mortgagors can redeem tlie whole mortgage — Dha1ce$tvar 
V Harihar, 21 CL.J. 104, 27 I.C. 780 (783); Ramchandra v. Narayam- 
stcami, 51 Mad. 810, 112 I.C. 6. A.I.R. 1928 Mad. 950 (951); MoJvan v. 
Kashinath, 3 N.L.R. 92. So also, one of tlie representatives of the 
original mortgagor can do so — Mamola v. Kedar Nath, 22 I.C. 918 (919) 
(Oudh). 

Wlien the equity of redemption vests in several persons by reason 
of gift of different portions to them, they must all be treated as co- 
mortgagors within the meaning of this section. There is nothing in sec. 
59-A to support, the view that if a mortgagor transfers his equity of 
redemption to several persons, then they cannot be co co-mortgagors — 
Nisaf V. Manzur, A.I.R. 1936 Oudh 47 (48-49), 159 I.C. 54. See also 
Md. Fariduddin v. Nand Ram, AJ.R. 1927 All. 626; Abdvl v. Abdul, 
A.I,R. 1933 Mad. 715, 65 M.L.J. 390. 

s 

The right to enforce a charge created under this section by the 
redemption of a mortgage by the holder of a part of the mortgaged pro- 
perty accrues only when the whole mortgage-debt, has been paid off, 
and the period of limitation for a suit for enforcement of Such' a charge 
is 12 years from the date of payment of the whole debt — Birendra v. 
Bahuria, A.I.R. 1934 Pat. 612, 13 Pat 356. 

523. Redeems :-r-Co-mortgagor paying money after mortgage- 
decree: — A charge is created under this section in favour of a co-mort- 
gagor who redeems, and there can be redemption .only as long as the 
mortgage subsists. Where an order absolute for sale had been passed 
under sec. 89 (repealed) of the T. P. Act the security as well as the 
mortgagor’s ri^t to redeem were ,both extinguished, and any payment 
made thereafter could not be taken as payment by way of ‘redemption’; 
consequently no charge could be created under tliis section in favour 
of the person who made such payment — Rabnath v. Ganesli Prosad, 23 
O.C. 834, 60 I.C. 213; Natcab Jcdxanara v. Mirza Shujauddin, 9 C.W.N. 
865 (867). But a different view has been taken by the Bombay High 
Court. Thus, it has been held there that even if after a decree has been 
.passed for sale, one of the co-mortgagors sells his share of the property 
and the purchaser pays off the entire mortgage-debt and saves the pro- 
perty from sale, he acquires a charge on the property in respect of so 
much of the money as the portions of the other, co-mortgagors were 
reteably liable for — Danappa v. Yamnappa, 26 Bom. 379. Tliis is also 
the view of the Allahabad High Court. See Ihn Husain v. Ramdai, 12 
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All. 110, where the mortgage was satisfied by a co-owner of the pro- 
perty after decree. 

Where tlie holder of a mortgage-decree for sale assigns it to a per- 
son who acquires the interest of one of the judgment-debtors before the 
assignment and in execution proceedings started by him the other judg- 
ment-debtors object to the execution and challenge the assignment, the 
riglits of the parties cannot be determined in execution proceedings, 
but must be left for determination in a proper suit for contribution — 
C. K. Bezbarua v. Golak Chandra, A.I.R. 1939 Cal. 42S (427), 70 C.L.J. 
143, 183 I.C. 792. 

Under the present Rule 5 of Order 34, the mortgagor can redeem 
even after sale, and before the confirmation of the sale. 

Payment need not be made in Court: — ^If the money is paid out 
of Court, and the decree-holder accepts it, and certifies the payment, 
the requirements of this section are fulfilled — Tukarama v. Arjuna, 54 
I.C. 904 (Nag.). 

Although it is possible for co-mortgagors to work out the equities 
as between themselves by a contribution suit where some of them are 
made to discharge a burden which primarily rests on others, still the 
Court should avoid doing anything which would unnecessarily in\'olve 
such a course — Lalit Mohan v. Krishnadhan, A.I.R. 1939 Cal. 166 (169), 
42 C.W.N. 1170, 68 C.L.J. 139. 

Redemption by payment of balance due: — 'A person is said to ‘redeem’ 
a mortgage, if he pays off the balance of money remaining due on the 
mortgage and releases the security. Tliercforc, a co-mortgagor is 
entitled to a charge under this section who pays off the balance of 
money due upon the mortgage and releases the property — Hira Kiicr v. 
Palku, 3 P.L.J. 490, I.C. 479. 

524. Possession not necessary ; — ^Tlie old section contained the 
words “obtains possession” which gave rise to some misunderstanding, 
for which the Legislature has thought fit to omit them from the present 
section — see Mohan Singh v. Sctva Ram, A.I.R. 1924 Oudh 209 (217), 75 
I.C. 579. 

In other words, if the mortgagee was not in possession, the redeem- 
ing co-mortgagor need not obtain possession. Sec Bhagwan Das v. 
Hardei, 26 All. 227; Ibn Hasan v. Brijbhukhan, 26 All. 407 (417). Hira 
Kuer v. Palku, 3 P.L.J. 490, 46 I.C. 479. Ghulam Mania v. Banno, 4 O.C. 
273; Qamar Jahan v. Mwijiey Mirza, 12 O.L.J. 313, 2 O.W.N. 413, 92 
I.C. 559, A.I.R. 1925 Oudh 613; Mobun v. Kashinath, 3 N.L.R. 92; Jag 
Mohan v. Naurang', 20 O.C. 72, 39 I.C. 186 (187). 'Fite section must be 
construed on the footing that in cases in which there is no question 
of obtaining possession, the charge is intended to follow immediately 
upon the redemption — Umar Alt v. Asmniali, 58 Cal. 1167 (F.B.), 35 
C.W.N. 409 (419). 

Redeeming mortgagor’s right of subrogation : — See Note 517 under 
sec. 92. 

524A. Expenses properly incurred :- 7 -The poundage fee paid by 
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the judgment-debtor for setting aside lire sale of the mortgaged property 
is not an expense properly incurred in redeeming the mortgage — Damo- 
darasami v. Govkx^raiiilu, A.I.R. 1943 Mad, 629 (F.B.), (1943) 1 M.L.J. 
291. So also tlie compensation which a mortgagor has to pay to die 
auction-purchaser on the sale of the mortgaged property being set aside 
under O. 21, r. 89 C. P. Code is not an expense properly incurred — ibid. 

525. Diterest : — Under this section die redeeming co-mortgagor is 
given a charge only for the expenses properly incurred by him in redeem- 
ing the property, but it does not provide for interest on the redemption- 
money. It lies on die discretion of the Court to allow a reasonable 
interest-^fl/«r Iman v. Amir Isah, 49 Bom. 591, A.I.R. 1925 Bom. 484 
(485), 88 I.C. 658. See also Smcabai v. Krisltiixa, A.I.R, 1948 Nag. 256, 
I.L.R. 1946 Nag. 668. In the Privy Council case of Ahmad Wall Khan v. 
Shamsul, 28 AU. 482 (P.C.), dieir Lordships did not allow interest from 
the date of redemption, but only from the date of institution of the suit 
by the redeeming co-mortgagor to recover from the other co-mortgagors 
their share of the redemption-money, and the interest was allowed at 
the Court-rate (6 per cent).- No interest was allowed for the intervening 
period. This case has been followed by the Bombay High Court in 
Gafur Iman v. Amir Isab, supra. 

The Calcutta High Court holds that die doctrine of subrogation 
is only a fiction of law, and die extent to which it would be carried in 
any particular case must be governed by equitable considerations, so as 
to attain the ends of substantial jxis’dce—Digambar v. Harendra, 14 
C.W.N. 617 (623), 11 C.L.J, 226, 5 I-C. 165. In tliis case (p. 624), interest 
at the rate stipulated in the mortgage was allowed from the date of 
redemption iip to the date when it was decreed that the redeeming 
mortgagor had a charge on the shares of the otiier co-mortgagors ; and 
from that date up to the date of realisation, at the Court-rate. The 
Oudh Court holds that the rate of interest must be reasonable. The 
fact that the redeeming co-mortgagor had to boiTOW redemption-money 
at a high rate of interest is not a ground for charging the same rate from 
the other co-mortgagors — Jago v. Arjun, 49 I.C. 280 (Oudh). See also 
Raushan Alt v. Kali Mohan, 4 C.L.J. 79, where the Court allowed inter- 
est at 12 per cent. The limited right of subrogation created by this 
section must be treated as if in fact it entitles the co-mortgagor to 
enforce the terms of the mortgage-bond. Tlie question of what interest 
.should be payable to the co-mortgagor paying the mortgage-debt or 
what amount and from what date, is one at the discretion of the Court 
—Birendra v. Bahurai, A.I.R. 1934 Pat. 612 (614), 13 Pat. 356, 

Mortgage by deposit of title-deeds. 

96 . The provisions hereinbefore contained which apply to 

Mortgage by deposit a simple, mortgage shall, SO far as may be, 

of title-deeds. apply to a mortgage by deposit of title-deeds. 

This section has been inserted by sec. 48 of the T. P. Amendment 
Act (XX of 1929). 

97 . {Repealed by Act V of 1908.1 

See O. XXXiy, r. 13 in the Appendix. 


107 
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Anomalous Mortgages. 

98. In tlie case of a mort- 98. In the case of an ano- 
Mortgage ^age, not being a Rights and ?nalous mortgage th& 

notdescrib- simple mortgage, a liabilities of rights and liabilities 

mortgage by condi- anom“ious of the parties shall 

(b), (c), (d) tional sale, a usu- mortgages, be determined by 

and (e). fructuaty mortgage, their contract as evidenced in 

or an English mortgage, or a the mortgage-deed, and, so far 
combination of the first and as such contract does not 
third, or the second and third, extend, by local usage, 
of such forms, the rights and 
liabilities of the parties shall 
be determined by their con- 
tract as evidenced in the 
mortgage*deed, and, so far as 
such contract does not extend, 
by local usage. 

Amendment ; — Tliis section has been amended by sec. 49 of the T. 
P, Amendment Act (XX of 1929). 

Scope : — ^The general recognized forms of mortgages are defined in 
sec. 58 ante, but parties in course of business are sometimes apt to 
import in particular mortgage transactions some terms which do not strict- 
ly come witliin any of these general forms. Tire terms may partly be 
of one form of mortgage and partly of another and tins is the sort of 
combination which is contemplated by this section — Buttokristo v. Gov- 
indaram, A.I.R. 1939 Pat. 540, 182 I.C. 132. 

Where by the terms of a mortgage, the mortgagee is given the right 
to recover the mortgage-debt by sale of the mortgaged property and in 
the alternative by realising the rent of that property from the tenants, 
the mortgage being a combination of a simple and a usufructuary mort- 
gage does not fall within the scope of sec. 98 as it was before the amend- 
ment of 1929 — Ibid, at p. 542. 

Tlie rights and liabilities of parties to an anomalous mortgage are 
governed by sec. 98 which however does not altogether exclude the oper- 
ation of other relevant provisions, provided they are not inconsistent 
with the contract in the deed. Tlius where the mortgagee of an anomal- 
ous mortgage is obliged to pay a previous mortgage debt for obtaining 
possession of the mortgaged property, he has the legal right of subrog- 
ation under para 1 of sec. 92, where sudi a right is not excluded from 
the term of the contract between the parties — Jagdeo v. Rainbilasii, 
A.I.R. 1950 Pat. 13, 28 Pat. 531. See also tiundaldas v. Balukhan, A.I.R. 
1943 Sind 59, I.L.R. 1942 Kar. 452. 

526. General principles applicable ; — Tliis section provides tliat the 
provisions in the Act relating to the rights and liabilities of the parties 
do not apply to an anomalous mortgage which is governed by the deed 
itself. But the principle of substitution of some other property for the 
mortgaged property being a general principle of law not prodded for 
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in the Act is not afiEected by this section — Ganga Prasad v. Dulari Saren, 
A.I.R. 1937 Pat. 345 (347), 170 I.C. 134. 

It has' been held that the provisions of sec. 60 are imperative and 
the ri^t of redemption cannot be lost even in the ease of an. anomalous 
mortgage — Chellakutti v. Veragappa, A.I.R. 1925 Mad. 366, 82 I.C. 809. 
But in a FuU Bench case of the Madras High Com-t Wallis, C. J. and 
Sheshagiri Ayyar, J. Avere of opinion that sec. 60 does not apply in the 
case of an anomalous mortgage when there is a contract or local usage 
to the contrary — Kahdula v. Padmanobhudu, 43. Mad. 589 (F.B.). 

527. Rights and liabilities : — In the case of an anomalous mortgage, 
tlie rights and liabilities of the parties should be determined by- the con- 
tract as evidenced. in tlie mortgage-deed. Thus, where according to the 
terms of an anomalous mortgage-deed, there was no provision for' pay- 
ment of interest after 4 years, held tihat interest was not claimable after 
that period — Sundar Dei v. Thakur Baldeo, 28 I.C. 161, 18 O.C. 10. Tlie 
mortgagee may have a right to foreclose or to bring the property to 
sale according to the terms of the deed. If there is no provision in the deed, 
for sale, the mortgagee has no -right to bring the property to sale — Madho 
Rao V. Ghulam, 15 N.L.R. 134 (P.C.), 56 I.C. 717 ; Qajadhar v, Sibananda, 
28 C.W.N. 532, A.I.R. 1924 Cal. 592, 81 1.C. 768. But see Sm^. Sai>iiri Deoil 
V. Smt. Beni Debt, A.I.R. 1968 Pat. 222 where it has been held the mort- 
gagee is entitled to realise the mortgage money by sale even in the 
absence of any provision to that effect in the deed. It is only^ where 
sale is specifically prohibited that the money cannot be realised by . sale. 
If the mortgage-deed provides both for foreclosure or for sale according 
to the option of the mortgagee, he can bring either a suit for foreclosure 
or a suit for sale j and in such a case, if he brings a suit for foreclosure, 
the mortgagor cannot compel him to~ accept a decree for sale, unless he 
(the mortgagor) proves by satisfactory evidence that the remedy sou^t 
for by the mortgagee is manifestly injurious to his interest — Natoab 
Sijed V. Balak Ram, 18 I.C. 24 (Oudh). In a dakhal-rehan deed tlie mort- 
gagors stated that they had taken a loan which they , expressly promised 
to pay by a certain date. It was next stipulated tliat in the event of 
non-payment, die creditors would be put in possession of certain pro-' 
perty as dakhal-rehandars until payment. There was a further stipula- 
tion that if the creditors, through any act done by the mortgagors or in 
My manner failed to get possession, they .should be at liberty to real- 
ize the principal with interest from the person and properties of the 
mortgagors or from the relvan property in any manner they liked : held 
that the mortgage was of an anomalous' kind and the rights and liabilities 
of die parties were to be determined by their contract as evidenced by 
the deed. As the deed created a personal liability, the assignee of the 
mortgagee was entided to get a decree under Or. 34, r. 6, C. P.. Code, 
against the mortgagor personally — Beni Madho v. Janki, A.I.R. 1937 Pat. 
261 (262). 169 i;C. 75. ' 

A mortgage-deed contained the following tenns : “As we have 
TMeived Rs. 500, you will, in lieu of die said amount and interest, enjoy - 
me said property for three years by virtue of Arakathi Otti on the con- 
^^^t on the' expiry of the said 3 years we should redeem die land 
without paying either principal or, interest, and you will oh the expiry 
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of the said 3 years deliver possession without objection.” Hie mortga- 
gee obtained possession of only a portion of tlie land. Held that on tie 
ej^iry of the three years, the mortgagee was boimd to deliver posses- 
sion of tliat portion to tlie mortgagor, according to the terms of the 
deed, and was not entitled to retain possession of that portion on the 
ground that possession of the whole had not been given to him. His 
remedy was to sue for damages for breach of contract in not giving 
possession of the whole of the land — Visvalinga v. Palaniappa, 21 Mad. 
1 (3). A usufructuary mortgage was made for four years, and it was 
covenanted “that the mortgagee, will credit the profits towards tlie yearly 
interest. Should any deficiency arise,, tlie mortgagor will pay the same 
from his own pocket, and the whole money, principal and interest, hav; 
ing been paid at tlie expiry of the term, tlie mortgaged property be 
redeemed.” Held that as a term was fixed in the bond, it was not a 
purely usufructuary mortgage, but an anomalous mortgage; and the 
intention of the parties was that if at the expiration of the four years 
the principal and interest were paid up by the mortgagor, the mortgage 
would be redeemed ; but in tlie event of tliis not taking place either by 
reason of the profits having been insufficient to pay tlie mortgage-debt 
with interest or the mortgagor having failed to do so, tlie mortgage 
relations between the parties were to continue upon the same terms as 
theretofore — HikmatuUa v. Iman Ali, 12 All. 203 (205). If a deed pur- 
porting to create a usufructuary mortgage contains a personal covenant 
to pay the transaction is an anomalous mortgage entitling the mortgagee 
to bring a suit for sale — Ramchatidra Naidu v. Hassim Bi, (1968) 1 
M.L.J. 139. A deed of anomalous mortgage contained a clause that in 
case of default of payment the mortgage might bring a suit for sale, 
and in ease the whole amount was not realised by the sale, he was to 
have a personal remedy against the mortgagor for the balance. The 
mortgagee brought a suit for a money-decree against the mortgagor. 
Held that the creditor could not rely on the personal covenant and get 
a simple money-decree as tiie covenant could be availed of only in a 
certain contingency (uiz., the insufficiency of the sale-proceeds to dis- 
charge the whole debt) which had not arisen — Kalha v. Mathura Das, 
21 O.C. 341, 50 I.C. 220 (221). 

It was held in certain Madras cases that since the rights of the parties 
are governed by the term of the contract, any covenant agreed between 
the parties in a deed of anomalous mortgage must be enforced, even 
tliough it amounted to a clog on redemption — Kiittikat v. Ktinhikava- 
mma, 1918 M.W.N. 235, 43 I.C. 989 ; Hakeem Patte v. Sheikh Davood, 
39 Mad. 1010 ; Kandvla Venkiah v. Donga Pallaya, 43 Mad. 589 (598, 
609) (F.B.), 57 I.C. 724. But this view has now been overruled by a 
Privy Council case. In this case, the mortgage-deed provided tliat the 
property was mortgaged for five years, that tire mortgagor was to redeem 
at the end of the term, and that if he did not do so, the mortgagee was 
to have the option of taking possession for a period of twelve years. If 
the mortgagee took possession, the mortgagor would not be entitled to 
redeem within 12 years. Hie mortgage-debt not having been paid at 
the end of five years, the mortgagee took possession ; in tlie same year 
the mortgagor sued to redeem. The mortgagee contended that since he 
elected to take possession, the mortgagor was not, entitled to redeem till 
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after the expiry of twelve years. Held tliat even if it were an anomal- 
ous mortgage in which the rights and liabilities of the parties are deter- 
mined by the agreement entered into between them, stiU such agreement 
cannot defeat the statutory right of rdemption conferred by section 60. 
That section is unqualified in its terms and is not controlled by the pro- 
visions of sec. 98, and it lays down that a mortgagor has a right of 
redemption as soon as tlie principal money has become due. In tlie 
present case tlie mortgage is stated to be for five years, which means that 
the principal money becomes due after 5 years, and the mortgagor’s right 
of redemption consequently accrued after the expiry of that period. This 
right cannot be defeated or postponed for 12 years by reason of the 
mortgagee taking possession. In other words, an agreement creating a 
clog on redemption cannot be enforced even in an anomalous mortgage 

Mtihammad Sher Khan v. Raja Seth Stoami Dcj/aZ, 44 All. 185 (P.C.), 

25 O.C. 8, 66 I.C: 853, A.I.R. 1922 P.C. 17. If the suit for the sale of a 
property subject to a usufructuary mortgage containing also a stipula- 
tion for the sale of property is dismissed the mortgagee’s .right to possess 
is not thereby extinguished — Bharoselal v. Danjao, 1961 Jab. L.J. 1207. 

Where the stipulation in the deed entails great hardship on the parties 
and amounts to a penalty, it will be relieved against by the Court. See 
Kottal Uppi V. Edamlath, 6 M.H.C.II, 258. Assuming that die Court has 
jurisdiction to grant relief against penalty, the Court has no jurisdiction 
to re-open a final deci'ee for foreclosure for die purpose of extending 
the time for foreclosure on equitable grounds— Awfffr Singh v. Md. Ejaz 
Rasool, A.I.R. 1950 P.C. 88, 54 C.W.N. 313, 77 I.A. 53. 

Local usage ; — As instances of local usage, mention may be made 
of otti and kanom mortgages, which according to die custom prevailing 
in Malabar are not redeemable before 12 years from the date of .their 
execution. In modem times, kanoms have acquired many of the incid- 
ents of mortgage and are recognised as anomalous morfgages-^Afoidi/ni 
V. Poothari, A.I.R. 1933 Mad. 876 (879), 65 M.L.J. 826. See Note 348A 
under sec. 58. 


99. {Repealed by Act V of 1908.) 

See O. XXXIV, r. 14, C. P. Code in the Appendix. 

Charges. 


100. Where immoveable 
property of one 
; person is, by act of 
parties or operation of law, 
made security for the payment 
of money to another, and the 
transaction does not amount to 
a mortgage, the latter person is 
said to have a charge on the 
property ; and all the provisions 
hereinbefore contained as to a 
mortgagor shall, so far as may 
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parties dr. operation of law 
made security for the payment 
of money to another, and the 
transaction does not amount to 
a mortgage, the latter person is 
said to have a charge on the 
proi)erty ; and all tlie provisions 
herein-before contained which 
apply to a simple mortgage 
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shall, so far as may be, apply to 
such charge. 

Nothing -in this section ap- 
plies to the charge of a trustee 
on the trust-property for ex- 
penses properly incurred in the 
execution of his trust, and save 
as otherwise expressly provided 
by any law for the time being in 
force, no charge shall be en- 
forced against any property in 
the hands of a person to whom 
such property has been trans- 
ferred for consideration and 
without notice of the charge. 

Amendment : — ^"rhis section has been amended by sec. 50 of the T. P. 
Amendment Act QDC of 1929). 

527A. Effect of amendments : -The amendments in this section were 
made not for altering the law, but for making it clearer — Goswami v. Ram- 
chandra, A.I.R. 1944 Nag. 1, I.L.R. 1943 Nag. 713 ; Rnstomalli v. Aftab- 
huseinkhan, A.I.R. 1943 Bom. 414," 45 Bom. L.R: 862 ; Kulandaivelu v. 
Sowbhagmal, A.I.R. 1945 Mad. 350, (1945) 1 M.L.J. 261 ; Mt. Indrani v. 
Maharaj, A.I.R. 1937 Oudh 217 (F.B.) ; Municipal Board v. Roop Chand, 
A.I.R. 1940 All. 456, I.L.R. 1940 All. 669. Even before the amendment 
a charge whether created by act of parties or by operation of law was not 
enforceable against a transferee for consideration without notice — Rustom- 
alii V. Aftabhuseinkhan, supra. See also Bapurao v. Narayan, A.I.R. 1950 
Nag. 117, LL.R. 1949 Nag. 802. 

Amendment is retrospective: — ^As this section is not referred to in . 
sec 63 of Act XX of 1929, the amendment made herein is retrospective — 
Indra Narain v. Md. Ismail, I.L.R. 1939 All. 885, (1939) A.L.J. 849, A.I.R. 
1939 All 687 (688) per Bennet and Verma, JJ. ; Barhii v. Jasoda, A.LR. 
1945 Pat. 426, 24 Pat. 260 ; Sheo Narain v. Lakhan, A.I.R. 1945 Pat. 434, 
24 Pat. 345 relying on Tika Sao v. Hari Lai, A.I.R. 1940 Pat. 385 (F.B.), 
19 Pat. 752. See Note lA, ante. 

Scope : — This section, as amended, applies to transfers by auction- 
sale in execution of decrees — Ibid. For a contrary view see Surayya v. 
Venkataramanamma, (1940) 1 M.L.r. 831, A.I.R. 1940 Mad. 701, 1940 
M.W.N. 341. This section read with O. 34 r.. 14 C. P. Code does not apply 
where a decree for future maintenance , says that the maintenance will be 
a first charge upon certain properties as an additional safeguard to the 
decree-holder — Sheonandan v. Asrafi Kuer, A.I.R. 1946 Pat. 216, 12 B.R. 
333. The first charge referred to in sec. 65 Bengal Tenancy Act is not a 
charge within this section — Dirpal v. Kdramchand, A.I.R. 1952 Pat. 9. 

A charge may be created on property which will come into existence 
on a future date, and it may be enforced then and will have priority over 
a charge on that property created after that date— AZfcasft Ali v. Nath Bank, 
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be, apply to the owner of such 
property, and the provisions of 
sections 81 and 82 shall, so far 
as may be, apply to the person 
having such charge. 

Nothing in this section ap- 
plies to the charge of a trustee 
on the trust-property for ex- 
penses properly incurred in the 
execution of his trust. 
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A.I.R. 1951 l-i*-!!- (1951)' 3 Ass. 1. A charge already created will 

continue to subsist so long as it is not extinguished — Bardha Devaswom v. 
Ummer Sait, A.I.R. 1951 Tr.-Coch. 17. 

In view of the preamble, the Act cannot be regarded as exhaustive 
when it deals with allied topics like charges which are foreign to its pur- 
pose — Chasiram v. Kundcmbai, A.LR. 1940 Nag. 163 (166), 1940 N.L.J. 1. 

The first part of this section deals with substantive rights and the 
second with the manner in which they are to be enforced. The latter 
portion does not govern the former; hence as agreement which clearly 
falls within the definition of charge cannot be invalidated altogether simply 
because it contains provisions which offend against the procedure law 
as laid down in the later portion of the section — Renukabai v. Bheosan 
Hapsaji, A.I.R. 1939 Nag. 132, 1939 N.L.j. 129, 185 I.C. 33. 

"Act of parties". "Operation of law" : — ^An act of party is an expres- 
sion of the will or intention of that party directed to the creation, transfer 
or extinction of a right. An act of law on the other hand means the 
-creation, transfer or extinction of a right by operation of the law itself, 
independent of any consent on the part of the party affected. Con- 
sequently, decrees are not outside the expression “operation of law" — 
Bapurao v. Narayan, A.LR. 1950 Nag. 117, I.L.R. 1949 Nag. 802. 

528. Mortgage and charge distinguished : —(1) A mortgage is a 
transfer of interest in a specific immoveable property but a charge is not. 
This distinction has been fully set out in Note 327 under sec. 58. See also 
Bapurao v. Narayan, supra. 

(2) A charge may be created by act of parties or by operation of law ; 
but a mortgage can be created only by act of parties. 

(3) A simple mortgage carries a personal liability, unless excluded by 
express contract. But the same rule does not apply to a charge ; in fact 
the rule is opposite, because by the definition of a charge no personal 
liability is created. But where a charge is the result of a contract, there 
may be a personal remedy. Every case must depend upon its own facts — 
Raghukul v. Pitam, 52 All. 901, A.LR. 1931 All. 99 (100), 130 I.C. 198 ; 
Balasubramania v. Sivaguru, 21 M.L.J. 562, 11 I.C. 629 (632) ; Rama- 
brahman v. Venkatanarasu, 23 M.L.J. 131, 16 LC. 209 (210). See Note 534 
post. • 

(4) A power to bring the mortgaged property to sale is given in a 
simple mortgage either expressly or by implication ; but a charge does not 
contain any words to that effect — Balasubramania v. Sivaguru, (supra). If 
the date is specified, the property is specified, there is a covenant to pay 
and there are words which indicate that the property is to be sold in case the 
debt is not paid, then the bond should be treated as creating a mortgage 
and not mere charge — Narayanasamy v. Ramasamy, 12 L.W. 674, 60 I.C. 
611 (613). But like a simple mortgage a charge-holder has the right to 
bring the property to sale. 

• / 

(5) A charge created by operation of law (e.g., a charge created by a 
decree) does not require the formalities (e.g., registration) prescribed by 
sec. 59 for a mortgage — Gobinda v. Dwarka, 35 Cal. 837 (841), Maina v. 
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Bachchi, 28 All, 655 (660). (But a charge created by act of parties requires 
registration — Maina v. Bachchi, 28 All. 655^ at p. 659). 

(6) As regards the relief granted, there is now no distinction between 
a charge and a simple mortgage. 

(7) In the case of a charge the property need not be specific. A charge 
differs from a mortgage not only in form but in substance. For instance 
a plea of purchase for value without notice may be good against a charge, 
but not against a mortgage — Bapurao v. Narayan, A.LR. 1950 Nag. 117, 
I.L.R. 1949 Nag. 802. 

A charge in India cannot usefully be compared with a charge, legal 
or equitable, in England, because in India such a charge is defined by 
statute — Dyu Bhairoprasad v. Jugal Prasad, A.LR, 1941 Nag. 102, 1940 
N.L.J. 651. 

A charge is not exactly identical with a mortgage. One obvious dis- 
tinction is that a mortgage is for a fixed term whereas charge may be in 
perpetuity. In - the case of a mortgage it can be ultimately redeemed, 
whereas a charge in perpetuity cannot be rcdeemd at all — Matlub v. Mt. 
Kalawati, A.I.R. 1933 All. 934. Jnanendra v. Sashi Mukhi, 44 C.W.N. 240, 
A.LR. 1940 Cal. 60, 186 I.C. 833, In the case of a recurring charge even 
although the charged property might be sold in execution of a decree 
for arrears payable in respect of the sum charged, the liability in respect 
of future payments would ordinarily remain after the sale, and as a charge 
is attached to the property, the auction-purchaser would ordinarily get the 
purchased property subject to the charge — Janendra v. Sashi Mukhi, supra. 

The substantial distinction between a mortgage and a charge lies in 
the fact that while in the case of a mortgage there is the transfer of the 
interest in the immoveable property, there is no such transfer of interest 
in the case of a charge which merely secures payment of the money against 
specific property — Gobinda v. Dwarka, 35 Cal. 837 (841) ; Siva Prasad v. 
Beni Madhab, 1 Pat. 387 (392), A.I.R. 1922 Pat. 529, 70 I.C. 24 ; Royzuddi 
v. Kali Nath, 33 Cal. 985 ; Nathan v. Durga, 52 All. 985, A.LR. 1931 All. 
62 (64),' 130 I.C. 489 ; Narain v. Murli Dhar, 6 O.W.N. 903, A.LR. 1929 
Oudh 539 (541), 121 I.C. 81 ; Akshoy v. Coi-poration of Calcutta, 42 Cal. 
625 ; Sharif Ahmad v. Hunter, A.LR. 1937 Oudh 35 (42) (F.B.), 166 I.C. 
477 ; Sikandar Ara v. Hasan Ara, A.I.R. 1936 Oudh 196, 165 I.C. 70 ; U. P. 
Government v. Manmohan, A.I.R. 1941 All, 345 (F.B.). 

A charge is in the nature of a mortgage and the charge-holder is entitl- 
ed to recover the amount due to him from whatever portion of the property 
he chooses. The question how far each of the owners of the property 
burdened with the charge is liable, is a question of contribution and does 
not concern the charge-holder — Parshadi Lai v. Brij Mohan, A.I.R. 1936 
Oudh 52 (54), 11 Luck. 575, 159 I.C. 117. 

Whether a transaction creates a charge or not is to be gathered from 
the intention of the parties as expressed in the contract — Mohiyi v. Puma-- 
Shashi, 55 C,L.J. 198 ; Venkata v. Venkata, A.LR. 1931 Mad. 140 (145), 54 
Mad. 163, 135 I.C. 17 ; Jeut Koeri v. Mathura Koerii A.I.R. 1926 All. 171, 
24 A.L.J. 125, 90 LC. 787. 

There is no difference in principle between a charge created by a 
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decree and one created by contract ; a charge in either case creates no 
interest in the property, and it is in this respect that it differs from a mort- 
gage— Mi- Indrani v. Maharaj Narain, A.I.R. 1937 Oudh 217, 166 I.C. 662 

(F.B.). 

A charge created for the payment of a legacy or an annuity or main- 
tenance-money by a will or trust-deed is easily distinguishable from a mort- 
g^gQ—Gobinda v. Dwarka, 35 Cal. 837 (842). 

The ‘charge’ referred to in sec. 65 of the Bengal -Tenancy Act is not 
such a charge as that defined by sec. 100 of the Transfer of Property Act, 
and does not require to be enforced in the same manner. Thus, a landlord 
who had got a decree for arrears of rent of an under-tenure was not res- 
tricted to executing the decree by sale of the under-tenure in the first 
instance, but could execute it in the ordinary manner against the judg- 
ment-debtor’s person or other property, moveable or immoveable — Fotick 

V. Foley, 15 Cal. 492 ; Royzuddin v. Kali Nath, 33 Cal. 985. 

✓ ' 

Charge and lien distinguished : — (1) The main distinction between the ‘ 
two terms is that a ‘charge’ may be created by act of parties or by opera- 
tion of law, whereas a ‘lien’ can arise only by operation of law. “A lien 
answering to the. tacita hypotheca of the Civil Law, is a right conferred ' 
by law, and not by contract, upon one man to retain possession of or have 
a charge upon property real or personal belonging to another, until certaini 
demands are satisfied. But in some works the word ‘lien’ is used to 
include not only lien arising by operation of law, but also charges or 
hypothecations arising out of contract ; as where one agrees to give another 
a ‘lien’ on property." — ^Fisher on Mortgage, 5th End., p. 2. 

(2) A ‘‘charge’’ in strictness' not only empowers its possessor in any 
case to hold the property charged, if in his possession, but also gives him 
the right to come into Court and sue actively for the satisfaction of his 
claim. A ‘‘lien’’ strictly is neither a jus in rent nor 'c jus ad rem, but is 
simply a ri^t to possess and retain property until some charge attaching 
to it is paid or discharged. Story’s Equity Jurisprudence, § 506, cited in 
Kishgn Lai v. Ganga Ram, 13, All. 28. 

(3) A charge is confined to immoveable property but a lien may be 
had in respect of moveable also. 

The possession of a mortgagee who has constructive' notice of a charge 
on the property mortgaged resembles that of a trustee under sec. 91, 
Trustees Act II of 1882. Hence he is as much bound to fulfil the obligation 
which attaches to the property mortgaged as the mortgagor himself, there 
being an equitable lien under the law — Renukabai v. Bheosan Hapsaji A.I.R. 
1939 Nag. 132 (134), 1939.N.L.J. 129, 185 I.C. 33. 

529. Requisites of a charge by act of parties A document creating 
a charge on immoveable property must be a document that creates such 
charge immediately on the execution, v/ithout operating as a charge at 
some future time. When the Legislature speaks of a charge under this 
section, it speaks of something which operates .as a charge upon the land 
V Immediately as it is executed and not as a mere possibility of a charge— 
Mct/Ao V. Sidh Binaik, 14 Cal. 687 ; Harjas Rai v. Naurang, 3 A.L.J. 200 ; 
Abdul Samad v. Municipal Committee, 67 I.C. 939 (Lah.). A charge cannot 
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be. created on a future contingency. An ekrarnama which does not say 
that the properties mentioned therein remain liable for the allowance from 
the date of execution of the document, but only says that if the allowance 
remains in arrear in future the properties may be sold for realisation of 
the same, cannot be said to create a charge — Mohini v. Puma Sashi, 36 
C.W.N. 153, A.I.R. 1931 Cal. 451, 138 LC. 24 ; Rajaram v. Jagannath, 
A.I.R. 1926 Oudh 209 (210), 91 LC. 507 ; but see Kesari v. Tansukh, A.I.R. 
1934 Lah. 765 (767), 153 LC. 1064 and Hamarn v. Md. Akbar, A.LR. 1937 
Pesh. 76 (78), 170 I.C. 136, where it has been held that a charge can be 
created for the discharge of a contingent liability. See also Kabul Chand 
V. Badri Das, A.LR. 1938 All. 22 (25), I.L.R. (1938) All. 63, 173 LC. 130 
and the heading "floating charge" under Note 530. Where a document, after 
reciting' the receipt of a loan and the time for repayment, continued: "If 
I do not pay the money according to the stipulation, then I declare in writ- 
ing that I shall lose my ri^t to the said land. If I do not pay thq 
money according to the promise then the aforesaid Misser shall take 
possession of the land," held that the document did not create either a 
mortgage or a charge. All that it did create was the mere possobilily 
of a charge — Madho Misser v. Sidh Binaik, 14 Cal. 687. Similarly, where 
a sale-deed contained a covenant to the following effect: “If, in future, 
any person appears as a claimant of the property sold and makes a claim, 
in consequence of which there is an injury to the property sold, or we 
do not give possession, then the purchaser may recover the money from 
our person or the property sold or any other property," it was held that 
the covenant did not create a charge in favour of the purchaser — Harjas 
Rai V. Naurang, 3 A.L.J. 220. But the Madras High Court holds that an 
instrument, by which a liability not existent in praesenti but which will 
arise, if at all, in future is secured, may create a present charge within 
the meaning of this section. Thus, where in a .partition deed between 
the members of a joint family, it was provided that if owing to the default 
of two of the dividing co-parceners the debts which they had undertaken 
to pay should have to be paid by the others, then the persons who paid 
should recoup themselves out of the properties allotted to the defaulting 
parties, held that it created a present- charge within the meaning of this 
section — Imbichi v. Achampat Avupaya, 33 M.L.J. 58, 39 LC. 867. A 
valid charge can be created on the happening of a condition, where the 
condition itself is first stipulated, and the condition happens ^terwards — 
Balasubramania v. Sivaguru, 21 M.L.y. 562, 11 LC. 629 (632). See also 
Cooling V. Saravana, 12 Mad. 69. 

In a document creating a charge the form of words used is 
immaterial. Where from the circumstances of a transaction, the docu- 
ment shows an intention to make the land as security for the payment 
of the money mentioned therein, the document creates a charge— Janar dan 
V. Anant, 32 Bom. 386 (390) ; Madan Lai v. Ghasiram, A.I.R'. 1951 Pat. 
254, 30 Pat. 613 ; Gangamoni v. Kumud, A.I.R. 1950 Pat. 478. Whether 
a document creates a charge or not, must depend upon the construction 
to be placed on the document. To create a charge, it is not necessary 
to employ any technical terms, where the intention of the parties was 
to indicate in unambiguous language that definite fund should be employed 
for the discharge of a particular debt or claim, and there is no ambiguity 
either as to the amount of the debt or the amount of the fund out of 
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which the debt has to be satisfied, the transaction amounts to a charge — 
Uathan v. Durga, 52 All- 985, A.I.R. 1931 All. 62 ; Maina v. Bachchi, 
28 All. 655 (658) ; Narain v. Mtirli Dhar, 6 O.W.N. 903, A.I.R. 1929 Oudh 
539 (540), 121 I.C. 81 ; Seth Chhaganlal Madhavji v. Bai Memunabai 
Amadmiya, A.I.R. 1955 Sau. 86. 

A charge is created if the language is definite though wide. In 
construing words describing property, a distinction should be ' drawn 
between wideness of language and vagueness or indefiniteness of language. 
Where in a partition-deed it was stipulated that one of the parties should 
discharge a certain debt, and, in default, it was provided that, if either of 
the parties should fail to observe My of the provisions of the deed, the 
party in default should pay to the other party, who should have sustained 
loss, mice the amount from their properties ; held that the word “pro- 
perties” referred to the properties mentioned in the schedules to the deed, 
and consequently there was no indefiniteness. The words were 
sufficiently apt to create a charge — Manickam v. Audinarayam, 34 Mad. 
47, 5 I.C. 917. Where a bond runs thus : “To secure this money, I 
pledge voluntarily and willingly my wealth and property in favour of the 
said hanker. Whatever property, etc., belonging to me be foimd by the 
said hanker, should be available to him,*’ held that the words were suffi- 
ciently specific and certain to include all the properly of the obligor — 
Ranisidh v. Balgobind, 9 All. 158. But a promise by the debtor to pay 
out of his properly indefinitely, or an indefinite order for the satisfaction 
of a decree out of the assets of a deceased person in whosoever hands 
they may be found, does not create any charge on any specific property — 
Bheri Dorayya v. Moddipatu, 3 Mad. 35. So also, a bond which provides 
for the realisation by the creditor of the principal and interest “out of 
my moveable and immoveable property, my own milk’' is too vague to 
create a mortgage or a charge on any definite estate — Collects v. Betl 
Maharani, 14 All. 162. But where an ekrarnama provided that in the 
event of the executant not paying the maintenance lie obligee was at 
liberty to proceed against the properties relinquished by her, and in case 
she was unable to realise the arrears from those properties she might have 
recourse to the other properties of the obligor, but no particular or specific 
property was mentioned as liable for the claim, the deed could not be 
construed as creating a charge — Mohini v. Puma Sashi, 36 C.W.N. 153, 
A.I.R. 1932 Cal. 451, 138 I.C. 24. 

In order to create a charge, it is necessary that the property should 
be made security (z.e., sufficient security) for the payment of money. 
Thus, during the pendency of an appeal, the appellant offered, as security 
for stay of execution of the decree against him, a property which was 
worth Rs. 4,000. The amount of the decree and costs came up to 
Rs. 6,000. Held that the respondent decree-holder did not have a charge 
on the property for his judgment-debt, as the property was not a sufficient 
security for the payment of the decretal amount — Saniasundaram v. 
. Nachiappa, 2 Rang. 429 (435), A.I.R. 1925 Rang. 55, 84 I.C. 302. 

A charge must be created in favour of a particular person specifically 
named. A security-bond for refund of sale-proceeds in case of a reversal 
of decree in appellate Court does not amount to a charge, because the 
undertaking is given to the Court, but the Court is not a judicial person. 
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and it can neither sue nor take the property nor assign it — Mehdi AH v. 
Chunni Lai, 1929 A.L.J. 902, A.I.R. 1929 All. 834 (836), 119 I.C. 81 ; see 
also Raj Raghubir v. Jai Indra, 46 LA. 228, 42 All. 158 ; Akshoy Zamindarij 
V. Ram Nath, 40 C.W.N. 1281. 

Writing and Registration'. — A charge can be created without any 
written instrument at all, and even if it is in writing, it need not be regis- 
tered — Parbhu Dayal v. Babban, 1 O.L.J. 43, 23 I.C. 867 (869). But the 
Allahabad High Court is of opinion that the provisions as to registration 
contained in the Registration Act and Transfer of Property Act apply 
to charges (when created by act of parties) just as much as to mortgages — 
Maina v. Backchi, 28 All. 655 (659) ; Krishna Deva Vargara v. Official 
Liquidator, A.I.R. 1962 All. 101 ; Ilahi Bux v. Jamila Bai, A.I.R. 1959 Raj. 
143. These observations are however obiter. The law in this respect 
is thus stated by Sir Rash Behary Ghose : "It is worthy of notice that a 
charge may be created orally, although if it is created by an instrument in 
writing, it must be registered, unless made by a will or the amount secured 
is less than one hundred rupees" — Law of Mortgage, 5th Edn., p, 157. 
See also Gour’s Law of Transfer, 6th Edn., p. 1400, § 2444. It has also 
been held to be so in the case of Kuppuswamy v. Rasappa, A.I.R. 1936 
Mad. 865 (867), 44 M.L.W. 438. See also Amratlal v. Keshavlal, A.I.R. 
1926 Bom. 495 (496), 28 Bom.L.R, 939, 98 LC. 696 ; Bapurao v. Narayan, 
A.I.R. 1950 Nag. 117, I.L.R. 1949 Nag. 802. Recently the Madras High 
Court has however held that the words “so far as may be" in this section 
have not the effect of taking sec. 59 out of its purview. Unless given by a 
statute a charge on immoveable property can only be created by a regis- 
tered instrument executed by the person creating the charge and attested 
by at least two witnesses— S/ima Rao v. Sanmughasundarasioami, I.L.R. 
1940 Mad. 306, A.I.R. 1940 Mad. 140, (1940) 1 M.L.J., 922. Thus, where 
debentures of Rs. 50 each have been issued by a company, the loan being 
on the security of specified immoveable property, the debentures are’ 
invalid, if not registered — Viswanadhan v. M. S, Menon, LL,R. 1939 Mad. 
199, A.LR. 1939 Mad. 202 (203), (1939) 1 M.L.J. 185. 

In an earlier Madras case it was held that the special provisions of 
the T. P. Act relating to the attestation of mortgages do not apply to a 
charge, and even if it is attested, the provisions of the Evidence Act 
relating to the method of proof of mortgages, are not applicable thereto — 
Ramaswami v. Kuppuswami, 14 L.W. 96, 66 I.C. 554, A-I.R. 1921 Mad. 
514. But see H. Venkata Sastri v. Rahilna Bi, A.I.R. 1962 Mad. Ill (F.B.) 
where it has been held that a charge created by act of parties attracts 
sec. 100, that such a charge must be attested by two witnesses and that 
the Registering officer and identifying witnesses cannot be regarded as 
■attesting witnesses. 

530. Charge by act of parties — Instances : — ^In a suit for recovery of 
money due on baki khata accounts, a compromise was come to and a 
petition was filed requiring the defendants to pay a certain sum of money 
together with interest by instalments to the plaintiff, and further declaring 
that the immoveable properties specified therein shall be deemed to be 
hypothecated for . the realisation of the money. Held that the parties 
intended to create a charge — Govinda Chandra v. Dwarka Nath, 35 Cal- 
' '837 (844), 12 C.W.N. 849. Where a document provided that the amount 
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was to be paid in easy instalments and stipulated that the debtor would 
not alienate a specified money until the satisfaction of the debt, field that 
the property was made security for the pasmient of the debt, as the 
stipulation intended to preserve the property intact so as to be available 
for realisation of the amount. Consequently, a charge was created on 
the property — Narain v. Murli Dhar, 6 O.W.N. 903, A.I.R. 1929 Oudh 539 
(540), 121 I.C. 81. Jawahir v. Indomati, 36 AH. 201 (per Richards, C.J.) ; 
Royzuddi v. Kali Nath, 33 CaL 985. Defendants borrowed money from 
the plaintiff for starting a factory. An agreement was entered into which 
provided that in certain events the properties of the factory would be 
liable for certain moneys and that in certain other contingencies the lender 
would be at liberty to recover a certain amount from the machinery of thd 
factory or from the borrowers. A promissory note was also passed ui 
favour of the plaintiff. Held that the agreement amounted to an equitable 
charge on the property (factory) — Amratlal v. Keshavlal, 28 Bom.L.R. 939, 
A.I.R. 1926 Bom. 495, 98 I.C. 606. Where a mortgagee, after executing 
a mortgage for a village executed a further document in which he recited, 
"I shall first pay off this debt, including principal and interest, and there- 
after I can redeem the mortgaged village, having paid up the mortgage- 
money. Without the ipa 3 mient of tills debt, I cannot redeem the mort- 
gaged village.” Held that the intention of the executant was that the 
debt created b}"^ this document was a further charge on the village — 
Adiuja V. Ram Ratan, 5 5Luck. 365 (P.C.), 57 I.A. 173, 34 C.W.N. 625 
(627), 123 I.C. 191. A.I.R. 1930 P.C. 176, 59 M.L.J. 342, 28 A.L.J, 646; 
Janardan v. Anant, 32 Bom. 386 (390). By a document one J admitted 
liability in respect of which he undertook to execute a charge-bond over 
a specific share and rights in a village together with the sir land. J further 
had undertaken to get sanction for tiie transfer of sir and not to assign 
certain property until the above were carried out: Held that the last 
undertaking was to segregate the property so that it would be answer- 
able in the hands of J" should he fail to give the charge-bond, and that made 
the property a security for the payment of money, and a charge was thus 
created by the deed — T>au Bhairoprasad v. Jugal Fra'sad, A.LR. 1941 Nag. 
102, 1940 N.L.J. 651. A document statiiig “I have willingly fixed an annual 
allowance of Rs. 100 in cash in perpetuity ,out of the profits of the said 
village for my eldest brother” creates a valid charge — Kanhai Lai v. 
Muhammad Hussain, 5 AH. 11. A will devising immoveable properties 
and directing the devisee to pay certain debts of the testator from these 
properties creates a charge on them in respect of those debts — Girish 
Chunder v. Anundamoiji, 15 Cal .66 (P.C.). An agreement called a sanad 
and attested by witnesses, by which a Hindu agrees to pay to his sister, 
and after her death, to her daughter, a fixed sum every, three years out 
of the proceeds of an estate inherited by him from his maternal grand- 
mother, creates a valid charge on the produce of the estate, and tiie heir 
of the grantor takes it subject to this charge — Chalamanna v. Subbama, 
7 Mad. 23. Similarly, where an allowance had been enjoyed for more 
than three quarters of a century and had been received during all' that time 
out of certain lands, with the acquiescence of the successive owners 
thereof, it implied a valid grant of the allowance in perpetuity and that 
^^as charged on those lands — Manavikrama v. Copalan, 30 Mad. 203. 
Where P, a partner, under a consent decree in a suit for, divorce, agrees 
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to pay his unmarried daughter Rs. 250 per month and thereafter there is 
a further agreement between P, his daughter and the other partners that 
the said sum is to be paid out of the remuneration and profits payable to 
P from the firm a charge is created in favour of the daughter on the 
remuneration and profits payable to P — Commissioner of Income-tax v. 
C. N. Patuck. (1969) 1 LT.J. 14. 

Where by a jaminnama a share of A’s pulni interest is made security 
for the payment of money to B in respect of the dar-patni rent, it creates 
, a charge within the meaning of this section — Naresh v. Dhirendra, A.I.R. 
1950 Cal. 323, 54 C.W.N. 601. Where a person agrees to receive a lump- 
sum in lieu of his share in the income of a village, a charge is created 
on the income of the village in respect of that sum — Rustomalli v. 
Aftabhusein, A.I.R. 1943 Bom. 414, 45 Bom.L.R. 862. Where an agree- 
ment provided that at the time of redemption of a usufructuary mortgage 
the mqrtgagor should pay on adjustment a sum of Rs. 1000 with interest 
which the mortgagee had to spend for obtaining possession of the mort- 
gaged property,' the agreement created a further charge on the mortgaged 
property— ^heobachaii v. Madho Saran, A.I.R. 1952. Pat. 73. A document 
by which liability will arise, if at all, in future, may create a present charge 
within this section — Crowther v. Jamanabharanam, A.I.R. 1953 Tr.-Coch. 
344. But where in a partition deed direction was given that certain items 
of property should be converted into cash and the same to be utilized 
for discharging certain debts, it was held that no charge on the property 
directed to be sold was intended — Velayitdha v. Govindq, A.I.R. 1952 
Tr.-Coch. 62. 

Where in a usufructuary mortgage-bond it was provided: “In case 
the creditor is dispossessed in an}^ way, he shall realize his dues from 
my one anna share in Mouza Dharwali” ; it was held that this was not a 
mere possibility of a charge ; it was a pi’esent charge on existing property 
—Murat V. Pheku, A.I.R. 1928 Pat. 587 (588), 7 Pat. 584, 110 LC. 526. 
Where on a partition among brothers, a mortgage-debt due by the family 
is apportioned and there is a covenant by which a defaulting member’s 
share will be liable to pay any excess amount paid by another member, 
a charge is created over the property of the former for such"' amount paid 
by the latter^ — Abdul v. Abdul, A.I.R. 1933 Mad. 715, 65 M.L.J. 390.' A 
lease providing that the lessee shall be personally liable for payment of 
the rent and that certain specified properties shall be regarded as security 
for the payment and shall not be transferred by the lessee while the rent 
remains unpaid does not create a mortgage but merely a charge — Shiva 
Prasad v. Beni Madhab, 1 Pat. 387. When the intention of the parties 
is to create a liability in perpetuity not capable of being relieved absolutely 
at any time, the transaction cannot be a mortgage. An agreement to pay 
maintenance allowance to a person and to continue to pay to his 
desceiidants from generation .to generation making it charge over property 
creates a charge and not a mortgage — Matlub v, Kalawati, A.I.R. 1933 
All. 934 (937). An agreement which provides that in default of certain 
payment for maintenance by one party to the other, the latter will be at 
liberty to. cultivate a field and maintain herself clearly creates a charge, 
the intention being that she is to look to the profits of the land for main- 
tenance for a particular period. But such a charge cannot be enforced 
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by sale of the lind—Renukabai v. Bheosan Hapsaji, A.I.R. 1939 Nag, 132 
(134), (1939) N.L.J. 129, 185 LC. 33. To secure repayment of a loan a 
document called zamanatnama was executed on a proper stamp for a 
mortgage and the only condition was one restricting the executant from 
alienating certain property; held, that the instrument created a charge 
and not a mortgage — Vir Bhan v. Salig Ram. A.I.R. 1937 Lah. 35 (37), 
17 Lah. 659, 164' I.C. 381. The fact that particular allowances have been 
thrown on particular estate means that those allowances are to be paid 
out of the profits of the specified estate, and accordingly constitutes a 
charge on those estates — Sharif v. Hunter, A.I.R. 1937 Oudh 420 (421), 
167 LC. 52. 

Floating charge'. — ^The governing idea of a floating security is to allow 
a going concern to carry on its business in the ordinary course, the effect 
of which would be to make the assets liable to constant fluctuation and 
some event must happen or some act must be done by the mortgagee to 
crystallize the charge. A charge on the sub-soil right in a coal mine and 
on the kuthi, pits, machinery, pumps, boilers, etc,, is not a floating charge 
—H. V. Low & Co. v. Pulin, A.I.R. 1939 Cal. 154, 59 Cal. 1372. In the case 
of a fixed charge for the recovery of a specific sum of money from a 
specific property a transfer of interest immediately takes place when the 
charge is created, while a floating charge for the recovery of money from 
the general assets of the person who creates the charge is contingent, that 
is, on the occurrence of some event a fixed sum of money due at the time 
becomes recoverable from the specific assets which are in existence at that 
time. 'When the contigency arises, the charge is crystallized and then 
becomes a fixed charge — U. P. Government v. Manmohan, A.I.R. 1941 
All. 345 (348) (F.B.). "A floating charge on the assets of a company for the 
time being is a familiar instance of a charge being created on property not 
in existence at the time when the loan is advanced, but which is acquired 
subsequently"— pe?’ Niamatulla, ]. in Kabul Chand v. Badri Das, A.I.R. 
1938 All. 22 (25), I.L.R. 1938 All. 63, 173 I.C. 130. A floating charge in 
favour of B in respect of the stock in trade of a cloth merchant becomes 
crystallized as soon as attachment before judgment is effected at the ins- 
tance of C from whom piece goods were purchased on credit to replenish 
the stock after the creation of the charge ; therefore B has a preferential 
claim over. the sale proceeds — G. Bhar & Co. v. United Bank of India 
Ltd., A.I.R. 1961 Cal. 308. For an elaborate discussion of the question 
of a "floating charge" see K. M. Ghosh’s Company Law, 5th Edn., pp. 35, 
314-315 and 576-578. 

531.^ Charges by operation of law “The charges are founded upon 
the consideration of a duty or implied intention on the part of the owner 
to make it answerable for a specific claim,” See Fisher on Mortgage, 5th 
Edn., sec. 5.04. A charge by operation of law results not by volition of 
the parties, but as the • result of a legal obligation. Such charges are 
faiown as equitable liens in English law — Syud Nadir v. Baboo Pearoo, 
19 W.R. 255. If the parties cannot by mutual consent agree to create a 
charge, it is open to the Court, as a Court -of equity, to create such a 
charge in order to secure to the person the right to which he is entitled, 
in an effective manner — Kanhaiya Lai v. Jangi, 24 A.L.J, 649, A.I.R. 1926 
All. 527 (529). 96 LC. 39. 
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The expression "operation of law” in this section is not restricted to" 
such cases as fall under sec. 55 or sec. 73. A charge created by a decree 
based upon an award made on an agreement out of, Court or otherwise 
is a charge created by operation of law — Abdul v. Ishtiaq, A.I.R. 1943 
Oudh 354 (F.B.), (1943) O.W.N. 261. The inclusion of charges by operation 
of law in sec. 100 is not inconsistent with the scheme of the T. P. Act — 
Laxmi Devi v. Mukand Kunwar, A.I.R. 1965 S.C. 834. 

Instances — (u) Vendor's charge for unpaid purchase-money; see sec, 
55 (4) ; 

(b) Where several properties are liable for the payment of an annuity 
and the owner of one of such properties has discharged the whole liability, 
he acquires thereby a charge on the other properties — Yakub v. 'Kishen, 
28 All. 743. 

(c) Section 228 of the Calcutta Municipal Act makes the consolidated 
rate as it accrues from time to time a charge on the property — Akhoy v. 
Corporation of Calcutta, 42 Cal. 625, 27 I.C. 261. See also A. M. A. 
Firm v. Marudachalam, A.I.R. 1948 Mad. 412, (1948) 1 M.L.J. 284; 
Nawalkishore v. Municipal Board, A.I.R. 1943 All. 115 (F.B.), I.L.R. 1943 
All. 458 ; Har Chara7i v. Agra Municipal Board, A.I.R. 1952 All. 315. A 
municipality cannot enforce its charge on a property on account of arrears 
of tax in the hands of a bona fide purchaser for value at a court sale 
without notice of the charge — Hafi Abdul Gafur v. Ahmedabad Muni- 
cipal Corporation, (1967) 8 Guj. L.R. 65. 

id) A party entitled to claim contribution under sec. 82 acquires a 
charge in respect thereof. See Note 497 under sec. 82. 

N 

(e) The plaintiff agreed to advance money to the defendant company 
up to a certain limit upon the security of the stock in trade and immove- 
able property of the company which were to be mortgaged to the plaintiff. 
He made certain advances and agreed to perform the rest of the promise, 
being always ready and willing to pay the balance. Held that the agree- 
ment created a charge in favour of the plaintiff, on the assets of the 
defendant company when it went into liquidation — Hukmichand v. Pioneer 
Mills, Ld., 2 Luck. 299, A.I.R. 1927 Oudh 55 (58), 99 I.C. 483. 

if) A co-sharer who pays the entire arrears of rent under the Madras 
Estates Land Act is entitled to a charge on the other co-sharer’s portion 
of the holding — Vyraperumal v. Alagappa, A.I.R. 1932 Mad. 189, 55 Mad. 
468, 135 I.C. 609 ; Mariam v. Narayanan Thrathar Nambooripada, A.I.R- 
1965 Ker. 55. 

(g) Where a mortgagee in order to protect his mortgage lien deposits 
the amount due as arrears of Government revenue, the amount forms a 
charge upon the mortgaged property under this section read with Or. 34, 
r. 15, C. P. C.—Raj Kumar v. Jai Karan, 57 I.C. 653, 5 Pat.L.J. 248. But 
r. 14 read with r. 15 of O. 34 has no application to a case in which a charge 
is created by the decree — Mt. Kawtikabai v. Bachraj, A.I.R. 1934 Nag- 
147, 150 I.C. 492. 

(k) Where a person 'pays money for the purpose of restoring the 
property to its owner, he has a lien on the property known as a salvage 
]\en—Kunja v. Bhagabat, A.I.R. 1953 Or. 103, 17- Cut.L.T. 157. Cash 
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advance made by the mortgagee to the mortgagor to be repaid at the time 
of redemption operates as a charge and no question of limitation arises 
in recovering it— AU Mohammad v. Ramniwas, A.I.R. 196^ Raj. 258. 

Charge created by award of arbitrators: — ^An arbitrator was chosen 
by parties to make a partition. The arbitrator awarded a house and some 
shops to the plaintiff, and another house and -other shops to 'the defendant, 
and as they were of unequal value, he directed that the lots should be 
equalised by the defendant pa 3 dng Rs. 1,400 to the plaintiff as compensation 
for the deficiencies of the property allotted to him, within a month, and 
that if no such .payment was made the latter would be entitled to claim 
-interest at a certain rate,- and that the payment of the said amount would 
be a charge on the shop allotted to the defendant. Held that a valid 
charge was created — Kanhaiya Lai v. Jangi, 24 A.L.J, 649, 96 I.C. 39, 
A.I.R. 1926 All. 527. An award partitioning joint family property provided: 
“We allot the property mentioned in List A to N which shall remain in 
his possession subject to a charge for maintenance of S and if she evert 
falls out with N and they ceased to live together, the charge for main- 
tenance thereon will be at the rate of Rs. 75 a month, the amount fixed 
by us” : Held, that the words clearly created a charge in favour of S on 
the property allotted to N ; and fiiat the charge was created from the 
date of the zvfasd—Dan Kuer v. Sarla Devi, A.I.R. 1947 P.C. 8, 51 C.W.N. 
81, 73 LA. 208. Where an award provides that the first party is to get 
a certain amount from the second party and- that the amount due is 
■charged upon the immovable property given to the second party the 
charge will be invalid if the award is not registered, but the first party 
can enforce the rest of the award imposing a personal liability on the 
second party to pay the amount — M. Venkataratnam v. M. Chelamayya, 
A.I.R. 1967 Andh. Pra. 257 (F.B.). A charge created by the Arbitrator' 
in his award can be enforced in execution, because such a charge is not 
governed by sec. 100 T. P. Act — Dhirendra Nath Sen v. Santa Sila Devi, 
A.I.R. 1968 Cal. 336. A charge created by a consent decree can be enforced 
in execution — Jailaram Sakarchand v. Himatlal Hiralal & Co., A.I.R. 1968 
Guj. 156. A charge created by an award is neither ‘by act of parties’ 
nor by ‘operation of law’ — Dhirendra Nath Sen v. Santa Sila Devi, A.I.R. 
1969 Cal. 406. 

Registration: — ^A charge created by operation of laiw (e.g,, a charge 
created by a decree) does not require registration — Maina v. Bachhi, 28 
All. 655.(660); Cabinda v. Dwarka, 35 Cal. 837 (841). But a compromise 
decree creating a charge over immoveable properties which were not the 
subject-matter of the suit is compulsorily registrable under sec. 17 of the' 
Registration ActSambhiiram v. CttizariM, 40 C.W.N. 974. See the 
amended clause (vi) of sub-sec. (2) of sec. 17 of the Registration Act. 

Charge created by decree: — ^A charge which is created by a decree 
is not created by act of parties nor can it be said to have been created by 
operation of law. Such a charge does not fall under this section nor 
the principle underlying' it applies to it — Ghasiram v." Kundanlal,' A.I.R. 
1940 Nag. 163 (165, 166), (1940) N.L.J. 1 ; Debendra v. Trinayani, A.I.R. 
1945 Pat. 278, 24 Pat. 245 ; Mahesh v. Mundar. A.I.R. 1951 All. 141 (F.B.) 
1951 A.L.J. 39 ; Thangaveln Mudaliar v. Thirumalswami Mudaliar, A.I.R. 
1956 Mad. 68 ; Radhe Lal v. Ladali Prasad, A.I.R. 1957 Piinj. 92 ; Dhirendra 
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Nath Sen v. Santa Sila Devi. A.LR. 1968 Cal. 336 ; Ra]dh Bomfhadevara 
V. Rao Janardhana, A.I.R. 1959 Andh. Pra. 622 (F.B.). But see Raichand 
V. Basappa, A.LR. 1941 Bom. 71, 42 Bom.L.R. 1113 where it has been 
held that the principles underlsdng Or. 34 of the C. P. Code may and ought 
to be applied by analogy to charges created by a decree, unless the terms 
of the decree make it clear that the remedy of recovering the decretal 
amount from the property charged was not given in lieu of the personal 
remedy, but in addition to it. Where a decree declares a charge on 
certain properties, the parties to the decree as well as their privies are 
bound and one effect of this is that the questions of notice does not 
ordinarily arise — Ghasiram v. Kundanlal, supra. In a charge created by 
a decree there is no privity of estate between the charge-holder and the 
judgment-debtor and consequently the latter can deal with the property 
and a bona fide transferee from him without notice will be protected— 
— Goswami v. Ramchandra, A.I.R. 1944 Nag. 1, I.L.R. 1943 Nag. 713. 
There is no difference in principle between a charge created by a decred 
and one created by the act of parties or by operation of law — ibid. Where 
a charge-decree is merely declaratory and thus incapable of execution, 
the bona fide purchaser for value without notice takes free of the charge, 
the reason being that the legal estate prevails over a mere equity except 
when the legal owner takes with notice — Ibid, at p. 171 ; Manmolian Das 
V. Bahauddin, A.I.R. 1957 All. 575. 

Where a compromise creating a charge is incorporated in a decree, 
it creates a charge by operation of law. The mere fact that the compromise 
was not attested would not invalidate the charge — Batcha v. Perianaya- 
gammal, A.LR. 1952 Mad. 163 ; Sheo Narain v. Lakhan, A.LR. 1945 Pat. 
434, 24 Pat. 345. A compromise decree is however nothing more than 
a contract between the parties and is therefore subject to all the provi- 
sions regarding contract and is a charge created by the act of parties — 
Goswami v. Ramchandra, A.I.R. 1944 Nag. 1, I.L.R. 1943 Nag. 713 ; 
Manmohan v. Bahauddin, A.I.R. 1957 All. 575. A compromise decree) 
embodsdng an agreement that the property shall remain attached by the 
Civil Court until the decretal debt is satisfied and shall be liable to be 
sold for that debt does not create a charge — Madan Lai v. Ghasiram, A.I.R. 
1951 Pat. 254, 30 Pat. 613. But see contra Sheo Narain v. Lakhan, supra. 

A decree-holder obtained a compromise decree on 19th February, 
1932 by which a charge was created on certain immoveable property of 
the judgment-debtor. The same properly was however mortgaged to a 
third party on 26th April, 1932. The compromise decree was registered 
on 10th June, 1933: held, the mortgagee had priority over the decree- 
holder as the registration was invalid, the Registrar havi*!g no jurisdiction 
to register the decree — Rampratap v. Darsan Ram, A.I.R. 1939 Pat. 96, 178 
I.C. 505. 

Where a charge is created by a maintenance decree, no registration or 
attestation of the compromise is necessary — Jagadeesa v. Bavanambal, 
A.I.R. 1946 Mad. 243, (1946) 1 M.L.J. 143. In such a case the parties 
are not prevented from contracting out of it the rights created under the 
decree, though they cannot go before the Court and ask the decree to be 
correspondingly modified — ibid. ^Vhere a decree for future maintenance 
in favour of a Hindu widow has made the future maintenance a charge 
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on the properly in possession of members of her husband’s family and in 
execution of that decree the property is sold subject to her ri^t of futurd 
maintenance, she can, when there is again default In payment of main- 
tenance, apply for sale of that property again without bringing a suit 
under sec. 67 ante, for the immoveable property has not been made security 
for the payment of her .money by an act of parties or by operation of law. 
It is only by virtue of a decree that the charge has been created — Durgct 
Prasad v. Tulsa Kuar, A.I.R. 1939 All. 579, (1939) A.L.J. 542, 184 I.C. 626 ; 
Sivagangai _Ammal v. Jagadambal, A.LR. 1967 Mad. 126. A charge 
created by decree, e.g., where a decree makes maintenance a charge on 
specified properties, the decree-holder is entitled to realise the maintenance 
by executing the decree, without having recourse to any suit — Abdul 
Muhammad v. Seetha Lakshmi, 33 L.W. 109, A.I.R. 1931 Mad. 120 (122). 
See also Ambalal v. Narayan, 43 Bom. 631 ; Minakshi v. Chinnappa, 24 
Mad. 689 ; Indramani v. Surendra, 35 C.L.J. 61, A.I.R. 1922 Cal. 35 ; Bhoje 
Mahadev v. Gangabai, yj Bom. 621, 21 1.C. '54 (55) ; Hari Sankar v. Tapai, 
4 Pat. 693, A.I.R. 1926 Pat. 31 ; Sabitri v. Mrs. Savi, 12 Pat. 359, A.LR. 
1933 Pat. 306; Jata Bhusan Chatterjee v. Krishna Bhabini, A.I.R. 1957 
Cal. 204 ; Seethalakshmi Ammal v. Srinivasa Naikar, A.I.R. 1958 Mad. 23. 
The decree can be executed against a transferee — Attarbai v. Mishrilalsa, 
A.I.R. 1966 Madh. Pra. 318. But see Hemlata v. Bhowani Charan, 39 
C.W.N. 725, where it has been held that a separate suit is maintainable. 
Where in a suit for money a decree based upon a compromise is passed 
’ creating a charge- on certain properties for satisfaction of the decretal 
debt, the decree is capable of execution by sale of the charged properties' 
without the necessity of having recourse to a suit to enforce the charge 
under sec. 67— Mt. Kawtikabai v. Bachraj, A.LR. 1934 Nag. 147 (149), 150 
LC. 492.- If a Hindu wife obtains a decree for maintenance against her 
husband she cannot claim any charge on the properties transferred by 
the husband unless the properties retained by the husband are insufficient 
to meet the decretal dxLQS—Ramaswami Gounder v. Baghavammal, A.LR. 
1967 Mad. 457. 

Mere attachment of property, whether before or after judgment, does 
not create a charge. But where by a compromise not only the attachment 
was continued, but it was stated that until the payment of the entire 
decretal amount the judgment-debtor should not transfer the attached 
property by mortgage, sale or gift and that in default of payment of the 
instalments fixed the decree-holder would be entitled to realize the entire 
decretal amount from the land, a- charge was created in favour of the 
decree-holder — Tirath Ram v. Official ReceiverrAJiR. 1938 Lah. 509 (510), 
40 P.L.R. 429. The insertion of a clause in a compromise deed whereby 
a judgment-debtor promised to make certain payment with a provision 
that the attachment was to continue, did not however create a charge on 
the property attached before judgment — Basanti Debi v. Official Receiver, 
A.I.R. 1936 Uh. 610, 164 I.C. 940. 

Where a charge-decree is executed as a money-decree and therefore 
in that execution the decree-holder did not object to an order directing 
the property to be sold subject to a mortgage, it would not have the effect 
of existinguishing the charge — Bahru y.- Jasoda, A-LR. 1945 Pat. 426, 24 
Pat. 260. Where it was .stated in the judgment that' the decretal amount 
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would not be a charge on the plaint properties, the direction that the 
amount could be realised from the properties of the defendants’ family 
could not amount to a charge on those properties — Sankararu v. 
Dakshayani, A.I.R. 1953 Tr.-Coch. 193. 

Where a particular right is charged on specific immoveable property 
by a decree of Court, such right cannot be enfored against a subsequent 
transferee for valuable consideration without notice of the charge— 
Basumati Kuer v. Harbansi Kuer, A.I.R. 1941 Pat. 95, 21 P.L.T. 783. The 
holder of a charge decree, when the charge is created in lieu of the 
personal liability of the judgment-debtor, must first exhaust the charge 
before proceeding against any other property of the judgment-debtor, but 
when the charge is created in addition to the personal liability of the 
judgment-debtor, the decree-holder is not held to any rule of priority in 
executing the decree — Mustafa Sheriff v. Raghavehi Naidu (1967) 1 Mys. 
L. J. 664. A contract between two parties is nevertheless a contract 
though it is embodied in a decree. Hence a charge created by a -decred 
in pursuance of an agreement between the parties would be a charge 
created by act of parties and consequently one contemplated by this 
section — Ibid._ Where a charge is created by a decree, it binds a person 
who claims through the judgment-debtor although such person acquires 
the property without notice of the charge — Ahsan v. Maina, A.I.R. 1938 
Nag. 129 (131), 172 I.C. 949. A charge created by a decree of a foreign 
Court over property outside its jurisdiction is invalid — Sarfaraz v. Md. 
Salim, A.LR. 1934 Oudh 348 (349), 150 I.C. 140. 

532. Cases in which no charge is created : — ^A co-sharer who has paid 
the whole revenue and thus saved the estate from sale does not, by reason 
of such payment, acquire a charge on the shares of the other co-sharers — 
Kinu Ram v. Musaffar, 14 Cal. 809 (F.B.) *, Khub v. Pudmanund, 15 Cal. 
542 ; Seth Chittor v. Shib Lai, 14 All. 273 (F.B.) ; Shivrao v. Pundlick, 
26 Bom. 437. Bhubaneshwari v. Munir Khan, 7 Pat. 613, 9 P.L.T. 573, 
111 I.C. 84, A.I.R. 1928 Pat. 641 (649) ; U Shwe v. Maung Thank, A.I.R. 
1928 Rang. 278. The Madras High Court, however, holds that stfch pay- 
ment creates a charge — Raja of Vizianagram v. Raja Setrucherla, 26 Mad. 
686 (F.B.) ; Alakaijammal v. Subbarayya, 28 Mad. 493 ; Puthen Purayil v. 
Mangalsuri, 36 Mad. 493 ; Nagala v. Koganti, A.I.R. 1926 Mad. 141, 90 
I.C. 551 ; but such charge can only avail against the property as it stood 
on the date of payment and cannot avail retrospectively, i.e., the co-sharer 
is not entitled in respect of his charge to priority over prior encumbrancers 
and persons who have in good faith and without any suspicion that a 
charge may come into future existence advanced money on the property — 
Vyraperumal v. Alagapp'a, 55 Mad. 468, A.I.R. 1932 Mad. 177, 135 I.C. 
609. Where a .person not in possession of the property but believing that 
he has title to it pays Government revenue, he cannot on discovering- the 
fact that another person has title to the property, claim a charge on it 
for the amount so paid within the meaning of this section or Art. 132 of 
the Limitation Act — Saraswathi v. Rama Setty, A.I.R. 1950 Mad. 39, (1949) 
2 M.L.T. 419. 

There is no law applicable in India by which a simple creditor is 
entitled to a charge over property acquired with the money advanced — 
Annapurna Co. Ltd., in re, A.I.R, 1926. All. 397, 93 I.C. 93. 
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If a mortgagor, after executing a mortgage, takes a subsequent loan 
from the mortgagee under a simple money-bond, and in that bond stipulates 
that he will not redeem the mortgage without paying off the subsequent 
loan, the simple money-bond does not create any charge on the propert}', 
and consequently the stipulation cannot be enforced. The mortgagor will 
be entitled to redeem the mortgage without paying off the amount due 
under the money-bond.' See Note 379 under sec. 61. 

In a partition suit the parties entered into a compromise-decree by 
which certain properties were given to certain branches to which' also 
were allotted some debts, and then it was provided that until the said 
debts were fully discharged, the properties allotted to the several persons 
should be liable in the first instance. Held that the compromise merely 
contdned a contract of indemnity between the parties themselves, con- 
ferring no benefit on the creditors, and that the latter not being parties 
to the contract could not sue to enforce the same, because the compromise 
neither created a trust for the creditors nor a charge in their favour — 
Suryanarayana Rao v. Basivireddy, 55 Mad. 436, 62 M.L.J. 533, A.I.R. 
1932 Mad. 457. 'Where in a partition suit the Judge refused the defen- 
dant’s prayer to make the money allotted to him to be a charge on the 
property allotted to the plaintiff but directed the latter not to transfer 
the said property until the money due to the defendant had been paid: 
held that the order was more in the nature of an injunction and did not 
create a charge — Ram Narain v. Nawab Sajjad Ali, A.LR. 1946 Oudh 99, 
21 Luck. 185. Where one co-heir takes upon himself to save the property 
of the. deceased from Court sale in execution of a decree passed against 
all the co-heirs, no charge is .created in favour of the co-heir making the 
payment, especially when the payment is made without the knowledge or 
consent of the other co-heirs — U Shwe Bwa v. Maung Thauk, 6 Rang. 

■ 500, A.LR. 1928 Rang. 278 (280), 113 I.C. 801. A co-sharer paying off 
the amount of the rent decree and the auction purchaser’s fees, and getting 
a sale.set aside under sec. 174 of the Bengal Tenancy Act, does not acquire 
a charge on the shares of the -defaulting co-tenants — Gopi v. Ishur, 22 Cal. 
800. Where one of the two persons having a joint holding from a 
mittadar, paid the whole of the mittadar’s due for certain years, such 
payment did not create a charge on the \a.n6.—Thanikachella v. Stidachella, 
15 Mad. 258. 

An agreement to execute a mortgage is not by itself a mortgage under 
sec. 58, nor even a charge under sec. 100— Htikumchand v. Radha Kishen, 
34 C.W.N. 506 (511) (P.C.), A.LR. 1930 P.C. 76, 123 I.C. 157 ; Ram Hait 
v. Pohkar, 7 Luck. 237, A.I.R. 1932 Oudh 54 (56), 134 I.C. 1093. 

Where a mortgagee has paid the revenue and land tax in respect of 
the mortgaged property, 'this section can have no application unless the 
mortgagee elects to have the money spent by him added to the mortgage- 
principal — Murray v. M. S. M. Firm, A.I.R. 1936 Rang. 47 (48), 161 I.C. 626. 

"Where an ordinary bond provided that a factory would be held 
paibandh for the debt, it was held that the bond created no special lien 
on the izctoxy—Jagatdhar v. Brown, 33 Cal. 1133. Where' money was 
advanced but the transaction was found to be neither a sale nor a mort- 
gage, it was held that no charge was created for the money — Phattechgnd 
V. Uma, A.I.R'. 1934 Bom.. 24 (25), 35 Bom.L.R. 1138, 149 I.C. 241. Where 
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a document was not relied upon as an equitable mortgage it would not 
of itself create any charge — Jowala Das v. Thakar Das, A.I.R. 1936 Lah. 
251 (254), 158 I.C. 562. 

A charge created by a Mahomedan on the unknown share of property 
of one of his heirs defeats the provision of the Mahomedan law and hence 
it is invalid and cannot be enforced — Mutlub v. Mt. KaJawati, A.I.R. 1933 
All. 934 (937). 

533. *‘And the transaction does not amount to a mortgage” 
There is a defect in the language of this section. It maintains a distinction 
between a mortgage and a charge — a distinction without important 
consequences — 'Without in any way exliibiting the differentia. This sec- 
tion recognises that by tlie act of parties immoveable property may be 
made security for the payment of money in ways which do not amotmt 
to a mortgage, but it does not limit or define those ways — Imperial Bank 
of India v. Bengal National Bank, 57 Cal. 328, 34 C.W.N. 605 (613, 615), 
127 I.C. 760, A.I.R. 1930 Cal. 536. Hie words “and the transaction does 
not amount to a mortgage” dp not mean tliat if the transaction on the face 
of it purports to be a mortgage, but the instrument is not operative as such 
by reason of defective execution or non-compliance wdth the formalities 
prescribed by law (e.g., stamp, registration, attestation) the transaction 
is converted into a charge — per Mookerjee, J. in Rotjziiddin v. Kali Nath, 
33 Cal. 985. As to tlie distinction between a mortgage and a charge, see 
Note 327 under sec. 58. 

Tlierefore, an instrument which cannot operate as a mortgage for 
want of due attestation, as required by sec. 59, does not operate as a 
charge under this section — Debendra v. Behari, 16 C.W.N. 1075; Samoa 
Patter v. Abdul Samad, 31 Mad. 337; Anantarama v. Yiissujzi, 31 M.L.J. 
133. Fran Nath v. Jadti, 31 Cal. 729; Collector of Mirzapur v. Bliagivan 
Prosad, 35 All. 164 (F.B.); Maharaja Ram Narain v.-Adhindra, 44 Cal. 
388 (P.C.); Khemchand v. Malloo, 10 N.L.R. 81, 26 I.C. 691: Kiimari Bibi 
v. Srinath, 1 C.W.N. 81 ; Pribhdas v. Salieb Khan, 18 S.L.R. 282, A.I.R. 
1926 Sind 88, 93 I.C. 660 ; Official Receiver v. Tirthadas, 97 I.C. 321, 
A.I.R. 1927 Sind 66 (75); Narayan v. Lakshmandas, 7 Bom. L.R. 934; see 
Note 355, ante. So also, a mortgage is not converted into a diarge by 
reason of non-compliance witli tlie formalities of registration, prescribed 
by sec. 59 — Ma Bon v. Mating Po, 32 I.C. 595, 8 L.B.R. 533. Mating 
Tun V. Mating Aung Dun, 2 Rang. 313 (318); Somasundaram v. Nachiappa, 
2 Rang. 429 (436), A.I.R. 1925 Rang. '55, 84 I.C. 302. An equitable mort- 
gage by deposit of title-deeds is invalid if it is not e.xecuted in any of 
the towns specified in section 59; and it cannot operate even as a charge 
under section 100 — Konchadt v. Sioer Rco, 28 Mad. 54. 

On die same principle, a sale wliich is invalid because of non-com- 
pliance ivith sec. 54 as to registration does not operate to give the pur- 
chaser a charge for the amount of the sale-price against the sellers 
estate. Section 100 was never intended to indemnify people who endea- 
vour to get conveyances in violation of the express provisions of laiv- — Ma 
Lan v. Maung Since, 4 Bur. L.T. 115, 10 I.G. 919. 

534. Enforcement of charge :-^A charge is in the nature of a mort- 
gage and the charge-holder is entitled to recover the amount due to him 
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from whichever portion of tlie property he chooses. The question how 
far each' of the owners of the property burdened with the charge is liable, 
is a question of contribution among the o^vners themselves and does not 
concern the charge-holder — Parshad^ v. Brij Mohan, A.I.R. 1936 Oudh 52 
(54), 11 Luck. 575, 159 I.C. 117; Sharif v. Hunter, A.I.R. 1937 Oudh 420 
(423), 167 I.C. 52. See also Raghubar v. Hussain, A.I.R. 1948 Oudli 147, 
23 Luck. 13; Savitribai v. Radhakisan, A.I.R. 1948 Nag. 44, I.L.R. 1947 
Nag. 381. As a charge-holdei* has all the rights of a simple mortgage, he 
can, when the nett proceeds of tlie sale have proved insufficient, and if the 
balance is recoverable from the defendant, daim a personal ' decree for 
such amount. The mere fact tliat a charge has been created by operation 
of law does not disentitle the charge-holder from pursuing the personal 
remedy — Babii Ram v. Inarnullah, A.I.R. 1936 All. 411, 157 I.C. 533. 
When a charge created by a decree is enforceable in execution, the statu- 
tory impediment contained in O. 34, rr. 14 and 15 C. P. Code does not 
apply and no suit is necessary — Manindra v. Radhasyam, A.I.R. 1953 Cal. 
676. A charge-holder is merely entitled to put the property charged to 
sale. He cannot claim a right to possession — Madho Ram v. Krltya Hand, 
A.I.R. 1944 P.C. 96, 49 C.W.N. 75. 

Wliere an a^eement which created a charge of maintenance on 
certain land of a mortgagor provided that in default of a certain sum, 
the charge-holder was entitled to possession of the land and on default 
the charge was sought to be enforced against the mortgagee, held, that 
the decree Sihould approximate as near as might to be a decree for fore- 
closure and that the mortgagee should be given a chance to redeem it 
if he desired tor keep the property in possession, as the relief was an equit- 
able one and could be moulded to suit the requirements of the case — 
Renukabai v. Bheosan Hapsaji-, A.I.R. 1939 Nag. 132 (136), 1939 N.L.J. 
129, 185 I.C. 33. Where two properties are burdened with a maintenance 
charge and the charge-holder by his own negligence allows his remedy 
to be lost as against one of the properties, he cannot claim as against 
the other property to recover anything more than a proportionate share 
of the original maintenance — Aisat Begam v. Raghubar Dayal, A.I.R. 1941 
Oudh 203, 1940 O.W.N. 1249, 192 I.C. 327. The fact that the main- 
tenance was fixed by a will. mak6s no difference — Ibid. 

535. Para 2 — Charge of trustee ; — The second para must be read 
as referring to sec. ■ 32 of the Indian Trusts Act. 

A trustee of a mosque making advances out of his o\to pocket to 
meet the expenses of the mosque cannot enforce his charge against the 
trust property by bringing a suit for sale. He can use only for recovery 
of the money — Abban Saheb v. Soran, 38 Mad. 260; Peary v. Nareadra, 
37 Cal. 229 (P.C.). 

The expenses incurred by the trustee are a first chai'ge or hen upon 
the corpus of the estate — Ex paite James, 1 Dow & Cl. 272; Re Esdiall 
Coal Co,, 35 Beav. 449; but the Court of Law will not order tlie trustee’s 
hen to be realised by giving a decree for foreclosure or sale, for it would 
have the effect of destroying the trust estate. The proper course for 
such realisation is to dehver ilie deeds into his custody, and to' issue a 
prohibition against any disposition of die property widiout previous dis- 
charge of thq trustee’s hen — Darke v. Williamson, 25 Beav. 622. 
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A person in enjoyment of income of property subject to a charge 
for tlie expenses of a temple, is liable to make them good out of the 
profits derived from he propertj'’ — Parshadi Lai v. Brij Mohan, A.I.R. 
1936 Oudli 52, 11 Luck. 575, 159 I.C. 117. Wliere a charge is created 
in favour of a Thakurdwara over a portion of the income derived from 
certain property, but the poi-tion allotted is not spent over the Tliakur- 
dwara for several years, the trustees are entitled to interest on the amount 
which ought to have been spent on he temple — Ibid. 

CoB^tr action : — A proviso excepts out of the earlier part of the sec- 
tion sometliing wliich but for the proviso would be within it. Para 2 
limits tire operation of para 1, and tiie word “charge” must have reference 
to the charge mentioned in para 1. — Mahesh v. Mt. Mundar, A.I.R. 1951 
All. 141 (F.B.), 1951 A.L.J. 39. But see Raichand Qulabchand v. Daitaray 
Shankar Mote, A.I.R. 1964 Bom. 1. Tlie words “transfer for consideration” 
are used in a wider sense and include both a transfer by act of parties 
and one by operation of law' or in execution of a decrep, thus including 
an auction-jjurchaser in a Court sale — Nawal Kishore v. Municipal Board, 
A.I.R. 1943 AU. 115 (F-B.), I.L.R. 1943 All. 453 overruling Indra Narain 
V. Md. Ismail, A.I.R. 1939 All. 687, I.L.R. 1939 All. 885. See also Raj- 
kishore v. Sultan Jehan, A.I.R. 1953 fat. 58; Sheo Narain v. Lakhan, A.I.R. 
194^ Pat. 434, 24 Pat. 345 

Enforcement of charge against purchaser withont notice : — One im- 
portant point of distinction beUveen a mortgage and a charge is that 
w'hile a mortgagee can follow' the mortgaged j>roperty in the hands of 
any transferee from tire mortgagor, irrespective of notice, a charge can 
be enforced against a transferee only if it is show'n that he has taken 
with notice of tlie diarge. In other w'ords, a charge cannot be enforced 
against a bona fide purchaser for value W'ho w'as not aw’are of the charge 
— Royzuddi >'. Kali Nath, 33 Cal. 985 (993); Akshoy v. Corporation of 
Calcutta, 42 Cal. 625 (636); Mohini. v. Purna Sashi, 36 C.W.N. 153; 
Kishan Lai v. Ganga Ram, 13 All. 28 (44); Gur Dayal v. Karam Singh, 38 
AU. 254 (258); Prabhu Dayal v. Baban Lai, 1 O.L.J. 43, 23 I.C. 867 (869); 
Hunter v. Nisar Ahmad, 8 Luck. 168, A.I.R. 1933 Oudh 336 (340); 
Chhaganlal v. Chpnilal, A.I.R. 1934 Bom. 189 (190), 36 Bom. L.R. 277, 
152 I.C. 267; Vir Bhan v. Salig Ram., A.I.R. 1937 Lah. 35 (37), 17 Lab. 
659, 164 I.C. 381; Sharif v. Hunter, A.I.R. 1937 Oudh 420, 167 I.C. 718; 
Ramji v. Municipal Board, A.I.R. 1937 Oudh 31, 12 Luck. 353, 164 I.C. 
1034; Badridas v. Raja Pratapgir, A.I.R. 1940 Nag. 8 (11), 1939 N.L.J. 
525, 188 I.C. 23. Contra — Srinivasa v. Ranganatha, 36 M.L.J. 618, 51 
I.C. 963, w'here it is said tliat a purchaser w'ithout notice of the charge 
takes tire property subject to tlie charge; see also Mahadeo v. Anandi Lai, 
47 AU. 99, 22 A.L.J. 887, 92 I.C. 348, A.I.R. 1925 All. 60, Fateh AU v. 
Gobardhan, 5 Luck. 172, A.I.R. 1929 Oudh 316, 117 I.C. 405, and Molloya 
V. Krishnasicami, 47 M'.L.J. 622, 85 I.C. 855, A.I.R. 1925 Mad. 95 (105), 
W'here the same view' is taken. Certain property', w'hich was subject to 
a charge, w'as sold to one H who purchased it for consideration w'ithout 
notice of the charge and subsequently transferred it to K w'ho had full 
notice of die diarge; hield that the mere fact fliat H inteivened would 
not change tlie situation. K purchased the property with notice and he 
could not avail himself of any defence under this section W'hich H might 
have been alble to do if he were the last owmer — Harnam Singh v. Md. 
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Akbar Khany A.I.R, 1937 Pesh. 76 (78), 170 I.C, 136. In an AUahabad 
case it was held that if. the charge was created by a decree of Court, ^t 
could be enforced against a bona fide transferee for value without notice 
— Maine v. Bachchi, 28 All, 655 (659). 

This section must be read along witli sec. 52. Hence, where during 
the pendency of a suit by a Hindu widow for maintenance against her 
husband’s coparceners and for a charge on the family proi^erty the co- 
parceners executed a mortgage on that property, tlie mortgage \vbuld be 
affected by the diarge granted in tire widow’s suit, even if the mortgagee 
took the mortgage without notice of the suit — Rajagopala v. Kesava, 
A.I.R. 1945 Mad. 126, I.L.R. 1945 Mad. 726. But if a charge is not sIiotoi 
in the proclamation for sale under Or. 21, r. 66 tlie charge cannot be 
enforced against the auction-purchaser — Laxmi Deoi v. Mvkand, A.I.R. 
1965 S.C. 834. .Where an auction-purchaser purchases a property with- 
out notice of a charge created on such property by a maintenance decree, 
the auction-purchaser is hit by lis pendens and the property in the hands 
of the auction-purcliaser will be liable for discharge of the maintenance 
decree — Bela Dibya v. Ramkishore Mohanty A.I.R. 1969 Orissa 114. 

Where there was no obligation on a purcliaser to make inquiry in 
tlie mamlatdars office to see if there was any charge on the land and all 
that he was bound to do was to see if there was any entry made of the 
chai'ge in die record of rights which made no mention of the same, the 
purchaser could not bQ held to have had constructive notice of the charge 
—Laksman v. Secretary of State, A.I.R. 1939 Bom. 183 (186), 41 Bom. L.R. 
257, 182 I.C, 635. The principle of constructive notice should however 
be applied to arrears of taxes which form a charge under the Muni- 
cipalities Acts on the property sold at an auction-sale — Municipal Board, 
Lucknow V. Ramfi Lai, A.I.R. 1941 Oudh 325, 1941 O.W.N. 122, 193 I.C. 
290. 

• Either under this section or under the more, general rule of law, the 
burden is on die transferee to establish that he is a bona fide transferee 
for value without notice — Renukabai v. Bheosan Hapsaji, A.I.R. 1939 
Nag. 132, 1939 N.L.J. 129, 185 I.C. 83. 

It has been held that where a charge is created by a decree, no 
question of notice arises and a subsequent purchaser will be bound ir- 
respective of whether he has notice of the charge or not — Hemlata v. 
BJ^wani Charan, 39 C.W.N. 725; Mama v. Badthi, 28 All. 655 (659); 
SaeM BJwsan^v. Bhvpendra Nath, A.I,R, 1936 Cal. 112. But a recent 
Full Bench of die Oudh Chief Court have held that where a particular 
right is charged on specific immoveable properly by a decree of Court, 
such right cannot be enforced against a subsequent transferee for value 
without notice of the charge and that this principle applies also in cases 
where a charge 'is created before the amendment of 1929 — Mf.~ Indrani v, 
Maharaj Narain, A.I.R. 1937 Oudh 217 (F.B), 166 I.C. 662. The Nagpur 
High Court has held diat where a charge is created by a decree, the 
correct way of approaching the matter whether the charge is binding 
on bona fide purchaser for value without notice, is not to' found the 
rights of the charge-holder upon any provision of this Act, but upon 
the law of estoppel by record. The Transfer of Property Act does no^ 


no 
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V purport to cut down the principles of estoppel by record— A/isoi v. 
Maina, A.I.R. 1938 Nag. 129 (130), 172 I.C. 749. See in this connection 
Goswami v. Ramchandra, A.I.R. 1949 Nag. 1, I.L.R. 1943 Nag. 713. Ac- 
cording to the Special Committee s Report the amendment made at the 
end of para 2 make§ it clear that no charge can be enforced against a 
transferee for value witliout notice, whether the charge is created by act, 
of parties or by decree of Court. See the Special Committee Report 
cited at pp. 541-542 ante. Though a charge created by a decree is, like 
any other charge, not enforceable against a transferee for consideration 
without notice, when the decree directs for sale of the property, it can 
be sold even when in the hands of such a transferee — Mahesh v. Mt. 
Mundar, A.I.R. 1951 All. 141 (F.B.), 1951 A.L.J. 39, per Malik, C.J. 

If the charge is created by a registered instrument, the registration 
amounts to notice, and a purchaser of the jjroperty takes it subject to the 
charge — Nathan v. Dmga, 52 All. 985, 1939 A.L.J. 1267, A.I.R. 1931 All. 
62 (64), 130 I.C. 489. Thus, a stipulation in a registered lease to the 
effect that the lessee should deduct from the annual rent certain portion 
as repayment of a sum of money already borrowed by the lessor from 
him, creates a charge on the property leased and not merely a personal 
covenant. If, therefore, subsequent to the e.\ecution of the lease, a credi- 
tor of the lessor obtains a money-decree against him and at auction-sale 
purchases tliq property leased out, he purchases it only subject to tlie 
charge created by the stipulation in the lease (the registered lease amount- 
ing to notice of the charge) — Nathan v. Durga, supra. 

The holder of a charge on a property is entitled to enforce the same 
against the transferee of the property with notice, even though the trans- 
feree has purchased only a part of the proiDeily. If he is obliged to 
satisfy the full amount of the charge, his remedy is a suit for contribution 
against the owners of the remaining portion of the property — Hunter v. 
Nisar, supra. 

» \ 

"“Property in the hands of a person' : — A simple mortgagee cannot be 
considered to have the property “in his hands'’ within the meaning of 
the proviso in para 2 — Surayya v. Venkataramanammo, A.I.R. 1940 Mad. 
701, (1940) 1 M.L.J. 831, 1940 M.W.N. 341. 

Security bond : — ^A security bond relating to immoveable property 
under sec. 145, G.P.C., can be enforced witliout bringing a regular suit 
-^Daio Ohn v. U Bah, A.I.R. 1929 Rang. 126, 7 Rang 352, 118 I.C. 632, 
and the case cited there, See also Suktimari v. Mugneeram, A.I.R. 1926 
Cal. 889, 30 C.W.N. 683, 95 I.C. 908. 


lOI. Where the owner of a 

Extinguish- charge or other in- 
ment of cumbrance on im- 
charges. moveable property 
is or becomes absolutely en- 
titled to that property, the 
charge or incumbrance shall be 
extinguished, unless he de- 
clares, by express words or 


lOI. Any mortgagee of, or 
person having a 
SeSr charge upon, im- 
subsequent moveable property, 
IS' or any transferee 
from such mort- 
gagee or charge-holder, may 
purchase or otherwise acquire 
the rights in the property of the 
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necessary implication, that it mortgagor or owner; as the 
shall continue to subsist or such case may be. without thereby 
' continuance would be for his causing the mortgage or charge 
benefit. be merged as between him- 

self and any subsequent mort- 
gagee of or person having a 
subsequent charge upon, the 
same property ; and no such 
subsequent mortgagee or 
charge-holder shall be entitled 
to foreclose or sell such pro- 
perty without redeeming the 
prior mortgage or charge, or 
otherwise than subject thereto. 

This section has been redrafted by sec. 51 o£ the T. P. Amendment 
Act (XX of 1929). 

■ Thus, under the old section, 'extinguishment’ was the mle, and 
“keeping alive’ was the exception (although this rule was rarely followed). 
Under the new section, “keeping alive’ is the rule. 

53SA. Amendments, whether retrospective : — This is one of the 
sections not specifically mentioned in sec. 63 of the Amending Act XX 
of 1929. It falls within the "otlier sections” referred to therein. Fof 
the reasons given in Note lA, ante, the section, it is submitted, has re- 
trospective operation. See also Tota Ram v. Ram Lai, A.I.R. 1932 All. 
489 (492) (F.B.), 54 AU. 897, 139 I.C..127. Contra— Ko Pa v. C. A. & C. 
Firm., A.I.R. 1932 Rang. 197, 140 I.C. 156. Tlie Madras High Court has 
however consistently held that this section as well as other amended 
sections have no reirospective effect — Rajah of Kalahastb v. Parthasarathy, 
A.I.R. 1942 Mad, 558, (1942) 2 M.L.J. 47 (following Lakshmi v. Sankara- 
narayana, 59 Mad. 359 (F.B.), A.I.R. 1936 Mad. 171, 70 M.L.J. 1). It 
has been held in this case that it is not possible for the Courts to apply 
the principles underlying the amended section in cases arising before tire 
passing of Act XX of 1929. For other cases for and against this view 
see Note lA, ante. 

S35B. Principle : — ^A- principle, which might clearly be apparent in 
this section before it was amended, does not underlie it after amendment 
when the amendment omits tlie words recognizing the principle — Basan- 
newa v. Dodgowda, A.I.R. 1942 Bom. 95 (96), 44 Bom. L.R. 15. 

In this amended section the legislature has adopted the simple rule 
that the existence of a subsequent incumbrance prevents merger. But 
it did not amend or alter thq old law of the union of estates which occurr- 
ed when the mortgagee acquired the rights of the mortgagor or tlie 
purchaser of the equity of redemption acquired the rights of the mort- 
gagee-^Deoichand v.Chiirtaman, A.I.R. 1945 Bom. 116, 46 Bom. L.R. 
763. When a charge is extinguished by the purchase of the property 
by the charge-holder at the prior mortgagee’s auction sale, what is ex- 
' tinguished is not merley the' security but the debt itse]£—ibid. 
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Merger: — ^Merger of estates takes place when two estates held in 
the same legal right become united in the same person. The question 
whether there has or has not been a merger of the equity of redemption 
wth the mortgagee rights depends on the intention of the person in 
whose possession both rights were at tlie same time — Md. Abdul Samad 
V. Girdhari Lai, A.I.R. 1942 AH. 173. Wliere thq cap£^city in which a 
person is in possession of tlie mortgagee rights is something quite different 
from tire capacity in which he is in possession of the equity of redemp- 
tion, the mere fact that tlrose two capacities are united in the same 
physical person cannot result in a merger : consequently there cannot 
be any extinguisliment of the mortgage — Ibid. So far as the Indian law 
is concerned, this section codiffes the law of merger and it is exhaustive, 
so far as it does — Rajah of Kalahasti v. Parthasarathy, A.I.R. 1942 Mad. 
558 (564), (1942) 2 M.L.J. 47. 

535C. Application ; — ^Tliis section in term applies only when there 
is a subsequent mortgagee or diarge-holder. Tlie principle of this section 
does not apply to tlie case of a Court purchaser or to the owner of the 
property — Baswanne.wa v. Dodgoivda, supra; Bhagerathibai v. Monohar, 
A.I.R. 1951 Nag. 164, I.L.R. 1950 Nag. 698. Tliough tliis section has 
generally been invoked in cases where tlie rights of mesne incumbrancers 
come up for decision, the principle of the section is not limited to those 
cases. It only lays doivn a general rule of presumed intention, and where 
the later conveyance will be inoperative as against any intermediate 
right, whedier founded on an encumbrance or on an attachment, the 
principle equally applies — MahalaJcshmi v. Somaraju, I.L.R. 1939 Mad. 
600, A.I.R. 1939 Mad. 393 (396), (1939) 2 M.L.J. 72. Tliis section does 
not apply where tlie mortgagee purchases the mortgaged property and 
there are no subsequent incumbrancer. But tlie equitable, rule of in- 
tention applies and die presumption is that the mortgagee intended to 
keep alive tlie previous mortgage, if it would be for his benefit — Ram 
Sahai v. Mahahir, A.I.R. 1943 Oudji 407, (1943) O.W.N. 320. A prior 
mortgagee, whose mortgage is wholly satisfied by the purchase by the 
mortgagee himself of the property of the mortaggor, cannot claim the 
benfit of subrogation. It is ordinarily claimed by a person other than 
a prior mortgagee on the ground that such person has discharged prior 
mortgages; and where a prior mortgagee purchases the property of the 
mortgagor, as against tlie .puisne mortgagee, his claim is covered by this 
section and he will still be entitled to keep his prior mortgagee's interest 
apart from the mortgagor’s equity of redemption, and a subsequent mort- 
gagee shall not be entitled to sell such property without redeeming the 
prior mortgage or otherwise tlian suhject tliereto. How die equities be- 
tween the prior mortgagee and the puisne mortgagee are to be worked - 
out in apportioning liability between die several items comprised in die 
mortgages and sales, is a matter which the executing Court can con- 
venientiy determine at the time die properties are directed to be sold, 
or the sale proceeds have to be distributed — Rama Aiyar v. Bagava- 
timuthu, A.I.R. 1936 Mad. 473 (474-75), 70 M.L.J. 506, 163 I.C. 834. 

In a sale of the mortgaged property free' of incumbrance held by .die 
Deputy Commissioner under sec. 138 C.P. Land Revenue Act, even if 
the decree-holder is tiie purchaser, he would obtain an absolute tide free 
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froni all incumbrances. The considerations of merger under this section 
does not apply to the case — Ratanlal v. Sagarbai, A.I.R. 1945 Nag. 289, 
I.L.R. 1945 Nag. 643. Wliere a purchaser at a Court sale or a private 
sale discharges what he thinks to be the only mortgage on it and sub- 
sequently discovers that there is still a later mortgage subsisting, he 
' is entitled to sue on tlie mortgage be has discharged — Arumuga \\ Semba, 
,A.I.R. 1936 Mad. 814 (816), 70 M.L.J. 719, 163 I.C. 704. But see 
Bastoannewa v. Dodgowda, supra. 

536. Principle of “keeping alive’*: — ^In the earlier part of tlie old 
section it was stated that when a mortgagee acquired the equity of 
redemption in his security, tliq general rule teas that the mortgage teas 
extinguished, and tlie onus was tlirown on the mortgagee to prove that 
it was to his interest to keep tlie charge alive and that was his intention 
at the time of the transaction — Bal Rewa v. Vali Mohamed, 46 Bom. 
1009 (1014), 70 I.C. 912, A.I.R. 1922 Bom. 211; Darshan Singh v. Ar/wn, 
1 Luck. 560, 3 O.W.N. 741, A.I.R. 1926 Oudh 606 (607), 98 I.C. 28. 

But in spite of the express words of the earlier part of tlie section, 
and in spite of the rule laid down in Toulmin v. Steere, 3 Mer. 310, on 
which it was based, it was held in a majority of cases tliat in such cir- 
cumstances the Court would presume that it was to the benefit of the 
mortgagee to keep the charge alive and that the mortgagee intended to 
keep it alive. That is, the Courts laid more stress on the latter part of 
the section than on the earlier part. 

In Toulmin v. Steere, 3 Mer. 310, it was laid down tliat tlie purchaser 
of an equity of redemption who paid off a prior mortgage out of the 
purchase-money and had taken a conveyance of tlie estate from tlie 
mortgagee, could not set up that mortgage as against a subsequent mort- 
gagee who had taken subject to die prior ’mortgage. But this inflexible 
rule, being based on no intelligible principle, was never followed in 
India, and has been adversely commented on in several cases, even in 
England. See Monks v. Whitely, [1911] 2 Ch. 488 [per Parker, J.). It 
has been observed by the Judicial Committee and the Indian High 
Courts that the question to be asked in each case would be — ■'What was 
the intention of the party paying off the charge? He had a right to 
extinguish it, and a' right to keep it alive. Wliat was his intention? If 
there is no express evidence of it, what intention should be ascribed to 
him? The ordinary rule is that a man having a right to act in eitlier 
of two ways shall be presumed to have acted according to his interest 
— Gokaldas v. Puranmal, 10 Cal. 1035 (P.C.); Mdhesh Lai v. Mohant 
Bawan Das, 9 Cal. 961 (977) (P.C.) ; Ibrahim Hossein v. Ambica Prosad, 39 
Cal. 527 (P.C.); Thorne v. Cann^ (1895) A.C. 11 (19); Ayyareddi v. Gopala- 
krishnayya, 47 Mad. 190 (195) (F.C.): Mehr Singh v. Amar Nath, 7, Lah. 
212, 94 I.C. 152; Fakiraya v, Godigaya, 26 Bom. 88; Dinobandhu v. 
Jogmaya, 29 Cal. 154 (P.C.); Jamiunnissa v. Pitambardos, 11 A.L.J. 127, 
18 I.C.' 704. Hari Narayan v. Hari Prasad, 12 A.L.J. 470, 23 I.C. 827; 
Mdhalakshmammal v. Sriman Madhwa, 35 Mad. 642; Shankar v. Sadasio, 
38 Bom. 24 (31); Gauri Sanker v. Bahadur, 6 P.L.T. 385, A.I.R. 1925 Pat. 
605 (607); Baij Nath v. Dafeep Narain, 1 P.L.T. 582, 58 I.C. 489; 
Tiruvengadan. v. Safapafhi, 49 M.L.J, 361, A.I.R. 1925 Mad. 1217, 90 I.C. 
767; Baldeo v. ' Dy. Commissioner, 10 O.L.J. 112, A.I.R. 1924 Oudh 1 
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9, 74 I.C. 503; Banshidlwr v. Jagmolmi, 3 Luck, 472, A.I.R. 1929 Oudh 
88 (89), 110 I.C. 79; Radhakislwn v. Fakharuddin, A.LR. 1934 Lah. 143; 
Abdul V. Arunachala, A.I.R. 1932 Mad. 84, 136 l.C. 305; Ko Po v. C. A. 
& C. Firm, A.I.R. 1932 Rang. 197, 140 I.G. 156; Pal Singjv v. Sundar Singh, 
A.I.R. 1933 Lah. 1000 (1001), 145 l.C. 719; Kalimuddin v. Baidyanath, 
A.I.R. 1930 Cal. 572, 51 C.L.J. 565, 128 l.C. 192; Someshwari v. 
Uoheshioari, A.I.R. 1931 Pat. 426 (431), 10 Pat. 630, 135 l.C. 85; Lakshmi 
V. Shankar, A.I.R. 1936 Mad. 171 (172) (F.B.), 43 M.L.W. 23; Karam 
Chand v. Ram Singh, A.I.R. 1937 Lah. 665, 39 P.L.R. 899; Pramatha v. 
Janaki, A.IR. 1937 Cal. 194 (198), 41 C.W.N. 472, 171 l.C. 747; JagatdJmr 
V. Brown, 33 Cal. 1133 ; Md. Ibrahim- v. Ambika, 39 Cal. 527 (P.C.). "Tlie 
mere fact of a charge having been paid off does not decide the question 
whetlier it is extinguished. If a charge is paid off by a. tenant for life, 
uuthout any expression of his intention, it is well estabh’shed that he 
retains the benefit of it against the inheritance. Although he has not de- 
clared liis intention of keeping it aUve, it is presumed tliat his intention 
was to keep it alive, because it is manifestly for his benefit. On the 
otlier hand,- when tlie owner of an estate in fee or in tail pays off a 
cliarge, the presumption is tlie other way, but in either case the person 
pajnng off the charge can, by e.xpressly declaring his intention, either 
keep it alive or destroy if — pair Jessel, M.R. in Adams v. Angell, (1877) 
5 Ch. D. 634. 

The question of merger depends upon the intention at the time 
when die mortgagee acquires the ri^its of the mortgagor. Tlie mere 
possibility of a suit for jire-emption would not be sufficient to indicate 
such an intention—- Ghfl/fj/r v. BudJoo, A.I.R. 1943 Oudh 284, (1943) 
O.W.N. 159. The question whether the continuance of the mortgage 
would be for the mortgagee’s benefit is to bo determined at the time of 
the mortgagee's acquisition of the full ownership — Damodarasami v. 
Qovindarajalu, A.I.R. 1943 Mad. 429 (F.B.), (1943) 1 M.L.J. 291. 

A subsequent morrtgagee can avail- himself of his interest in a prior 
mortgage as a shield against intermediate mortgagee. The effect of 
diis section is to keep the prior mortgage aUve subject always to any 
question of limitation. It does not give it a re-birth. Tims a mortgage 
which at the date of the subsequent incumbrance is already barred by 
limitation will not be re\4ved as a protection against an intermediate 
incumbrancer— rUfHjisfji Lai v. Hira Lai, A.I.R. 1947 AH. 74 (F.B.), I.L.R- 
1947 All. 11. After the mortgage the mortgagor granted a perpetual 
lease of tlie mortgaged property and then the mortgagee purchased it, 
but kept his mortgage aUve. In a suit by the mortgagee against the 
lessee, it was held diat die suit was maintainable provided it was not 
barred by limitation— Romraljcf v. Mahabir, A.I.R. 1943 Oudh 407, 
(1943) O.W.N. 320. 

The mortgagee who purchases die equity of redemption is entitled 
to assert his right as mortgagee and may claim that his mortgage-interest 
has been kept aUve, as tliis is for his benefit — Mangtulal v. Upendra, 57 
Cal. 82, A.I.R. 1930 Cal. 335 (337), 125 I.C. 661. Where the mortgagee 
purchases the equity of redemption with a stipulation to reconvey after 
a fixed period the "mortgage is not extinguished by merger, because the 
stipulation to reconvey indicates a contrary intention— ^Modhappa 
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Gounder v. Kanippa Goimder, A.I.R. 1962 Mad. 343. IVliere a prior 
mortgagee purchased the property mortgaed to liim, this section would 
protect him from the claims of puisne incumbrancers, for it was clearly 
for his benefit, when he became the absolute owner of the property, tliat 
his prior charge should be kept ah've — Bdldeo v. Uman Shankar, 32 All. 
1 (3); Bhup Singh v. Sakha Ram, A.I.R. 1945 All. 158, I.L.R. 1945 All. 186. 
A contract to deprive the prior mortgagee of his charge must be a very 
clear one — Madan Mohan v. Nand Ram, A.I.R. 1943 All. 156, 
1953 A.L.J. 62. Where a mortgagor sells his equity of redemption to a 
first mortgagee witli possession, after the creation of a second mortgage 
over the properties, the first mortgagee is entitled to keep his incumbrance 
alive as against the second mortgagee, though it does not continue against 
the owner whose equity of redemption the first mortgagee had purchased 
— Ihralum Sahib v. Arumugathayee, 38 Mad. 18. On a mortgagee pur- 
diasing the mortgaged property along with other properties and jointly 
wth other persons in- undmded shares, his mortgage 'lien is not extin- 
guished by the purchase. The mortgage should be regarded as existing, 
it being evidently for the benefit of the mortgagee that it should be so 
regarded-nGt/n/ndra v. Baijnath, 31 Cal. 370. Where the mortgagor 
executes a fresh mortgage in renewal of tlie old one to the same mort- 
gagee, there is alwaj^ a presumption that the mortgagee intends to keep 
the prior mortgage alive for his benefit — Punjab & Sind Bank v. Kishen 
Singh, A.I.R. 1935 Lah. 350 (353), 16 Lab. 881, 156 I.C. 795. Where 
the second transaction replacing a former mortgage is frustrated wholly or 
partially, the mortgagee can faU back on the earlier mortgagee — Dasari v. 
Onarasi, A.I.R. 1936 Mad. 61 (62), 59 Mad. 44, 160 I.C. 757. Wliere a 
mortgagee takes another mortgage in renewal of the former deed, he 
has priority over incumbrances subsequent to the first deed — Kanhaiya 
V. Gulab, A.I.R. 1933 Oudh 9 (12), 7 Luck. 655, 138 I.C. 206. IVhere a 
prior mortgagee purchases the equity of redemption in e.xecution of a 
money-decree against die mortgagor, he is presumed to keep alive his 
mortgage against the puisne mortgagees, who muU have to redeem him 
—‘Ram Samp v.' Ram Lai, 44 All. 659, 20 A.L.J. 596, 75 I-C. 472, A.I.R. 
1922 All. 394. See also Gulam v. Pandharinath, A.I.R. 1948 Bom. 379, 
50 Bom. L.R. 271. Under the amended section, tiie purchase by the 
mortgagee of the equitj'^ of redemption has in itself ,the effect of keeping 
alive the prior mortgage, and the intention to do so need not be proved 
nor presumed; nor is it necessary to - consider whedier the continuance 
of the incumbrance would be to his benefit. Wlien an earlier mortgage 
is renewed by the execution of a subsequent mortgage, the -mortgagee 
has a right tb extinguish the earlier mortgage and a right to keep it alive. 
In the absence of any ex-press evidence of his intention, the ordinary rule 
is that a man having a right to act in either of dvo ways shall be assumed 
to have acted according to his interest, and dierefore the mortgagee 
must be deemed to have intended to keep die earlier mortgage alive. 
Hie fact that die renewal related only to a part of the property com- 
prised in the earher mortgage is no bar to keeping it alive — Himmat- 
Sahai V. Md. Moin, A.I.R. 1941 AU. 200, 1941 A.L.J. 234. \Vhere a mort- 
gagee after purchase by him of a part of the mortgaged property comes 
to Court and claims to enforce his entire mortgage against the remaining 
portion in respect of the whole unabated mortgage-debt, die biuden lies 
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heavily upon him for showing that special circumstances or a special 
bargain existed from which it must be concluded that no part o£ the 
mortgaged-debt was to be extinguished — ibid. See in this connection 
Mahalakshmi v. Somarajv, I.L,R. 1939 Mad. 600, A.I.R. 1939 Mad. 393 
(396), (1939) 2 M.L.J. 72 ; Singhesivar v. Medni Prasad, A.I.R. 1940 Pat. 
65, 187 I.C. 339; Ram Lai v. Bhagat Ram, A.I.R. 1940 Lah. 247, 190 I.C. 
673 and Subbarama v. Krishnaiya, A.I.R. 1939 Mad. 718 (721, 722), (1939) 
2 M.L.J. 16, 1939 M.W.N. 635. Where a subsequent usufrurtuary 
ifiortgagee paid off a prior mortgagee’s foreclosure decree and later sued 
the mortgagor for the amount so paid and he too obtained a foreclosure 
decree it was held under the circumstances tliat an intention to. keep 
alive the mortgage could not be infen-ed — Gaffoor v. Badloo, A.I.R. 
1943 Oudh 284, (1943) O.W.N. 159. Tlie doctrine of '“keeping alive” 
will not be applicable where the subsequent mortgage fails for want of 
registration — Ram. Narain v. Nawab Singh^ A.I.R. 1947 All. 214, I.L.R. 
1946 AU. 375. See in this connection Saila Baja v. Gouri Bah, A.LR. 
1952 Cal. 749. 

IVliere a tliird mortgagee (or a purchaser) professes to keep in his 
hands a part of tlie consideration in order to pay off the first and the 
second mortgages, but he pays off only the first mortgage, then in a suit 
by die second mortgagee to enforce his mortgage it is open to the third 
mortgagee (or the purchaser) to insist on his being treated as a first mort- 
gagee whose mortgage must be paid off before die second mortgagee 
can bring die property to sale — Tota Ram v. Ram Lai, 54 All. 897 (F.B.), 
139 I.C. 107, A.I.R. 1932 All. 489 (491); Bapu v. Venkatachahpathi, 64 
M.L.J. 606. 

A prior mortgagee, by purchasing the rights of a puisne mortgagee, 
does not lose the rights which had been secured to him by the' prior 
mortgage. In such cases the presumption is that he intended to keep 
alive the prior security and would be entitled l(» fall back upon it in 
case of necessitj"^ — Fateh AU v. Gehna, 9 Lah. 88, A.LR. 1928 Lah. 301 
(303), 112 I.C. 17 ; Maldian Mai v. Gokul Chand, A.I.R. 1932 Lah. 237, 
137 I.C. 699. If a mortgagee of two properties purchases one of them 
in discharge of his mortgage, unaware of a subsequent mortgage of both 
the properties in favour of another, he must be deemed to have kept 
his own mortgage alive and is entitled to use it as a shield against the 
subsequent mortgagee — -Abdul Majid v. Arunachala, 61 M.L.J. 857, 136 
I.C. 305, A.I.R. 1932 Mad. 84 (85). See also Kalimuddin v. Baidyanath, 
A.I.R. 1930 Cal. 572, 51 C.L.J. 565, 128 I.C. 192. 

The principle of this section applies not only where the mortgaged 
property is purchased by the prior mortgagee or charge-holder, but also 
extends to cases where tire property is purchased by a third person. And 
so, where tire mortgaged properties are sold to a third persoir, and the 
sale-proceeds are .devoted to paying off prior incumbrances, and the 
circumstances at the time of tire sale are such tliat it is for the benefit 
of the purchaser that the mortgages involved in the jnirchase should 
not be extinguished, it must be held that they enure for the benefit of 
tire purchaser, and that he will be entitled to jrriority over puisne mort- 
gagees — Natchiappa v. Ko Tha, 6 Rang. 488, A.I.R. 1928 Rang. 287 (288), 
113 I.C. 809; Nanguimi KotAllamma v. Nediingudi, 31 L.W. 165, A.I.R. 
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1929 Mad. 860 (861); Ram Lai v. Bhagat Ram, A.I.R. 1940 Lah. 247, 
190 I.C. 673. But where an outsider having no interest to protect deli- 
berately with his eyes open purchases in order to enable the owner and 
the charge-holder to extinguish the charge between them, the stranger 
purchaser is not entitled to keep the charge alive as against subsequent 
encumbrances — Nemasao v. Madhorao, A.I.R. 1942 Nag. 33. 1941 N.L.J. 
634. 

The words "otherwise acquire” appear to indicate acquisition by 
succession as well. Thus where M succeeded to the mortgage-right to 
his father and then succeeded to tlie equity of redemption as heir of his 
motlier who had purchased the same, it was held tliat M must be pre- 
sumed to keep alive the mortgage — Chandra Bibi v. Mohanram, A.I.R. 
1934 Pat. 134, 13 Pat. 200, 153 I.C. 412. 

Punjab: — ^Though the Act is not in force in the Punjab, the general 
principles to be applied are those embodied in the Act as amended in 
1929 which must be held to be more in accordance with justice, equity 
and good conscience — Nizam Din v. Ram Sukh, A.I.R. 1938 Lah. 286 
(287). It should always be presumed that in India a purchaser of pre- 
vious mortgagee-rights intends to keep the mortgage alive for his benefit 
—Ibid.' 

537. Puisne mortgagee paying off prior mortgage : — Where a subse- 
quent mortgagee redeems a prior mortgage, he becomes entitled to the 
position of the mortgagee redeemed, and he .can keep alive tlie prior 
mortgage that he has paid off, if it suits his purpose to do so — Chhote 
Lai V. Bansidhar, 24 A.L.J. 570, 95 I.C. 998, A.I.R.1926 All. 653. Bhiku 
V. Shujjat All, 29 Cal. 25 (30) ; see also Ramdas, v. Ramnandan, 9 P.L.T. 
148, A.I.R. 1928 Pat. 195, 108 I.C. 95. He must be assumed to have 
acted in the manner most beneficial to himself and to have kept the 
mortgage alive to be used as a shield against an intermediate incum- 
brancer. In otlier words, payments made to the prior mortgagee are to 
be regarded as purchases pro tanto of die prior mortgage — Ramsahai v. 
Kunwar, 7 Luck. 26, A.I.R. 1932 Oudh 314 (317), 139 I.C. 626. . 

Where a mortgagor in executing a simple mortgage of die property 
on which there was a prior usufructuary mortgage, left with the subse- 
quent mortgagee some portion of the consideration money for the dis- 
charge of the prior usufructuaiy mortgage, and it was redeemed subse- 
quently, held that the question was whether the prior mortgage was 
kept alive for the benefit of the subsequent mortgage of the property 
who discharged it, was a question of intention, and in the absence of 
clear express evidence the presumption would be that the intention was 
to keep up the prior mortgage for the benefit of the subsequent mort- 
gagee — Hart Narayan v. Har Prosad, 12 A.L.J. 470, 23 I.C. 827. 

Where a subsequent mortgagee advances money for discharging a 
prior mortgage on which a decree had been passed he is entitled to 
priority in respect of that money in a suit by an intermediate mortgagee. 
It is suflScient for him to show that there was a prior incumbrance which 
it was for his benefit to keep alive. The fact that the mortgage had 
taken the form of, a decree does not. affect the question — Puraamal 


111 



882 TRANSFER OF PROPERTY 


[Sec. 101 


Chand v. Venkata Subbarayulu, 20 Mad. 486 (487) ; Ram Narayan v. 
Sahadeo, 1 Pat. 332 (334), A.I.R. 1922 Pat. 181, 3 P.L.T. 261, 67 I.C. 221. 
Where the prior mortgagee obtained a decree and the mortgaged pro- 
perty was brought to sale, and thereupon the mortgagor executed a 
fresh mortgage, the consideration of which was the discharge of the 
decree, heM that the prior mortgage was not extinguished, and that the 
later mortgagee on discharge of the decree could hold the earlier mort- 
gage as a shield — Ram Bilas v, Lachmi, 8 O.W.N. 541, 132 I.C. 542, 
A,I.R. 1931 Oudli 295 (296). 

If a third mortgagee pays off a first mortgage, he does not thereby 
extinguish the fii’st mortgage, but it is kept alive for the benefit of tire 
third mortgagee, who gets priority over a second mortgagee — Saetha- 
rama v. Venkatakrishna, 16 Mad. 94 (96) ; Gangadhara v. Sivarama, 8 
Mad. 246 (249) ,• Mohanhl v. Md. Sujat, A.LR. 1933 Mad. 155, 144 I.C. 
969. Wdiere a person mortgaged his, property first to A, tlien to 
another, and thirdly to A again, in which last mortgage there was a 
recital of the first mortgage and a statement as to the liquidation of the 
first debt, held, that the fact of the old debt being paid off by new trans- 
action would not necessarily destroy the security ; and if there was no- 
tliing to show a contrary intention, the creditor must be presumed to 
have intended to keep the security alive for liis own protection — Gopal 
Chunder v. Herumla Chunder, 26 Cal. 523 ; Inderdaioan v. Gobind 
Lai, 23 Gal. 790. Where a mortgagor executed three successive mort- 
gages in favour of B, C and D, and in the third mortgage-deed (executed 
in favour of D) the fact of the mortgage to C was not disclosed but only 
the mortgage to B, and it was recited in the deed that out of the 
money borrowed from D the mortgage in favour of B was to he paid 
off at once and that there was no other incumbrance affecting the pro- 
perty otlier than that in favour of B j held that when the mortgage 
in favour of D was executed the intention of the parties was that D 
should have the first and only charge on the projjerty, and so it was 
utterly immaterial to consider whether D s intention was to keep alive 
B’s mortgage. D would therefore be entitled to priority over C — Durga 
v. Baijnath, 8 Pat. 360, 10 P.L.T. 479, 118 I.C. 730, A.I.R. 1929 Pat. 325 
(327). A property, on which there were two mortgages, was attached 
subject to those mortgages. Tlie mortgagor then made a third mortgage 
•and by means of the sum raised thereby he paid off the hvo prior mort- 
gages. Hie purchaser at auction sale, which followed the attachment, 
contended that he had purchased the property free from the tivo prior 
mortgages and that the third mortgagee was not entitled to any priority 
over the first two mortgages. It was held that the two prior mortgages 
were kept alive for the benefit of the tliird mortgagee. He had advanc- 
ed the money to pay off the first two mortgages with the idea of keep- 
ing the benefit to himself and not to benefit the auction-purchaser— 
Dinabandhu v. Jogmaya, 29 CrI. 154 (P.C.). Madho Singh v. Panchanan 
Singh, 49 All. 233, 25 A.L.J. 45, 101 I.C. 409, A.I.R. 1927 All. 211 (212). 
A land was subject to three simple mortgages, of which the second was 
on the crops as well as on tlie land. A purchaser of the land subject 
to the three mortgages, and die respondents, who were assignees of his 
interest, paid money to the second mortgagee to save the crops from 
sale uftder a decree which he had obtained under tlie mortgage. Held 
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that tliere being no covenant by the mortgagor to pay the third mortgage, 
the payments made to tlie second mortgagee \vere to be regarded as 
purchases pro tanto of the second mortgage, not as a discharge of it, 
the fact that the third mortgage did not include tlie crops not being 
material; and that accordingly the respondents were entitled to keep 
the second incumbrance alive for their own benefit, and thus obtain prio- 
rity over tlie third mortgagee — Ayyareddi v. GopalahrUthna, 47 Mad. 190 
(195) (P.C.), 46 M.L.J. 164, A.I.R. 1924 P.C. 36, 79 I.C. 592. 

Wdiere an intermediate mortgagee discharged a mortgage-decree 
passed on a prior and a puisne mortgage, and the decree itself had been 
passed in a suit to which the intennediate mortgagee was sC. party but on 
a compromise arrived at between ihe otlrer parties to the suit, held tliat 
the intennediate mortgagee must be deemed to have paid the decree 
amount ,not intending to extinguish the mortgage-debts but to keep 
them alive and to enable him to recover them from the mortgagor — 
Nagatjyar v. Gohindayyar, 17 L.W. 14, A.I.II. 1923 Mad. 349 (350), 70 
I.C. 286. 

Wliere a mortgagee, subsequently to the execution of the mortgage- 
deed, takes another mortgage in renewal of the fonner deed, the prior 
mortgage is not extinguished but is kept ahve, and the mortgagee had 
priority over incumbrances subsequent to the fu'st deed — Alangaran v. 
Ldkshmanan, 20 Mad. 274 (275), following Seethiarama v. Venkata Kri- 
shna, 16 Mad. 94 (96) ; Kanhaiya v. Gvlab Singh, 7 Luck. 655, A.I.R. 
1933 Oudh 9. 

538. Cases under old sections : — "Absolutely” — The word “absolu- 
tely” was used in the old section to indicate that the interest in which 
the encumbrance should merge must be the absolute interest and not a 
limited one; and the encumbrancer must become entitled to the abso- 
lute interest — SonatuUa v. Abu, A.I.R. 1930 Cal. 530 (531), 57 Cal. 473, 
126 I.C. 413 ; Raph of Kalahasti v. Parthasaraiivy, .4^.I.R. 1942 Mad. 
558, (1942) 2 M.L.J, 47. There was nothing in this section which would 
entitle a person who had acquired an absolute title to the property or 
happened to become a charge or encumbrance holder of the property 
to plead the charge or encumbrance only by a way of defence — RajaJi 
of Kalahasti v. Parthasarathy, supra. 

Extingaishment ; — ^Prior to the amendment of this section, as well 
as prior to the enactment of the T. P. Act, the principle which guided 
the Court was that where the absolute owner of an estate became also the 
o^vner of a diarge thereon, in the absence of any intention, express or 
presumed, merger or extinguishment of title would fake place-rSomes/i- 
wari V. Maheshwari, 10 Pat. 630, A.I.R. 1931 Pat. 426 (432), 135 I.C. 85. 
But see Raph of Kalahasti v. Parthasarathy, supra, at p. 562 where it has 
been held that under the exception in tlie old section even if the per- 
son did not declare either by express words or by necessary implication 
that the charge would continue, but if the Court found tliat the conti- 
nuance of the charge or encumbrance would be for. a person’s benefit, 
it was required to presume, in accordance widi the natural presumption, 
that a person would not have acted or intended to act against his benefit 
and that he must have intended to keep the charge or. encumbrance 
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Rlive. If tlie mortgaged property is sold to the mortgagee, and there is 
no mesne incumbrance at tlie time of the sale, the conclusion seems to 
be inevitable tliat the mortgage has been extinguished. Tlie ordinary 
presumption in sudi a case is tliat the owner does not intend to keep 
up a charge upon the estate to whidi he has acquired a fuU title— 
Rewa V. Pali Mahomed, 46 Bom. 1009 (1014), A.I.R. 1922 Bom. 211, 70 
I.C. 912. If there is a mesne mortgagee, then it is conceivable that the 
prior mortgagee who acquires full proprietary rights may keep alive 
his prior mortgage and use it as a shield when occasion arises. But where 
tliere is no mesne mortgagee, and die transaction is a straight dealing 
between the mortgagee on the one side and the mortgagor on the other, 
whereby the mortgagee obtained die sale of the equity of redemption 
from die mortgagor and dius acquired fuU proprietary oivnership, the 
result of the transaction being die confluence of the interest of the mort- 
gagor and die purchaser of die equity of redemption, the doctrine of 
merger fully comes into operation, and there is no room for any presump- 
tion in favour of an intention to keep the prior mortgage alive — Lakhmi 
V. Partap, 12 Lali. L.J. 56, A.I.R. 1930 Lah. 620 (623). See also Mahesh 
V. Mohant Bawaii, 9 Cal. 961 (P.C.) ; Gobind v. Kvldip, A.I.R. 1924 Lah. 
377, 73 I.C. 764; KanJwiya v. Ikram, 8 Luck. 103, A.I.R. 1932 Oudh 268; 
Bibi Basirunnissat v. Habib Ahmad, A.I.R. 1960 Pat. 264. 


539. Subsequent mortgagee suing for sale is bound to redeem prior 

mortgage : — See the last sentence of this section : “and no such 

subject thereto." A prior mortgagee who has purchased the property 
mortgaged to him has a ri^it to be repaid the money due in respect of 
his mortgage before a subsequent mortgagee can bring such property 
to sale in execution of a deaee on the mortgage held by the latter-r- 
Baldeo v. XJman Shankar, 32 All. 1 (3). In a suit by a subsequent mort- 
gagee to enforce his mortgage where the prior mortgagee who has also 
purchased the equity of redemption and is in possession, is also added 
as a pai-ty to die suit, it is premissible for the subsequent mortgagee to' 
sell die property subject to die prior incumbrances under die earlier 
mortgages without redeeming them. The prior mortgagee is however 
entided to remain in possession until the prior mortgages are redeemed 
irrespective of the question of limitation — Hari Ram v. Munshi Singh, 
A.I.R. 1939 All. 660 (662), 1939 A.L.J. 559, 185 I.C. 126. 


102. Where the person on 

Service or _to whom any 

tender on or notice or tender is 
to agent. Served or 

made under this Chapter does 
not reside in the district in 
which the mortgaged property 
or some part thereof is situate, 
service or tender on or to an 
agent' holding a general 
power-of-attorney from such 
person, or otherwise duly 
authorized to accept such ser- 


102. Where the person on 

Service or to whom any 

tender on or noticc or tender is to 
to agent. scrvcd OF made 

under this Chapter does not 
reside in the district in which 
the mortgaged property or 
some part thereof is situate, 
service or tender on or to an 
agent holding a general power 
-of-attorney from such person 
or otherwise duly authorized 
to accept such service or 
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vice or tender, shall be dee- tender shall be deemed suffi- 
med sufficient. cient. 

Where the person or agent Where no person or agent on 
on whom such notice should whom such notice should be 
be served cannot be found in served can be found or is 
the said district, or is unknown known to the person required 
to the person required to serve to serve the notice, the latter 
the notice, the latter person person may apply to any 
may apply to any Court in Court in which a suit might 
which a suit might be brought be brought for redemption of 
for redemption of the mort- the mortgaged property, and 
gaged property, and such such Court shall direct in what 
Court shall direct in what manner such notice shall be 
manner such notice shall be served, and any notice served 
served, and any notice served in compliance with such direc- 
in compliance with such direc- tion shall be deemed sufficient : 
tion shall be deemed sufficient. 

Provided that, in the case of 
a notice required by section 83, 
in the case of a deposit, the ap- 
plication shall be made to the 
Court in which the deposit has 
been made. 

Where the person or agent Where no person or agent 
to whom such tender should to whom such tender should be 
be made cannot be found made can be found or is known 
within the said district, or is to the person desiring to make 
unknown to the person desi- the tender, the latter person 
ring to make the tender; the may deposit, in any Court 
latter person may deposit in in which a suit might be 
such Court as last aforesaid brought for redemption of the 
the amount sought to be ten- mortgaged property the amount 
dered and such deposit shall sought to be tendered and such 
have the effect of a tender of deposit shall have the effect of 
such amount. a tender of such amount. 

Amendment ; — ^This section has been amended by section 52 of the 
T. P. Amendment Act (XX of 1929). 

103. Where, under the provisions of this Chapter, a 
Notice, etc., to or by ^otice is to be served on or by, or a tender 
person incompetent to or deposit made or accepted or taken out 
of Court by, any person incompetent to 
contract, such notice may be served on or by, or tender or 
deposit made, accepted or taken, by the legal curator of the 
property of such person ; but where there is no such curator, 
and it is requisite or desirable in the interests of such person 
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that a notice should be served or a tender or deposit made 
under the provisions of this Chapter, application may be 
made to any Court in which a suit rnight be brought for the 
redemption of the mortgage to appoint a guardian ad litem for 
the purpose of serving or receiving service of such notice, or 
making or accepting such tender, or making or taking out of 
Court such deposit, and for the performance of aU consequen- 
tial acts which could or ought to be done by such person if he 
were competent to contract ; and the provisions of Order 
XXXII in the First Schedule to the Code of Civil Procedure, 
1908 shall, so far as may be, apply to such application and to 
the parties thereto and to the guardian appointed thereunder. 

Amendment : — By section 53 of the T. P. Amendment Act (XX of 
1929), the words 'on or by'’ have been added to correct a mere clerical 
error (Report of the Special Committee), and the reference of Chapter 
XXXI of the old C. P. Code of 1882 has been replaced by a reference 
to O. XXXII of the present Code. 

540 . Minor mortgagee : — .Where the mortgagee is a minor, the 
mortgagor may make a tender to the lawful guardian ; if he makes a de- 
posit, the notice of tlie deposit must be served on the lawful guardian. 
•If there is no lawful guardian, and the mortgagor makes a deposit .under 
sec. 83, it is his duty to make an application for the appointment of a 
guardian ad litem of die mortgagee under this section, and to see that 
a proper person is appointed guardian for tire purpose of receiving service 
of notice under sec. 83. Until the mortgagor has done this, he caimot 
be said to have “done all that has to be done to enable die -mortgagee 
to take the amount out of Court,” so as to exempt the mortgagor from 
die payment of interest under sec. 84 — Randurang v. Mehadaji, 27 Bom. 
23 (29); SJieo Saran v. Ram Lagan, 44 All. 64 (67); Shivaiiath, v. Manohar, 
16 O.C. 261, 22 I.C. 245. Gokul v. Chandra Sekhar, 48 AU. 611, A.I.R. 
1926 AU. 665, 96 I.C. 1, 24 A.L.J. 769; Appa Fai v. Somu, 49 M.L.J. 327, 
A.I.R. 1925 Mad. 1017, 90 I.C. 754. Wliere the mortgagor deposited 
in Court the correct amount but took no steps to have a guardian ad 
litem appointed by the Court for the minor mortgagee, but merely asked 
for service of notice on the mortgagee ‘under the guardianship of liis 
father,’ held tiiat the proceedings were not valid and interest would 
not cease to run — Sheo Saran v. Ram Lagan, 44 AU. 64 (65), 19 A.L.J. 
852, 64 I.C. 413 A.I.R. 1922 AU. 355. Wliere the mortgagor applied for 
the appointment of the minor mortgagee’s mothers as their guardians, 
and notices were issued to the mothers but were not served on diem, and 
Court eventuaUy ordered service by proclamation but no formal order was 
recorded appointing the mothers as guardians, held that such substituted 
service was not sufficient. It is necessary for a proper guardian to be 
appointed that the notice should be served, not by substituted service, 
but by ordinary service on a person who is capable of becoming a 
■guardian and who agrees expressly or by impUcation to become a 
guardian— iP/iooZ Kuer v. Rewari, 1930 A.t.J. 1020, A.I.R. 1930 AU. 609 
(610), 124 I.C. 191. See also Note. 511 under sec. 84. 

No guardian need be appointed under tiiis section when there is 
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already a guardian of the property of the minor mortgagee; but die fact 
a certain person had appeared as next-friend of die minor in a previous 
litigation between the same parties, does not dispense ividi the necessity 
of appointing a guardian under diis section because die proceedings 
under this section cannot be called a continuation of the previous suit 
— Shivnath v. Manolvar, 16 O.G. 261, 22 I.C. 245. 


If there is a dispute as to whether the person in whose favour a 
deposit is made is a minor or not, die Court has to be satisfied of die 
fact of minority, and this cannot happen unless the Court inquii-es into 
the matter — Gaaeshi Lai v. Rohni, 50 AU. 655, 26 A.L.J. 355, A.I.R. 1928 
All. 311 (312), 108 I.C. 570. 

When a mortgage, though executed in favour of a minor member, 
is in reahty a mortgage taken by die head of the joint family of which 
the minor is a member, die mortgage-money being supplied from die 
joint family funds, it may well be held that an offer to pay the money on 
such a mortgage to the managing member of the family is a good and 
valid tender in the eye of the law, and no guardian ad litem is necessary 
to be appointed for receiving the tender — Shea Saran v. Ram Lagan, 
44 All. 64 (66), 64 I.C. 413, A.I.R. 1922 All. 355. 

Tlie procedure of this section must be strictiy fulfilled. Every pre- 
caution must be taken to safeguard the interests of the minor, and on 
this principle, the minor should always have the benefit of any doubt 
that may exist, where it is a question whether the procedure 
in a case has been of a nature to bind him or not — Sbimath v. Manohar, 
supra. Tlie procedure is consequent upon the deposit having been made 
and not precedent to an intention to make a deposit — Ganeshi v. Rohni, 
A.I.R. 1928 All. 311 (312), 50 All. 655, 108 I.C. 570. 


The High Court may, from time to time, make rules 


Powers to make rules. 


consistent with this Act for carrying out, 
in itself and in the Courts of Civil Judica- 


ture subject to its superintendence, the provisions contained in 
this Chapter. 


541. Power to make rules ; — ^The section is an enabling one; it 
merely empowers the Higli Court to make rules for carrying out the 
provisions of tliis Act, but it does not make it compulsory on the High 
Court to do so — Malliharjunadu v. Lingamiirfi, 25 Mad. 244 (F.B.), 12 
M.L.J. 279. In the absence of rules framed under this section, the pro- 
cedure applicable to suits for tire enforcement or realisation of mortgages 
prescribed by the Code of Civil Procedure will apply — Dakhina Mohan 
V. Basumati, 4 C.W.N. 474 ; Raja Ram Singhji v. Chtinni Lai, 19 All. 
205 (208). 


Before the procedural section of tlris Act (I'.c., secs. 85 — 90 etc.) 
were relegated to the Civil Procedure Code, it was held in a Madras 
case tiiat Oris section was wide enouglr-to enable the High Court to make 
rules for the execution of decrees — Malikarjunadti v. Lingamuiti, 25 
Mad. 244 (F.B.). But this decision is no longer of any practical value: 
for tire procedural sections being now incorporated into the new C. P. 
Code, the rules for the execution of decrees would now be framed rmder 
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the powers conferred on the High Court by sec, 122 of the Code, and 
not under this Act. 

In the same Madras case, it has been held that this section must be 
read subject to sec. 15 of the Charter Act (24 and 25 Viet, c. 104) which 
provides that the Hi^ Court shall have power to make and issue gene- 
ral rules for regulating the practice and proceedings of all Courts sub- 
■ ject to its appdlate jurisdiction — Ibid. That is, the rules framed under 
this section would not be binding upon the High Court in the exercise 
of its ordinal jurisdiction in suits on mortgages. And so it has also been 
held in a Calcutta case tliat the practice and procedure on the Original 
Side of the High Court in suits on mortgages differ altogether from the 
practice and procedure in force in the Courts outside Calcutta, Hie 
practice on the Original Side of the High Court is based partly on the 
rules of the old Courts of Equity in England, partly on die present prac- 
tice in the Courts in England and partly on its own rules, and 
is not governed by the pro\'isions of the Transfer of Property Act. In the 
Courts outside Calcutta, the practice and procedure has been, and must 
be, governed by this Act — Mackintosh v. Watkins, 1 C.L.J. 31. 


CHAPTER V. 

Of Leases of Immoveable Property. 

105. A lease of immoveable property is a transfer of a 
right to enjoy such property, made for a 
certam time, exj)ress or implied, or m per- 
petuity, in consideration of a price paid dr promised, or of money, 
a share of crops, service or any other thing of value, to be 
rendered periodically or on specified occasions to the transferor 
by the transferee, who accepts the transfer on such terms. 

The transferor is called the lessor, the transferee is called 

"Lessor,” “lessee,” t^e lessee, the price is called the premium, 
"premium,”’ and “rent” and the money, share, service, or other thing 
to be so rendered is called the rent. 

541A. Tliis Act codifies for the first time the law relating to landlord 
and tenant. ■ Prior to the passing of this Act, the Hindu law was held 
to be strictly apph'cable to a tenancy created by express contract between 
Hindus — see Russick Lad v. Lokenath, 5 Cal. 6S8; and tiie English rules 
regarding the relation of landlord and tenant were applied whenever no 
precise rule regarding the subject was to be found in Hindu law or other 
laws — Tara Chand v. Ram Gobind., 4 Cal. 778. 

Even in case of a tenancy created after the passing of die Transfer of 
Property Act, if it does not come strictly widiin this Act, the rule of 
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TT.nglisVi law may be applied — KisJtpri Mohuij, v. Nund Kumar, 24 Cal. 
720. (723). But it has been held by the Privy Council that tlie Act, 
though founded on English law and drafted in the first instance by 
eminent lawyers in England, has only applied the English law so far as 
it was considered to apply to In^a. Before therefore resorting to 
TT.nglicIi decisions for deteiming the relations of landlord and tenant, it 
should be seen what tlie law in India is — Hansraj v. Bejoy Lai, A.I.R. 
1930 P.C. 59 (59-60), 57 Cal. 1176, 57 I.A. 110, 34 C.W.N. 342, 122 I.C. 20. 

Before die Act “lease” meant that if the owner of land consented by 
deed tliat another person should occupy tlie land for a certain time, there 
was a lease — Nagindra v. P-urna, 39 C.W.N..98. 

542. Essentials of a lease : — ^The following things must concur in 
the making of every good lease : — 

(i) There must he a lessor, who is able to make the lease. If any 
lease is granted by one against whom a decree for recovery of possession 
on declaration of title has been passed, the lessee gets no title — Rentala, 
Lachaiah v. Chimmapudi Subrahmanyam, A.I.R. 1967 S.C. 1793. 

(ii) There must be a lessee, who is capable of taking the thing 
demised. 

(Hi) Tliere must be a thing demised which is demisable. 

(to) If the thing demised or the thing expressed to be granted be 
not grantable without a deed, the lease must be madq by a deed, con- 
taining a sufficient description of the lessor, the lessee, the thing demised, 
the term granted, and the rent and covenants; and all necessary cii’cums- 
tances must be observed. 

(o) If it be a lease fgr years, it must have a certain commencement, 
at least when it takes effect in interest or possession, and a certain 
determination either by an express enumeration of years or by reference 
to a certainty that is expressed, or by reducing it to a certainty upon 
some contingent event, wliich must happen before the death of the lessor 
or lessee, unless, it should be added, the lease is a permanent one. 

(vi) There must be acceptance of' the thing demised and of tlie estate 
by the lessee — Woodfall’s Landlord and Tenant, 16 Edn., pp. 134, 135. 

A lease is the outcome of the rightful separation of ownership and 
possession. Before tlie lease tlie owner had the right to enjoy possession 
of the land but by the lease he excludes himself during its currency from 
that right. A lease is tlierefore not a mere contract, but is a transfer of 
interest in land. It creates a right in rem — Anwar Mi v. Jamini Lai, 43 
C.W.N. 797, I.L.R. (1939) 2 Cal. 254, A.I.R. 1940 Cal. 89. 

A statutory tenancy under a Rent Act is a personal right which comes 
to an end upon the death of the tenant — Nihal CHand v. Ship Nfitaia, 
A.I.R. 1958 Punj. 263. 

The provisions about the amount of rent, the time of payment 
thereof and the consequences of default relate to the essential elements 
of a lease — Lalit Mohan v. Gopalichuck Coal Co., 39 Cal. 284 (297) 
(F.B.), 12 I.C. 723. 


112 
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Moreover, it is essential for a lease that the exclusive possession of 
the property leased should be intended to be vested in the trairsferee. 
A right of access to a land for the enjoyment of specific interest therein 
(e.g., cutting and removing trees) attended by a simultaneous right of 
jjossession by some other person does not amount to a lease — See?ii 
Chettiar v. Santanathan Cheliiar, 20 Mad. 58 (F.B.). A lease for unde- 
fined area is void — Beharilal v. State of M.P., 1960 M.P.L.J. (Notes) 58. 

In order to come within the pur\'iew of a lease it should be transfer 
of a right to the enjoyment of immoveable property — Kadulal v, Beharilal, 
A.I.R. 1932 Sind 60, An agreement under which a contractor agrees 
to pay a lump sum in consideration of a right to recover bazar dues or 
tolls, does not amount to a lease — Kamoludin v. M. C. Bhatidara, 1962 
Nag. L.J. (Notes) 23. Tlic essential characteristic of a lease is that the 
subject of it is one which is occupied and enjoyed and the corpus of 
which does not in the nature of things and by reason of the user dis- 
appear — GiridJiari v. Meghlal, 45 Cal. 87. (P.C.). Mining leases are 
■ leases witliin the meaning of this section and sec. 108 or within the 
legal acceptance of the word in this country — Katnalcsliya v.Comr. of 
Income Tax, A.I.R. 1943 P.C. 153. But where under the hukumnoma 
a right was given to tlie grantee to dig mica with 105 Kudalis and to ap- 
propriate the mica, the hukumnama was not a lease — Traders & Miners 
Ltd. V. Dhirendra, A.I.R. 1944 Pat. 261, 23 Pat. 115. A coal mining settle- 
ment does not partake of his character, but still as some portion, 
however small, of the surface has. to be used for. carrying 
on the mining operations and taking the coal out, to that extent it may 
be regarded as satisfying the requirements of this section and treated 
as a lease — Fala Krista v. Jagannath, .59 Cal. 1314, 36 C.W.N. 709 (719, 
820), 140 I.C. 788, A.I.R. 1932 Cal. 775. A document of lease may con- 
tain a direction that the lessee might enjoy all kinds of rights and in- 
comes possessed by the lessor — Stale of Mtidras v. Zakini Bivi, A.I.R. 
1957 Mad. 749. Sec also State of Madras v. V. S. Ayyangar, A.I.R. 
1956 S.C. 94. 

For transfer of possession it is not necessary that the transferee should 
be ]5ut in ijhysical possession of the proiJcrty. Transfer of the right to be 
in possession is sufficient — Sanku v. Hari, A.I.R. 1952 Tr.-Coch 333 (F.B.). 
Wliere a proprietor of sir rights parts with only the occupancy rights in 
a field and the parties agree that a siiecified rent shall be ijaid, then 
the transfer amounts to a lease — Balram v. Mahadeo, A.I.R. 1949 Nag. 
389, I.L.R. 1949 Nag. 849. Where the terms of the document clearly 
indicated that what was granted was a right to a furnished cinema 
house and an exclusive right to the enjoyment thereof was conferred 
in consideration of a lump sum per month, the transaction was a lease 
— Kali Prasad v. Jagadish, A.I.R. 1953 Cal. 149. Delivery of possession 
of the iDroperty demised is not a condition precedent to the creation of 
a lease. . A lessee out of jjossession can sue for possession but cannot 
sue for specific iDerformance — H. V. Rajan v. C. N. Gopal, A.I.R. 1961 
Mys, 29. 

Under a kirayanama executed by the tenant it was agreed that he 
was taking a plot of land from the landlord for constructing a katcha 
house on it and to live in it as a reyeya, and it was further agreed that 
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whenever the landlord wanted he could get the land vacated. In a suit 
by the landlord for possession of the plot and recovery of ground rent, 
held (1) that the kirayanarna could not operate as a lease, nor as a license; 
(2) but it was perfectly legal, and having been executed by the tenant 
he was bound by its terms — Ganga Sahai v. Badrul Mam, A.I.R. 1942 
All. 330, .(1942) A.L.J, 386. If possession is given under a transaction 
purporting to be a sublease, the transaction being illegal, such possession 
is not of a licensee but of a trespasser— Jasivantlal Jagjiwandas v. Westrex 
Company, I.L.R. (1959) Bom. 1482. 

Where tlie user and enjoyment of certain land acquired by the 
Government under tllae Land Acquisition Act was granted by it to a 
lailvvay company which was expressly allowed to have possession of 
the land for the period of the contract, it was held that the requirements 
of a lease under' this section were present and the company was a lessee 
from tJie Government — District Board v. B. N. Railioay, A.I.R. 1945 Pat. 
200, 23 Pat., 931. An annual patta is a lease for one year. It confers 
rro right of transfer or inheritance — Mafizuddin v. Manindra, ^.I.R. 
1951 Ass. 140, I.L.R. (1951) 3 Ass. 35. 

Sec. 107 requires that an instrument of lease must be executed 
both by tire lessor and the lessee or the counter parts by each and if the 
lease be for more tlian one year it should be registered also. A kabuliyat 
executed by the lessee alone does not therefore operate as a lease, but 
it is admissible in evidence for determining the nature of possession — 
Chotcy Lai v. Durga Bat, A.I.R. 1950 All. 661. See also Mohan Lai v. 
Ganda Singh, A.I.R. 1943 Lah. 127 (F.B.), I.L.R. 1943 Lah. 695; Maqbool 
V. Deb% A.I.R. 1949 All. 55; Md. Liaqat Ali v. Ajudhia Prasad, A.I.R. 
1943 All. 212, 1943 A.L.J. 66. In such a case if the lessee remains in 
possession for 12 years, he acquires a title which a valid lease 
would have conferred upon him — ibid. Similarly a rent chit ex- 
cuted by the tenant does not amoimt to a lease. It would however be 
admissible to prove admission of lease — Ramanna v. Rangaswamtj, A.I.R. 
1951 Mys. 13. Receipt of rent under misrepresentation does not create 
a relationshij) of landlord and tenant — Shamsuddin v. Asst, Custodian, 
Evacuee Property, A.I.R. 1953 Sou. 73. If a limited company takes 
some land on perpetual lease the leasehold interest reverts to the lessor 
on the dissolution of the company unless it is validly assigned by the 
company before dissolution — Shankar Lai v. Narendra Bahadur Tandon, 
(1968) 1 Company L.J. 31. ^ 

It is only widiin the competence of the riglitful owner of property 
to- lease out -fliat property and a trespasser’ has no such right — Mt. 
Lachmina v. Mt. Makfida, A.I.R. 1938 All. 316 (318-19), I.L.R. 1938 All. 
441, 175 I.C. 902. Where land belonging to several co-sharers is let out 
by one of them without tire consent of otlier co-sharers, the lessee does 
not acquire the right of a statutory tenant and is not entitled to retain 
possession of the land as' such — Ibid, at p. 319. 

Where the co-sharer in .exclusive possession of certain lands settles 
them the settlee is entitled to remain on the lands, until the other co- 
sharers raise any objection and sue trespassers for ejectment, claiming 
klias possesion, whereon a decree for Idias possession and not - joint 
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possession may be passed — Dassain Nonia v. Ramdeo Prasad, A.I.R. 
1957 Pat. 692.' 

The agent of an o^vner having right to grant a leRse can execute 
die lease — Ugar Sen Trebhutmn, A.I.R. 1943 All. 82, 1942 A.L.J. 671. 
Wiere die respondent agreed to pay rent to the appellant pending the 
coinpledon of sale of a house by die appellant’s agent there was a tenancy 
and die respondent was liable for rent — Hanuman Box v. Bibhuti Prosad, 
A.I.R. 1950 Ass. 17. 

IVliere die pl aintiff gave possession of certain land to die defendant 
uinder an arrangement diat the defendant was to render the usual village 
service and to give the plaintiff a half share of die produce, it was a case 
of lease — Sayi v. Subhatma, A.I.R. 1946 Mad. 310, (1946) 1 M.L.J. 92. 
A kJvprposh grant of certain property made by the owner of an impartible 
estate in favour of a junior member is not a lease as the grantor has 
no interest left in die property — Shiba Prasad v. Lakraj Sheioakaram & 
Co., A.I.R. 1945 Pat. 162, 23 Pat. 871. If one person is required to pay 
a fixed sum periodically to another and is allowed on such payment 
to carry on business in his own name on die property of the other, die 
transaction is a lease and not partnership — 68 C.W.N. 786. 

The term inam means die grant of a freehold interest divesting the 
grantor of his oivnersliip of die property. Wliere die instrument pro- 
Auded for payment of rent and cancellation of die grant for non-payment 
thereof and of re-entry, die grant Avas held to be a lease and not an 
inam — Gobinda v. Pattaci, A.I.R. 1954 Mad. 161. Tliere is a difference 
betAveen a lease and a sale of under-proprietary tenure in Oudh — Sant 
Bvx V. Alt Raza, A.I.R. 1946 Oudh 129, 21 Luck. 194; Kcimala Prasad 
v. Ram Narain A.I.R. 1948 Oudli 7. 

l^Tiere a debtor in satisfaction of liis debt granted the creditor die 
right to occupy and enjoy certain land for 20 years, the interest created 
Avas a lease and not a mortgage — Kotayya v. Annapurnamma, A.I.R. 
1945 Mad. 189. But if on die basis of a compromise in a suit for 
redemption die mortgagee is aUowed to retain possession of the security 
for a specified period in lieu of the amount payable to tiie mortgagee 
for improvement on payment of some definite amount as profits his 
possession is diat of a mortgagee and not of a lease — Sankaran 
Namboodiri v. Avira Mathai, 1964 Ker. L.T. 75. 

Renewal clause in lease : — Wihere a lease for 5 years contained a 
reneAval clause and die lessee sent a notice to the lessor a feAV days 
before expiry of the lease that he was prepared to take a second settle- 
ment but inspite of this the lessor instituted a suit for ejectment after 
senung notice to quitj it Avas held that the provision of die lease gave 
an option of renewal to the lessee — Girindra v. Kamini Naih, A.I.R. 1949 
Ass. 78. But where the lessee after termination of die lease did not 
ask for resettlement and remained in possession, die lessor not accepting 
rent from the lessee, it was held diat die lease Avas not reneived — Tarak 
V. Jagadish, A.I.R. 1954 Pat. 41. See in diis connection Narendra v. 
Rampal, A.I.R. 1947 Cal. 378, 51 C.W.N. 482. Wliere the lessee is 
given the option of 5 years subject only to such terms and conditions 
as may be agreed upon, die option is one to reneiv die lease on die 
original tenns — if. V. Rajan v. C. N. Gopal. 
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543. Agreement of lease : — ^An instrument by which the conditions 
of a contract of letting are finally ascertained and which is intended 
to vest the right of exclusive possession in the lessee either at once 
(if die term is to commence immediately) or at a future date (if the 
term is to commence subsequently) is a lease; it is said to operate by 
way of actual demise, and when the lessee has entered under it, the 
relation of landlord and tenant is fully created. On the other hand, 
an instrument which only binds the parties, the one to create and the 
other to accept a lease hereafter, is an agreement for a lease, and although 
the intending lessee enters, the legal relation of landlord and tenant 
is not created, unless he also pays rent, in which case he becomes a 
tenant — Richardson v. Gifford, (1834) 1 Al. & E. 52. See also Governor- 
General V. Indar Mani, A.I.R. 1950 E.P. 298, 52 P.L.R. 107. Where there 
is no present demise, the agreement to lease does not operate as a lease, 
and does not affect the land. It will affect the land only when speci- 
fically enforced in a suit properly framed for the purpose, or when 
followed by the grant of a lease — Rani Hemanta Kumari v. Midna- 
pore Zemindari Co., 22 C.L.J. 44 (49), 19 C.W.N. 347, 28 I.C. 879; 
Brijnandan v. Jamuna Prasad, A.I.R. 1958 Pat. 589. A mere offer or 
agreement to grant or take a lease does not amount to a lease. Thus, 
a mere offer by the lessor to grant a new lease after the expiration of 
the current lease, without stating the terms on which the new lease will 
be granted, \vill not operate as a lease — Macna^iten v, Rameshwar, 30 
Cal. 831. So also, where a document ran in the following terms : “I 
take the shop on a rent of Rs. 50 per annum. 1 shall pay the rent month 
after month. On non-payment of rent a right to eject the tenant shall 
at once accrue to the o\vner of the shop.” It was held that [the docu- 
ment was nothing more than an unilateral statement drawn up by the 
intended lessee in which he set out his intention as to various matters. 
Tlie document was not addressed to any one, it was not accepted by 
any one, and no one but the executant was a party to it. It was, 
therefore, not a lease, nor even a counterpart of a lease for as there 
was no lease in existence, tfliere could be no counterpart. It was not 
even an agreement to pay reijt, because an agreement implies a con- 
sent of two parties — Beni v. Puran Das, 27 AH. 190 (I9I). Where a 
patta is tendered to but is not accepted by a tenant, it is not a lease 
— Bardot Singh v. Bolama, 8 M.L.T. 371, 7 I.C. 750. As to the ad- 
missibility of such documents, see Shubrati v. Kunj Behari, A.I.R. 1946 
All. 403, 1946 A.L.J. 236 ; Hassan Sait v. Mir-Chandani, A.I.R. 1951 Mys. 
24. The commencement of a lease is a matter of intention to be ascer- 
tained from the facts and circumstances of the case — Isivar Dayal 
Thakur v. Sheoprasan Singh, A.I.R. 1964 Pat. 71. 

Whether an oral agreement is a lease or amounts merely to an agree- 
ment to let, is a question of intention of the parties. If the intention 
was not to create immediately the relation of landlord and tenan^; or 
that something more had to be done before the relation commenced, 
it is to be presumed that their agreement was intended to operate only 
as an agreement to let and not as a lease. Wh’ere, therefore, parties 
enter into a verbal agreement that on the expiry of the present lease the 
same be renewed for a further period of three years, the lease to bei 
renewed each year as formerly in accordance with the Waste Lands 
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Grants Rules, the relationslaip of landlord and tenant should come- into 
existence on the signing of a new lease at the expiry of the existing lease. 
Such an agreement is valid, although not reduced to writing — Syriam 
Land Co. v. Rodriquez, A.I.R. 1938 Rang. 220 ((222). The pl^tifB 
mote to tihe defendant : “I do hereby agree to take by our personal 

agreement yom* house and premises No on a lease for 21 years” 

and then the term followed. The defendant replied : “I do confirm 

your letter all terms wiU be settled on agreement” : held tliat the 

terms contained in the two letters amounted to a present demise of the 
said premises and created an immediate interest therein — Ramjoo v. 
Haridas, A.I.R. 1925 Cal. 1087 (1039), 52 Cal. 695, 91 I.C. 320. Althou^i 
die term of a lease is to commence at a future date or a formal document 
is to be executed, it does not necessarily follow tliat the agreement will 
not operate as a present demise — Ibid, at p. 1089. It is immaterial 
whether possession has passed or not — Sultanali v. Tyeb, A.I.R. 1930 
Bom. 210 (211, 213), 32 Bom. L.R. 188, 125 I.C. 428. As to the effect 
of a clause for forfeiture of deposit in a contract of lease see Parampal 
V. Budh Singh, A.I.R. 1938 Lah. 62 and H. V. Low & Co. v. Jyoti 
Prasad, A.I.R. 1931 P.C. 299, 35 C.W.N. 1246, 58 I.A. 392, 135 I.C. 632. 
Wliether an agreement for a lease operates as a present demise or is 
merely a contract is a matter of construction of the language of the 
document in each particular case — State of Bihar v. India Copper Cor- 
poration Ltd., I.L.R. 38 Pat. 1160. 

544. Lease and license distingaished : — ^Hie cardinal distinction 
between a lease and a license is that in a lease there is a transfer of interest 
in land whereas in die case of a license there is no transfer of interest, al- 
though the licensee acquires a right to occupy the land— rSecretory of Stale_ 
V. Karunakant, 35 Cal. 82 (92) (F.B.); see also Board of Reaenue v. Agent, 
S. I. Ry. Co., 48 Mad. 368 (F.B.), 86 I.C. 688, A.I.R. 1925 Mad. 434, 
where the distinction is pointed out in detail; Paramesicaram Kartha v. 
Ousepli, 1958 Ker. L.J. S41; Krishanchand v. Gangadhar Juyal, (1964) 
All. W.R. (H.C.) 329; Shaik Mohamad Shah v. State of Madras, A.I.R. 
1966 Mad. 454; Sohanlal Narain Das v. Laxmidas, 68 Bom. L.R. 400. 
See also In re Burma SheU, 1933 A.L.J. 749 (F.B.), A.I.R. 1933 AU. 735 
and Bengal & N. W. Ry. v. Jqnki Prasad, A.I.R. 1936 Pat. 362, 163 I.C. 
525 {held to be a license); Jai Narain v. AU Murtaza, A.I.R. 1051 Pat. 
190. If the effect of the instrument is to give the holder an exclusive 
right of occupation of the land, diou^ subject to certain reservations 
or to a restriction of the purposes for which it may be used, it is in 
law a demise of the land itself — Secretary of State v. Bhupal, A.I.R. 1930 
Cal. 739 (743), 57 Cal. 655, 129 I.C. 177; Sherif v. Emperor, A.I.R. 1930 
Bom. 165 (166), 126 I.C. 872; Durjendra v. K. Shaw, A.I.R. 1953 Cal. 
147; Ouseph v. Kunjathjp, A.I.R. 1951 Mad. 189; Ganguly v. Kamalepat, 
A.I.R. 1947 Cal. 236, 51 C.W.N. 208, Kuber Nath v. Gorakh Prasad, 
A.I.R. 1957 All. 369. Each case must be decided on its' own facts and 
regard must be had to the substance of the agreement and the intention 
of the parties — ibid; Baldeo v. Rawaram, A.I.R. 1950 Nag. 107, I.L.R. 
1950 Nag. 218; Dammulal y. Mohammad Bhai, A..I.R. 1955 Nag. 306. If 
the land of a hat is leased for a term and an ^gregate rent is payable 
and the control of the hat is. in the lessees subject to certain restrictions 
and reservation in favom- of the lessor, it .amounts to a transfer of interest 
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in the land — Sheiif v. Emperor, supra. Wliere defendant enters into 
possession of land as tenant but the deed of lease is inadmissible in 
evidence, the defendant cannot be deemed to be r licensee — Dammulal 
V. Mohammad Bhai, A.I.R. 1955 Nag. 308. 

Wliere a licensee, a potter, was allowed to erect a mud house by 
the landlord and the defendant purchased tlie potters rights and erected 
pucca structures without the landlord’s consent, it was held that the 
potter had no transferable rights — Ramkrishna v. Bibi Sohila, A.I.R. 1933 
Pat. 561 (562), 145 I.C. 567. Where the landlord provides for die use 
of his tenant residing in a number of rooms a privy which is not express- 
ly included in the lease of the rooms, the tenants are mere licensees in 
respect of the privy and it remains under the control of the landlord, 
both as regards user and repairs — Lakhmichaiul v. Ratffnbai, A.I.R. 1927 
Bom. 115 (117), 51 Bom. 274, 101 I.C. 210. An agi-eement by a lessee 
of a limestone mine authorizing a third party to extract and remove 
limestone on his omi behalf is in the nature of a license and not a sub- 
lease — Kttchtocir Lime & Stone Co. v. Secretary of State, A.I.R. 1936 Pat. 
372 (379), 15 Pat. 460, 163 I.C. 501 ; Sri Mungaliamman Temple v. Loga- 
natha Naicker, (1962) 1 Mad. L.J. 128, Qugarmal v. Moti Lai, I.L.R. 
(1962) 2 Punj. 98. A right to collect and remove leaves from trees for a 
certain i^eriod is a license coupled with a grant amounting to profits a 
pendre and not lease — Mulji Sicca & Co. v. Nur Mohammad, A.I.R. 1938 
Nag. 377 (379, 3S2). 

A document which purports to grant a right to cut and remove trees 
of a certain description for a certain period, and whida e.\pressly pro- 
vides that the grantee has no right to the land, is not a lease, but a mere 
license to cut trees — Mammi Kutti v. Pazhakhal, 29 Mad. 353; see also 
Seeni v. Santanathan, 20 Mad. 58 (F.B.). Where the plaintiff permitted 
the defendant to occupy his house-site so long as the latter did black- 
smith s work for the jjlaintiff, held that thei’e was no lease but a mere 
license — Athakiitti v. Gobinda, 16 Mad. 97. 

An agreement was made by which a certain quantity of grain was 
agreed to be paid to the owner of a .strip of land every year on account 
of the damage to be sustained by him by his allo\ving tlie other party 
(defendants) to take their cattle or carts over the strip of land, and this 
agreement created a right in flie defendants which could be exercised 
by their transferees or tlieir servants or agents and could not be revoked 
by the grantor. Held that this agreement was a lease and not a mere 
license or easement — Indal v. Debt, 92 I.C. 683, A.I.R. 1926 Nag. 174. 

Where the document did not create an interest in land it was not a 
lease but a license coupled with a grant giving exclusive right to cultivate 
and collect lac — Samarthmal v. Sunderbai, A.I.R. 1952 Nag. 825. Where 
a person has a licence to enter on the land, not. for the piurpose of enjoy- 
ing the land, but for removing sometliing from it, namely, a part of the 
produce of the soil he is not a lessee but a grantee of a profit a prandret 
— Shantabai v. State of Bombay, A.I.R. 1958 S.C. 532. Wlien by a deed 
the right to rear and pluck fruits for some years from the forests of certain 
villages is granted no interest in land is created thereby — Manohar -Lal 
Rameswardas v. State of M. P., A.LR. 1959 Madh. Pra. 120. Where a 
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Kabuliat executed by one party only provided for payment certain rent 
every month in lieu of occupation of the house, it was not a lease, but 
a license — Dau Dayal v. Brej Mohan, A.I.R. 1952 AH'. 344. Where a 
house belonging to a bank was allowed to be occupied by its manager 
wthout payment of rent, so long as he occupied the post, the occupa- 
tion was as a licensee — Corporation of Calcutta v. Allahabad Bank, A.I.R. 
1949 Cal. 109. See in this connection Governor General v. Corpn. of 
Calcutta, A.I.R. 1948 Cal. 8, 51 C.W.N. 517. Where a MunicipaUly by 
an instrument granted for 3 years a right to collect fees from the butchers 
at its slaughter house,' it was a license and not a lease — Gopaldas v. 
Municipality, Hyderabad, A.I.R. 1949 Sind 1. Where the defendant by 
an agreement obtained the right to enjoy the toddy yield from a cocoa- 
nut garden, but had no right in the land, it was held that he was a 
licensee and not a lessee of the garden — Venngopala v. Thirunovakka- 
rasu, A.I.R. 1948 Mad. 148, (1948) 2 M.L.J. 155. But where tlie docu- 
ment was styled as a lease in perpetuity granted for the nistar of cholla 
grass land in occupancy right stating a yearly rent and that inspite of this 
the lessor will be entitled to take away wood for fuel and to every other 
kind of nistar, it was held that tlie transaction was a lease and not a 
license — Baldeo v. Bfitcaram, A.I.R. 1950 Nag. 107, 1.L.R. 1950 Nag. 218. If 
the stall holders in a market are not allowed to remain in occupation of the 
stalls beyond the closing hour and pay rent for each day of occupation 
they are licensees — M. N. Clulnvala v. Fida Hussaui Saheb, A.I.R. 1965 
S.C. 6ip. Tlie right to collect cocoanut during the period of its growth 
amounts to a lease — Arumugha Vettian v. Angamuthu Nattar, I.L.R. 
(1965) 2 Mad. 518. If a divorced wife is allowed to reside in tire house 
to look after the issue of marriage she is a licensee and not a tenant—* 
Bai Hanifa Jusab v. Memin Dadu, A.I.R. 1964 Guj. 44. A right to tap 
palm trees for making toddy is a lease — Sheikh Jan Mahomed v. Umanath 
Misra, A.I.R. 1962 Pat. 440. A document whereby a tenant agrees to 
give certain premises to B for five years with an option to renew for 
another five years and the document is registered as an agreement and 
not as a lease, it creates a license and not a lease — zSm. Mina Ghosh v. 
Daulatram Arora, A.I.R. 1967 Cal. 633- If an employee is given a 
personal privilege to stay in a house for the greater convenience of liis 
work he is a licensee even if the employer reserves the right of charging 
fee for such occupation. A person in exclusive possession is not neces- 
sarily a tenant — B. M. Lall v. Dunlop Rubber Co., A.I.R. 1968 S.C. 175; 
Narayanan Namboodiri v. Appukutty Nair, A.I.R. 1969 Ker. 34. 'Where 
after a suit for ejectment has been decreed by a trial court a compro- 
mise is arrived at in the appellate court whereby the tenant is allowed to 
remain in occupation for another five years on payment of rent month 
by month, the landlord reserving the right to execute the decree on the 
tenant’s failure to pay rent for three consecutive months, the compromise 
creates a license and not a lease — Ronchada Ramamurthy v. Gopinath 
Naik, A.I.R. 1968 S.C. 919. See also Associated Hotels of India ltd. v. 
Sardar RanjH Singh, A.I.R. 1968 S.C. 933 where tests have been laid 
down for ascertaining whether the occupier is a licensee or a tenaiit. 
Where residential right is given to a person in respect of a house belong- 
ing to a ■ Society- on condition that tire Society shall have the right to 
have the • house vacated if the occupants fails to keep the house neat 
and .clean or violates the rules of the Society, the occupant is a licensee 
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even though he is in exclusive possession on payment o£ rent — Santi Samp 
V. Radhasioami Satsanga Sabha, Dayalbagh, A.I.R. 1969 All. 248. See 
also Rajappan Nair K. R. v. Veeraragliavan, I.L.R. (1969) I Ker. 1 ; Chinna: 
Pillai V. N. Govindaswami Naidii, A.I.R. 1969 Mad. 191. Where a muni- 
cipal committee without executing a written lease in ^accordance with 
law by a resolution allows a club to occupy a building for one year during 
specified hours on payment ol rent, the transaction is a licence and not 
a lease — Punjab State Club v. Municipal Committee, Simla, A.I.R. 1959 
Punj. 220. A Kabuliyat authorising tire executant to realise dues from 
file market does not operate as a lease — Sada Sheo v. Raja Jagadamhtka 
Pratap Narain Singh, I.L.R. (1957) 2 All. 261. If rooms in a building 
where a hotel is run are 'let out the occupants of tlie rooms are tenants 
and not licensees — Associated Hotels of India Ltd. v. R. N. Kapoor, A.I.R. 
1959 S.C. 1262. WOiere by an identure P is given the right to remove 
sludge and occupy a specified area to facilitate such removal, tlie in- 
denture operates, not as a lease but as a licence — Bengal Agr, & Indus- 
trial Corporation Ltd. v. Corporation of Calcutta, A.I.R. 1960 Cal. 123. 

A license is not determined by forfeiture, even if the licensor’s title 
is denied by the licensee — Punnamma v. Stibba Rao, A.I.R. 1953 Mad. 
456, (1952) 2 M.L.J. 473. 

As to tlie difference between an occupier and a tenant see Dinendro 
V. Union of India, A.I.R. 1952 Cal. 915; Nihalchand v. Norabmal, I.L.R. 
(1965) 15 Raj. 450; VelatjudJvan Kesaoa Panicker v. Ibrahim Ismail Sajt, 
(1963) 1 Ker. L.R. 453. 

544A. Difference between lease and easement : — ^The difference 
between a lease and an easement is well defined. By a lease the owner 
of the land retains his ownersliip, but parts with possession. The lessee 
Is entitled to possess the land to the e.\clusion of all otliers. But by the 
granting of an easement die ovmer of the land retains not only his owner- 
ship but also his possession. Tlie grantee does not get possession of the 
land, but get merely a right to die limited use of die land. Thus where 
By a Kabuliyat a person has been given merely a passage over the land, 
die Kabuliyat is not a lease. It merely seeks to create an easement in 
favour of th^ grantee — Haran Chandra v. Shyama Charan, A.I.R. 1940 
Cal. 447, 71 C.L.J. 248, 190 I.C. 433; Ram Prosad Mondal v. Sri 
Snehalata Ghosh 71 C.W.N. 17. 

544B. Tenancy-at-will ; — A tenancy-at-will in English law is deter- 
mined by the death of either party or by doing any act inconsistent widi' 
the continuance of the tenancy — James v. Dean, 11 Ves. 383; see also 
Anuxir Alt v. Jamini Lai, I.L.R. (1939) 2 Cal. 254, 43 C.W.N. 797, A.I.R. 
1940 Cal. 89.' The law in India appears to recognize a tenancy-at- 
sufferance— lAbdt/Z Razak v. Seth Nandlal, A.I.R. 1938 Nag. 506, (1938) 
N.L.J. 3lt. A tenancy-at-will or at sufferance arises by implication of 
law and is not a creature of a contract— fl/orcm v. Annada, 46 C.W.N. 
366; 75 C.L.J. 444. A tenancy-at-will is determined at the will either of 
die landlord or of the tenant. The. law implies a tenancy-at-will* of one 
party to be a tenancy-at-will of either party. It arises by implication 
of law in cases, of permissive occupaion or it may arise expressly by an 
agreement to let for an indefinite term for a compensation accruing from 
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day to day so long as both parties please. A tenant-^t-will is not entitled 
to notice to quit — Bansidhar v. Ram Charan, A.I.R, 1940 Oudh 401, 1940 

0. W.N. 586, 189 I.G. 488; see also Ramdhani v. Scoff, A.I.R. 1925 Pat. 
256, 6 P.L.T. 577, 85 I.C. 77; Ram Kishun v. Bibi Sohila, A.I.R. 1933 Pat. 
561, 14 P.L.T. 685, 145 I.C. 567 and Janki v. Kanhaiya, A.I.R. 1936 Oudli 
102, 1935 O.W.N. 1238, 159 I.G. 316. Wliere a tenant who has no right 
to alienate his right of residence without the permission of the owner 
of the site, sells it without such permission and the owner of the site 
takes rent from the purchaser and there is no written document to wit- 
ness the new tenancy, the purchaser is a tenant-at will — Abdul Ghafur 
V. Jeta Mai, A.I.R. i942 Pesh. 74. The distinction between a tenancy- 
at-wiU and a tenancy from month to month has been pointed out in 
Shio Nath v. Ram Bharosey Lai, A.I.R. 1969 AH. 333. 

Where a rent note provided that after 11 months the landlord could 
at his will give the lessee a month’s notice to vacate and vice versa, it 
was held that the lessee was a tenant-at-wiU at the time .of his death — 
Raman v. Blwgwan, A.I.R. 1950 All. 583, 1951 A.L.J. 179. See also 
Thacker v. Bhatia, A.I.R. 1952 Kutch 13. 

A tenant holding over is a tenant-at-will — Kuxnaraswamy v. 
Thiruchettambalam, A.I.R. 1953 Tr.-Coch. 369; Gopi Kishan v. Murlidhar, 
A.I.R. 1953 Aj. 24 (2). Wliere there was possession under an invalid lease, 
it was a case of a tenancy-at-wilL Tlie law implied this in the first 
instance and it might be converted into a tenancy from year to year or 
from month to month as the case might be — Muralidhar v. Tara Dye, 
A.I.R, 1953 Cal. 349. A tenancy-at-wiU- is to be implied from permissive 
occupation under a void lease. The tenancy-at-wfll is a license to occupy 
— Sudhir Kumar v. Dhirendra Nath, A.I.R. 1957 Cal. 625; but' see 
Sudhir Kumar v. Dhirendra Nath, A.I.R. 1957 Cal. 625 where it has 
been held that a lease is made by possession under a void lease ac- 
compained by payment and acceptance of rent. 

There is a distinction between a tenancy-at-will and a tenancy for 
a fixed term. In the former case the tenancy does not determine until 
notice to quit has been served on the tenant or he has denied the land- 
lord’s title. In the latter case the tenancy is determined automatically 
at the expiry of the term of the lease, and after that date the relationship 
of landlord and tenant does not subsist, unless it is proved that there 
was a. novation of contract, express or implied, and the tenancy has 
been converted into a tenancy-at-will or a tenancy from year to year — 
Banwari Lai v. Mt. Hvssaini, A.I.R. 1940 Lah. 410, 42 P.L.R. 535, 191 

1. C. 289. Where a tenancy is terminable at the will of the tenant, it is 
terminable at the will of the landlord also — Ram Lai v. Bibi Zohra, 
20 Pat. 115, A.I.R. 1941 Pat. 228; Kanwar Lai v. Kamkhya Narayan, A.I.R. 
1957 Pat. 350. Wliere the lessee tmdertakes to vacate on demand by the 
lessor, the lessee too can terminate the tenancy whenever he expresses 
his desire to do so to the lessor— iffomZz Chandra v. Chothmal, 1959 
Raj. L.W. 353. The interest of the lessee, unless terminated by terms of 
the lease, is heritable — Narayana Narasimha Desh Pande v.’ Kashiraya 
Sengappa, A.I.R. 1961 Mys. 35. The interest of a tenant from year 
to year as well as a tenant from month to month is heritable — Shiv Nath 
V, Ram Bharosey La], A.I.R. 1969 AH. 333 (F.B.). 
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544C. Lease by minor : — lease granted by a minor through his 
next friend is not invah'd. Where in such a lease a contract of renewal 
. is not enforceable against die minor on account of his disability, such 
partial failure would not exonerate die lessee from liability to pay the 
stipulated rent nor entide him to treat die lease as void. Principles 
recognized or enacted for die benefit or protection of minors should not 
be held to apply to their prejudice — Zeebunnissa v. Danagher, A.I.R. 
1936 Mad. 564 (568, 570), 59, Mad. 942 165 I.C. 384. 

545. Lease for. indefinite period: — ^Tlie Calcutta High Court is of 
opinion that if a lease is made for an indefinite period, tiie Court should 
apply the general rule of construction that such a grant enures generally 
for the life-time of the grantee, unless diere are some words showing the 
intention that a heritable grant is made — Ashutosh v. Chandi Charan, 
31 C.W.N. 46, A.I.R. 1927 Cal. 179, 99 I.C. 200; Jogesh Chandra v. Makhul 
Ali, 47 Cal. 979; 25 C.W.N. 857, 60 I.C. 984; Jagadisa v. BisWestvari, 41 
I.C. 227 (230) (Cal.) ; Higgins v. Nobin Chander, 11 C.W.N. 809. See 
also Md. Aziml Bari v. Raziuddin, 43 G.W.N. 794, A.I.R. 1939 Gal. 423, 
184 I.C. 216. This rule of construction ought to be applied inspite of 
the terms of the next section — Ibid. But this rule of construction does 
not apply if the term for which the grant is made can be definitely 
ascertained. Tlius, the word "taluk” or “etman” used in the deed of 
grant imports a permanent tenancy — Jogesh v. Makbul, supra. The 
Bombay High Court, however, is of opinion that in order that there may 
be a valid lease, it is necessary that there should be fixed a definite 
period during which the lease is to continue, ‘or that there should be 
words indicating that the lease is to continue in perpetuity. A disposi- 
tion of land which purports to be a transfer of tlie right to enjoy the 
property neither for a certain time nor in perpetuity is an. attempt to 
create by lease an interest not known to law and as such is bad — Muni- 
cipal Corporation of Bombay v. Secretary of State, 29 Bom. 580. 

In the absence of a provision that the tenancy will not continue 
after the lessee s life-time, a lease for a definite period does not termin- 
ate on his death. A lease for an indefim'te period on the other hand 
enures for the life-time only of the lessee, unless there are words in the 
document or other circumstances indicating an intention to grant a per- 
petual lease — Rammohanrai v. Sonabai, A.I.R.' 1950 Bom. 161, 52 Bom. 
L.R. 97 ; see also Donkangouda v. Revanshiddappa, A.I.R. 1943 Bom. 
148, 45 Bom. L.R. 194. In Ram Krishna v. Bargavi, A.I.R. 1947 Mad. 
424, (1947) 1 M.L.J. 205 though the lease was only for 1 year, the terms 
thereof contemplated the tenancy to continue beyond the lease on the 
same terms. A characteristic , of a periodical tenancy is that as each 
period begins it is an accretion to foe old tenancy — Utilitif Articles 
Manufacturing Co. v. R. B. M. Bombay Mills Ltd., A.I.R. 1943 Bom. 306, 
45 Bom. L.R. 605. It is not necessary under this section that every lease 
must be . for a term or in peipetuity. A periodical lease is recognized 
as one of foe lease under fois section and is covered by sec. 106 — ibid. 

IVIrere the lease is totally silent as to duration, the presumption 
of sec. 106 will apply. A lease for which no term is fixed is a lease run- . 
ning- from month to month terminable upon proper notice. Such a lease 
is heritable— Ra//6 v. Yanus, A.I.R. 1937 Nag. 321 (322), 172 I.C. 543; 
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Abdul Razak v. Seth Nandlal, A.I.R. 1938 Nag. 506 (509), (1938) N.L.J. 
317. But it has been held by Nasim Ali, J. that a grant made for an 
indefinite period enures, generally speaking, for the life-time of the 
grantee and such a grant passes no perpetual or heritable interest in the 
absence of words to that effect or in the absence of it appearing from 
the object of the grant, the circumstances under which it was created 
and the subsequent conduct of the parties that a perpetual grant was 
intended — Chandi Charan v. Ashutosh, 40 C.W.N. 52. His Lordship has 
further held that a lease which is silent as to the duration of its terms 
would not be a lease within the meaning of this section — Anioor Ali v. 
Jamini Lai, 43 C.W.N. 797, A.I.R. 1940 Cal. 89, I.L.R. (1939) 2 Cal. 254. 

A tenancy for a period during which a . tenant remained in the 
station is not bad for uncertainty. Hie term is definite, if it is defined 
either by express limitation or by reference to some event which will 
afterwards fix its exact length — Ram Chand v. Lush, A.I.R. 1936 Lah. 
890. 


Tlie duration of time may be express or implied. A lease between 
the mortgagor and the mortgagee to last during the pendency of die 
mortgage is not bad, as the lease is not for an indefinite period but is 
dependent upon a contingency — Mohammad Cassum v. Ezekial, 7 Bom. 
L.R. 772 ; Ramchandra. v. Narasinha, 33 Bom. L.R. 590, A.I.R. 1931 
Bom. 466, 133 I.C. 839. 

A lease for a particular period after which an option is given to the 
lessee to continue in possession on payment of rent, enures for the 
lessee’s benefit. After die expiry of the lease, the lessee can continue 
in possession as long as he pays the rent, that is, it enures during the 
lessee’s life-time — Abdulrahim v. Sarafalli, A.I.R. 1929 Bom. 66 (67), 30 
Bom. L.R, 1598, 114 I.C. 374. 

546. Lease in perpetuity ; — 'Tlie words ‘'perpetual’ and “for ever” 
are words of flxible amplitude and it the circumstances under which the 
instrument is made and the subsequent conduct of the parties show an 
intention with clearness and certainty tiiat a heritable and transferable 
grant was made, then it is open to the ' Court to give that meaning 
to these words — Amar, Krishna v. Nazir Hasan, 14 Luck.' 723, A.I.R. 1939 
Oudh 257 (265), 1939 O.W.N. 825. Hie words ‘istimrary mourasi moka- 
rart in a lease create a permanent and heritable estate and not merely 
for die lifertime of the grantee, even though no other words indicating 
a heritable interest (such as, the grantee, his sons and grandsons in suc- 
cession should enjoy the property in perpetuity) are used in the docu- 
ment — Baikanta v. Lakshman, 41 I.C. 875 (876) (Cal.); Monmohini v. 
Kalidas, 2 C.W.N. 292. Hie word ‘taluk’ used in a lease. implies a per- 
manent tenancy ; as also, die word ‘etman’ (used in Chittagong) imports 
a permanent, heritable and transferable tenure — Jogesh v. Makbiil, 47 
Cal. 979, 25 C.W.N. 857, 60 I.C; 984. But a lease described as istimrari 
only is good only for the life-time of the lessee, and cannot create an 
estate of inheritance in die lessee, in the absence of specific clauses refer- 
ring to succession and transfer — Haddutt v. Jaikaran, 56 I.C. 656 ; Gaya 
V. Ramp wan, 8 All. 569. So also, the term istimrari mokurari in a lease 
does not primarily imply a heritable character in the grant as the term. 
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mouiasi does — Nowsingh v. Rom Naroin, 30 Cal. 883 (892) j Tulshi Per- 
slwd V. Narain, 12 CnI. 117 (130) (P!C.) ; Agin Bindh v. Mohan Btkram, 
30 Cal. 29 (31) ; Beni Pershad v. Ditdh Nath, 27 Cal. 156 (165) (P.C.). 
The words ‘istimrari niokarari do not per se convey an estate of inherit- 
ance, but an istimrari mokarari patta, notwithstanding the absence of 
words indicative or lieritability (as ba farzandan, nasJan bad naslan, or 
al-aulal) may be perpetual grant, if the other terms of tlie instrument, 
the circumstances under wliich it was made or the subsequent conduct 
of the parties show such an intention with sufficient certainty — Ram 
Narain v. Chota Nagpur Banking Association, 43 Cal. 332, 36 I C. 321 ; 
Tulshi Pershad v. Ram Narain, 12 Cal. 167 (P.C.); Narsingh v. Ram 
Narain, 30 Cal. 883 (893). A bayam saswatham patta is a lease of a 
permanent character — Rama Itjcnger v. Anga Guruswami, 35 M.L.J. 129, 
46 I.C. 62. A mirasidar is a permanent tenant — Ramchandra v. Sidu, 
1888 P.J. 30. Mourasi tenures are permanent -tenures because the word 
"mourasi” meaning a succession from generation to generation conveys 
the idea of permanency — Giribala v. Kedar Nath, A.I.R. 1929 Cal. 454 
(456), 56 Cal. 180, 117 I.C. 534. The term mulgeni’ when used in a 
tenure denotes its permanent character — Nagapatja v. Anantaya, 1891 
P.J. 248 ; Vnhamma v. Vaikunta, 17 Mad. 218. The Mukaddami tenure 
in the United Provinces does not create any permanent or heritable interest 
in the lessee — Bhagtvati v. Hanuman, 23 All. 67. Tire words ‘patni ten- 
ure’ imply a tenancy of a permanent and heritable character — Tarini v. 
Watson, 3 B.L.R. (A.C.) 437 j Modhu Sudan v. Rooke, 25 Cal. 13. A 
lease for five years stated that at tire expiration of the term the lessee 
was to take a fresh settlement under a fresh kabuUyat, and it further 
stipulated that the lessee was not to make a gift, sale or mortgage of the 
tenure to any body. Held that as tliere were no words of inheritance 
in the lease, the tenure could not be presumed to be heritable or per- 
manent, and that the tenancy at the end of the five years was for an in- 
definite period and not in perpetuity— /agadiso v. Bisioeswar, 41 I.C. 
227 (230) (Cal.). A lease in which no period is specifically mentioned 
is not necessarily .i perpetual lease — Chandi CharOn v. Ashutosh, 40 
C.W.N. 52. A lease for five years with a condition tlial after that period 
the lessee should hold the property as long as he pleased on die same 
terms, is a lease merely for the life of the lessee — Higgins v. Nobin, 11 
C.W.N. 809. 

Tlie omission of the words of inheritance is not conclusive that the 
lease is not heriditary. So also the prohibition of alienation of the lease- 
hold right does not take away from tlie permanent character of the ten- 
ancy— Remmo/wnrai V, Sonabai, A.I.R. 1950 Bom. 161, 52 Bom. L.R. 97. 
See also Donkangouda v. Revanshiddappa, A.I.R. 19-43 Bom. 148, 45 Bom. 
L.R. 194. A right of transfer is not a necessary incident of tlie legal 
status of a perpetual lessee, and therefore a condition making the rights 
of the perpetual lessee of a village non-transferable, but heritable, is not 
illegal— B/ifl/ro v. Ambika, A.I.R. 1942 Oudh 374, (1942) O.W.N. 225, 
199 I.C. 776. On die other hand die fact that the lessees interest has’ 
been made transferable does not show that it is heritable ; for a tenancy 
for life is transferable under d. (j) of sec. 108, but not heritable— Don- 
kangouda v. Revanshiddapa, supra. 

A lease for building purposes, in the absence of any definite terms 
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in the grant, should be presumed to be a permanent one. The' absence 
of the words ‘maurasi moJiamrt in such a lease does not necessarily in- 
dicate tliat it was not the lessor’s intention to grant a permanent lease— 
Pwmadamth v. Srigobind, 32 Cal. 64S ; Him Lai v. Secretary of State, 
A.I.R. 1931 Bom. 436, 134 I.C. 721; Chapsibhai Dhanjibhai v. Pursottam 
Matilal, A.I.R. 1964 Bom. 287 ; Simyogeswara Cotton Press v. M. Pan- 
chakoharappa, A.I.R. 1962 S.C. 413. It is extremely unlikely that .a lease 
for residential purposes in a town would be taken on precarious terms. 
Hence, it has been held by Henderson, J., the fact that premises which 
are situated in a town are being and have been used for the jjurpos^ of 
residence shows that tlie lease is permanent — Stikumar v. Nagendrabala, 
71 C.L.J. 209, A.I.R. 1940 Cal. 393, 190 I.C. 622. See in this connection 
Commissioners of Income Tax v. Visheswar, 18 Pat. 805, A.I.R. 1940 Pat. 
24. Wliere the land is given for building purposes and the tenancy is an 
ancient one, there is a presumption that it is a permanent lease — Ven- 
katesh v. Bhujaballi, A.I.R. 1933 Bom. 97 (98), 57 Bom. 194, 142 I.C. 481 ; 
Kanhaiya v. Abdullah, A.I.R. 1936 All. 385 (386), (1936) A.L.J. 1218, 165 
i.C. 402 ; even in cases of holdings created before the T. P. Act where 
permanent structiues have been built for many years with the landlord’s 
acquiescence and there have been transfers in the past and die rent has 
throughout remained unchanged, the tenancy is permanent and transfer- 
able — Kumud V. Himanshu, A.LR. 1937 Cal. 373 (374), 65 C.L.J. 333 ; 
Kamala Moyee v. Nibaran, A.I.R. 1932 Cal. 431, 36 C.W.N. 149, 138 I.C. 
72 ; Ambika v. Baldeo, 20 C.W.N. 1113, 1 Pat. L.J. 253, 36 I.C. 125. 
Where the rent is variable the mere fact that buildings have been erect- 
ed witfi the knowledge of the landlord is not sufficient to raise the pre- 
sumption that the tenancy is permanent — Secretary of State v. Beni Pra- 
sad, A.I.R. 1937 Pat. 444, 170 I.C. 677. Tlie mere fact diat permanent 
buddings have been erected on the land cannot in any way alter the 

incidence of the tenancy. At most it can be said that if there has been 

a representation by the landlord which leads the tenant to believe diat 
he has a permanent tenancy and therefore a right to errect buildings 
there might be an estoppel — Bansi v. Chakradhar, A.I,R. 1938 Pat. 569 
(572), 17 Pat. 358, 19 P.L.T. 731. See also Ariff v. Jadunath, A.I.R. 1931 
P.C. 79 (81), 58 Cal. 1235, 58 I.A. 91, 35 C.W.N. 550, 131 I.C. 762. As 

an instance of such estojrpel see Forbes v. Ralli, A.I.R. 1925 P.C. 146 

(149), 4 Pat. 707, 52 I.A. 178, 30 C.W.N. 49„ 87 I.C. 318. mere a Muk- 
tear took a bemeadi lease in a municijral town for building a basha, 
erection of corrugated iron sheds \vith pucca plinths and a pucca com- 
poimd wall was not inconsistent with tire lease being for his life-time 
and erection of such structures being within his rights, donsent to the 
erection did not import an intention on the part of the lessor to grant a 
permanent lease or attract the doctrine of estoppel by acquiescence as 
a bar to ejectment — Chandi Charan v. Ashutosh, 40 G.W-.N. 52. Where 
a lease is gi-anted for the construction of a house with merely a titled 
or thatched roof and not a pucca roof, the mere fact that the lessee has 
constructed a pucca structure without interference by tlie lessor will not 
estop tile lessor from contending tliat the lease is not a permanent one 
— Ram Lai v. Bibi Zohra, 20 Pat. 115, A.I.R. 1941 Pat. 228 relying on 
Beni Ram- v. Kundan. Lai, 26 i.A. 58, 21 All. 496, 3 C.W.N. 502 (P.C.). 
The mere fact that tiie tenant erected, some valuable structures on the 
land including a pucca wall and a pucca building at the connivance or 
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with the consent of the landlord would not in itself be sufiEcient ground 
for holding that the tenancy was a permanent one — Giridhari v. Pur- 
nendti, A.I.R. 1939 Cal. 291, 68 C.L.J. 481, 182 I.C. 8. A lease for an 
unlimited period in favour of the lessee, her heirs, administrators and 
assignees at a stipulated yearly rental, for a period of ten years, to be 
liable thereafter to equitable adjustment as may be determined from time 
to time, according to the market rate prevailing at tire time is a perpetual 
lease — Moperaji Kumar Irfan Rasul Khan v. 17. P. Govt., I.L.R. (1960) 
2 All. 71. 

In order to raise an equitable estopel when a landlord allows the 
tenant to erect permanent buildings, it is incumbent upon the lessee to 
show tliat the conduct of the o^vner, whether active or passive, was sufR- 
cient to justify the legal inference that he had by- plain implication con- 
tracted to change the tenancy into a perpetual one. Tlie tenant must 
further show that he was acting under an honest, though mistaken belief, 
tliat he had a permanent right and. that fire landlord knowng this pur- 
posely abtained from interference — Secretary of State v. Rajendra Pra- 
sad, A.I.R. 1937 Pat. 391 (394, 398), 170 I.C. 316 ; Syed AU v. Manik, 
27 C.W.N. 909. Landlords may refrain for one reason or another from 
evicting the tenant. No inference as to permanency of tire tenancy can be 
drarvn from such conduct — ChagganlaJ v. Indra Keot, A.I.R. 1941 Pat. 495, 
194 I.C. 459; see also Abdul Hakim v. Elahi Baksh, 52 Cal. 43, 29 C.W.N. 
188, A.I.R. 1925 Cal. 309. Where a small piece of land was settled widi 
the tenant and it was intended that the tenant should himself build a 
house on it and accordingly a house, not of any great value, rvas construct- 
ed on it, it was held that tire mere fact of the house being construct- 
ed would not of itself create any great likelilrood tliat tire tenancy was in- 
tended to be a permanent one — Chagganlal v. Indru Keot, supra. See in 
this connection — Dhammathsna v. Nyanokitara, A.I.R. 1942 Rang. 11. But 
where a trespasser claimed permanent possession and the landlord allowed 
such person to remain in possession and accepted rent from him on the 
basis of a permanent tenancy, the latter was estopped from setting up a 
claim that the tenancy was non-permanent — Bhubaneshioariv. Secretary of 
State, A.I.R. 1937 Pat. 374 (379), 1^ I,C. 756; see also Peryanan v. 
Gooinda, A.I.R. 1932 Mad. 328 (332), 187 I.C. 487. But where a person 
is given possession of land as tenant, the mere fact tliat he asserts a 
permanent tenancy iviU not by lapse of time (60 years in this case) con- 
vert the tenancy into a permanent one — Baman v. Khandarao, A.I.R. 1935 
Bom. 247, 37 Bom. L.R. 376, 156 I.C. 120. No tenant in this country 
can obtain any right of permanent tenancy by prescription against his 
landlord from whom he holds the h.nd—NainapiUai v. Ramanathan, 
A.I.R. 1924 P.C. 65, 47 Mad. 337, 51 LA. 83, 82 I.C. 226; Md. Mumtaz 
Ali V. Mohan Sing/i,, A.I.R. 1923 P.C. 118, 50 lA. 202, 45 All. 419, 74 
I.G. 476 ; Gopah V. Juvappa, A.I.R. 1931 Mad. 587, 133 I.C. 359. 

It has however been held that possession of a limited interest in 
immoveable property may be just as much adverse for the purpose of 
barring a suit for determination of that limited interest, as adverse pos- 
session of a complete interest in the propert>' operates to bar a suit for 
the whole properly— Ramasray v. Ramsurat, A.I.R. 1940 Pat. .131, 21 
P.L.T. 181, 184 I.C. 838 ; so also Ishan Chandra v. Ramranjan, 2 C.L.J. 
125. But the simple assertion of a proprietary ri^t in a juicial pro- 
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ceediiig cannot by the mere lapse of six or twelve years convert what 
was an occupancy or tenant title into that of an under proprietor — Amar 
Krishna v.. Nazir Hasan, A.I.R. 1939 Oudh 257, 14 Luck. 723, 1939 O.W.N. 
825; Narayana Narasimh Desk Pande v. Kashiraya Sen, A.I.R. 1961 Mys. 

35. .S imilar ly if a landlord serves a notice to quit on a tenant and in- > 
stead of taking further steps to evict liim accepts rent horn him for a 
period of more than 12 years, tlie tenant cannot in a subsequent suit 
for ejectment take the plea that he has acquired a riglit to remain in 
occupation by adverse possession — ^Chagganlal v. Indm K&sjt, supra. 

An oral permanent lease acted upon for more than 12 years creates a 
jjermanent lease by adverse possession — Abdul Ghafoor v. Lola Kunj 
Behari, A.I.R. 1957 All. 346. 

Whei-e a permanent mokarari lease contained a clause tliat “on the 
lessee’s failure to pay rent according to the instalments every year,” the 
mokarari will be cancelled at the end of the year, held that the clause 
merely provided for tlie forfeiture of the mokarari tenure, but did not • 
affect the permanency of the tenure — Meghlal v. Rajkumar, 34 Cal. 358 
(361); Bhagwati v. Balgobind, A.I.R. 1933 Oudh 161 (162), 8 Luck. 377, 
142 I.C. 885. A slight increase of rent, provision for eviction on default 
of payment of r: ..t or relating to tlie cutting down of trees or digging of 
new tanks, prohibition against sale or mortgage do not affect in any way 
the permanent character of a tenancy — Bliabataran v. Trailakhya, A.I.R. 
1932 Cal. 764 (766), 59 Cal. 1282, 36 C.W.N. 632, 140 I.C. 743; Hafiz 
Mfihammad v. Hari Ram, A.I.R. 1837 Lah. 370 (377), 39 P.L.R. 602. 

A mere long and continuous possession “for a time so long that the 
memory of man runnetli not to the contiury” is by itself insufficient to 
raise a presumption of jiermanency — Naraijan v. Dowlota, 15 Bom. 647; 
Nahanchand v. Modi Kekhushru, 31 Bom. 185; Kamal v. Nandalal, A.I.R. 
1929 Cal. 37, 56 Cal. 738, 33 C.W.N. 211, 116 I.C. 378 ; Subramamja v. 
Subramanya, A.I.R. 1929 P.C. 156, 52 Mad. 549, 56 LA. 248, 33 C.W.N. 734. 
116 I.C. 601. Mere long possession of homestead land is not sufficient to 
justify the presumption of a permanent grant, and before such a presump- 
tion can be made, there must be something more, viz., that either tlie 
land was let for the eretion of pucca buildings, or that the landlord stood 
by while tlie tenant erected permanent buildings or effected substantial 
improvements on die land — Nabii v. Cholim, 25 Cal. 896 (908); Secretary 
of State V. Rajendra Prasad, A.I.R. 1937 Pat. 391, 170 I.C. 316; Atmakuri 
Rajeswar Rao v. Joinadha Patro, 34 Cut. L.T. 1131. A distinction should 
he drawn between easR.s in which the origin of the tenancy cannot be 
traced, and cases in which tlie origin of the tenancy is known. Where the 
origin of the tenancy is known and die terms thereof were put in "writing 
at the inception of die tenancy, die tenancy is not a pennanent one; — Ram 
Lai v. Bibi Zohra, 20 Pat. 115, A.I.R. 1941 Pat. 228 relying on Secvetary 
of State V. Luchmesicar Singh, 16 I.A. 6, 16 Cal. 233. Wliere the origin 
of the tenancy and the circumstances attending its creation are not knoini, 
evidence of fhe mode of dealing with the land demised and of die acts . 
and conduct of the parties generally is an evidence to prove the nature 
of the tenancy — Ismail Khan v. Jaigun, 27 Cal. 570 (582); Syed Ali v. 
Manik, 27 C.W.N. 969. Li such a case, the facts of long possession of a 
land by the tenants and their ancestors at an unaltered rate of rent, and 
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of the landlord having permitted tliem to build a pucca building wliich 
has existed for a veiy considerable time and which has been added to 
by successive tenants, and of the tenure having been from time to time 
transferred by succession and purchase wherein tlie landlord acquiesced 
are sufficient to warrant tlie Court in presuming that the tenancy is a 
permanent one — Cospersz v. Kedor Nath, 28 Cal. 738 ; Grant v. Robinson, 
11 C.W.N. 242; Nilratan v. Ismail, 32 Cal. 51 (P.C.); Upendra v. Ismail, 
32 Cal. 41 (P.C.); Nabaktimari v. Behari, 34 Cal. 902 (P.C.); Debendra v. 
Pashupati, 35 C.W.N. 1047 (1051), 136 l.C. 889, A.I.R. 1932 Cal. 198 ; 
Afzalvnnissa v. Abdul Karim, 47 Cal. 1 (P.C.); Dargahan v. Hafiz 
Mohammad, A.I.R. 1938 Pat. 333 (334), 176 l.C. 562; Pramatlia v. Champa, 
A.I.R. 1929 Cal. 473 (474), 56 Cal. 275, 118 l.C. 3.53; Rukmini v. Rayaji, 
A.I.R. 1924 Bom. 454 (455), 48 Bom. 541, 83 l.C. 45; Madhiisiidan v. ' 
Durga Prasad, A.I.R. 1938 Pat. 7 (8), 173 l.C. 259; Satyendra v. Chant, 
A.I.R. 1936 Cal. 100, 40 C.W.N. 854, 161 l.C. 427; Hafiz Muhammad v. 
Shaik Dargahan, 18 Pat. ‘571, 20 P.L.T. 579, A.I.R. 1939 Pat. 448; Ram 
Daur V. Lachmi Prasad, A.I.R. 1941 All. 51, 1941 A.L.J. 7; Anant v. Ram- 
dhan, A.I.R. 1939 Pat. 350, 179 IC. 940; U. P. Gooernment v. Church 
Missonary Assn., A.I.R. 1948 Oudli 54, 22 Luck. 93. Hie mere fact of 
the land being brought under cultivation subsequently cannot nuHif}' 
lease originally granted and alter die position of tlie lessee and his suc- 
cessors to tliat of agricultural tenants — Ram Daur v. Lachtni Prasad, supra. 
If, however, die origin of the tenancy is known, any presumption arising 
■from long possession is negatived, and evidence of the acts and conduct 
of the parties is not admissible to prove the permtmency of the tenancy; 
and if it is found that die tenancies were created by kabuliyafs or patfas 
which did not contain any words of inheritance, and which limited the 
tenants rights to the term of die possession of landlord who happened to 
be a mattoalli, the fact diat die tenants held the lands at a fixed rent for a 
very long period and diat the holdings had been the subject of several 
_ transfers is not sufficient to warrant tile presumption that the tenancy 
was, when first created, intended to be permanent — Ismail Khan v. 
Jaigun, 27 Oil. 570 (582, 583). Wliere the eiridence shows the origin and 
the particular puipose of a tenancy, long continued possession at a low 
and unvaried rent does not prove a permanent tenancy — Secretary of State 
V. Luchmeswar, 16 Cal. 223, (P.C.) ; Kamal v. NandalaL A.I.R. 1929 Cal. 
37, 56 Cal. 738, 83 C.tV.N. 211, 116 l.C. 378. But the fact that a tenancy 
has been held at a low rate of rent for a considerable -number of years 
thougli the whole of die land and ivith it the letting value thereof has 
increased to a great extent is an element wliich until other facts leads to 
an inference of Rxity of rent and of permanency — Prodyot Kumar v. 
Radltfikisen, (1938) 42 C.W.N. 304. ^^^^e^e a person is unable to prove 
the terms of the tenancy, it must be assumed, in the absence of circums- 
tances to the contrary, that the tenancy was from year to year or a 
tenancy-at-will. Such a tenancy can be determined on the expiry of the 
year or by a pure demand for, or suing for, possession — Surja Mohan v. 
Rama Prasad, A.I.R. 1940 Pat. 3/, 189 l.C. 745 reljnng on Martin v. Smith, 
30 L.T. 268. Tlie onus of prolong that a tenancy is permanent is on the 
tenani— Abdul Ghafoor v. Lala Kunj Behari, A.I.R. 1957 AH. 346. 

Lost grant : — Where the origin of the tenancy is unknown and is 
lost in antiquity, the principle of lost grant can be invoked, and from 
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the conduct of the parties and the surrounding circumstances the Court 
can make a presumption of permanency — Tirtha Naik v. Lai Sadananda, 
A.I.R. 1952 Or. 99. Where the defendant was in possession for a very 
long time under a claim that he was a rent-free tenant under the plaintiff 
and the record of rights support his claim, the presumption of lost grant 
arose — Manohar v. Charu, A.I.R. 1951 Cal. 285. See also Kumud v. 
Province of Bengal, A.I.R. 1947 Cal. 209, 81 C.L.J. 274. The presumption 
of lost grant of permanent tenancy is equally applicable to agricultural 
land — Dinabandhu v. Gopinath, A.I.R. 1948 Pat. 12, 13 Cut. L.T. 10. A 
presumption of an origin in some lawful title may in certain circumstances 
be made in cases of long and quiet enjoyment, but it cannot be made 
where there is sufficient evidence of the nature of the grant and the 
persons to whom it was made — Satyanarayana v. Venkatapayya, A.I.R. 
1953 S.C. 195. There can be no presumption of a lost grant in favour of 
a fluctuating and unascertainable body of persons constituting the in- 
habitants of a village. Such right can only be acquired by custom — Braja 
Sundar v. Mani Behara, A.I.R. 1952 S.C. 247, 1951 S.C.J. 363, 30 Pat. 
871. Where no custom is pleaded, the Court cannot hold that the right 
of tenancy has been acquired by prescription — Sahabu v. Hari Ram, A.I.R. 

1952 Pat. 43. See in this connection Muthegowda v. Narayanappa, A.I.R. 

1953 Mys. 29. 

Service tenure : — Where the holder of a service tenure did not pro- 
duce any sa7iad nor proved otherwise that the grant was of estate burden- 
ed with certain services, but merely contended that the land had been 
allowed to devolve from father to son and that the tenure was created 
many years ago and that the Zamindar did not avail himself of the services 
but allowed her to hold on, it was held that there was no justification 
for holding that the grant was of a permanent heritable character — Hari 
Shankar v. Chandu Urain, A.I.R. 1939 Pat. 362, 1939 P.W.N- 99, 183 I.C. 
80, following Radha Prasad v. Budhu Dashad, 22 Cal. 938. Where the 
holder of a service tenure refuses to perform the services on the ground 
that no services can be demanded from her, such tenant is liable to be 
ejected without notice to quit. Ibid following Hurrogobind v. Ramrutno, 
4 Cal. 67. 

But see Radha Gobinda feu v. Shyam Ray feu, A.I.R. 1949 Cal. 208, 
52 C.W.N. 319 where it has been held that the inability or unwillingness 
of the holder of the service tenure to perform the services does not entitle 
the grantor to put an end to the tenure, in the absence of a provision to 
that effect in the agreement. At any rate the tenant would be entitled to 
a reasonable notice before he can be evicted. Whether the notice is 
reasonable or not is a question of fact — Rudra Narayan v. Chmtaram, 
A-I.R. 1951 Ass. 86, I.L.R. (1951) 3 Ass. 171 ; Balarami v. Diivvivu Joya 
Singh, A.I.R. 1957 Andhra Pra; 477. 

A Zemindar is not entitled to resume the grant of land burdened with 
service, even if it is of a personal nature, so long as the grantee is willing 
to perform the services, whether required by the grantor or not, unless 
the terms of the grant establishes such a right — Padmdlochan v. Budhram, 
A.I.R. 1948 Pat. 85, 27 Pat.- 313, Where a grant of land was made by 
the jagirdars to their Patels as remuneration for future services and the 
grant was subsequently converted into I inam by Government, it could 
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resume aud regcant such lands to rotatory working Patel— Vwwarao v. 
Bhagwat, A.I.R. 1954 Nag. 20. Resumption depends upon the nature 
and extent of the terms of the grant—Sooranima v. Venkataratnam, A.I.R. 
1952 Mad. 166. 

Once a tenure is held to be a service tenure the onus to prove that 
the holder thereof had the right to hold the same in his own right adverse- 
ly to the Zamindar lies on the holder— Hon Shankar v. Chandu Urain, 
supra. There is no presumption whether the grant is one in lieu of 
wages or one burdened with service. The question is one of fact — Dodla 
Balarami v. Duvvuru Joya Singh, A.I.R. 1957 Andhra Pra. 477. 

Onus : — ^Broadly speaking the burden of proof of permanent tenancy 
is on the tenant — Hafiz Muhammad v- 'Shaik Dargahan, 18 Pat. 571, A.I.R. 
1939 Pat, 448 ; see also Kamal Kumar v. Nanda Lai, 33 C.W.N..211, 56 
' Cal. 738, A.I.R. 1929 Cal. 37 ; and long possession with uniform payment of 
rent is not sufHcient to prove permanent tenancy — Bantu v. Mantha, A-I.R. 
1947 Mad. 88, (1946) 2 M.L.J. 168. Where the grantee of a lease alleges 
that the lease is a permanent one, it is for him to prove by definite evid- 
ence that it is so — Secretary of State v. Chimanlal, A.I.R. 1942 Bom. 161 , 
44 Bom. L.R. 295. If the lease is for 99 years, there is nothing strange 
if pucca structures are built by the grantee on the land, because in such 
a case the structures would be built in the expectation that the lease 
would be renewed, even though at higher rent, on the termination of the 
period — Ibid. Mere proof of long occupation at a low and uniform rent 
does not shift the onus from the lessee on to the lessor — Hira Lai v. 
Secretary of State. A.I.R. 1931 Bom. 436 (443, 444), 33 Bom. L.R. 828, 134 
I.C. 721 ; Gopala v. Jttvappa, A.I.R. 1931 Mad. 577, 133 I.C. 369. \^^ere 
land is let after the passing of the T. P. Act for building purposes or other- 
wise it lies on the lessee to show that by the terms of the grant he was 
entitled to occupy the land in perpetuity. Unless he adduces evidence to 
■ rebut the presumption arising under sec. 106 in favour of the lessor, he 
is bound to be treated as a year to year or a month to month tenant, as 
the case may be. The fact that he hold? under a building lease will not 
prevent the presumption -arising' in fovour of the lessor — Nand Ram v. 
Sara} Hussain. A.I.R. 1938 All 42 (43), I-L.R. 1938 All. 53, 173 I.C. 153. 
Where a permanent tenant or his predecessor-in-title executed leases con- 
taining conditions inconsistent with permanent teancy, a strong presximp- 
tion against permanent teancy arises, and it is for the tenant to show 
that the tenancy is permanent and why he or his predecessor accepted 
such conditions — Hamidullah v. Abdul Khaliq, A.I.R. 1937 Lah. 56, 165 
I.C. 322. 

The , inference of permanence of a tenancy is an inference which re- 
quires the presence of circumstances explicable, when taken as a whole, 
onjly on. the hyppthesis of permanence — Harendra v. Benoyendra, 75 
C.L.J. 431. Such inference only be drawn where the facts point irresis- 
tibly to the conclusion of permanency; and where the facts are equally 
consistent with permanency or a tenancy-at-will, then permanency cannot 
be inferred— Rum Ranbijaya v. Ramjivan, A.I.R. 1942 Pat. 397, 23 P.L.T. 
294, 8 B.R. 727, 200 I.C. 769 ; Singaraju Rama Rao v. Nellore Linga 
Reddy, 1956 Andhra. W. R. 89. In the case of a non-agricultural tenancy, 
the origin of which is not known, the question whether the tenancy is 
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permanent or precarious is not only a legal inference from facts, but is 
also not itself a question of fact— Ibid. In so far as it depends upon facts, 
the finding of the Court of first appeal must be accepted in second appeal— 
Ibid. The pa 3 Tnent of selami, substantial i^i amount, is one of the surest 
indications of permanenc 5 ' — Bara Lai v. Bhaju Mian, A.I.R. 1955 Pat. 499. 

Bemiadi lease : —A bemiadi lease may or may not be permanent 
according to the circumstances of the case. In ascertaining the nature 
of the grant, the Court must construe the lease according to the expres- 
sions used in it along with the surrounding circumstances — Dinanath v. 
Janaki, 55 Cal. 435, 110 LC. 368, A.IJI. 1928 Cal. 392 (394) ; Forbes v. 
Hanuman Bliagat, 2 Pat. 452, A.I.R. 1924 Pat. 88, 77 I.C. 32 ; Bara Lai v. 
Bhaju Mian, A.I.R. 1955 Pat 499. In both these cases, it was held, upon 
a proper construction of the terms of the bemiadi lease, that it was a 
permanent grant But in another case, where the grant of bemiadi lease 
included the minerals and was hereditaiy, it was held, upon a construction 
of the lease, that it was onl}' a lease from year to j^ear, and not a 
permanent one— Pflrshou v. Tulsi, 2 PX.J. 180, 39 I.C. 658. A bemiyadi 
lease was obtained after the expiry of the last of the six meyadi leases- 
The lessee paid a substantial premium and agreed to pay enhanced annual 
rent with power to increase rent imder specified circumstances, but the 
lessee was in no case entitled to an abatement of the fixed rent nor was 
he entitled to surrender. The lessee was further prevented from granting 
bemiyadi sub-lease to any shop-keeper and the lessor was entitled to take 
khash possession under specified circumstances: held that the lease was 
permanent, determinable only in the special case therein provided, and 
not on service of notice to qmt— Janaki Nath v. Dina Nath, A.LR. 193 T 
P.C. 207, 35 C.W.N. 902, 133 LC..732, affirming Dma Nath v. Janaki, supra. 
An inference of permanent tenancjf is a question of fact — Abdul Ghafoor 

V. Lala Kunj Behari, A.I.R. 1957 AM. 346. 

547. Immoveable property: — See Notes 17-18 under sec. 3.- 

A right to collect dues from a weekly market is a right in immoveable 
property— Szkaudor v. Bahadur, 27 All. 462- A lease of a hat (market) 
is a lease of immoveable property — Surendra v. Bhai Lai, 22 CS. 752. 
The right to coMect lac from trees is immoveable property^ — Parmanandy 
x. Birkhu, 5 N.L.R. 21, 1 LC. 903. 

If trees are sold for being cut and removed within a reasonable time, 
it is a sale of moveable property ; on the other hand if during a certain 
period of transfer the transferee is entitled to appropriate the produce, 
it is a lease of immoveable property — Dan Singh v. Janki Saran, A.I.R. 1948 

AM. 386. 1949 A.L.J. 46. But a right merety to cut and 'remove trees 
and not to enjoj* the produce of the trees, is not an interest in immoveable 
propertj— Mof/zwru v. Jadubir, 28 AM. 277 (278). A tree patta differs 
from an ordinar)' ryotwari patta in being more in the nature of a lease' 
which was tiie original meaning of the word patta — Secretary of State v. 
Hussain Saheb, A.I.R. 1940 Mad. 783, (1940) 2 M.L.J. 13, 1940 M.W.N. 573. 
A lease of a right to take juice from fruits from palmjTa trees and to 
cut such leaves which are necessary to be cut in drawing juice, is not, 
however, a lease of immoveable property and does not require registra- 
tion— A'afesa V. Thangavelu, 38 Mad. 883 (885). But in a later case tiie 
same High Court has held that the ri^t to tap. cocoanut trees for getting 
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toddy is in 'the nature of immovable property, because it is a benefit 
arising out of land — Venugopcda.v. Thirunavukkarasu, A.I.R. 1949 Mad. 
148, (1948) 2 M.L.J. 155. A yajman vritti. which denotes an obligation 
imposed upon the priest to perform- certain religious rites, and which 
carries with it .certain emoluments, is not immoveable property in the 
proper sense of the term, although it is treated as such ; and the transfer 
of the duties and obligations attached to the status of a priest cannot be 
said to be a transfer of a right to enjoy immoveable property so as to 
amount to a lease — Kodulal v. Beharilal, 25 S.L.R. 451, A.I.R. 1932 Sind 
60, 137 I.C. 136. 

The property sought to be leased must be in existence, i.e., must be 
under the control of the lessor. Where the subject-matter of a contract 
purporting to be a lease was a proi>erty not only not in the possession 
of the transferor, {viz., a property which was mortgaged and was in the 
possession of the mortgagee), but also was one to which the transferor 
might never establish a title to redeem, and the document of lease' 
provided that a suit was to be brought to redeem the property, and upon 
possession being recovered the rent agreed upon in the contract should 
become payable, held that having regard to the terms of the lease it was 
not operative in effecting a present transfer of the property leased, but 
was only a contract of lease to be performed in future — Mohendfa NatH 
V. Kali Proshad, 30 Cal. 265. ' 

There is nothing in the T. P. Act to preclude the lease of a reversion. 
If a document has mentioned simply that a lease of the lands which were 
also the subject matter of a prior lease is being granted, that would in 
law, without anything more, operate as an assignment of the reversion 
and entitle the lessee under the later lease to recover the rent due and 
payable under the former lease — Rathnaswami v. Nagaraja, A.I.R. 1938 
Mad. 100 (101, 102), 46 M.L.W. 730. The distinction between the assign- 
ment of rents and profits and the lease of a- reversion has been pointed 
out in this case. 

Commencement of a lease: — ^When a lease executed on a particular 
date provides that the lease shall commence from a subsequent date, the 
grantee becomes a tenant not from the date when it is executed but from 
the date when the lease is to commence — Birendra Pratap Singh v. Gulwant 
Singh, A.I.R. 1968 S.C. 1068. 

548. Consideration of lease : — ^In India there may be a lease even 
if no rent is payable. But where rent is payable annually, the agreement 
to pay rent is a valuable consideration although no salami is paid — 
Rajendra v. Jogjiban. A.I.R. 1947 Cal. 440, 51.C.W.N. 767. One of the 
essentials of a lease is that there should .be a consideration to be rendered 
periodically or on specified occasions . to the lessor. Plaintiff and 
defendants purchased certain shares in a certain village and entered intd 
an agreement by which one of the defendants was to realise his share of 
profits from certain tenants, and .the plaintiff and the remaining defendants 
were each to realise the rent from all the other tenants of the village 
and take all the profits for a period of six years in turn. Held that the 
agreement was not a lease because one of the essentials of a lease, viz., 
consideration to be rendered periodically or on spcfjied occasions to the 
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lessor, was entirely absent in it. The agreement was nothing but an 
agreement between co-sharers as to the method of distribution of profits. 
Instead of dividing the profits each year, it was agreed that each. party 
should take the profits for six years in turn — Sita Ram v. Sarjii Prosad, 
25 O.C. 39, A.I.R. 1929 Oudh 201, 68 I.C. 333. 

When the owner of a piece of land grants a perpetual lease of it in 
consideration of rent to be paid as well as premium, he has got no charge 
on the lease-hold ri^t for the premium as the grant was not a sale — 
Venkatacharyulu v. Venkatasubba, A.I.R. 1926 Mad. 55 (56), 48 Mad. 
821, 90 I.C. 725. 

As to whether a particular sum is a premium or purchase price of 
an electric generating station purported to be let out, see U. P. Electrid 
Supply Co., in re, A.I.R. 1934 Cal. 803, 38 C.W.N. 627, 61 Cal. 556, 
152 I.C. 601. 

Price paid: — ^The price paid may be an outstanding debt. A docu- 
ment may amount to a lease though the consideration partly consists of 
an advance made long before the date of execution of the lease — Beni 
Prasad v. Mulchand, 6 I.C. 817, 6 N.L.R. 65 ; Nidha Shah v. Muralidhar, 
25 All. 115 (P.C.). A premium cannot be regarded as rent simply because 
it is payble in instalments — Commissioner of Income tax v. Panbari Tea 
Co.. A.I.R. 1965 S.C. 1871. 

549. Rent One of the indicia of rent is its recurring character on 
specified occasions — Harimohan v. C. K. Sen & Co., A.I.R. 1952 Cal. 391. 
But personal agreement by the lessee to pay a certain annual sum may 
not be rent — Ananta v, Bibhiiti, A.I.R. 1944 Pat. 293, 23 Pat. 334. Where 
the covenant does not provide for the place where rent is payable, the 
tenant is to find the landlord — Satibai v. Vishnebai, A.I.R. 1953 Bom. 280, 
55 Bom.L.R. 242. Unless there is an express agreement to pay enhanced 
rent or there are circumstances or conduct from which one can be 
inferred, a claim for enhanced rent is not maintainable — Ramjilal v. 
Ahmad Ali,. A.I.R. 1952 M.B. 56. Municipal Taxes pai(J by a lessee can 
be regarded as part of the rent — S. Yusiifuddin v. A. V. Ramalingam & Co., 
1958 Andh. L. T. 723 ; Rupeswari Devi v. Lokey Nath Hosiery Mills, 
A.I.R. 1962 Cal. 608. 

Where a fixed quantity of paddy was payable at rent and in case 
of default a fixed sum was payable as its price, on default it was held 
that the landlord was entitled to recover only the stipulated sum and 
not the price of the crop at the market rate — Md. Sheikh v. Ratnesh, 
A.I.R. 1954 Ass. 45 ; Mulluk Chand v. Surendranath, A.I.R. 1957 Cal. 
217 ; Raman Kunhappu v. Ali Ahmed, A.I.R.' 1957 Ker. 80. 

A servant who occupies land rent-free by way of remuneration for 
his service is a tenant, and the service rendered by him is to be deemed 
as rent — Bandhu v. Balram, 15 C.P.L.R. 42. So also, where it was agreed 
that instead of paying rent, the defendant was to give his service as a 
family doctor to the plaintiff, it was held that the agreement between the 
parties amounted to a. lease — Jyotish Chandra v. Ramanath, 32 Cal. 243, 
8 C.W.N. 904. 

A and B as owners and C as their tenant bring a suit for possession 
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against the defendants as trespassers. The suit is comprised on the terms 
that the defendants are to hand over possession to C by a certain date 
and that in the meantime they are to pay rent at a certain sum per month. 
No lease is created by the decree between C and the defendants — Bui 
Manuben v, Bhimabhai Nagarji, A.I.R. 1958 Bom- 471. 

In the case of a coal mine, the rent is a royalty on the amount of 
minerals extracted, payable at fixed intervals of time — Manindra Chandra 
Nandy v. Secretary of State, 5 C.L.J. 148 (172). 

A certain sum described as collection charges and mentioned in the 
lease as payable annually in addition to rent and forming part of the 
consideration for the lease, is not to be regarded as abwab but as part of 
the rent—Radha Charan v. Goldk, 31 Cal. 834, So also, the stipulation 
to pay collection charges at 2 annas in the rupee is in reality a part of 
the consideration of the lease, and so long as it is certain and definite 
in its nature, it would be enforced — Muhammad Fayez v. Jamoo, 8 Cal. 730. 

The payment of muhtarifa is not necessarily a payment of cess, but 
is in the nature of rent by non-agricultural tenants for occupation of the 
village Abadi — Muhammad Abdul Hai v. Nathu, 27 All. 183. 

The amount which a patnidar agrees to pay to the Zemindar on 
account of Chowkidari tax is considered as rent — Assanulla v. Thirtha- 
basini, 22 Cal. 680. But the amount which the tenant agrees to pay to 
the Government as land revenue on behalf of the Zemindar is not rent — 
Sheikh Gulam v. Kashinath — 25 Bom. 244. Where a lease provides that 
municipal taxes and electric charges are payable by the tenant, both 
items form part of rent — Khemchand Dayalji & Co. v- Mohamadbhai 
Chandbhai, (1965) *6 Guj. L. J. 829. But where accommodation is 
provided rent free to the employees, money paid by them for conservancy 
and repairs is not rent— Br. India Corporation Ltd. v. Excise and Taxation 
Commissioner, Punjab, I.L.R. (1957) 2 Punj. 1840. 

By payment of rent of a particular amount no permanent tenancy 
can be established by prescription. The acceptance of rent specified in 
an unregistered document which required registration creates no estoppel 
in a suit to eject the tenant, for there is no representation that the accep- 
tance of the rent should confer tenancy on the terms suggested — Datto v. 
Babasaheb, A.I.R. 1934 Bom. 194 (197), 58 Bom. 419, 150 I.C. 555. 
Displaced persons from Pakistan put up structures on a vacant site con- 
trolled by the Improvement Trust without the Consent of the Trust. Some 
compenption wrongly described as rent was paid by them for use and 
occupation. Held that they were trespassers even though rent was 
accepted from them — Gurcharan Sitigk v. Delhi Improvement Trust, A.I.R. 
1955 Punjab 34. From the use of the word rent in the receipt it cannot 
be inferred that a tenancy has been created— Dr. Rikhy H. S. v. The New 
Delhi Municipal Committee. A.I.R. 1962 S.C. 554. 

550. Lease with secnritv ; — ^In consideration of the lessee paying to 
the lessor Rs. 4,000 b}' way of security without interest, the lessor leased 
certain lands to the lessee for a term of years, with a provision for return 
of the deposit of Rs. 4,000 after the expiry of the term. Held that the 
transaction amounted to a lease and not a mortgage — Sital Prosad v. 
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Dildar Ali, 1 P.L.J. 1, 33 I.C. 408 ; Sitaramma v. Ankaiah, A.I.R. 1957 
Andhra Pra. 504 ; Krishmn v. Krishna, A.I.R. 1957 Trav.-Co. 239. 


As regards Znr-i-pesghi leases, see Note 344 under sec. 58. 

106. In tjie absence of a contract or local law or usage to 
. , , . the contrary, a lease of immoveable pro- 

leases perty for agricultural or manufacturing 

writen contract or local purposes shall be deemed to be a lease 
from year to year, terminable, on the part 
of either lessor or lessee, by six months’ notice expiring with 
the end of a year of the tenancy ; and a lease of immoveable 
property for any other purpose shall be deemed to be a lease 
from month to month, terminable, on the part of either lessor 
or lessee, by fifteen days’ notice expiring with the end of a 
month of the tenancy. 


Every notice under this sec- 
tion must be in writing, signed 
by or on behalf of the person 
giving it, and tendered or deli- 
vered either personally or to 
the party who is intended to 
be bound by it, or to one of 
his family or servants at -his 
residence, or (if such tender or 
delivery is not practicable) 
affixed to a conspicuous part 
of the property. 


Every notice under this sec- 
tion must be in writing signed 
by or on behalf of the person 
giving it, and either be sent by 
post to the party who is intend- 
ed to be bound by it or be ten- 
dered or delivered personally to 
such party, or to one of his 
family or servants, at his resi- 
dence, or (if such tender or 
delivery is not practicable) 
affixed to a conspicuous part 
of the property. 


Amendment ; — ^This section has been amended by sec. 54 of the 
T. P. Amendment Act, (XX of 1929). 

551. Agricultural lease ; — ^Although this section speaks of. leases for 
agricultural purposes, stiU such leases have been expressly exempted 
from the provisidns of tliis Act by sec. 117, infra. Tlie presumption of 
this’ section should not be applied to agricultiural tenancies. Tlie reason 
is that agricultural tenants hold lands for an unlimited period subject to 
the performance of the obligations incident to the tenure. Any presump- 
tion such as is warranted by this section if made in the case of agricultural 
tenancies would be incompatible with the ordinary local conditions — 
Cheekati v. Ranasooru, 23 Mad. 318; Venkata v. Dandamudi, 20 Mad. 299; 
Narayana v. Orr, 12 M.L.J. 447; Venkatachala v. Ranganatha, 24 M.L.J. 
571, 20 I.C. 374; Moore v. Makhan Singh, 53 I.C. 180 (Pat); Veeranna 
V. Annasami, 21 M.L.J. 845, 12 I.G. 1; Mahomed Ayejuddin v. Prodyat 
Kumar, 25 G.W.N. 13, 61 I.C. 503. 


But although by virtue of sec. 117, tlie present section does not apply 
to agricultural leases, the rules in tliis section being founded on reason 
and equity apply, and a notice giving a reasonable time to the tenant 
to vacate is sufficient — Brahmayya v. Sundarampia, A.I.R. 1948 Mad. 275 
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(F.B.), I.L.R. 1948 Mad. 757; Narayanan v. Maunadier, A.I.R. 1949 Mad. 
127, (1949) 2 M.L.J. 559; Bapmjija v. Venhataratmm, A.I.R. 1953 Mad. 
S84; Veriigopala v. ThirunavukhaTasti, A.I.R. 1949 Mad. 148, (1948) 2 
M.L.J. 155. It has been held by the Nagpur High Court that where such 
a lease is invalid for want of registration, tlie relation of tire parties will 
be governed by sec. 106 and tlie tenant will be one from year to year 
— KarimuUaJdian v. Bhanupratap Singh, A.I.R. 1949 Nag. 265, I.L.R.^ 1948 
Nag. 978. 

The requirement of this section as to notice does not apply to an 
agricultural le^se, unless it is required by the special enactment govern- 
ing the lease. Tlius, tire Chota Nagpur Tenancy Act does not require tiiat 
the raiyat seeldng to eject an underraij^t should serve him with notice 
before the expiry of the agiicirltural year; and the provisions of this sec- 
tion as to notice will not apply to the case — Piagru v. Baghunath, 10 
P.L.T. 625, 119 I.C. 551, A.I.:5. 1929 Pat. 630 (633). 

The reasonable notice to quit mentioned above need not necessarily 
determine tire tenancy at the end of a year. It will be for the final Court 
of fact in each case to determine what is reasonable notice having regard 
to all the circumstances and whether it would be reasonable for it to 
determine witii the year—Damadar v. Lachimi, A.I.R. 1928 Pat. 354 (356), 
7 Pat. 496, 110 I.C. 642; Nabin v. Ratnesh, A.I.R. 1933 Cal. 745, 37 
C.W.N. 727, 60 Cal. 771, 116 I.C. 858. 

For tire meaning of the word ‘agricirltural' see under section 117. 

551 A. Manufacturing lease ; — ^Tlie word “manufacturing”' in this 
section should be given its commonly miderstood meaning.The popular 
concept is that tiiere must be the production of a new or a different 
article. In this sense printing simplicifer is not manufacturirig — Sati 
Prasanna v. Md. Fazel, A.I.R. 1952 Cal. 320. At tire time of creation of 
the lease, if botir parties know that, it ’is for manufacturing purposes. If 
not, then subsequent user of the premises by the tenant mthout the land- 
lord’s consent will not convert the lease into one for manufacturing 
purposes — ibid ; ,Btdfcan SaJn v. Gaga Devi Nathani, A.I.R. 1964 Pat. 214. 
A lease for mixed purposes like dwelling, setting up printing press and 
for ordinary business purposes is not a lease for “manufactuiing purposes.” 
It is for “any other purposes” rvithin sec. 106 — ibid. But where the 
essential part of a hosiery manufacture, namely, the knitting and cutting 
operations were carried on in the premises, tire lease was held to be for 
manufacturing purposes. The fact that the yam was not produced in 
the premises is immaterial— Jayanti Hosiery Mills v. Upendra, A.I.R. 1946 
Cal. 317, 50 C.W.N. 441. In deciding whether a lease is for manufac- 
turing purposes, the original intentiori of the parties must be looked into 
and not the subsequent conduct of the lessee. "Where after taking a 
lease for a shbrv room, the lessee began to carry on a manufacturing 
operation in the' premises, the lease js not converted into one for manu- 
facturing purposes— Hfflwsoor Ali v Lai Devi, A.LR. 1951 All. 396, 1951 
A.L.J. 154. Where the tenancy is for residential and" manufacturing- pur- 
poses the tenancy is for any other purpose and not for manufacturing 
purposes-^ L. A. Saunders v. Land Corporation of. Bengal, A.I.R. 1955 
Cal. 169; Ramesh v. Stirya Properties. Ltd., A.I.R. 1957 Cal: 198. In the 
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case of a lease to a company the purpose of the lease is to be ascertained 
not with reference to the memorandum of business but with reference to 
the actual business done by the company — Steurot & Co. Ltd. v. C. 
Mackertich, 1963 Cal. 198. A lease for both building and re- 

pairing of coaches and motor cars is one for manufacturing purpose— 
Ibid. If a lessee to the knowledge of the lessor uses the land for manu- 
facturing purposes, then, in the absence of a contract to the contrary, he 
is entitled to six months’ notice— Ibid. If hosiery goods are manufactured 
in a rented premises the tenancy is one for manufacturing purpose even 
if one room is occupied by an ofBcer for residence — Rupes-toari Devi v. 
Lokenath Hosiery MUls, A.I.R. 1962 Cal. 608. Where a tenant under a 
lease for manufacturing purposes admits in his written statement and 
evidence payment of monthly rent, the deed of lease being inadmissible 
in evidence, the lease is from month to month — Binda Din v, Sm. Prun, 
1968 AU. L.J. 721. A lease for starting a motor repairing workshop is 
not a manufacturing lease — Krishna Das v. Bidhan Chandra, A.I.R. 1959 
Cal. 181. 

552. Scope of section ; — ^The provisions of this section relating to 
notice do not apply to suits instituted before this Act came into operation 
— Amabai v. Bhau, 20 Bom. 759; or to a tenancy which commenced prior 
to this Act— Haridas v. Upendra, 22 C.L.J. 75, 16 I.C. 937; Debendra v. 
PashupaU, 35 C.W.N. 1047 (105^, 136 I.C. 889. 

Where the relationship of landlord and tenant between thQ parties 
was created not by lease but by a decision, of Court, no question of serving 
a notice to quite unrer this section arises — Sazwar y. Satyendra, A.I.R. 
1942 Cal. 406, 46 C.W.N. 464. Where a tenancy which is 'found to be 
non-permanent, is in existence from before the T. P. Act, die provisions 
hereof do not apply, and the tenants are only entitled to a reasonable 
notice to quit — Harendra v. Benoyendra, 75 C.L.J. 431.. In such a case, 
on the analogy of the provisions of this Act, 6 months’ notice was deemed 
reasonable, but if such notice fell short by a few days, that would not 
render it unreasonable — Ibid. What is reasonable notice is largely a 
question of fact — Faguneswari v. Dhum Lai, A.I.R. 1951 Cal. 269. 

Sec. 105 does not say that the period of a lease should be certain 
on the date of the lease. Tlie period of the lease can be express or im- 
plied by law or .usage. Normally in die absence of a 'written lease a 
presumption of annual tenancy may be drawn from the fact that rent is 
payable annually— Hcmidc Khatoon v. Shibamnda, A.I.R. 1954 Ass. 58. 
But where the agreement of lease for residential purpose is not in- vwrit- 
ing, the stipulation as to payment of annual rent is a condition of an in- 
operative lease and sec. 106 comes into play. Consequently, the tenancy 
would be from month to month and fifteen days’ notice expiring with 
the end of the month of the tenancy would be su&cient— Ibid. 

The only leases recognized by sec. 105 are leases for a cert^ time, 
periodical leases and leases in perpetuity. Where, therefore, the status 
of a person does not fall under any of these hea^ he caimot be a lessee, 
and hence he cannot insist upon a notice to quit as contemplated by 
this section— -Mcr Gyi v. Maung Tet, A.I.R. 1934 Rang. 291, 151 I.C. 971. 
This section does not apply to the case of a lease for a fixed term when 



TRANSFER OF PROPERTY 915 


Sec. 106] 

the term expires — Bishon Saritp v. Abdul Satnod, A.I.R. 1931 All, 649 (650), 
(1931) A.L.J. 666; Bansidliar v. Bam Charan, A.I.R. 1940 Oudh 401, 1940 
O.W.N, 586, 189 I.C. 488. On the expiry of the period the tenant is only 
a tenant at su&erahce and is not entitled to any notice to quit — Kuadem 
Lai V. Deep Chand. A.I.R. 1933 All. 756 (758), 146 I.C. 762. In the case 
of a tenant-at-will also no formal notice to quit is necessary— Ram 
Krishna v. Bibi Sohila, A.I.R. 1933 Pat. 561 (562), 145 I.C. 567. 

Wliere a tenancy becomes one for a definite term and expires by 
efflux of time, it is not governed by this section and no notice terminat- 
ing the, tenancy is necessary — Bharat Insurance Co. v. Bivaihu, A.I.R. 
1953 Ti'.-coch. 577. 

This section has no application -to a notice under sec. 108 (e) avoid- 
ing the Ifease on the ground of destruction of the lease-hold property by 
iiTesistible force. Such a notice talces effect immediately on service— 
Datnoda Coal Co. v. Hurmook Martoari, 19 C.W.N. 1019, 81 I.C. 677. 

In case of utbandl holding, the riglits to occupy the land does not 
enure beyond a particular season or a particular year, and the tenancy 
not .being a lease from year to year, this section has no application — 
Surendra v, Baidtja Nath, 60 Cal, 681, 37 C.W.N. 835. 

The principle of Ihis section has been applied to the Punjab. Thus, 
where there was a condition in the lease that the landlord would give one 
month’s notice if he wanted to have the premises vacated, l^ld that it 
did not mean that noitce could be given at any time but that the rule of 
this section should be applied and the notice must be one expiring with 
the end of a month of the tenancy— C/iim//nZ v. Chunilal, 79 I.C. 957, 
A.I.R. 1923 Lab, 659 (distinguishing 56 I.C. 7). In the case of a monthly 
tenancy in the Punjab, in the absence of a specific contract, the lessee 
is entitled to at lease 15 days’ notice ending with the month of the tenancy 
—Rattan v. Krishna Kaur, A.I.R. 1933 Lah. 135, 141 I.C.' 400. 

Even though a case does not come strictly within this section, still the 
principle of this section in regard to the giving of notice may be applied 
to the case — Kishori Mohun v. Nund Kumar, 24 Cal. 720 (723). 

Leases granted by a Municipality are subject to the provisions of 
this Act, and a Municipality can determine a lease only by giving a proper 
notice under this section — Aminullah v. Emp., 26 A.L.J. 328, A.I.R. 1928 
All. 95, 107 I.C. 690. 

Contract to the contrary: — The rule in this section is made subject 
to any 'contract to the contrary’. It is only in cases where there is no 
contract as to notice, that the provisions of this section would be appli- 
cable. But where there is a contract as to giving notice or waiving notice, 
the parties are governed by tlie terms of the contract, and the law ppaotod 
in this section cannot apply— Moosfl Kutfy v. Thekke, A.I.R. 1928 Mad. 
687 (689), 110 I.C. 398, Thus, the parties may validly stipulate for two 
months’ notice on either side; see Bholanath v. Durga Prosad, 12 C.W.N. 
724'; or for a week’s notice— Shibdayal v. Dhanpat, A.I.R. 1923 Lah. 281, 
75 I.C, 490 ; or there may be a covenant in a lease for a term of one year 
that the tenant should vacate the house as soon as the landlord desired 
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liim to do so, in which case no notice would be necessary before suing 
the tenant in ejectment — Khuda Boksh v. Abid Husam, 3 I.C. 873, 12 
O.C. 279; Kelli v. Ammad, 9 M.L.T. 198, 1910 M.W.N. 794, 8 I.C. 362; 
Miikat Singh v. Misra Paras Ram, 79 I.C. 106, A.I.B.. 1924 All-. 726 (727) ; 
Moosa Kiiity v. Thekke, supra; or tiiere may be a contract in a lease that 
tlie tenant should vacate witliin one week or one montli or t^vo montlis 
of the recepit of notice, whatever be the day of die month, and tliat the 
week or month or two months would count from tlie date of receipt of 
notice^ in such a case the notice need not expire with the end of a montli 
of tlie tenancy — Rare v. Glwlam, A.I.R. 1924 Lah. 643, 75 I.C. 1034; 
Sh. Kasim v. Haji Yusuf, A.I.R. 1924 Nag. 220; Rsidha Kisen v. Rattan 
Lai, 56 I.C. 7; Ram Nath v. Badri, A.I-R. 1928 Lah. 348, 106 I.C. 537. 
So again where a lease provides tliat the landlord may at any time resume 
possession of the land on pa)'ment of fuU compensation to the lessee for 
the buildings he may have erected thereon, such a provision, k a ‘contract 
to the contrary’ ; and'no notice to quit is necessary in order to entitle 
the landlord to get back klias possession — Monindra v. Radha Prasanna, 
47 I.C. 19 (Cal.). But the contact between tlie parties must be a valid 
one — Debendra v. Syama Prosanna, 11, C.W.N. 1124 (1126). If there is a 
covenant in a lease giving option to the lessor to determine the lease 
under specified conditions, the heirs of the lesso.r can determine die lease 
according to the covenant without any notice under sec. 106. Such a 
covenant does not violate die rule against pei-petuity — Ganesh Sana v. 
Piirnendu, A.I.R. 1962 Pat, 201. 

Tlie contract to the contrary mentioned m para 1 is not necessarily 
an express contract. It may be implied but should be a valid one. \Vliere 
the rent for a house taken for manufacturing purpose is payable by the 
month fifteen days’ notice is sufficient as there is an implied agreement 
to the contrary — Fatesh Chand v. Mst. Radha Rani (1956) AU. L.J. 625. 
Mangilal v. PyarcJlpnd, 1966 Jab. L.J. 490. Hie section will regulate 
the duration of the lease where there is no contract to the contrary — 
Ram Kumar v. Jagadish, A.I.R. 1952 S.C. 23, (1951) S.C.J. 813; Hamisa 
Khatoon v. Shibananda, A.I.R. 1954 Ass. 58. If the contract contains a 
stipulation as to the period of notice only it does not affect' the other 
requirement of this section, viz., that die notice should expire with the 
end of a month of the tenancy — Sundarji v. Gatigabai,- A.I.R. 1951 Sau. 
64; see also Mukanchand v. Gulabcliand, A.I.R. 1950 Aj. 79. If the rent- 
deed provide for a notice of one month not expiring with the end of the 
month of die tenancy, it is a perfectly valid notice— ;Ghulam Md. Lakshpii 
Bux, A.I.R. 1951 Raj. 88. In the case of a manufacturing lease, if die 
lease deed provide tiiat the lease would be determined by one mondi’s 
notice, six months’ notice is . not necessary — Nagendra v. Jotish, A.I.R. 
1952 Cal. 221 ; Jewan Singh v. Mandalal Agarwala, A.I.R. 1955 Assam 
102. A condition in die rent note that die tenant should deliver possession 
to the landlord whenever he makes the demand merely means that the ten- 
ancy is not for a fixed period. It is not' a contract to the contrary — Keshab- 
lal v. Bai Ajaioali, A.I.R. 1953 Sau, 119. When a contract governs die ques- 
tion, the Court should read the contract in a reasonable way and ascertain 
the real intention of the parties — Arunachala v. Ghulam Mahmood,- A.I.R. 
1951 Mad. 408, (1950) 2 M.L.J. 535. ^Vliere there is a specific contract 
that rent will be paid from month to month and the lease is for a fixed 
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period of eleven months only, the lease is not from year to year even 
though it was for a manufacturing- purpose — Radha Balldbh. v. Ramchand, 
A.I.R. 1955 All. 679. Where a deed of lease, admissible in evidence but 
mcapable of creating a lease, contains a contract to the contrary as to 
the service of the notice to quit, any notice in accordance with, die con- 
tract to die contrary is valid in law — Lai Chand v. Radlifl Ballabhj A.I.R. 
1959 Raj. 240. 

There was an agreement for a yearly lease wliich could not be used 
in evidence for want of registration, but tliere were subsequent letters, 
one from the landlord stating that the lessee would be a monthly tenant 
after 1st July, 1933 and that die tenancy would be terminable by eidier 
party on 15 days’ notice expiring with the end of a calendar month, and 
a reply from the lessee stating that he would remain as an “ordinary” 
tenant from die 1st of July, 1933, "subject to the termination by giving 
you 15 days’ notice in writing’’. Tlie lessor gave 15 days’ notice ending 
widi the month. Tlie lessee contended that his was the yearly lease 
of an agricultural or manufacturing tenant under this section, and then 
even as a monthly tenant his tenancy could not be terminated on tiie 
last day of a month as his original tenancy had commenced either on a 
12di or a 1st: Held by the Privy Council — (i) that assuming diat the 
tenancy was for an agricultural or a manufacturing purpose, tliere was a 
"contract to the contrary” constituted by the tivo letters ; (ii) diat reading 
the two letters together the second was an acceptance of the first, aldiough 
die term "ordinary” was used for a “mondily”, and aldiough nq reference 
was made to die landlord’s right to give notice which ivas a right under 
the ordinary laWr— jPra/iaZffdrfff v. Commissioners for the Port{ of Caloutte, 
A.I.R. 1938 P.C. 11, 43 C.W.N. 309. Unless there is some indication to 
the contrary die term "ordinary tenant” would in Calcutta mean mondily 
tenant, even diough there be no reference to payments of monthly rent 
and such a tenancy would be terminable on 15 days’ notice expiring iritli 
the end of the month of the tenancy — Ibid. 

If there is a contract between die parties, such a contract will be 
strictly enforced. Tlius, where a kabuKyat provided for full two miondis’ 
notice, a notice less by one day was held to be not a valid one — Bhola 
Nath V. Diirga Prasad, 12 C.W.N. 724. 

Wliere a tenancy was created by a writing in the following terms : 
“We rent the vacant land on a rent of Rs. 31 per month and declare that 
we ivill pay die rent by die 5th of each month, and when it ivill be 
necessary to give khasU possession we ivill do tKe same- within 7 days;” 
held that it was a tenancy from month to month and there was no "con- 
tract to die contrary.” A 7 days’ notice was therefore ineffective- Even 
if the period of notice is so reduced, such notice must expire ivith the 
end of a month of tenancy— Bai%anof/i v. Orikarmull, 42 C.W.N. 598, 
I.L.R. (1938) Cal. 656. See also M/s. Mehra C. L. v. Kliarak Singh 70 Puni. 
L.R. (D.) 55. . b J 

' Tlie landlord can avail himself- of die statutoiy period of the notice 
even though the period of notice has been made by agreement longer 
than the statutory peripd in the case of the tenant — Sister, Louise v 
Jatindra Nath Mondal, A.I.R, 1957 Cal. .475. 
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Local law to the contrary"; — -Wlieire the local law provides for six 
months' notice in place of fifteen days’ notice, it does not relieve the 
landlord from complying with the requirements of this section that tlie 
notice must expire with the end of lie month of the tenancy — Vishtoa 
Nath V. Bishen Dass, A.I.R. 1953 J. & K. 15. The Bombay tenancy Act 
displaces the presumption arising under the present section — Jagannath v. 
Vacant, A.I.R. 1953 Bom. 332, 55 Bom. L.R. 341. 

"Usage to «hje contrary” : — iln an old case, viz., Nocoor Das v. Jewraj, 
12 Beng. L.R. 263, it was held that in Calcutta a month’s notice was 
necessary to determine a tenancy from month to month. This has, how- 
ever, been dissented from recently by Macnair, J. in Prafvlla v. Nandalal, 
39 C.W.N. 1069, where it has been held that in Nocoor Das v. leicarj, 
no prevailing custom in Calcutta was proved or even asserted which 
rendered a month’s notice obligatory; so 15 days’ notice under the pro- 
visions of this section is quite sufficient to terminate a monthly tenancy 
in Calcutta. 

Where a tenant of Calcutta premises under a lease for 3 years holds 
over after the expiiy of the term, he does so as a monthly tenant, and 
each month of the tenancy expires on the midnight of the Ist day of the 
succeeding month — Svshil v. Birendrajit, A.I.R. 1934 Cal. 837, 38 C.W.N. 
782. 

•553. Presumption as to duration of lease ; — The ride of construction 
embodied in this section applies not only to express leases of uncertain 
duration, but also to leases implied by law from possession, acceptance 
of rent and other circumstances — Ram Kumar v. Jagadisht, A.I.R. 1952 S.C. 
23, 1951 S.C.J. 813; Jewan Singh v. Mandalal Agarwal, A.I.R. 1955 Assam 
102. Where the Kabuliyat was not an operative document under sec. 107, 
the tenancy created by implication of law is from month to month. The 
stipulation for payment of annual rent would certaiidy raise a presump- 
tion of its being a tenancy from year to year, but being contained in an 
inoperative document, would not come in the way of raising a presump- 
tion under tliis section — Ibid. A lease for one year certain could not 
also be inferred, for that would be substituting a new agreement which 
the parties never intended to do — Ibid. See in tliis connection Kama- 
kshya v. Harkhu, A.I.R. 1949 Pat. 265; Darbari Lai v. Ransegaui Coal 
Assn., A.I.R. 1944 Pat. 30, 22 Pat. 552; AdUiath v. Krishna Chandra, 
A.I.R. 1943 Cal. 474, 47 C.W.N. 127; Mtiralidbap v. Tara Dye, A.I.R. 1953 
Cal. 349. Wliere the defendants admit tliat there is a relationship of 
landlord and tenant bebveen them and tlie predecessors-in-interest of 
the plaintiffs, but tliere is no valid lease in their favour, the duration of 
the tenancy in such a case must be determined by sec. 106; they cannot 
claim permanent tenancy by reason of their possession for 15 years — Dr. 
Sudhir Kumar Mukherfee v. Nirsi Dhobin, A.I.R. 1961 Pat. 321 (F.B.) 
Vidiere by an oral contract it was stipulated tliat the tenant should occupy 
the premises at least for one year and thereafter the tenancy would 
be terminable by one month’s notice, the lease was deemed to be one 
from month to month — Ram v. Lalif, A.I.R. 1947 Cal. 351. But where 
an annual rent is fixed, tlie tenancy cannot be from month to month 
because a house stands on the land — Banamali v. Padmalava, A.I.R. 1951 
Or. 262. A lease from year to year is. one for uncertain duration. Such 
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a tenant has an interest for one year certain wiUi a growing interest 
during every year thereafltei'— v. Horkhu^ supjra. Where) 
it is alleged that a monthly rent is paid' in respect of a tenancy for 
residential purposes and there is no allegation of a tenancy-at-will, it is 
a monthly tenancy — Chhoti Dei v. Gdngadbor, A.I.R. 1953 Or. 245, 19 
Cut. L.T. 29. Where even tliough the parties intended to create a 
permanent lease, no operative lease came into existence but the defendant 
remained in possession on pajonent of rent, the tenancy should be deemed 
to be from month to month— Dufgesh Nondini Devi v. Aolad Shajfc/i, 
A.I.R. 1955 Cal. 502. 

■When tlie tenant holds no written 'or registered lease and the land 
is let for Other than agricultural or manufacturing purposes, the tenant 
has only a monthly tenancy of the land terminable by fifteen days’ notice, 
even though the rent appears to have been payable annually — Debendra 
v. Syama Prosanna, 11 C.W.N. 1124 1 'Sheikh Aldoo v. Emanon, 44 Cal. 403, 
33 I.C. 889 i Mangel Singh v. Atra, 3 Lah. L.J. 222, 60 I.G. 226 ; Sarat 
Chandra Chandra v. Jadab Chandra^ 44 Cal. 214 ; Anwar Ali v. Jamini Lai, 
I.L.R. (1939) 2 Cal. 254, A.I.R. 1939 Cal. 89, 43 C.W.N. 797. See also 
China V. Kripashankar, A.I.R. 1941 Pat. 488, 194 I.C. 300 ; 'Surya Kumar 
Manji v. Trilochan Nath, 59 C.W.N. 526, A.I.R. 1955 Cal. 495. Similarly 
when a shop is taken on lease for manufacturning purpose without any 
registered instrument it is lease from year to year terminable on six 
months’ notice — Balwant Singh v. Murari Lai, A.I.R. 1965 All. 187. If 
a usufructuary , mortgagee leases back on monthly rent to tlie mortgagor 
who executes an unregistered Kerayanama, a tenancy from month to 
month is created on acceptance of rent — Ganpat Turi v. Mohammad Asraf 
Ali, A.I.R. 1961 Pat. 183. The mere fact that the rent of a holding or 
_ dvvelling house is payable in one sum yearly is not sufficient to make 
the tenancy a tenancy from year to year — Mohendra v. Nareadra, 50 I.C. 
' 918 (Cal.) ; Biseswar v. Pitambar, 51 I.C. 44 (Cal .) ; Durgi Nikarini v. 
Gohardhan, 19 C.W.N. 525 (530), 24 I.C. 183. Where a co-sharer got 
an oral lease of a tank frorp the joint owners on an annual rent, no period 
being fixed and had been in possession for 15 years on payment of rent, 
the tenancy was held to be from month to month — Adinath v. Krishna 
Chandra, 47 C.W.N. 127. The mere payment of rent, annually would 
not make tlie tenancy on annual tenancy, if there are clear indication 
to show that the rent is calculated on a montlily basis — Nanakram Das 
V. Nagarmal, A.I.R. 1956 Orissa 95. 

In .this country die practice of letting shops and dwelling houses on 
monthly tenancies is so widespread as to warrant the legislature, in raising 
a presumption in 'favour of monthly tenancies by this section, unless it is 
proved by a written contract that the lease was an annual one — Aruneche- 
Ila V. Ramiah, 30 Mad. 109 (112) ; Banker Ram v. Tulshi, 2 P.L.T. 178, 61 
I.C. 976. Tlie ordinary inference^ as to leases of buildings in Calcutta 
would appear to be that die tenancy is from month to month — 'Kally Das 
v. Monmohini, 24 Cal. 449; Noooordas v. Jewraj, 12 B.L.R. 263. 

A lease of land, which did not specify any period, provided tiiat 
the tenant should enjoy and possess the land after building a bashahari 
upon it. Held, that as no period was fixed, the lease ^vas a lease from 
montii to month— Moliim v. Anil Bandhu, IS C.W.N. 513, 1 I.C. 66, 9 
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C.L.J. S62. Where rent has all along been paid for one or more fuU 
years commencing from the 1st of Baisakh and there is nothing in the 
lease to indicate that it shall commence from the date of execution, the 
lease commences from tlie 1st of BaisaHi — Tirtlia Nath v. Ishwar 
BamUngadeba, 61 C.W.N. 170. 

In view of the provisions of this section tlie lease of land for the 
purpose of putting up a permanent construction, that is, for building 
purposes cannot be deemed to be a permanent lease. Such a lease in the 
absence of a contract or local usage to the contrary must be deemed to 
be a lease from month to month — Bajrang Sahai v. Mt. Mulia, A.I.II. 1941 
All. 399, 1941 A.L.J. 557. See also Ram Lai v. Bibi Zohra, A.I.II. 1939 
Pat. 296, 182 I.C. 618 ; Shanmugjia v. Ananthidkrishnaswarm, A.I.R. 1939 
Mad. 247, 1939 M.W.N. 1236, 48 M.L.W. 894; TiHJia Nath v. 
Bamalingadeoa, 61 C.W.N. 170. Where a lease is created verbally after 
the commencement of tlie T. P. Act it cannot be regarded as a permanent 
lease simply because the tenant has been in possession for a long time 
and has constructed substantial building, because the doctrine of lost 
grant cannot apply to such a lease — Ambika Deci v. Sachifa Nandan 
Prasad, A.I.R. 1960 Pat. 289. Wliere the lessee is allowed to construct 
building on the land leased and the lease is found to be one from month 
to mondi, it is unjust for tlie lessor to claim the structure to be demolished. 
He should give tlie lessee a notice to quit — Jadiinandan v. Mi. Maho, 
A.I.R. 1939 Pat. 428, 185 I.C. 284. Tliere can be an agreement to pay 
rent annually in a tenancy from month to month — Gussainram v. 
Mohammad Siddiqu, 1966 All. L.J. 414. ^ 

Where a certain property was let out .by Goveniment for building 
purposes without any mention of or agreement about tlie dmution of the 
term, the tenancy was a tenancy-at-will which became converted by pay- 
ment of rent into a tenancy from year to year — Secretary of State v. Sarat, 
A.I.R. 1937 Pat. 399 (406), 171 I.C. 461. If a registered lease is granted 
by tlie Administrator of a superseded municipalitj^, who had no such 
power to grant such lease, and permission is granted subsequently by die 
Municipal Committee regularly constituted to construct buildings, then 
a tenancy on the terms contained in the lease deed is created by the 
acceptance 'of tiie stipulated rent from the lessee — Hitkarini SabJia, 
Jabalpur v. Corporation of the City of Jabalpur, A.I.R. 1961 Madh. Pra. 
324. 

Holding over : — Wliere diere is no agreement as to the terms of the 
holding over, the tenancy under tin's section must be deemed to be one 
from year to year terminable by six mondis’ notice, or from month to 
month terminable by fifteen days’ notice according to the purpose for 
which the property was leased — Sailabaja v. Tappassier, A.I.R. 1952 Cal. 
455. Wliere after the termination of an old lease a new lease for two 
years with enhancement of rent is created by an unregistered deed and 
the lessee continues in possession even after the expiry of , two years 
a presumption of a monthly tenancy can be drawn — EbraJum Raiother v. 
Moideen Batcha Rawther, 1964 Ker. L.T. 455. 

554. Notice : — ^The object of the provision as to notice is to enable 
the tenant to gadier up the fruits of his laboiu. A notice to quit is there- 
fore a necessary prelude to the legal' determination of a tenancy, and a 
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suit for ejectment brought without a notice is liable to be dismissed— 
Rajendranath v. Eassictar Ruhmon, 2 Cal. 146; Sheikh SoneuUa v. 
Troyliikho, 2 G.W.N. 383; Ganga Prasad v. Prem Kumar, A.I.R. 1949 All. 
173. 

A landlord is entitled to eject a tenant after notice to quite, unless 
the tenant can prove that he has a right to remain on the land perma- 
nently and tlie onus is on die tenant to prove permanency of his tenancy 
— Golam Hossein v. Abu B'akkar, A.I.R. 1936 Cal. 351, 166 I.C. 811. 

Notices under diis section must be construed very stiicdy. Under 
such a construction of a notice it appeared that the landlords plaintiffs 
undertook either to give or tender to tlie tenant defendants the reasonable 
lirice of the materials of the structures of the tenant defendants before 
compelling the latter to give up possession, although according to the term 
of the lease the landlords plaintiffs were not in any way bound to do tliis : 
h^eld that the clause in the notice noth regard to payment of compensation 
was not a mere surplusage and in die event of non-compliance with the 
clause the plaintiffs were not entided to evict the defendants — Shambhu 
V. Kanai, A.I-R. 1936 Cal. 581. But see Ganga Prasad v. Prem Kumar, 
supra, where it has been held that a notice should be liberally construed, 
and it should only be seen that tlie peison served has understood what 
has been meant by the notice. A notice to quit, though not stiicdy 
accurate and consistent may still be good and effective in law, Tlie test 
of its sufficiency would be what it would mean to the tenant who is 
presumably conversant with all the facts and circumstances of the hold- 
ing. Hie notice should not be construed with a desire to find fault with 
it but to be construed ut res magis valiat quam pereat — Utiliitj Articles 
Manufacturing Co. v. Raja Bahadur Motilal Bombay Mills Ltd., A.I.R. 
1943 Bom. 306, 45 Bom. L.R. 605. See also Gaya Prasad v. Munni Lai, 
A.I.R. 1952 Nag. 101. Tlie reason given in the notice is not material 
for determining its sufficiency. Tlie essential point is whether the person 
was asked to vacate the premises or not — Nagendra v. Jotish, A.I.R. 1952 
Cal. 221. In a notice to quit it is not necessaiy to state any ground, 
and a suit for ejectment need not be on the same ground as stated in 
the notice — Amarendra v. Bibhuti, A.I.R. 1952 Cal. 773. 

After a notice to quit has been given, a subsequent notice is of no 
effect, nor does it amount to a waiver of the first notice — Basheshwar v. 
Delhi Improvement Trust, A.I.R. 1953 Punj. 243 relying on Loewenthal 
V. Vanhonte, 1947 All. G.R. 116. Where the tenants have constructed a 
dwelling house and has been in occupation of the land for as long as 
70 years paying a uniform annual rent, the tenancy cannot be terminated 
without serving a reasonable notice to quit — Banamali v. Padmanabha, 
A.I.R. 1951 Or, 262. What is a reasonable notice is largely a question 
of fact — Faguniswari v. Dhum Lai. A.I.R. 1951 Cal. 269. 

Tlie question of notice to quit, its requirements, or service is not 
affected by the Calcutta Rent Ordinance, 1946 — Amarendra v. Bibhuti, 
A.I.R. 19o2 Cal. 773. Notice ■ under sec. 106 is the essential condition 
precedent to the filing of a suit for eviction on grounds mentioned in 
sec. 11 of the Bihar Buildings (Lease, Rent and Eviction) Control Act— 
Adit Prasad v. Chhaganlal, A.I.R. 1968 Pat. 26. A notice to quit can 
be -issued on the previous witten permission from the Rent Controller, 
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even \vhen an appeal from that order is pending — Phanibhusan v. Gulab- 
cliand, A.I.R. 1951 Nag. 203, I.L.R. 1951 Nag. 401. A Rent Controller 
is not competent to split up a tenancy and give permission to the land- 
lord to serve a notice to quit in respect of a portion of tire tenancy — 
Sakharampant v. Lothi, A.I.R. 1953 Nag. 265, 1953 N.L.J. 235. InSpite 
of a permission from the District Magistrate under sec. 3 of the U. P. 
(Temporary) Control of Rent and Eviction Act, 1947, a notice under the 
present section is necessary — Ghasi Ram v. Choubey, A.I.R. 1953 All. 
218, 1952 A.L.J. 727. 

When not necessary :\ — No notice is necessary if the lessee is a 
tenant by sufFerance. Where a tenant-at-will has constructed expensive 
building on the site and the landlord has been keeping quiet for a long 
time and did not take any steps to stop such building being constructed, 
it is, however, equitable that the tenant should be compensated for the 
building before he is evicted — Abdul Ghafur v. Jet Mai, A.I.R. 1942 Pesh. 
74. See notes to sec. 116, under heading “Holding over”, ^^^lere a 
tenant midertakes to give vacant possession whenever tlie landlord 
may desire him to do so the tenancy is a tenancy-at-will, for the termina- 
tion of which no notice under sec. 106 is necessary — Ramnarain v. Kishore- 
lal, A.I.R. 1964 Raj. 79; Siibramania Iyer v. Ammti, A.I.R. 1964 Ker. 218. 

Where the tenant, repudiated the title of the landlord and set up 
the title of a third party, the landlord could bring an ejectment suit with- 
out giving any previous notice to quit, since the tenant forfeited his 
tenancy by denying the landlord’s title-HAnandamoyi v. Lakshmi Chandra, 
33 Cal. 339; Haidri Begum v. Nathu, 17 All. 45; Ramayana Prasad v. Mt. 
C. Gulabohier, A.I.R. 1967 Pat. 35. But under clause (g) of section 111 
as now amended, the lessor must give notice of his intention to determine 
the tenancy. 

A licensee may also be ejected without notice — AihakuUi v. Govinda, 
16 Mad. 97. 

A trespasser is not entitled to any notice. Tims, on failure to per- 
form the service, a service-holder becomes a mere trespasser; and no notice 
to quit is necessary before ejectment — Wazir Nonian v. Ram Prasad, 
59 I.C. 893 (Pat.). 

A tenant holding over, after expiry of his lease, without his landlord’s 
consent is a tenant on sufferance. No question of notice arises in 
his case — Hasanali v. Dara Sah, A.I.R. 1949 Nag. 282, I.L.R. 1949 Nag. 
922; Ramzan v. Ghani, A.I.R. 1952 J. & K, 35. 

Where tlie rent-note provided that in case of lessee’s failure to pay 
the rent agreed, the lessor would be entitled to eject him, no question 
of notice arose-^mar Smgh v. Hoshia Singji, A.I.R. 1952 All. 141. When 
a sub-tenant becomes a direct tenant by operation of law during the pen- 
dency of a suit for eviction against tlie tenant as well as the sub-tenant, 
the latter is not entitled to any notice, under sec. 106 — V. R. Verma v. 
Mohan Kumar Mtikherjee, A.I.R. 1962 Cal. 563 (S.B.). 

Where a lease is for a fixed period, it is determined under section 
HI (a) by the efflux of time hmited by the lease, and notice must be pre- 
sumed by implication as given when it was executed; therefore no notice 
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under sec. 106 is required for die termination of tlie lease — Fazihuz,za- 
man v. Amoar, 1932 A.L.J. 126, A.I.R. 1932 All. 314, 139 I.C. 828; Gokul 
Chand v. Sliib Charan, 9 A.L.J. 574- 13 I.C. 59; Bishen Sarup v. Abdul 
Samad, 1931 A.L.J. 666, A.r.R. 1931 All. 649 (650). 

Where the tenant had expressly agreed to give up possession on a 
certain fixed date, he need not be given a formal notice to quit — Dino 
Smg/;| V. Jamal Singh, 78 I.C. 446, A‘.I.R. 1925 Nag. 48. No notice is 
necessary where it is waived by the parties by a contract to the contrar)'; 
see 12 O.C. 279 and otlier cases cited under “Contract to the contrary” 
in Note 552, supra. 

A sub-lessee is not entitled to a notice before' ejectment after the 
surrender by the original lessee — Shyam Lai. v. Bachchu Lai, 11 A.L.J. 
981, 20 I.C. 11. 

The position of a lessee holding under an unregistered deed, which 
is compulsorily registrable, is that of a mere tenant-at-will and a mere 
demand for possession is suflScient to determine the lease and no notice 
under this section is necessary. Where, therefore, a notice to the lessee 
does not fulfil the requirements of a valid notice, it amounts to demand 
for possession and the Court can grant a decree for ej’ectment — Janki v. 
Kaidiaiya, A.I.R. 1936 Oudh 102 (105), 159 I.C. 316; Gur Prasad v. 
Hansraj, A.I.R. 1946 Oudh 144, 21 Luck. 292. It the local law provides 
that even after a decree for surrender the landlord caimot recover 
possession unless the tenant incurs forfeiture under the local law, the 
plaintifF can recover rent but not mesne profits— Ousepli Tlwmman v. 
Lekhmikuiti Amma Kunjikutti- Amma, A.I.R. 1956 Trav.-Co. 86. 

Period of notice : — ^A lease from year to year is terminable with six 
months* notice. In a tenancy witih an annual rent reserved, I'.e., in an 
annual tenancy, the tenant is entifled to six montlis’ notice before he 
can be ejected — Kishori Mohan v. Nund Kumar, 24 Cal. 720 (723); Ismail 
v. Jaigvn, 27 Cal. 570 (577). A lease of a homestead land is a lease 
from month to month termniable by *15 days’ notice — Debendra v. Syama 
Prosanntt, U C.W.N. 1124 (1126). 

If the tenancy is one from month to month, and the tenant is entitled 
to 15 days’ notice, a six months’ notice requiring him to quit at die 
end of the year is not invalid. In fact it is more than sufficient — 
Debendra v. Syama Prasanna, 11 C.W.N. 1124 (1126). But where the 
tenancy is a yearly tenancy, it is terminable only by six months' notice, 
and any notice which falls short of this period is not sufficient— Kis/wrl 
Mohun V. Nund Kumar, supra. A notice which gives less tlian 15 days’ 
notice to a monthly tenant is invalid, and cannot determine tire tenancy 
—Farzand All v, Matilal, 2 P.L.T. 282, 62 1.0. 421 (422). 

Effect of a valid notice upon sub-tenants : — A valid notice to quit 
not only determines the right of the original demise, but any lease which 
the tenant might have made. A decree in ej'ectment passed against a 
lessee at the instance of a lessor is binding not only upon the lessee, 
but also upon his sub-tenants, provided they have no right independent 
of the right of their lessor. The sub-tenants are, tlierefore, liable to be 
evicted in execution of a decree under O. 21, r. 35, and it is not necessary 
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for the decree-holdei' to proceed imder O. 21, r. 97, C. P. Code — Shfekh 
Yusuf V. Jijotish, A.I.R. 1932 Cal. 241, 35 C.W.N. 1132, 59 Cal. 739, 137 
I.C. 139; see also Ra7n Kissen v. B/n/rfl/, 50 Cal. 419; Green v. Herring, 
(1905) 1 K.B. 152; Minet v. Johnson, 63 L.T. 507. 

555. What is a valid notice : — Notice to quit, though not strictly 
accui'ate or consistent in the statements embodied in them, may still be 
good and effective in law. The test of tlieir sufficiency is not what they 
would mean to a shangei- ignorant of all tlie facts and circumstances 
toucliing the holding to which tliey refer, but what they would mean 
to tenants presmnably conversant witli all those facts and circumstances. 
Hie notices are to be construed with a view to their validity and not 
witli a desire to find faults in them wliich would render them defective. 
A notice need not be worded with tlie accuracy of- a plea — Harthai v. 
Ram Sashi, 46 Cal. 458 (P.C.), 23 G.W.N. 77; See also Ganga Prasad y. 
Prem Kumar, A.I.R. 1949 All. 173; Mrs. Cacasie v. Safdar All, A.I.R. 
1953 Cal. 585, 57 C.W.N. 567. But if a Dist. Board files a suit for eviction 
on die basis of a notice to quit served by tlie Government asking tlie 
tenant to deliver possession to the Dist Board as tlie agent of die Govern- 
ment the suit is liable to be dismissed — Dist, Board, Tippera v. Sharafat 
All, A.I.R. 1941 Cal. 408. Wliere a notice was given to a lessee stating 
diat he should vacate die lands on 13-5-27 and die notice was given on 
9-11-27, die notice was valid; for it was sufficient if^die person on whom 
the notice was served could understand what was really meant by the 
notice — Tika Ram v. Dooji Maharaj, A.I.R. 1934 All. 787, 152 I.C. 189. If 
a notice to quit calls upon die tenant to quit and prescribes the time for 
giving up possession, the notice is valid even Aough the particulars 
as regards tenancy are not accurately set out — Alphanso Pints v. Thuh'u 
H'engsii, A.I.R, 1955 Mad. 206. But where the notic^ ran dius : “If for 
any reason these fields have not been handed over to us before Slst Mardi, 
1950, you are to hand over possession diereof to us for our personal culti- 
I'ation before the above mentioned date” die notice was held to be bad 
because the tenant was called upon to deliver possession not on 31.3.50 
itself but even on any day before that date — Devshaokar Gangaram v. 
Bachuhha Devsingh, A.I.R. 1956 Bom. 113. 

A notice to quit need not be worded widi die accuracy of a plea. 
Wiere a mondily tenancy commenced from die 1st of each mondi, the 
notice was not invalid because die tenant was asked to. vacate not by 
die end of die month, but by die 1st of die next month — Gaya Prasad v. 
Muniulal A.I.R. 1952 Nag. 101. See also Ghasi Ram v. Charebey, A.I.R. 
1953 AU. 218, 1952 A.L.J. 727. 

^Vliere a tenant gives notice to quit premises in the occupation of 
a sub-tenant entided to protection under the. Rent Act the tenant is not 
liable for rent in futiue on account of die termination of the tenancy nor 
is he liable for damages for use and occupation — S. K. Bose v. Phanindra, 
62 G.W.N. 176. 

The notice must designate the date on which die tenant is to vacate. 
A notice to quit “at die expiration of die cuirent year to yoiu tenancy, 
which shall expue after the end of one-half yeai* from die service of the 
notice” (Doe d. Digby v. Steel, 3 Camp. 117) or simply a notice to quit 
“at the e3q)iration of the present years tenancy” (Deo d. Gorst v. Timothy, 
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2 Car. & K. 351) or a notice “at tlie expiration of the current year” {peo 
di Baker v. Wombwell, 2 Camp. 559) are valid notices. See also latindra 
v. Mfitei; A.I.R. 1953 Cal. 352, 88; C.L'.J. 118; Ismail v. Julekhabai, A.I.R. 
1944 Bom. 181, 1.L.R. 1944 Bom. 361; v. SabUri v.Jalikha, A.I.R. 1947 Cal. 
244, 52 C.W.N. 13; Bawa Singh v. Kundan Lai, 1952 Piinj. 422; Ananta v. 
Osimuddin,^Al.B.. 1952 Ass. 132; Mohan Lai v. Kunwar Sen, A.I.R. 1953 
All. 598, 1951 A.L.J. 702. But a notice to quit generally without, referring 
to some distinct time would be invalid — Goode v. Howells, 4 M. & W. 
199. By the notice the tenant was asked to vacate within the 30th April 
and deliver possession on 1st of May. Tlie notice was held to be valid 
—Nibaran v. Abinash, 60 C.W.N. SOS; Hirjibhai v. Balarambhai, A.I.R. 
1956 Nag. 125; Fanchoo Singh v. Bala Sahai, A.I.R. 1958 Raj. 306; Riyasat 
Alt Khan v. Mirza Wahid Beg, A.I.R. 1966 All. 165. 

A notice to quit calling upon the tenants of a holding to quit a por- 
lion of it is absolutely bad and an action for ejectment can be defeated 
by tenants by proof tliat the -contents of their holding are more than the 
part named — Harihar v. Ramsashi, 46 Cal. 458 (P.C.). Bodardoza v. 
Azimuddin, A.I.R. 1929 Cal. 651 (654), 57 Cal. 10, 33 C.W.N. 559, 120 
I.C. ^S-XIiridhari v. Purnendu, 68 C.L.J. 481, A.I.R. 1939 Cal. 291, 182 
rC. 8. A notice to quit is not however bad for slightly wrong statements, 
e.g., where it includes some lands wliich it is found tlie defendant does 
not hold under the plaintiff — Shatna Churn v. Wooma Churn, 25 Cal. 
36; Giridhari v. Purnendu, supra. A notice stating that if the tenant 
thinks that die tenancy commenced on some odier date he might vacate 
on the • corresponding date is valid — Bhagwan Sri Krishnaji M. V, 
Mandir v. Chuttan Lai, A.I.R. 1963 All. 54. Where the landlord warns 
the tenant tiiat if he fails to clear die arrears within a month of the 
receipt of die notice he will be liable to ejectment and in that event 
he must treat die notice as a legal notice and vacate within a month, 
there is a valid notice to quit — Ram Stoarup v. Bn; Nandan Prasad, 
A.I.R. 1963 All. 366. A notice to quit coupled widi a demand for rent 
in arrears is valid — Rajendra Nath v. Sm. Lalli Deoi, I.L.R. (1962) 2 All 120. 

The giver of a notice is not bound to admit the person to whom 
it is given as a tenant. A notice is not bad because it is addressed to 
the tenant not as tenant but as a trespasser — Ram Charan v, Hari Charan, 
7 C.L.J. 107 ; Secy, of State v. Madhu Sudan, 36 C.W.N. 918 (921). ’ A 
notice expiring on the amiiversary of the commencement of the tenancy 
is a valid notice — Ram Palak v. Bilas Mahton, A.I.R. 1952 Pat. 69. A 
notice terminating a non-agricultural sub-lease under diis section is valid 
—^bdul V. Jotoa, A.I.R. 1950 Cal. 20, 54 C.W.N. 149. 

But where a tenant has /remained in occupation of the- land for 70 
years and has put up a dwelling house thereon and paid a uniform annual 
rent, the tenancy cannot be tei-minated. without a reasonable notice 
whether the tenancy is agricultural or, not. A notice not signed either 
by the lessor or his agent is of no value— Banamali v. Padmanabha, A.I.R. 
1951 Or. 262. A notice^ given by brothers without joining their mother 
who has an interest in the property, is invalid— Ch/i oft Dei v. Gangadhar, 
A.I.R. 1953 Or. 245. A notice asking die lessee to vacate by the day 
following the date of the ending of the • monthly tenancy is invalid — 
MotUal V. Thandiram, A.I.R.-.1951 Aj. 52 (1). See also Siddarama v. 
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Kalappa, A.LR. 1950 Mys. 63. A typed copy of the notice served on 
tire tenant is invalid — Hira Lol v. Dy. Comr., A.I.R. 1951 All, 483. Where 
a- tenant under a year to year tenancy terminable by 6 months' notice 
on either side subleased a part of the premises to a man on 12th 
December, 1937 for 1 year 4 months from 31st December, 1937 to 30tli, 
April, 1939 and on 26th January, 1938 gave notice to tlie -landlord to 
tei-minate tlie lease as on 15th May, 1938, it was held that the notice 
being dated less than 6 montlis before 15th May, 1938 was inefiFectual — 
Gooderham & Worts Ltd. v. Chandian Broadcasting Corpn., A.I.R. 1949 
P.C. 90. Wliere in the notice there is no allegation as to when the 
tenancy commenced or what the month of the tenancy is, the notice is 
invalid — Gulam Mohammood v. Amrmni Ammal, (1960) 2 Mad. L.T. 351. 

Even if lessees are guilty of ladies in not replying to the lessor’s 
notice, that does not necessarily make the notice to quit I'aUd if it was 
invalid otherwise — Prodyot Kumar v. Maynuddin, A.I.R. 1938 Cal. 724 
(726). A notice to quit addressed to the managing partner of the tenant 
firm and acknowledged by the firm is a valid notice — ]. P. Shartna v. 
Ralihag Das Jai, I.L.R. (1962) 12 Raj. 179. 

Onus : — ^It is for the plaintiff in a suit for ejectment of a tenant upon 
notice to quit to prove the sufficiency of notice by proving the date of 
the commencement of the tenancy. In order to prove tliat the notice 
legally determined the lease, he must show that the notice served upon 
the tenant eiqiired dther with the end of the year or the month 
of the tenancy; In the absence of evidence to show when the year or 
the month of the tenancy commenced, the plaintiff’s suit must fail — 
Mozam Shaikh v. Annada Prasad, 46 C..W.N. 366, A.I.R. 1942 Cal. 341, 
75 C.L.J. 444. Where the notice to quit gives more than 15 days’ time 
but there is some doubt as to the actual date of receipt the notice is to 
be regarded as good if tlie averment in the plaint tliat file cause of action 
arose on the date of the notice is not specifically denied in die written 
statement — Sm- Bhagwati Devi v. Surendrajit Singh, A.I.R. 1959 Pat. 257. 

Notice stating enhanced rent: — It was held in an earlier case of the 
Allahabad High Court that a 'notice to quit must not be coupled as “if 
you do not quit widiin a^montli from this, I will sue you for rent at an 
enlianced rate” was held to be a conditional one and therefore not a 
valid notice to quit — Bradley -v. Atkinson, 7 All, 899 (F.B.). But in 
England, it has been held that a notice otherwise sufficient is not’ render- 
ed insufficient by its being accompained vsuth something else; and diere- 
fore, where the lessor gave the lessee notice in ■writing to quit. upon a 
specified day and then went on to say, “and I hereby further give you 
a notice that should you retain possession of the premises after the day 
before mentioned, die annual rent of the premises now held by you be 
£150,” it was held that the explicit first portion of the notice was not 
impaired or rendered nugatory by the alternative given by the second 
portion of continuing to hold the premises at an increased rent — Ahearn 
V. Bellman, 4 Ex. D. 201, And now the AUahal^ad High Court has laid 
do'wn in a later case that a notice to quit with a condition superadded 
for enhancement of rent on failure to quit in accordance with the notice, 
is good enough to terminate the tenancy,, and is not to be treated as an 
offer of a new^ tenancy at a higher rent; and the landlord is entitled to 
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a decaree for ejectment. Tlie notice does not amount to an offer to renew 
the tenancy at an enhanced rate of rent — Shdnkcr Lai v. Babu Ram, 43 
All. 330 (332) (following Abparn v. Bellman, supra). See also Sahjf 
Hussain v. Sirajul Haq, A.I.R. 1951 All. 853, 19ol A.L.J. 192. Tlie 
Bombay High Court has also taken this later view in Vaman'v. Khanderao, 
A.I.R. 1935 Bom. 247, 37 Bom. L.R. 376, 156 I.C. 1620. Tlie Patna High 
Court holds that a notice of ejectment is quite distinct from a notice 
of enhancement; in the former case the lease is determined by the notice 
and thereafter the lessee becomes a trespasser. If in the notice an 
alternative term enhancing the rent from the date mentioned in it is pro- 
posed on which the defendant is required to vacate the premises, the 
continuance of the tenant to hold over implies an acceptance of tire 
term proposed — Farzand Ali v. Motilal, 2 P.L.T. 282, 62 I.C. 421 (422). 
See also Madaa Mohan v. Ram Lai, A.I.R. 1934 All. 115 (117), (1934) 
A.L.J, 421, 153 I.C. 432 where the same view has been taken. For a 
contrary view see Md. Noor v. AsJiiq Beg, A.I.R. 1983 Oudli 465, 145 
I.C. 647. Demand for arrears of rent and termination of the tenancy 
can be made by the same notice — Mushtaq Husain v. Mahomed Saddiq, 
1967 All. L.J^ 764. But a notice asking the tenant to pay rent by the 
end of a particular month and also to vacate on the expiry of the period 
of the notice, preceded by a number of similar notices, cannot be treated 
as a notice to terminate ihe tenancy — Sunder Lai v. Ram Krishan, A.bR. 
1960 All. 544. A notice to quit with a demand for enhanced rent if 
the tenant stays is not sufficient to terminate the tenancy because it 
amounts to an offer of a ft-esh tenancy — Mohammad Ninave v. Neela- 
candan, A.I.R. 1960 Ker. 216. 

Where the landlord gave notice to a monthly tenant either to vacate 
the premises or to pay an enhanced rent, but the tenant vacated some 
months after time mentioned in the notice, he was liable to pay the 
enhanced rent — Madan Mohan v. Ram Lai, supra. Wliere a landlord 
gives notice to his tenant that he would be charged at an enhanced rent 
from a certain date and should vacate if he does not accept the enhance- 
ment and the tenant refuses to pay the enhanced rent and also refuses 
to vacate, he should be deemed to have accepted the enhanced rent. Of 
course, the Court has a discretion in the matter and where the enhanced 
rent is abviously penal, the Court would not grant it — PareJdi, v. Anant, 
A.I.R. Nag. 140, N.L.J. 118, 189 I.C. 895. Hie proposition that a notice 
to quit though admittedly invalid for the purposes of ejectment can 
nevertheless be good to support a decree for arrears of rent at the 
enhanced rate .should not be applied for the period for which the notice 
was invalid — Ibid, ' 

Where a* landlord wrote to his tenant asking him to execute 
an agreement to pay increased rent and concluded by saying "other- 
wise I shall take steps to eject you and hence you consider this 15 days’ 
notice expiring with the end of this month,” it was held that this was 
a good notice to quit — Ganga Das v. Ananda, 13 C.W.N. 146, 2 I.C. 548; 
Jugla -V. Hur Narain, 19 I.C. 758 (AH.) distinguishing 7 AU. 899 cited 
above. But where the &st part of the notice asks the tenant to vacate 
•but the second part shows an intention to continue the tenancy if the 
tenant pays enhance rent, the notice cannot terminate the tenancy — 
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Chidda Ram'v. Nam Mai, A..I.R. 1965 All. 823. If the notice to quit 
gives option to the tenant either to vacate on tiie date mentioned or on 
a later date the notice is good — Gurdit Singh v. Tiata Iron & Steel Co. 
Ltd., A.I.R. 1965 Pat. 311. Notice terminating tenancy and demanding 
arrears of rent is not invalid — Ahmad Ali, v. Jamal Uddin, A.T.R. 1963 
AU. 581. A notice only demanding possession does not terminate the 
tenancy — Ibid. 

Wliere the lessor’s solicitors gave notice to quit in the following 
terms — ^"We give you notice Jthat our client will require you to vacate 
and give up possession of the premises on the 29th February next, and 
that, should you fail to comply with the request, our client will take 
proceedings against you to eject you from the premises and he will 
charge you the sum of Rs. 350 per month as damage sustained by him 
during such period as you continue in possession after the 29th proximo,” 
it was held that it was a good clear notice to quit and the addition of 
the second portion of the notice did not vitiate it — Strager v. Price, 12 
C.W.N. 1059; Bhagwan v. Savitri, 78 I.C. 651, A.I.R. 1925 All. 199 (200). 

Where a landlord gives notice to -a monthly tenant to vacate the 
premises by a certain date, or in tire alternative to pay enhanced rent 
from that date, and the notice is invalid for not giwng clear 15 days’ time, 
the tenancy is not determined and therefore the landlord cannot sue 
the tenant either for ejectment or for rent at the enhanced rate on the 
basis of tlie notice — Farzand AU v. Motilal, (supra). A notice, to quit 
need not specify the premises to be vacated — Lakhanlal v. Udhoram, 
1960 M. P.L.T. (Notes) 161. 

556. Notice according to Bengali calendar ; — ^Tljis section con- 
templates any kind of "monthly tenancy,” viz., according to English, 
Bengali, Sambat calendar and so forth, and may commence on any day 
of the month. Therefore, it is not correct to say that all tenancies from 
month to month under this section must be according- to the English 
calender in view of sec. 33 of the General Clauses Act — Ahinnad Ali v. 
Jyotsna Kumar, A.I.R. 1952 Cal. 19 dissenting from the view of Rau., J. 
in Calcutta Landing & Shipping Co. v. Victor Oil Co., 49 G-WN. 76. 
A notice to quit written in Bengali was given on 20lh December, 1948 
asking the tenant to vacate 15 days after the notice within the month of 
, Poush, tliat is, by the 1st of Magh, Tlie tenancy was according to Bengali 
montli Hald that the notice was not defective — Ahumad Ali v. Jyotsna 
Kumar, supra. See also Haridas v. Sailendra, A.I.R. 1953 Ass. 202; 
Banarsilal v. Shrv Bhagwan, A.I.R. 1955 Raj. 167. 

Wliere the tenancy is regulated and rent paid . according to tlie 
Bengali year, a notice calculated according to the Bengali calendar is 
sufficient to terminate the tenancy — Debendra v. Syama Prosanna, 11 
C.W.N. 1124 (1126); Haridas v. Upendra, 22 C.L.J. 75, 16 I.C. 937; Ismail 
KJmn v. Jaigun, 27' Cal. 570 (577); Raj Behari v. Kailash, 22 C.L.J. 78, 
30 I.C. 887; Gobinda v. Dioarka Nath, 19 C.W.N. 489 (492), 26 I.C. 962. 
Thus, if tlie year of the tenancy commences firom 1st Baisakh and ends 
with die last day of Chait, a six months’ notice served on the 31st Aswin 
(17th October) requiriiig die tenant to quit at the end of Chait (13th 
April) is valid, even though if calculated according to die corresponding 
days of the English calendar the notice falls short of six months by 4 
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days — Dehendra v. Syama Prosqnna,-!! C.W.N. 1124 (1126)- In the 
case of a lease of a slioproom, a notice given on the 16th Baisakh calling 
upon the tenant to vacate on the 31st Baisalch (the last day of the month) 
is a valid notice — Gobinda v. Dwarka, supra, “within 80th Chaitra” means 
witli the expiry of that date — Mozom Shaikh v. Annada Prasad, 46 C.W.N. 
366, 75 C.L.J. 444. 

557. “Expiring with the end of a year or month” It is not 
sufficient that the duration of the notice should be six months or 15 days, 
as the case may be; it is also required that the notice should expire with 
the end of ffie year or month. TTius, if the year of a tenancy is com- 
puted from the 1st BaisalA to the end of Chaitra, a notice given on the 
26th Jaistha, calling upon the tenant to quit the land on the last day of 
Aghran is not valid (even though the duration of the notice is more than 
6 months). It ought to have required the tenant to vacate on the end 
of Cliaitra — Hemangini v. Sri Gobinda, 29 Cal. 203 (205, 206). So also, 
in the case of a monthly tenancy, the notice to quit must require the 
tenant to vacate at the end of the month, and not before. Thus, if the 
tenancy is regulated according to the English Calender, the notice must 
require the tenant to vacate on the 31st January, or 28th February or 
31st March and so on; and a notice asking the tenant to quit before the 
end of the month would be invalid, even thou^i it gives 15 days’ time. 
So, a notice given on the 1st January requiring the tenant to quit on the 
20tli January (or even on the 20th February) is invalid though there 
is an interval of more than 15 days between the date of notice and the 
date of the required suriender. Thus, a notice was given on the 9th 
June that the lessee should vacate the premises after lapse of a month 
from diat date; held that tlie notice was inoperative in law as it did 
not expire at the end of a month although it was of a longer duration 
than 15 days. Such a notice cannot terminate the tenancy— Bf/ct/ 
Chandra v. Hotorah-Amta Ry, Co., 38 C.L.J. 177, A.I.R. 1923 Gal. 524, 
72 I.C. 98. If the tenancy commences from any day in the middle of 
the calendar month, (e.g., 10th or 12th or 15th), the month of the tenancy 
must be calculated as ending on the corresponding day of the next 
month. Thus, if a monthly tenancy is from the 6th of one month to the 
5th of the next month, a notice given on the 30fh June requiring the 
tenant to quit at the end of July is bad — Bengal National Bank v. Janoki, 
54 Cal. 813, 31 C.W.N. 973,- A.I.R. 1927 Cal. 725 (730); Carrara Marble etc. 
V. Cham Chandra Guha, A.I.R. 1957 Cal, 357. But where a house was 
taken on three years’ lease but no lease-deed was executed and the house 
was occupied in the middle of a month and the first amount of rent paid 
was for the period during* which the house was occupied prior to the 
1st of the following calendar month, the tenancy must be deemed to 
begin on the 1st of each calendar month— rRffjnfi Lai v. Secretary of State; 
A.I.R. ■ 1936 Oudh 306 (307), 162 LC. 712- Alteration of the month -of 
tenancy must be proved eithd: by direct or by circumstantial evidencfe — 
Carrara Marble v. Chant- Chandra, A.I.R. 1957 Cal.' 357; Mohohbai 
Lilawati v. Kishanlal and Mohonlal, I.L.R. (1966) 16 Raj. 651. 

If the tenancy is created according to the Int^an Calendar, the notice 
must be given -in accordance with that calendar. Tims, a house was 
let on a monthly tenancy, the month being cdculated from the 27th of 
one month to the 26th of the next monfli of the Hindi calendar.- Notice 


117 



930 TRANSFER OF PROPERTY 


[Sec. 106 


was served on the 31st December 1915 (11th Fous) directing the tenant 
to vacate on the 31st January 1916 (12th MagJi). Held that the notice 
was invalid. The notice in order to be valid ought to have directed 
the tenant to vacate on the 26th day of a month, tlie day on which every 
month expired according to the terms of the tenancy — Sheoti Bibi v. 
Jagaimath, 18 A.L.J. 854, 57 I.C. 593. A notice to vacate on 31st July, 
tenancy commencing from 1st day of an English calendar month, is valid 
— Tolaram v. Ayaldas, A.I.R. 19^ Madh. Pra. 140; but see Chhaganlal 
M^ganlal v. Cldioganlal Mannalal, 1961 Jab. L.J. 1175. 

If a tenancy commences from the 14th Pous, the year of the tenancy 
must be calculated as commencing from 14th Pous and ending with 
the 13th Pous of the next year. A notice calling upon the tenant to 
quit in Ashar is bad ; see Kishori Mohun v. Niiiid Kumar, 24 Cal. 720 
(724). But if it appears that although the tenancy was created from 
the middle of a Bengali month {e.g., 19th Chait), still the rent has all 
along been paid according to the ordinary Bengali year calculated as 
commencing from 1st Baisakh and ending with 30th Chait. held tliat the 
year of the tenancy in this particular case must be calculated according 
to the ordinary Bengali year, and a six months' notice given on the 23rd 
Aswin requiring the tenant to quit on the last day of Chait is a valid 
notice — Ismail v. Jaigun, 27 Cal. 570 (577). When the tenant’s entry 
takes place in the middle of a calendar month and rent is payable from 
the date of entry, but the jMrties agree that the rent should be payable 
at tlie end of the calendar month, the reasonable inference is that they 
intended that the monthly tenanej' should coincide with the calendar 
month. In such cases, the fifteen days’ notice to quit must be so given 
as to expire with the end of the etdendar month, unless the intention 
of the parties appears to the contrary — Arunachella v. Ramiah, 30 Mad. 
109 (111, 112). When the tenancy is according to the Hindi calendar, 
a notice to quit under sec. 106 must be given according to that calendar 
— Sheobux Singh v. Paras Rarn, I.L. 9, (1959) 9 Raj. 1157. 

A lessor served the lessees (yearly tenants) with a noitcc on the 
28th September 1891 in the following terms : “Within two days from 
the receipt of this notice, meet us, increase "the rent and give us a legal 
writing or in default on the 31st March 1892 I shall take full possession 
of die said land.” Held that the lessees were by that notice given tivo 
days to make a fresh agreement with the landlord, failing which the 
notice to them to quit at the end of the year of the tenancy became 
unconditional and absolute. Tlie notice was therefore a good and valid 
one to terminate the tenancy — Kikabhai v. Kalu, 22 Bom. 241. 

If the notice is insuflScient (on the ground diat it requires the tenant 
to vacate before the end of the year of the tenancy), a suit based upon 
such notice must fail, and die Court cannot even pass a dectee to the 
effect that the tenant must quit at the end of the year — Hemangini v. 
Srigobinda, 29 Cal. 203 (206), dissenting from Ram Lai v. Dina Nath, 
23 Cal. 200. 

A notice given on the 16di of a month requiring the tenant to vacate 
“within” the 31st (the last day of the month) is not invalid — Gobinda v. 
Dwarka, 19 C.W.N. 489 (492). Even a notice calling upon the tenant to 
quit "before” the expiry of the last day of the year is not bad — Ismail 
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Klian V. Jaigun, 27 Cal. 570 (578). But a noHce requiring the tenant to 
quit on the last day at noon is bad, because the tenant is not bound to 
vacate before midnight — Page v. More, (1850) 15 Q.B. 684. 

But a notice giving a longer time by a few hours is not bad. Tlius, 
if the notice issued on tlie 15tli September asked the tenant to quit on 
the forenoon of the 1st October, it was not bad by being too long by a 
few 'hours — Gnanaprakasam v. Vaz, 60 M.L.J. 293, A.I.R. 1931 Mad. 
352 (855). Wliere the tenancy is for 11 months commencing on 20.4.49 
and the tenant remains in occupation even after the term on pajnnent 
of rent, a notice asking the tenant to quit on 21.1.54 is valid — Vishnu 
Ganeshi v. Laxminarayan, A.I.R. 1959 Madh. Pra. 293. tVIiere a tenancy 
commences on the 2nd day of a month, a notice determining the tenancy 
from the 1st day of the month is valid — Medhao Rao v. Bhagtoandas, 
A.I.R. 1961 Madh. Pra. 138. 

Where no date is fixed as to the commencement of a lease and tlie 
lease-money is payable by monthly rent, the lease is terminable by 15 
days' notice e.xpiring with the end of the month of the tenancy. In 
case of such a lease, a notice given on the 24th June calling on the lessee 
to vacate the premises by midnight of the 31st July following is a valid 
notice — A. P. Bagchi v. Mrs. Morgan, A.I.R. 1937 All. 36 (38), 166 I.C. 
897. A lease reserving a yearly rent payable in the four usual quartely 
instalments creates a tenancy from the comencement of the calendar 
year or month, as tlie case may be, in the absence of any indication in 
the lease that it was to commence from tlie date of the lease — Udatjfara 
V. Habibar Rahaman, (1938) 42 C.W.N. 771. If the lessor who is in 
doubt as to the correct date of commencement of tenancy, gives a notice 
proposing three alternative dates and giving the lessee option to choose 
anyone, 3ie notice is good — Mohonlal v. Vijai Narain, A.I.R. 1961 Raj. 136. 

Where the tenancy was from month to month commencing on the 
10th of every month and the lessor gave notice on the 13th June calling 
on the lessee to vacate the land "by" the 10th July, it was held that the 
word "by” did not exclude but included 10th, so the notice was valid-— 
Sheikh Ntiroo v. Seth Meghraj, A.I.R. 1937 Nag. 139 (140), I.L.R. (1937) 
Nag. 214, 170 I.C. 790; Eastaugh v. Macpherson, (1954) 3 All. E.R. 214. 

Wliere the tenancy was from 10th of one month to 9tli of the ne.xt 
month tile landlord asked the tenant to vacate after 10.5.46. A second 
notice was given in these terms : “...I call upon you to definitely vacate 
...by 10.10.47... you are further required to pay Rs. 1245 as aiTears of 
rent upto 10.5.46 and Rs. 23,310 as damages till 10.10.47.” Tlie first 
notice was held to be invalid and the second notice was held to be a 
vah'd notice under sec. Ill (Ii)— Ram Chandra v. Lola Dulichand, A.I.R. 
1958 All. 729. If the tenant is asked to vacate before the e.xpiry of the 
last date of the month the notice is valid — Mir Abdul Honan v. Anil Ch. 
Dey, I.L.R. (1961) Cut. 122; Madhab Rao v. Bhagtcan Das, A.I.R. 1961 
Madh. Pr. 138. 

Fifteen days’ notice: — ^The fifteen days’ notice referred to in the 
section means 15 clear days. TIius, where the plaintiff ser\'ed his notice 
on the defendants on the 16tli Falgoon, and required tliem to quit the 
land on the SOth of the same month, so that the defendants had only 
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fourteen clear dayS;, tlie notice to quit was held to be bad — Subadini v. 
Durga Chamn, 28 Cal. 118, 4 C.W.N. 790. In otlier words, the day on 
wliich the notice is given is excluded from calculation. See sec. 110. 
But tlie day on which tlie notice is to expire is not to be excluded. And, 
therefore, a notice served on the 16th Baisakh calling on the tenant to 
quit on the 31st is a good notice, as it gives 15 clear days’ time (the 31st 
Baisakli not being excluded from calculation) — Gobinda v. Dwarka^ 19 
C.W.N. 489 (493), 26 I.C. 962. Hie date on which the notice is received 
is included in computing the period of 15 days — Mt. Natho v. Sital 
Prasad Sahu, A.I.R. 1969 Pat. 310. In the case of a monthly tenancy 
according to the English calendar tlie notice asking the tenant to quit 
by the morning of 1.10.49 was held to be valid — Bharat Sahu v. Gadadhar 
Ramanuj Das, A.I.R. 1956 Orissa 128. 

557A. Month or year of tenancy— Effect of sec. 110 ; —If a tenancy 
under -an agreement is said to commence from 1st June 1921 and to last 
for 4 years, the lease m 411 commence (according to the first para of sec. 
110) on 2iid June 1921 and expire (according to second para of sec. 
110) on the midnight of 1st June 1925. Tliereafter, the tenant holding 
over wiU hold from niontli to month, i.e., from 2nd June to 1st July, and 
so on. Hierefore, if on the 1st February 1928, the tenant gave notice of 
his intention to quit on the 1st March, the notice was valid and effective. 
Tlie notice was operative till the midnight of the 1st March — Benoy 
Krishna v. Salciccioni, 60 Cal. 389 (P.C.), 37 C.W.N. 1, A.I.R. 1932 P.C. 
279, 141 I.C. 514; Durga Prasad v. Bhagtcan Deni, A.I.R. 1967 Punj. 404. 
See also Susil v. Birendrajit, A.I.R. 1934 Cal. 837, 38 C.W.N. 782, 153 
I.C. 673. See in this connection Venkataraham v. Suryanarayana, A.I.R. 
1953 Or. 58. Khmmni v. Saktey Lai, A.I.R. 1952 All. 579. Similarly, if 
a tenancy is created on tlie 1st December 1924 for a period of one month, 
"and tliereafter unless and until the tenancy should be determined by a 
15 days’ notice e.\piring within the calendar month’’, it must be held 
that the first month of tlie tenancy commenced on tlie 2nd December 
1924 (according to the provisions of sec. 110), and e.xpired on the 1st 
Januaiy 1925, but thereafter it continued according to the calendar viOnth, 
i.e., January, Februaiy and so on. Tlierefore, if a notice is given oil the 
15tli September requiring the tenant to vacate on the forenoon of the 
1st October, the notice is not stiictly speaking a correct notice ; because 
it ought to have called upon the tenant to quit on the midnight of the 
30th SeiDtember, that being the time and date of e.Kpiry of the calendar 
inondi; but the Court excused the mistake on the ground that a notice 
need not be worded with the accuracy of a plea — Gnanaprakasam v. Vaz, 
60 M.L.J. 293, A.I.R. 1931 Mad. 352 (353).' "The validity of a notice 
to quit ought not to turn on the mere splitting of a straw. If li>'per- 
criticisnis are to be indulged in, a notice to quit at the first moment of 
the anniversary ought to be just as good as a notice to quit on the last 
moment of the day before.” "The law upon notices to quit is highly 
technical, and I do not desire to add one more technicality to it” — thus 
observed Lindley, L.J., and Smith, L.J. in Sidebotham v. Holland, (1895) 
1 Q.B. 378, in whidi the yearly -tenancy ran from 19th May of one year 
to the 18th May of the next year, and tlie landlord gave a ivrong notice 
requiring the tenant to quit' on the 19th, instead of on the 18th May. 
Where a tenancy is in accordance with the Indian calendar, but the 
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tenunt is asked to deposit rent under the Rent Control Apt according to 
English calendar, the notice to quit must be given according to the 
Indian calendar — A.I.R. 1963 S.C. 120. 

A periodical tenancy such as from month to month is not governed 
by sec. 110. Therefore the 1st day of the months need not be omitted 
from the period of notice to quit. In such a case the notice must expire 
with the end of a month of tenancy — Chand Md. v. Murtazokhan^ A.I.R. 
1950 Nag. 203, I.L.R. 1950 Nag. 437, dissenting from SheikJi Nuwo v. 
Meghraj, A.I.R. 1937 Nag. 139, I.L.R. 1937 Nag. 289; Banchhanidhi v. 
Lachmimrain, A.I.R. 1950 Or. 1, I.L.R. 1949 Cut. 231; Krishnaiah v. 
Ldksltnana, A.I.R. 1952 Mys. 139; ,Rflm v. Laltt, A.I.R, 1947' Cal. 351; 
Carrara Marble etc. v. Cliaru Chandra Gttha, A.I.R. 1957 Cal. 357. 
Where the tenancy has commenced on the first day of a month, the 
notice to quit must expire with the last day of a month — Ganesh v. 
Jamtma, A.I.R. 1945 Pat. 385, 24 Pat. 449. Where the tenancy com- 
menced on the 13th of a calendar month the tenant could be asked to 
vacate only at the beginning of the 13th — llaMbux v. Miinierkhan, A.I.R. 
1953 Nag. 219. 

A characteristic of a periodical tenancy is that as each period be- 
gins, it is not a new tenancy but an accretion to the old tenancy. A 
provision tliat either side will give one clear months’ notice does not 
afFect the rule that the notice must expire with tlie expiration of the 
tenancy — UtilHu Articles Manfg. & Co, v. R. B. M. -MotHal Mills Ltd., 
A.I.R. 1943 Bom. 306, 45 Bom. L.R. 605. 

A lease for 7 years commenced on 1st Baisakh 1318, but tliere was 
an express stipulation in the lease that the time limited by the lease was 
up to the end of 1324. Tire lessor served a notice on tlie lessee to 
vacate tire land by the end of the month of Asar: held that the notice 
was valid. In view of tlie express agreement the lease lasted only up 
to the last day of 1324 and not up to the 1st Baisakh of 1325 under sec. 
110. The term of the lease haying expired on the last day of 1324, the 
monthly tenancy began fromTst Baisakh, 1325 — Deb Das v. Abdul Gani, 
A.I.R. 1938 Cal. 358 (359), 42 C.W.N. 443, 67 C.L.J. 291. 

558. Who can give notice ; — The notice may be given by either the 
lessor himself or his agent. Tims, in the case of notice given by a land- 
lord, it is sufficient if it is given at the instance of the landlord, and 
signed by his agent, and it is not necessary that it should be signed 
by the landlord himself— iMohendra v. Bisicanath, 29 Cal. 231; Gobinda 
V. Dwarka, 19 C.W.N. 489 (493). Gorrtez v. Ram Kumar, A.I.R. 1934 
Cal. 127, 149 I.C. 559, 58 C.L.J. 133. See also Md. Nural Hvda v. 
Kekabhoy, A.I.R. . 19.53 Nag. 251. An agreement of tenancy provided 
as follows: "The tenancy may be determined by three months’ notice. 
...If determined by the council (landlords), shallTie by a written notice 
signed by the valuer of the council...” The notice to quit by the land- 
lords was signed, “J.E.J.T. valuer and agent of the. ..council (Landlords)”. 
Tlie valuer’s name was written by his assistant. There was no indication 
that the assistant was acting on behalf of the valuer or with bis authority. 
HeM tlie notice was validly signed— London County Council v. Vitamins 
Ltd., London (1955) 2 All. E.R. 229. A joint' notice to quit by the land- 
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lords transferees, owing distinct portions of the demised property, is 
sufiBcient to terminate the tenancy — Shambhoo Doyal v. Chondra Kali 
Devi, A.I.R. 1964 All. 350. 

In the case of notices given on beh£<]f of Government in respect of 
Crown lands, tlie Collector is competent to sign them and it is not 
necessary that the Secretary of State should sign — Rdkhal Chandra v. 
Secretary of State, lO C.W.N. 841 (844). 

The recognized Secretary of a Corporation is competent to give 
or receive notice on behalf of the Corporation — Deo d. Birmonghain 
Canal Co. v. Bold, 11 Q.B. 127. 

A notice to quit certain premises belonging to a temple may be 
validly signed by the authorised agent of the manager of the temple and 
need not be signed by the manager himself — Bhagwan v. Shiv Sabitri, 78 
I.C. 651, A-.I.R. 1925 AH. 199. Where notice to quit was given by the 
shebait on the footing as if the idols were the sole owners of the premises 
and it directed that the tenants should vacate the entire premises, while 
it was found that the idols had only an undivided share in the premises : 
held if the notice was sufficient witii regard to the whole of the premises, 
it was sufficient with regard to a portion of it even if the property from 
which ejectment was sought might have been an undivided portion of 
the said premises — Sashi Mohan v. Lakshmi-Narayanji, A.I.R. 1937 Cal. 
331. 

In case of joint landlords one of tliem cannot give notice without 
the consent of others. Hie reason is, that if any one of tliem is . to be 
at liberty to enhance rent or eject tenants at his own peculiar pleasure, 
there would be no safety for tenants, and it would be impossible for 
them to know how to regulate their conduct or whom to regard as tlieir 
landlord — Balaji v. Gopal, 3 Bom. 23; Kamarat AU v. Hanuman, 34 I.C. 
56 (Cal.); Abdul Hawid v. Bhantcaneiwar, A.I.R. 1953 Nag. 18. 

A receiver being an officer of the Court cannot serve a notice to 
quit as he is not a representative or agent of tlie landlords ' But where 
the Receiver issues the notice ivitli tlie consent or at the instance of the 
lessor, he acts not as a receiver but as the agent of tlie lessor and tliere- 
fore the notice is vahd — Vinod v. Vishnubhaj, A.I.R. 1947 Lah. 338. 

Where a tenancy is created by joint landlords, it can only be put 
an end to by all the lessors acting together. But tliere is an e.\ception 
when one of the joint landlords is acting as manager of the estate witli 
the consent of the others — Krishna Bhima y. Laxmibai, A.I.R. 1938 Bom. 
316 (317-18), 40 Bom. L.R. 439; Arun Chandra v. Panchu Modak, A.I.R. 
1957 Assam 70. Notice signed by the sons of file deceased landlord and 
not by their mother is valid — Fatesh Chand v. Brij Bhusan, A.I.R. 1957 
All. 801. A notice to quit signed by one of the joint-owners on behalf 
of all is valid — Misri Lai v. Ram- Gopal, 1966 All. L.J. 35. 

Proper execution of ammuldeafnamas giving authority to use in 
ejectment, confers also the power to issue notices, but it is not necessary 
that the autliority should be in wilting — 'Baddrdoza v. Ajijoddm, A;I.R. 
1929 Cal. 651 (653), 57 Cal. 10, 33 C.W.N,' 559, 120 I.C. '455. 



tRANSFER OF PROPERTY 935 


Sec. 1o6] 

A mortgagee in possession is entitled to determine the tenancy of 
an annual tenant without the consent of the mortgagor — Barjorji v. 
Shripat, A.I.R. 1927 Bom. 145 (148), 29 Bom. L.R. 215, 100 I.G. 1033. A 
notice to quit served by a Government oflScer mtliout authority on a 
tenant under the Government is invalid — Abdul Hague v. State of West 
Bengal. 67 C.W.N. 1084. 

559. Service of notice : — ^This section does not require that tire 
notice should be delivered to the tenant personally by tlie landlord or 
his agent, or that it should be given direct to the tenant. Anyhow if 
the notice is delivered by some one to tlie tenant, the requirements of 
this section are complied widi. If, therefore, notice is given in the first 
instance to the solicitor of the tenant, and is then . conveyed by him 
through a relative or servant to the tenant, it is suflBcient — Bhojabhai v. 
Hayem Samuel, 22 Bom. 754. 

When' two tenants hold premises in common, notice to quit to one 
of them is sufficient to determine the tenancy — WoodfalTs Landlord and 
Tenant, 16th Edn., p. 379. IVhere, therefore, a notice to quit addressed 
to all the joint tenants who lived in commensality was handed over to 
one of them who signed an acknowledgement of it, held that the serv'ice 
was a good service — Rojoni Bibi v. Hafizoonissa, 4 G.W.N. 572; Doe v. 
Watkins, (1806) 7 East 531, 8 R. R. 670; Vaman v. Khanderao, A.I.R. 1935 
Bom. 247, 156 I.G. 1620, 37 Bom. L.R. 376; Bodardoza v. Ajijuddin, A.I.R. 
1929 Gal. 651 (654), 57 Gal. 10. 33 G.W.N. 559, 120 I.G. 455. In tlie case 
of joint tenants, if tliere is a tender or delivery of the notice to the head 
of die family, the service is sufficient. It js not necessarj' to deliver or 
tender die notice on eacli of die tenants personally— K^danioi/i v. 
Madhusudan,S7 G.L.J. 478, 75 LG. 105, A.I.R. 1923 Cal. 682. Tlie pro- 
cedure in case of joint tenants is that each is intended to be bound, and 
it has long ago been decided that service of a notice to quit upon one 
joint tenant is prima facie evidence that it has reached the other joint 
tenants — 'Haiihar v. Ramsoshi, 46 Gal. 458 (P.C.); Mohanlal v. G. G. in 
Council, A.I.R. 1945 Nag. 255. But die notice must be addressed to all 
the tenants. If a notice is addressed to one joint tenant, and served on 
him, another joint tenant is not bound by such notice — B'ejoij Chand v. 
Kali Prosanna, 29 G.W.N. 620, A.I.R. 1925 Gal. 752 (754), 87 I.G. 708. 

If a notice calling upon two joint tenants is sent to the address of 
one who refuses to accept, the tenancy is terminated — Roshan v. 
Purshottam Lai, A.I.R. 1965 AU. 287; Shri Nath v. Smf. Saraswati Devi 
Jaystvgl, A.I.R. 1964 All. 52. 

Under this section, the notice may be seri'ed on one of the family 
or servants of die tenant. If the notice has once been delivered to the 
addressee’s relative or servant, it becomes immaterial \vhether die ad- 
dressee actually receives it or not — Doe de Neville v. Dunbar, N. & M. 
10; see also Manzoor AU v. IM Devi, A.I.R. 1951 AU. 396; 1951 A.L.J. 
154; Ghulam Md. v. Lakshmibux, A.I.R. 1951 Raj. 88. 'IVhen once you 
constitute your servant as your agent for that general purpose, service 
on that agent is service on you: he represents you for that purpose— he 
is your alter ego, and service upon him becomes an effective sendee 
upon 3 murself. Therefore die fact that the agent who receive.d the notice 
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put it into the fire would liberate entirely the person who delivered the 
notice, but it would not hberate the receiver of the notice when once 
the agency was established; it would not avail him as a mode of escap- 
ing from the consequences of his having employed such an agent” — per 
Lord Hatherley, L.C. in Tahlvam v. Nicholson, 5 App. Cas. 561 (568, 569). 
But it .should be noted that such service on the relative or servant must 
be made by delivery at the residence of the tenant. A service on a 
man’s wife at a place otlier than liis residence is not sufiicient service — 
Doe de Blair v. Street, 2 A. & E. 328. If a Hindu taking a lease of shop 
in his iDersonal capacity dies leaving several heirs a notice to quit served 
on one or more of tlie heirs is valid in law, provided the notice is in- 
tended to be a notice to all the heirs — Mst. Rarnuha^ v. liyaram Shartna, 
A.I.H. 1964 Bom. 96. A notice to quit sei-ved on one of tlie joint tenants 
is sufiicient and suit for ejectment against one of the tenants is also good 
— Kunj Manji v. Trustee of the Port of Bombaij, A.I.R. 1963 S.C. 468. In 
the case of tenants-in-common, there is only unity of possession and not 
of title or interest; hence to determine such a tenancy notice must be 
issued to all the tenants — ‘V. Konnappan v. Ktinniyil Manikkam, A.I.R. 
1968 Ker. 229. 

The publication of notice in a newspaper does not amount to service 
of notice. Thus, where the landlord gave notice to vacate to the defen- 
dant, along with several other tenants, by means of an advertisement In a 
local newspaper, and it did not appear that the same form of notice was 
handed to the defendant or any member of his household, or that even 
a copy of the newspaper was sent to the defendant by hand or by post, 
it was held that to allow a mere advertisement in a newspaper to take- the 
place of a 'notice to the tenant (or to the landlord) in terminating the 
tenancy was against reason and authority and that the persons to be 
affected must be addressed in a way which left no reasonable doubt as 
to his having knowledge of the notice — Chandmal v. Bachraj, 7 Bom. 
474. . • . 

As a last resort, notice may be served by affixing it to a conspicuous 
part of the leased property. But before such service can be held to be 
valid, the Court will require strict proof to show’ that the seivice by ten- 
der or delivery as prescribed by this section was not practicable. A Civil 
Court peon went to serve a notice upon two tenants, one. of whom- was 
a pardanashin lady and the other a minor boy. Being told that the 
lady was indoors and that the boy had gone out to look after , the cattle, 
the peon beat a drum, read the notice aloud and aflSxed ’a copy' of the 
notice on the wall of the house. There were servants present, but no 
attempt was made to tender tlie notice to them or to find tlie boy and 
tender the notice to liim. Held that the service of notice was- not valid, 
inasmuch as the affixing of the notice to the wall was of no avail unless 
it was made out that tender or delivery was not practicable — Biseswar 
V. Pitarhbar, 51 I.G.’ 44 (Cal.). When the tenant is away from the pre-; 
raises and there is nobody else to receive notice, service by affixing the 
notice at the door is good service — Sofya Chorone v. Suresh Chandra, 65 
C.W.N. 1239. 

Notice sent by post: — Service of notice may be made by a register-' 
ed letter tlu'ough the post office. Such service is not necessarily bad,. 
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provided it is proved that tlie post-peon delivered the letter either per- 
son^ly to the party or to one of his family or to his servant— Stibadiiii 
V. Durga Charan, 28) Cal. 118 ; Harihar v, Bflmshashi, 46 Cal. 458 (P.C.) ; 
Bodardoza v. Ajijuddin, A.I.R. 1929 CaL 651 (653), 57 Cal. 10, 33 C.W.N. 
559, 120 I.C. 455; Saibalini Saha v. Snehalata Bose, 65 C.W.N. 690. 
This is now expressly provided by the amendment made in the second 
para. When a notice by registered post comes back with the remark 
‘refused’ the notice must be deemed to have been properly served with- 
out formal proof of refusal by the postman — Saibalini v. Snehalata, 65 
C.W.N. 690 ; 71 C.W.N. 282. When an acknowledgment comes back 
signed by some person on behalf of the addressee, the service is good — 
Radharani v. Angurbala, 65 C.W.N, 1119. 

Sending by post must mean sending by post to the tenant’s proper 
address — Prahladrai v. Commissioners for the Port of Calcutta, A.l.R. 
1938 P.C. 11, 43 C.W.N. 309 (P.C.). Where notice to quit though not 
properly addressed was accepted by the tenant and rephed to the notice 
cannot be held to be invalid merely on the ground that it was not pro- 
perly addressed — Owarka Prasad v. Central Talkies, A.I.R. 1956 All. 187. 

A notice sent by post must be addressed to the place of residence 
of the tenant. If addressed to the tenant at his gadi or place of business, 
the notice is not duly given — Gobinda v. Dwarka, 19 C.W.N. 489 (499). 

It nfiay be generally said that a notice is duly served if it is sent 
by registered letter, tkqugli it is refused by! the tenant, and the bare fact 
of reftisal to take and open the registered cover does not entitle the ten- 
ant to plead non-service of notice — J^gendra v. Duoarka Nath, 15 Cal. 
681, Contra — Vaman v. Khanderao, A.I,R. 1935 Bom. 247, 37 Bom. 
L.R, 376, 156 I.G. 1020. If the letter containing the notice is properly 
a!dddessed to the residence of the tenant, and is registered at the post 
office and left in the custody of the postal authorities, it must be pre- 
sumed under sec. 114, Evidence Act, that the letter reached the tenant 
in the ordinary course, and the fact that the post office afterwards 
returned the letter as refused by die addressee does not destroy the 
presumption — Girish v. Kishore, 23 C.W.N. 319 (320), 54 I.C. 5. The 
tenant refusing the notice cannot afterwards plead ignorance of its con- 
tents, for he will be fixed with constructive notice — Ismail Khan v. Kali 
Krishna, 6 C.W.N. 134 (137). If a notice is sent under certificate of post- 
ing at tile address where the family of the tenant resides the notice is 
valid— Sukumar v. Naresli Chandra, A.LR. 1968 Cal., 49. . The presump- 
tion available for service under certificate of posting should not be. given 
eflFect to when it is found that the notice by registered post and the 
notice served personally are both invalid — M/s. SurajmuU Ghanshyam- 
das V. Samadarshan Sur, A.l.R. 1969 Cal. 109. 

If a notice is sent by post, and is refused by the addressee, certain 
questions of evidence arise as to ’the date of sending the notice, the fact 
of return, and the date of tender or refusal. These are considered 
below ; — 

(1) If the notice is sent by post, it is first of all necessary to ascer- 
tain the date on which it was posted, and for that purpose it is neces- 
sary to rely on the date of the post mark, because the mere fact that a 
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notice is dated 16th of a month does not show that it must have been 
posted on that date — Gobmda v. Dwarka, 19 C.W.N. 489 (495), 26 l.C. 
962. For instance, if the notice is dated 16th of a month calling upon 
the tenant to vacate on the 31st day of the month, but the notice is post- 
ed (as evidenced by tlie post mark) on the 17th, the notice is prima 
facie insufllcient. 

(2) If the notice sent by registered letter comes back to the sender 
tlirough the Dead Letter Office, that fact does not justify the presump- 
tion that it has been refused by the tenant ; for it may well be that it 
has been returned by the Post Office because the addressee has not 
been found ; much less is there a presumption that the cover has been 
tendered to the addressee on a particular date — Gobmda v. Dwarka, 19 
C.W.N. 489 (498). 

(3) The date of the post mark of the post office of destination does 
not necessarily show that the letter was tendered to the addressee on 
the same date, especially if it is registered letter which is delivered by 
the post office only between specified working hours. Therefore, if a 
notice sent by registered post on the 16th of a month (calling upon the 
tenant to vacate on the 31st) readies the post office of destination on 
the same day (16th) as evidenced by the post mark of that post office, 
that does not conclusively prove that the letter was tendered to the 
addressee on the 16th. And in die absence of such proof, the notice 
would be -insufficient — Gobinda v. Dwarka, 19 C.W.N. 489 (495). 

(4) . If the letter comes back to the sender i\’itli an endorsement on 
the cover to the effect that the letter is returned as the addressee refus- 
ed to receive it, and the endorsement is signed and dated by the peon, 
such endorsement is no evidence of die fact that the cover was tender- 
ed to the addressee on diat date nor of the fact that it was refused by 
him on that date. These facts must be proved by calling the peon as 
a witness — Gobinda v. Dwarka, 19 C.W.N. 489 (496). 

In view of die amendment in this section, sec. 114 of the Evidence 
Act and sec. 27, Ceneral Clauses Act, there is a iiresumption of law in 
favour of effective service where the notice is sent by registered jiost— 
Bachcha Lai v. ‘ Lachman, A.I.R. 1938 All. 388, (1938) A.L.J. 511. A 
lessor is not bound to prqye semce of .notice if he sends die notice 
to the lessee by the registered post properly addressed. Where a 
firm IS the lessor die identity of the partners need not be disclosed in 
the notice — Saligram v. Abdul, A.I.R. 1953 Ass. 206. Wliere a notice 
sent by registered jiost is returned wridi a postal endorsement "refused”, 
die endorsement is admissible in evidence, even though the postman is 
not examined. Unless rebutted, it is sufficient notice under this section 
— Bapayya v. Venkatarainam, A.I.R. 1953 Mad. 884 ; Nirmala v. Fraoaf, 
52 C.W.N. 659 ; Sushil v. Ganesh, 62 C.W.N. 193 ; Saibalini v. Sneha- 
lata, 65 C.W.N. 690; Munni v. Pushpajata, 71 C.W.N. 282. But see 
Jankiram v. Damodhar, A.I.R. 1956 Nag. 266; BaJgovind Rastogi v. 
Bhargava SeJiool Book Depot-, A.I.R. 1958 All. 369, It is submitted that 
for the purposes of this jiresumption, even sending the notice by ordi- 
nary post is sufficient, questions of correctly addressing die letter and 
posting it being- questions of fact. Keeping a certificate of posting may 
be helpful. - . 
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If the defect in a notice Li not pleaded at proper stage it is deemed 
to be "waived — Nothusingh v. Loxmonrao, 1S60 Jab. L.J. 549. New ground 
regarding defect in the notice to quit cannot be taken for tlie first time 
in second appeal — Nathusin^i v. hnxmojiTOO, 1961 M.P.L.J. (Notes) 189. 

107. A lease of immoveable property from year to year, 
or for any term exceeding one year, or 
Leases how made. reserving a yearly rent, can be made only 

by a registered instrument. 

All other leases of immoveable property may be made 
either by a registered instrument or by oral agreement accom- 
panied by delivery of possession. 

Where a lease of immoveable property is mode . by a regis- 
tered instrument, such instrument or, where there are more 
instruments than one, each such instrument shall be executed by 
both the lessor and the lessee : 

Provided that the “State Government" may, from 

time to time, by notification in the Official Gazette, direct that 
leases of immoveable property, other than leases from year to 
year, or for any term exceeding one year, or reserving a yearly 
rent, or any class of such leases, may be made by unregistered 
instrument or by oral agreement without delivery of possession. 

Amendment The third para has been added by sec. 55 of the T. P. 
Amendment Act (XX of 1929). See Note 568 below. 

By the Government of India (Adaptation of Indian Laws) Order, 1937, 
which came into operation on 1st April, 1937, in the first line of the Pro- 
viso after the word “may”, the words “with the previous sanction, of the 
Governor-General in Council” were omitted, the words “State . Govern- 
ment" have been substituted for “local Government” by A.L.O. 1937 read 
with A.L.O. 1950 and the words "Official Gazette” have been substituted 
for. “local official Gazettee” by A.L.O. 1937. 

The amended section deals with the mode of creation of a tenancy so 
exhaustively that a lease cannot be created in any other mode — Mohan Lai 
v; Ganda Singh, A.I.R. 1943 Lah. 127' (F.B.). 

560. This section, like sections 54 and 59, must be read as supple- 
mental to the Registration Act. (See sec. 4 and Notes thereunder). The 
effect of this section is to abolish optional registration in respect of leases 
mentioned in the second para of the section. Such leases may be effected 
by simple, delivery of possession without any written instrument ; but if 
they are in writing and no possession is delivered, they must be registered 
{O'Leary v. Maung On Going, 4 Bur. L-T. 197, 11 I.C. 863) unless there is 
any Government Notification sanctioning the creation of such leases by 
unregistered writing only. And so, an unregistered lease for a term of less 
than one year is- invalid if possession is not delivered to the lessee-^GuZab 
Khan v. Lai Muhammad, 96 I.C. 410, A.I.R. 1926 Oudh 609. A lease for 
a period less than one year if made" in writing (and not by an oral agree- 
ment accompanied with delivery of possession) must be registered under 
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the 2nd para of this section, although it is not compulsorily registrable 
under sec. 17 of the Registration Act— Rama Sahu v. Gowro Ratho, 44 
Mad. 55 (64) (F.B.). If such document is not registered, it will be in- 
admissible under the Transfer of Property Act for the purpose of proving 
the creation of a lease by its own force or for the enforcement of the terms 
of it, but it is valid under sec. 17 of the Registration Act, and is therefore 
admissible in evidence under sec. 49 of that Act for the collateral purpose 
of proving either an oral lease or for explaining the nature of the posses- 
sion of the persons in occupation — Ibid ; Kedar Nath v. Dungar, 32 P.L.R. 
361, A.I.R. 1931 Lah. 501, 134 I.C. 289. See also the new proviso of sec. 
49, Registration Act, cited under Note 289, ante, and in Appendix V. 

The last para has been added by the Amendment Act VI of 1904, ' 
because of the Madras High Court decision in Vairanandan v. Miyakan 
Rowther, 21 Mad. 109 where it was held that leases falling under sec. 107 
of the T. P. Act were compulsorily registrable notwithstanding the Govern- 
ment Notification issued under the proviso to sec. 17 (tf) of the Registra- 
tion Act. 

560A. “Lease” : — ^This section is not governed by the definition of 
the term “lease” in the Registration Act, but b\' the definition given in 
sec. 105, ante — Taj Din v. Abdul Rahim, A.I.R. 1939 Lah. 423, 41 P.L.R. 
498 relying on Ram Krishna v. Jai Nandan, 14 Pat. 672 (F.B.), 16 P.L.T. 
451, A.I.R. 1935 Pat. 29i: 

Oral lease : — An oral lease being invalid under this section cannot be 
lelied upon regarding the period of the 'tenancy — Sengayyam v. Rasii, 
A.I.R. 1952 Mad. 863. 

The provisions of this Act were extended to Lahore in 1935, and 
thereafter an oral lease for a term exceeding one year could not be validly 
granted there — Vinod v. Vishnubhai, A.I.R. 1947 Lah. 388. 

561. Agricultural lease : — Sec. 117 makes this Chapter inapplicable 
to leases for agricultural 'purposes. Consequently, the letting out of agri- 
cultural land need not be by a registered document ; it may be by oral 
agreement or even by conduct of parties — Alam Mulla v. Surendra, A.I.R. 
1923 Cal. 432 (433), 69 LC. 57 ; Giribalav. Dtoarka, 55 C.L.J. 312, A.LR. 1932 
Cal. 715 ; Mohadeo v. Sheoram, 90 LC. 51, A.LR. 1926 Nag. 9. Where, 
however, the lease relates to agricultural land, but is ‘not a lease for agri- 
cultural purposes (e.g., where it is a lease granted to a rent-farmer or 
middleman) it is clearly governed by this Act, and can only be made under 
this section by a registered instrument — Rash Be/iari v. Tiluckdhari, 20 
C.W.N. 485, 29 LC. 797, 23 C.L.J. 111. Where the primary object of the lease 
is not agricultural, the lease must be treated as not an agricultural lease. 
Thus, where the lease was for 10 years in respect of a village and certain 
shops in a city and it was signed by the lessor but not by the lessee, it was 
held that the combination of the lease of shops in the city with a lease 
of zemindari rights rather than cultivation rights showed clearly that the 
lease was not for agricultural purposes. It, therefore, fell within the mis- 
chief of this section and was void ab initio— Bithal Das v. Mt. Iqbahmnissa, 
A.I.R. 1940 Oudh 425, 1940 O.W.N. 842, 190 I.C. 44. A lease for planting 
casuarina trees is a lease for an agricultural purpose, and does not there- 
fore require a registered instrument for its creation — Panadai Pathan v. 
Ramasami, 45 Mad. 710, A.LR. 1922 Mad. 351. 
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This section has no application to kabuliyat in respect of agricultural 
land. A tenancy in respect of such land can be created by an oral agree- 
ment, but if an instrument is executed then it must be registered under sec. 
17 (1) (d) of the Registration Act, and if not registered, it becomes in-' 
admissible under sec. 49 of that Act— Ah' Hossein v. Jonabali, A.I.R. 1936 
Cal. 770 (772), 62 C.L.I. 534 ; Imamali v. Priyawati, A.I.R. 1937 Nag. 289 
(290-291), I.L.R. (1938) Nag. 31, 171 I.C. 553 ; Sivasubramania v. Theertha- 
pati, A.I.R. 1933 Mad. 451, 64 M.L.I. 676, 144 I.C. 27. Thus, an .^alnama 
or kabuliyat relating to growing straw requires registration — Ali Hossein 
V. Jonabali, supra. So a lease for three years for working out lac-bearing 
trees need not be in writing and registered, but if reduced to writing it 
must be registered — Imamali v. Priyawati, supra. 

562. Agreement of lease — Possession — Part performance : — therd 
is an agreement of lease, and the tenant enters into possession in pursuance 
of that agreement, it is not in the power of the landlord to repudiate the. 
agreement. “A party who has permitted another to perform acts on the 
faith of an agreement shall not insist that the agreement is bad and that 
he is entitled to treat those acts as if it had never existed. Between land- 
lord and tenant, when the tenant is in possession at the date of the agree- 
ment, the admission into possession, having unequivocal reference to con- 
tract, has always been regarded as an act of part performance’' — per Plumer, 
M.R. in Morphett v. Jones, (1818) 1 Sw. 172 (181) :• 18 R.R. 48 ; Maddison 
v. Alderson, (1883) 8 App. Cas. 467 (479). 

It was formerly held that as this section refers to leases, i.e., actual 
transfer of property, and not to an agreement to grant a lease, such an 
agreement, if made ordlly was valid ; and if in pursuance of such agree- 
ment the intended lessee had taken possession, though the requisite docu- 
ment' had not been executed, the position would be the same as if the 
document had been executed, provided that specific performance could be 
obtained between the same parties in the same Court and at the same 
time as the subsequent legal question fell to be determined — Baranashi v. 
Papat Velji, 25 C.W.N. 220, 63 I.C. 118 (124) ; Chunilal v. Gopiram, 45 
C.L.J. 32, 100 I.C. 404, A.I.R. 1927 Cal. 275 (277). But then came the 
judgment of the Privy Council in Ariff v. Jadunath, 58 Cal. 1235, 35 C.W.N. 
550, A.I.R. 1931 P.C. 79, 131 I.C. 762, which repudiated the doctrine of 
part performance, on the ground that in view of’ the provisions of sec.' 107, 
the verbal agreement alone could not create a lease in favour of the so-called 
lessee, in the absence of a registered instrument, and that the English 
doctrine of part performance could not be invoked to override or nullify 
the statutory requirement of a registered document. The result is that in 
view of the authoritative decision of the Privy Council, the doctrine of 
part performance cannot be invoked in cases in which the new sec. 53A 
did not apply. 

In cases which will be governed by the Amendment Act, the provisions 
of section 53A will come into play, but that section requires the agree- 
ment to be in writing ; and if either party brings a suit for specific perfor- 
mance, .the case will fall under the new sec. 27 A, Specific Relief Act (added 
by the T. P, Amendment Supplementary Act XXI of 1929) ; but even' 
under this Act there must be a document in writing, otherwise the lessee 
will not be allowed to rely on the doctrine of part performance. 
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In connection with this section it has been held that if there is a 
proposal in writing and it is also accepted in writing, the proposal and 
acceptance constitute a contract in writing. But if the .proposal is in writ- 
ing, but the acceptance is not in writing, the entire agreement not being 
in writing, it cannot be said that the contract o lease is “in writing” — 
Gokul V. Md. Din, A.I.R. 1938 Cal. 136 (138), 42 C.W.N. 97. 

This section, i.e., sec. 27A, overrules the case of Sanjib Chandra 
Sanyal v. Santosh Kumar Lahiri, 49 Cal. 507, 26 C.W.N. 329, A.LR. 1922 
Cal. 436, 69 I.C. 877, in which it was held that if the lessee took posses- 
sion under an unregistered agreement of lease, he could not sue for speci- 
fic performance, because he- could not prove the agreement, it being un- 
registered. Under the present law, it is sufficient for a suit for specific 
performance if the document containing the contract of lease is in writing 
signed by the parties, and the lessee has taken possession. 

The doctrine of part performance requires that there must be a con- 
tract of tenancy between the parties. But where there is no evidence to 
show that there was any agreement at all between the parties, much less 
is there evidence to show that the agreement, if any, was in the nature 
of a tenancy, and it has not been shown that the alleged tenant had at 
any time paid rent in respect of the land, held that there could be no 
presumption of tenancy from the mere fact of possession being held by 
the alleged tenant — Mati Lai v. Darjeeling Municipality, 17 C.L.J. 167, 18 
I.C. 844 (845). 

Part performance cannot override registration : — ^The doctrine of part 
performance can be invoked only in a suit for specific performance, but 
it cannot override the provisions of this section or of sec. 17, Registration 
Act, as regards registration. Therefore, where a lease which ought - to 
be registered has not been registered, the lessor cannot enforce the terms 
of the lease, by rel54ng on the doctrine of part performance — Baij Nath v. 
Kundan, 1929 A.L.J. 1134, A.I.R. 1929 All. 831 (832), dissenting from 
Jogendra v. Kurpal, 49 Cal. 345. See the Report of the Special Committee 
cited under sec. 53 A, ante. 

The doctrine of constructive possession of the entire lands by proving 
possession of a part can be relied on in favour of a person who has the 
legal title vested in him in the leasehold. But a person in possession under 
an invalid lease being a mere trespasser cannot invoke the principle of 
constructive possession. His possession is limited to the lands actually 
in his physical possession — Hari Prasad v. Abdul, A.I.R..1951 Pat. 160. 

Where under a written agreement to lease yearly rent is reserved, a 
lease in pursuance of it can only be created by executing a registered deed. 
The fact that the proposed lessees were in possession does not mean that 
a valid lease was created. In such a case they are mere licensees — Anand 
V. Taiyab, A.LR. 1943 All. 279. Where an agreement does not alter the 
terms of a lease, but merely dissolves a dispute regarding its construction, 
it does not however require registration — Jagadish v. Md. Bukhtiyar, A.I.R. 
1953 Pat. 409. 

Agreement to lease:' — Specific performance: — “It is elementary”, 
observe their Lordships of the [udicial Committee, “that specific perform- 
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ance of an agreement to grant a lease cannot be decreed unless that agree- 
ment, either expressly or impliedly to be granted, fixes the date from 
which the term is to run” — Giribala v- Kalidas, A.I.R. 1921 P.C. 71, 57 
LC. 626, ■ following in Khtishi Ram v. Mmshi Lai, A.I.R. 1940 Lah. 225, 
42 P.L.R. 194, 189 I.C. 418. 

Where present demise: — Where possession has been given under an 
agreement to lease and from that date the parties act exactly as though 
the tenancy has been in force, the fact that the tenancy is to commence 
at a date subsequent to the agreement does not prevent there being a 
present demise and the contract contained in the writing requires regis- 
tration — Bechar Das v. Borough Municipality, A.I.R. 1941 Bom. 346, 43 
Bom. L.R. 603 ; see also Hemanta Kumari v. Midnapur Zemindari Co., 46 
LA. 240, 47 Cal, 485 ; Ramjoo v. Haridas, 52 Cal. 695, A.I.R. 1925 Cal. 
1087, 91 r.C. 320 ; Sultanali v. Tayeb, 32 Bom. L.R. 188, A.I.R. 1930 Bom. 
210, 125 I.C. 188, 

This section only lays down how a lease is to be made and not how 
an agreement to lease can be made — Radhabai v. Nayadu, A.I.R. 1951 Nag. 
285, I.L.R. 1950 Nag. 799. A written agreement to lease not creating a 
present demise need not be signed both by the lessor and the lessee. Such 
a writing, where it is a term exceeding one year, would however require 
registration — ibid. Where before preparing the instrument of transfer the 
parties prepared a draft lease, the contract itself was reduced to writing 
and the document served as a protection under sec. 53A of this Act — 

Ibid. ■ 

\ 

As to meaning of the lease: — An agreement as to the meaning of a 
lease does not by itself amount to the creation of a new lease. Thus, 
where in the case of a dispute between the parties as to thehr respective 
rights under the lease, a compromise' petition fixing the rate of rent and 
prohibiting the lessee from constructing pucca roofs without the lessor’s 
perniission was filed, it was held that it did not create a new lease — Manik 
Chandra v. Gour Krishna, A.I.R. 1941 Cal. 536. 

563. Lease.from year to year : — A lease is deemed to be from year 
to year when the lessor has at the end of the year no power to determine 
it — Hand v. Hall, 2 Ex. D. 318. A lease which under sec. 106 is “deemed” 
to be a lease from year to year is nonetheless a lease from year to year 
under sec. 107 and must be registered subject to the provisions of sec. 
53A — Sali Prasanna v. Md. Fazel, A.LR. 1952 Cal. 320. Sec. 107 does not 
apply to a lease from year to year under sec. 116 — Zahoor Ahmad Abdul 
Sattar v. State of U.P., A.I.R. 1965 All. 326. Where the lease is in fact 
for a manufacturing purpose even though there is no registered lease deed, 
it must be deemed to be a lease from year to year for the purpose of 
notice under sec. 106— Steurat & Co. Ltd. v. C, Mncfcertich, A.I.R. 1963 
Cal. 198. 

A be-miadi patta is a lease without a term or a lease not for a definite 
period, but one from year to year. Even though a be-miadi patta recites 
that the lessee and his heirs and successors should hold possession of the 
property, still the lease would not be construed as a permanent one — 
Parshan v. Tulsi Kuer, 2 P.L.J, 180 (182), 39 l.C. 658. 
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The words “this is to remain in force until another patta is granted” 
in a patta for one year, show 'an intention to create or regulate the terms 
of a tenancy beyond the year from year to year — VenkatacheUam v. Audian^ 
3 Mad. 358. 

A lease of a hut or house which fixes a monthly rent is a monthly 
lease ; it is not a lease from year to year by reason of the fact that the rent 
is made payable annually — Mongol Singh v. Atra, 3 Lah. L.J. 222, 60 I.C. 
226. 

If there is a lease of immoveable properly from year to year or for a 
term exceeding a year reserving a yearly rent, the fact that it is embodied 
in a decree, will not save it from the necessity of registration — Ramsao v. 
Shrimant, I.L.R. 1940 Bom. 480, A.I.R. 1940 Bom. 281, 42 Bom. L.R. 501, 

564. Lease for a term of one year or exceeding one year : — A lease 
of house property for a definite period of one year only can be established 
by proof of an oral agreement accompanied by delivery of possession — Md. 
Farooq v. Mt. Masjide Begam, A.I.R. 1942 Oudh 408, (1942) O.W.N. 357, 
200 I.C. 593. A lease for one year certain with an expression on the 
tenant’s part of readiness to hold the land longer at the same rent, if the 
landlord should so desire it, does not create in the tenant any interest 
exceeding one year — Apu Budgavdo v. NorJtari, 3 Bom. 21. See also Boyd 
V. Kreig, -17 Cal. 548 and Jagjivandas v. Norayan, 8 Bom. 493. So also, a 
lease under which the lessor agrees to let his premises for a period of one 
year and also agrees “not to increase the rent nor to have the premises 
vacated for further two years if the said tenant wish to occupy it for that 
period” is not lease for a term exceeding one year and is not therefore 
compulsorily^ registrable — Beni Menahim v. Pebologo, 8 Bom. L.R. 580. 
The reason is that if in a document in which a term of one year is speci- 
fically prescribed, any subsequent words are used for the coatinuance of 
possession, they are to be considered to appertain to the future consent 
of the parties, and cannot in any way affect the actual term fixed — Apu 
Budgavdo v. Narhari, 3 Bom. 21. All leases of immoveable property for 
more than a year must be in writing and registered — Battersby v. DeCruz, 
63 Cal. 31 ; Bashir v. Nederlandsche Handel, A.I.R. 1937 Rang. 180, 171 
I.C. 643. Where a building is leased out for an indefinite period for carrj^- 
ing on business at a rent to be settled on the basis of percentage of profits 
earned after fifteen months, the lease is one for a period .exceeding one 
year, it is compulsorily registrable and it does not attract sec. 106 T. P. 
Act— Delhi Motor Co. v. Basrurkar, U.A., A.I.R. 1968 S.C. 794. 

A lease for so long as the lessee continues to pay the stipulated rent 
is a lease not limited to one year — Sheo Cholam v. Budreenath, 4 N.W.P. 
36. Where the lease of a rice mill is executed for one month with a con- 
dition that if there is paddy unmilled at the expiry of the lease, a fixed 
monthly rent every month will be paid for 5 years, the lease is a lease 
for over one year and requires registration — U Min Sin v. Ko Kye,- A.I.R. 
1941 Rang. 117. 

A lease of immoveable property, for the life of the leasee is a lease for 
a term exceeding one year and must be registered — Parsotam-v. Nana, 18 
Bom. 109 ; Wazir v. Ram Prasad, 59 I.C. 893 (Pat.). 
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Though a Hindi Sambat year is more than one year calculated accord- 
ing to the English calendar, a lease for one'Sambat year is not compulsorily 
registrable — Moti Ram v. Seth Lakshmi Chand, A.I.R. 1924 Nag. 216. 

The transfer of the right to enjoy immoveable property in perpetuity 
made by the holder of an impartible zemindary to a junior member on 
terms that the latter will give up all claims for maintenance and will pay 
annually to the zemindar a sum of money does not amount to a lease so 
as to be without effect unless in writing registered. Such a transaction 
should be regarded as a family arrangement and is effective though oral — 
Arumugham v. Subramaniam, A.I.R. 1937 Mad. 882 (892) (F.B.), I.L.R. 
(1937) Mad. 638, 171 I.C. 444. 

Where under an oral agreement for a lease of 3 years the lessee was 
given posssession and rent was taken from him, only the formal execution 
of the deed was to be done later, it was held that the oral agreement 
amounted to a lease and required a registered document — Mopurappa v. 
Ramaswami, A.I.R. 1934 Mad 760, 152 LC. 538. 

A verbal lease for more than a year is valid for one year, if it is 
accompanied by delivery of possession. Hence the tenant who continues 
to be in possession beyond one year is holding over and the landlord 
is entitled to claim rent under sec. 116 — Aziz v. Alauddin, A.I.R. 1933 
•Pat. 485, 144 I.C. 788 ^Anand v. Taiyab. A.I.R. 1943 All. 279. But where 
a term of an oral agreement to lease of residential premises was that the 
tenant should occupy the premises at least for one year and thereafter 
the tenancy would terminate by one month’s notice on either side, it was 
held that the lease was for a period exceeding one year. Such a lease 
could only be made by a registered instrument, and there was no valid 
lease for one 3rear — Ram v. Lalit, A.I.R. 1947 Cal. 351. An agreement 
to lease though void for want of registration as a transfer of property 
may yet be valid, regarded as an agreement — Chandulal v. Keshavlal, 
A.I.R. 1936 Bom. 246 (249), 163 I.C. 579. 

A permanent lease can only be created by a registered instrument. 
So, when the origin of the tenancy is known and the document by which 
it was created is ruled out for want of registration, oral evidence as to 
the terms of the tenancy is inadmissible, nor can attendant circumstances 
be looked into to find out what was its nature or incidents, and an 
estoppel against statute cannot be pleaded. But an equitable estoppel 
may arise where the tenant has spent money in raising permanent struc- 
ture under the belief, though mistaken, that he had a permanent right — 
Badal V. Debendra, A.I.R. 1933 Cal. 612, 37 C.W.N. 473, 145 I.C. 892. 
Where a person was let into possession not as a donee but as a tenant, 
and the permanent tenancy which he set up has failed as being in contra- 
vention of this section, the status of that person originated as that of a 
yearly tenant. After the expiration of the first year of this tenancy he 
is merely holding over with the consent of the landlord until the landlord 
seeks to assess rent on the land, and if the person denies his ri^t to do 
so, a suit by the landlord for ejectment within 12 years after the date of 
the denial is within time — Naim Sahib v. Tata Iron & Steel Co., A.I.R. 
19'4r'Pat. ,244, 191 I.C. 686. 

The right of 'fishing is an interest in immoveable property and there- 
119 
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fore a lease thereof for any term exceeding one year can be created only 
by a registered instrument — Thakttr v. Jagdambika Pratap, A.LR. 1942 
Oudh 93, (1941) O.W.N. 1065, 196 I.C. 694. Consequently, in the absence 
of a registered instrument the lessor can succeed only on the basis of use 
and occupation — Ibid. 

A document executed by the landlord or the tenant varying the terms 
of the tenancy as to the amount to be paid requires registration— Parhuf/ 
V. Bandeau, A.LR. 1936 Cal. 155, 40 C.W.N. 638, 162 I.C. 33, relying on 
Lalit V. Gopali Chuk Coal Co., 39 Cal. 284 (F.B.), But see contra, Ramsao 
V. Shrimant, I.L.R. 1940 Bom. 480, A.LR. 1940 Bom. 281, 42 Bom.L.R. 501. 

564A. Lease contained in several documents : — Where a lease is 
created by more documents than one, the whole correspondence, or at 
any rate the letters containing the offer and the acceptance, must be 
registered — Morgan v. Fernandez, 30 M.L.J. 519, 33 I.C. 439, 3 L.W. 370. 

So also a document which varies the amount of rent payable under 
an existing registered lease, requires registration — Lalit Mohan v. 
Gopalichak Coal Co., 39 Cal. 284 (F.B ). 

■ 565. Failure to give possession : — ^The first para of this section lays 
down that certain leases (e.g., a lease reserving a yearly rent) can be 
made only by a registered instrument, and in such leases delivery 
of possession is_ not necessary for the vesting of the interest 
in the lessee. The lessee inspite of the fact that he has not 
obtained possession, holds the position of a lessee, and can maintain 
an action against the lessor for mesne profits as damages for 
keeping the lessee out of possession — Razia Begum v. Md. Baud, 
6 Pat. 94, A.I.R. 1926 Pat. 508 (511), 96 I.C. 558. In England, however, 
livery of seisin is necessary to complete the title of the lessee, and he is 
not regarded as a tenant before actual entry ; consequently, he cannot 
maintain any .action of the nature referred to above. This doctrine of 
English common law ought not to be applied in India — Razia Begum v. 
Md. Baud, supra. 

As to the lessor’s duty to give possession to the lessee, see Note 573 
under sec. 108. 

566. Effect of non -registration : — Acts indicative of establishing the 
relationship of landlord and tenant can create a tenancy. These acts may 
be expressed, implied or gathered from conduct or circumstances of the 
parties— Rum Rachhya v. Kamakhya, A.I.R. 1922 Pat. 216 (224), 4 Pat. 
139, 84 I.C. 586. If a person relying on an unregistered patta is admitted 
in possession, he is entitled to refer to the unregistered patta for the 
purpose of explaining that he was let into possession as a tenant — Kuer 
Rai V. Baburam Kuer, A.LR. 1940 Pat. 498, 187 LC. 583 ; see also Janki 
Kuer V. Brij Bhikan, 3 Pat. 349, 5 P.L.T. 541, A.I.R. 1924 Pat. 641. 
Persons whd are in possession of property under unregistered lease-deeds 
are not trespassers but merely tenants-at-will — Gaya Prasad v. Baijnath, 
14 All. 176 ; Sheo Karan v. Parbhu Narain, 31 All. 276 ; Ram Chandra v. 
Syameshwari, 42 C.L.J. 71, A.I.R. 1925 Cal. 1171 (1172) ; and the lessor 
is entitled to recover rent from them. Even if they are not liable to pay 
rent, tliey are still liable to pay compensation for use and occupation of 
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the land— jA/am SaJieb v. Meenatchi, 35 Mad. 95 (F.B.) ; Sheo Karan v. 
Parbhu Narain, 31 All. 276 (F.B.) ; Rgmchandra v. Tama Ragho, 36 Bom. 
500. See also Md. Farooq v. Mt. Masjidi Regam, A.I.R. 1942 Oudh 408, 
(1942) O.W.N. 357, 200 I.C. 593. But a suit originally brought for rent 
will not be allowed at a late stage of the case (e.g., in second appeal) to 
be amended into one for use and occupation — Siirendra v. Bhai Lai, 22 
Cal. 752. In order that a plaintiff may get a decree for use and occupation 
on his failure to get a decree for rent, the claim must be specifically laid 
for rent and in the alternative for use and occupation— O’Leart/ v. Maung 
On Going, 4 Bur.L.T. 197, 11 I.C. 863. 

An unre^stered agreement of lease is a sufficient basis for a suit for 
specific performance. See Note 562, ante, and sec. 27A, Specific Relief 
Act cited therein. Every lease reduced to writing is not necessarily 
registrable, but assuming that it is so, it cannot be disallowed as evidence 
because “equity will support a transaction, though clothed imperfectly in 
legal forms, to which finality attaches, especially if it had been acted upon 
by the parties” — lAd. Mussa v. Agftore Kumar, 42 Cal. 801, 42 I. A. 1, 
28 I.C. 930 ; Mf. Sajjo v. Basdeo, A.I.R. 1937 Oudh 505, 171 I.C. 84. 

A compromise decree creating a lease from year to year is com- 
pulsorily registrable ; if not registered a monthly tenancy is created — 
Konchada Sundara Narayana Subadi v. Sodai Bhima Gouda, I.L.R. (1964) 
Cut. "229; Md. Azizul Hague v. Debendra, A.I.R. 1959 Assam 57. An 
unregistered Kirayanama for a term of three years on monthly rent for 
residential purpose being void and inadmissible in evidence the duration 
of the tenancy is to be ascertained in accordance with sec. 106 T. P. Act — 
Adit Prasad v. Chhaganlal, A.I.R. 1968 Pat. 26. But see Ram Pratap v. 
National Petroleum, 54 C.W.N. 58 where it has been held that no tenancy 
is created by an unregistered lease for five years though the person in 
possession is entitled to protection under sec. 53A T. P. Act and that the 
unregistered deed is admissible in proof of part performance. See also 
Biswabani Pvt. Ltd. v. Santosh Kumar, A.I.R. 1964 Cal. 235 in which 
Ram Pratap’s case has been followed. 

Where the lessees admit the lease but plead that the lease-deed is 
inadmissible in evidence for want of registration, the Court is fully entitled 
to go behind the lease and determine its validity — V Mm Sin v. Ka Kye, 
A.I.R. 1941 Rang. 117. Where the lessees admit a lease, but only one 
of them pleads that the lease-deed is inadmissible for want of registration 
and the lease is found to be invalid, it is invalid against all the lessees — 
Ibid. But see Baldeoprasad v. Dasrathilal, A.I.R. 1955 Nag. 27 where it has 
been held that a lease from year to year or reserving annual rent cannot 
be proved except by a registered instrument; all other evidence is shut 
out including admission of the landlord — Baldeoprasad v. Dasrathilal, 
A.I.R. 1955 Nag. 27 ; Sudhir Kumar v. Dhirendra Nath, A.I.R. 1957 
Cal. 625. 

The effect of this section and sec. 17 (d) of the Registration Act is, 
however, to exclude from evidence all unregistered leases which have been 
reduced to writing. A rent note purporting to grant lease for 11 months 
which is not registered is not admissible in evidence to prove the period for 
which the lease was granted and the rent due under it — ^Mf. Nasiban v. 
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Md. Sayed, A.I.R. 1936 Nag. 174 (175), 164 I.C. 557. Where the agree- 
ment or kabuliyat by which a tenancy was created is not registered and 
no patta in respect of the tenancy is produced, the kabuliyat is inadmissible 
for the purpose of proving that the tenancy is permanent — Ram Lai v. 
Bibi Zohra, A.I.R, 1939 Pat. 296, 182 I.C. 618. 

Section 49, Registration Act, applies only to instruments which are 
required to be registered by sec. 17 of that Act, and is not applicable to 
instruments which have to be registered under the provisions of the 
T. P. Act. Hence an unregistered lease for less than one year which is 
required to be registered under sec. 107, T. P. Act, but not under sec. 17, 
Registration Act, is admissible in evidence to prove the nature of the 
possession under the instrument — Rama v. Gauro, 44 Mad. 55 (F.B.) ; 
Ramkishore v. Ambika Prasad, A.LR. 1966 All. 515. 

Section 15 of the T. P. (Second Amendment) Act 21 of 1929 refers 
only to questions of right, title, etc., which have already accrued and does 
not affect a question of admissibility in evidence. Consequently, tho 
Proviso to sec. 49 of the Registration Act introduced by sec. 10 (3) and 
(4) of Act 21 of 1929 is retrospective in operation and applies even to 
documents executed prior to 1st April, 1930 — Swarnamayee v. Sarajubala, 
43 C.W.N. 956. Under the Proviso to sec. 49 of the Registration Act 
correspondence amounting to an unregistered agreement to lease can be 
looked at for the collateral purpose of determining whether an attachment 
of the leased property is legal — Khimji v. Pioneer Fibre Co., A.LR. 1941 
Bom. 337, 43 Bom.L.R. 576. 

As regards the evidentiary value of an unregistered document of 
lease, see the new proviso to section 49, Registration Act (cited in Note 
271, ante). The document is inadmissible to prove the tenancy, but it is 
admissible in evidence to prove the nature of the possession held under 
the instrument — Ram Sahii v. Gowro, 44 Mad. 55 (F.B.), An unregistered 
document (lease-deed) though inadmissible for the purpose of affecting 
immoveable property, may yet be looked to, not in any way as creating 
a title or as showing a transaction that affected the property, but merely 
as containing a clear and exhaustive statement of the adverse possession 
set up by a person holding under the unregistered deed — Thakore Patte 
Singhji V. Batnanji, 27 Bom. 515. In a suit for rent, or for damages for 
use and occupation, the unregistered document of lease may be admissible 
in evidence for determining the amount of rent or establishing the rate 
of rent agreed upon between the parties, but in a suit to enforce the terms 
of the lease, the unregistered document would not be admissible to prove 
those terms— Bm/ Nath v. Kundan, 1929 A.L.J. 1134, A.L.R. 1929 All. 
831 (832). The amount of rent mentioned in the unregistered document 
cannot be looked at in order to establish the rent fixed ; it mi^t be 
looked at in order to ascertain what amount the landlord suing for arrears 
of rent was entitled to by way of damages for use and occupation — Kidar 
Nath V. Dufigcn-, 32 P.L.R. 361, 134 I.C. 289, A.I.R. 1931 Lah. 501 (502). 

Although a tenancy cannot be established by reason of the fact that 
the lease-deed is not registered, yet it can be established if the defendants 
admit that they are tenants and that they had paid rent— Venkatagiri v. 
Raghava, 9 Mad. 142 ; Ramchandra v. Ragho, 36 Bom. 500. 
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567. Absence of writing and registration— Presumption : —Under this 
section, lease from year to year, or for a term exceeding one year, or 
reserving a yearly rent must be made by a registered instrument. If 
however, a (non-agricultural) lease is neither put into writing nor regis- 
tered but is only accompanied by delivery of possession, the presumption 
will arise that the lease is from month to month (for which no writing 
is required), even though the rent appears to have been payable annually 
in a lump sum — Debendra v. Shyama, 11 C.W.N. 1124 (1126) ; Sctrat 
Chandra v. Jadav Chandra, 44 Cal. 214; Mohendra v. Narendra, 50 I.C. 
918 (Cal.)' ; Biswestoar v. Pitambar, 51 I.C. 44 (Cal.) ; Sheikh Akloo v. 
Emanon, 44 Cal. 403, 33 I.C. 899 ; Rami & Co. v. Ramachandran A.I.R. 
1967 Mad. 57 (F.B.) ; Sampat v. Idol Sri Chandra Prabhaji Bhagwan, 1968 
Raj. L.W. 412. Where a lease was granted for construction of a house 
with merely tiled or thatched roof, the rent was fixed monthly and it was 
stated that the lessee was free to give up the house and remove the 
materials thereof whenever he chose, it was held that the tenancy was 
either a tenancy-at-will or a tenancy from month to month and that being 
so, the Kabuliyat though unregistered, was admissible in evidence — Ram 
Lai v. Bibi Zohra, A.I.R. 1941 Pat. 228, 20 Pat. 115. So also, where a 
person takes a lease at a fixed yearly rent, without settling the period of 
lease, and there is no written instrument, the presumption will be that 
he becomes a tenant for one year only — Gobinda v. Dwarka, 19 C.W.N. 
489 (491), 26 I.C. 962. So again, a verbal lease for more than one year 
accompanied by delivery of possession, will be presumed to be a lease for 
one year only and is valid for one year — Mohamed Musa v. Joganund, 
20 I.C. 715 (Cal.). A lease of a dwelling house must be presumed to be 
held on a monthly term where there is no written and registered contract 
to show that the lease was an annual one.— Shankar Ram v. Tulshi, 2 
P.L.T. 178, 61 I.C. 976; Arunachella v. Ramiah, 30 Mad. 109 (112). If 
the parties enter into an agreement for a lease for 15 years, and a docu- 
ment is executed but not registered, the effect is that the lease must be 
regarded as a lease for one year only, as a lease for a term exceeding one 
year can be made only by a registered instrument — Matilal v. Darjeeling 
Municipality, 17 C.L.J. 167, 18 I.C. 844 (845). See also Alauddin v. Aziz, 
A.I.R. 1934 Pat. 369, 148 I.C. 684. But this is no longer good law ; see 
Ram Kumar v. Jagadish, A.I.R'. 1952 S.C. 23. 

In the absence of a written lease creating a tenancy, the nature of 
the tenancy must be determined from the surrounding circumstances and 
in particular from the course of dealings by the parties — Dwarka v. Parbati, 
A.I.R. 1942 Cal. 486, 46 C.W.N. 770. Section 107 does not control 
sec. 106 — Krishna Das v. Bidhan Chandra, A.I.R. 1959 Cal, 181, 

568. Third para, Kabuliyat : — ^The third para which has been newly 
added lays down that both the patta and the kabuliyat must be executed by 
the lessor and the lessee respectively ; in the absence of a patta, a mere 
kabuliyat executed by the lessee is of no avail. Prior to this amendment 
there was difference of opinion on this point, which will be evident from 
the under-noted cases. 

It was held by the Allahabad High Court as well as'Oudh and Nagpur 
Courts that where the plaintiff agreed to give the defendant a lease .of the 
land for five years, and the defendant executed a registered kabidiyat .to' 



Pso TRANSFER OF PfiOPERTt 


[Sec, W 


the effect, but no patta was written or registered, held that the transaction 
did not amount to a lease ; in the absence of a deed of lease executed by 
the lessor, a kabuliyat executed by the lessee, even thou^ registered and 
accepted by the lessor, was not equivalent to a lease for the purpose of 
this A.c.t—Kedar Nath v. Shankar Lai, 46 All. 303 (309), 78 LC. 934, A.I.R. 
1924 All. 514 ; Sheo Karan v. Maharaja Parbhu Narain, 31 All. 276 (F.B.) ; 
Raj Kuar v. Nabi Buksh, 9 O.C. 396 ; Nand Lai v. Hanumgn, 26 All. 368 ; 
Kashi Gir v. Jogendranath, 27 All. 136 ; Ahmed Khan v. Sadasheo, 80 I.C. 
736, A.I.R. 1925 Nag. 121 (122) ; Safdar Ali v. Ambika, A.I.R. 1930 All. 678 
(681), (1930) A.L.J. 1385, 130 I.C. 8 ; A. P. Bagchi v. Mrs. Morgan, A.I.R. 
1937 All. 36 (38), 166 I.C. 897 ; Md. Hasan v. Buddhu, A.I.R. 1938 All. 
•32, 172 I.C. 973. Where there was an unregistered patta as well as a 
registered kabuliyat, held that the patta being unregistered was ineffective 
to constitute a lease, and that the kabuliyat alone, though registered, did 
not create a lease — Sikandar v. Bahadur, 27 All. 462. The Rangoon High 
Court, following the Allahabad view likewise held that since according to 
the definition ^ven in section 105, a lease was a transfer of a right to enjoy 
property, a kabuliyat executed by the lessee could not be termed a lease, 
because it did not Wansfer any right in the property ; it was merely an 
agreement to cultivate and pay rent — U Tha Nyo v. Mg. Kyaw Tha, 3 
Rang. 379, 90 LC. 693, A.I.R. 1925 Rang. 273, 4 Bur. L.J. 99 ; Mg. Ba v. 
Htoon, 5 Rang. 95, 102 I.C. 105, A.LR. 1927 Rang. 169. The same view 
has been taken by the Patna High Court' — Ramkrishna v. Jainandan, A.LR. 
1935 Pat. 291 (F.B.), 14 Pat. 672, 157 LC. 98. A Kabuliyat cannot form the 
basis for a claim for rent — Jagannath v. Amarendra Nath, A.LR. 1957 Cal. 
479. But the landlord is entitled to recover compensation for use and 
occupation — Ramnarain Passi v. Sukhi Tewary, A.I.R. 1957 Pat. 24. A 
patta executed by the landlord was sufficient for the purpose of creating 
a lease before the amendment of 1929 — Bastacolla Colliery Co. Ltd. v. 
Bandhu Beldar, A.LR. 1960 Pat. 344 (F.B.). A lease for an indefinite 
period on payment of yearly rent cannot be created by a unilateral regis- 
tered Kabuliyat. On acceptance of rent by the landlord the executant 
becomes a periodic tenant under sec. 106 — Chandra Nath Mukherjee v. 
Chulai Pashi, A.LR. 1960 Cal. 40 ; Jagannath Mahaprabhu v. Saunti Lenka, 
I.L.R. (1959) Cut. 296. A forfeiture clause in a Kabuliyat is admissible in 
evidence — Chandra Nath Mukherjee v. Chulai Pashi, A.LR. 1960 Cal. 40. 

But the Calcutta High Court held in Raimoni v. Mathoora, 39 Cal. 
1016, 16 C.W.N. 606, 14 I.C. 540, and Dinanath v. Janakinath, 55 Cal. 435, 
A.I.R. 1928 Cal. 393 (396), that a kabuliyat executed by the lessee consti- 
tuted a valid lease, though no formal patta was executed by the lessor ; 
■and the same view was taken by the Madras High Court in Syed Ajam v. 
Ananthanarayan, 35 Mad. 95 (F.B.), 8 LC. 668 (over-ruling Turof Sahib v. 
Esuf Sahib i 30 Mad. 322). The Bombay High Court was of opinion that 
a kabuliyat or rent note executed by the lessee did not operate as a transfer 
of an interest in the property to the lessee and could not therefore operate' 
as a lease ; but if the lessee obtained possession, such possession would 
then be attributable to the document (kabuliyat) he had signed, which 
had been registered and accepted by the lessor, so that in equity he would 
be entitled to retain his possession against the lessor seeking to eject him 
—Ram Singh v. Bai Dyanba, 27 Bom. L.R. 626, A.LR. 1925 Bom. 512, 88 
LC. 648. 
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The Calcutta and Madras (Full Bench) rulings arc now rendered 
obsolete by this new third para of sec. 107, 

Such a document is, however, admissible against the executant himself ' 
and would entitle the owner to eject the person in occupation — Md. Hasan 
V. Buddhu, supra. Although a patta is not a title-deed, it is a document 
of title to which great weight is generally given both by the possessor and 
by the Government. The latter cannot say that the pattadar is not entitled 
to the land nor the tress granted under the patta, nor can the pattadar 
say that he is not holding from the Government — Secretary of State v. 
Hussain Sahib. A.I.R. 1940 Mad. 783, (1940) 2 M.L.J. 13, 1940 M.W.N. 
573, 191 I.C. 631. Though a Kabuliyat cannot operate as a valid lease, it 
can be used for explaining the plaint — Jagannatk v. Amarendra Nath, 
A.I.R. 1957 Cal. 479. 

The right to collect the fees of slaughter-houses and fish bazars is 
immoveable property. The letting of such right would, therefore, fall 
within the definition of “lease” and would require to be executed by both 
the lessor and lessee — Md. Rowther v. Tinnevelly Municipal Council, A.I.R. 
1938 Mad. 746 (747), 48 M.L.W, 74. 

The amendment of this section requiring documents of lease to be in 
a bilateral form applies to contracts 'entered into before 1st April, 1930, 
so that if such an agreement is to be specifically performed afterwards, it 
must be performed by a document in the bilateral form and not by two 
separate documents— iwarnamayee v. Sarajubala, 43 C.W.N, 956. 

A lease has to be signed both by the lessor and the lessee. Consequent- 
ly a rent note (kabuliyat) signed only by the intending lessee is not a lease 
imder the Act and would not require registration under this section. It 
may be a lease under the Registration Act according to the definition in 
sec. 2 (7) of that Act. But if it is neither from year to year nor for any 
term exceeding one year nor reserving a yearly rent, it does not require 
registration under sec. 17 (1) (d) of the Registration Act — Tulsiram v. 
Govinda, A.I.R. 1940 Nag. 143 (144), 1940 N.L.J. 110, 189 I.C, 753. Where 
a sarkhat has been executed by the tenant alone, it does not constitute a 
lease. There is nothing in this section which would make the registration 
of such a sarkhat compulsory or exclude it from evidence. The sarkhat is 
admissible as showing the terms of the contract previously entered into by 
the parties. A suit for ejectment and rent can be based upon it, although 
it does not create a lease — Md. Farooq v. Mt. Masjidi Begam, A.I.R. 1942 
Oudh 408, (1942) O.W.N. 357, 200 I.C. 593. 

A lease from year to year or for a term exceeding one year not execut- 
ed in the manner specified in the third para of this section is invalid and 
the invalidity cannot be cured by construing it as a lease for one year 
made .by oral agreement accompam’ed by delivery of possession and there- 
after to be a case of holding over imder sec. 116 — Hari Prasad v. Abdul, 
A.I.R. 1951 Pat. 160. See also Sant Bux v. Ali Raza, A.I.R. 1946 Oudh 
129, 21 Luck. 194. A Kabuliyat alone cannot create a lease — Shiv Dutt v. 
Chasita, A.I.R. 1953 All. 499. Where the landlord accepts the Kabuliyat 
and receives rent as provided therein, the lessee cannot be denied the 
status of the tenant — Asa Ram v. Mst. Ram Kali, A.I.R. 1958 S.C. 183. 
Payment and acceptance of rent can create a ^tenancy — Tulum 
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Dhari Rai v. Devi Rai, A.I.R. 1965 Pat- 279. A deed of Bharapatra by 
which the executant states that he is a tenant at a particular rent for a 
.period of 3 years is -not however a lease and is not covered by the third 
para so as to be excluded from evidence— Birendra v, Sukiimar, A.I.R. 
1952 Cal. 352. A rent-deed executed by the tenant, if not registered, can 
be relied upon to establish the relation existing between the parties— 
Mohan Lai v. Gauda Singh, A-I.R. 1943 Lah. 127 (F.B.). A lease for more 
than one year cannot be created by a unilateral Kabuliyat even though it 
be registered one and even though it be accepted by the landlord orally or 
by writing unregistered — Dip Narain Singh v. Kanai Lai Goswami, 64 
C.W.N. 293. A Kabuliyat is not a lease within sec. 105 — Ibid. Where 
the lessee remained in possession for 12 years under a Kabuliyat, the lessee 
acquired the title which the agreement, if accompanied by a registered 
lease would have conferred upon him — Ibid. 

Where the lessor alone executed a patta and the lessee alone executed 
a Kabuliyat, no valid lease is created — Budhan v. Ramanugrah, A.I.R. 1947 
Pat. 78, 13 B.R. 332. Terms of contract embodied in a Kabuliyat cannot 
be proved either by the Kabuliyat or by any other evidence — Hiralal 
Rewani v. Bastacolla Colliery Co, Ltd., A.I.R. 1957 Pat. 331. If a person 
executes a registered Kabuliyat purporting to take a settlement of some 
land for 10 years for building purposes and pays rent only for the first two 
years, he is neither a tenant for ten years not for one year but he is a tenant 
from month to month— Ram Kumar v. Jagdish Chandra, A.I.R. 1952 S.C. 
23. If a Kabuliyat for three years is unregistered, a monthly tenancy is 
created— Lalchand v. Radha Ballabh, A.I.R. 1959 Raj. 240. 

569. Delivery of possession ; — ^Under this section a lease for less 
than one year must be made either by a registered instrument or by an 
oral agreement to be completed by delivery of possession. So where in a 
suit for recovery of rent on the basis of certain unregistered rent notes 
(leases for less than one year) no oral ageement was relied upon, nor was 
the suit for recovery of compensation for use and occupation, the suit was 
dismissed in view of the provisions of secs. 105 aiid 107 — Md. Malan v. 
Dayal Singh, A.I.R. 1939 Lah. 162, 41 P.L.R. 178. It has been held under 
sec. 54 that a sale of immoveable property of value less than Rs. 100, 
which is already in the possession of the purchaser, need not be effected 
by any further delivery of possession, nor by registration. See Note 292 
“Delivery of Possession" under sec. 54. The same principle will hold good 
in case of leases also. Therefore, a lease not being a lease from year to 
year, etc., does not require any further delivery of possession or registra- 
tion where possession has already been delivered to the lessee under a 
prior valid lease. See Hari Chand v. Hammond, A.I.R. 1934 Pesh. SI, 148 
I.C. 548. The correctness of this well-recognised principle has, however, 
been doubted in Fakira v. Leakut, 18 C.W.N. 858, 23 I-C. 318 ; see also 
Mt. Malan v. Dayal Singh, supra. 

When a registered deed purporting to create a lease in favour of the 
plaintiff is not signed by both the parties and the plaintiff fails to obtain 
delivery of possession on account of the land being in the possession of a 
trespasser the plaintiff’s suit for possession is bound to fail even if the 
landlord had accepted rent — Orient Paper Mills v. SitoJ'am Agarwala, 
A.I.R. 1957 Orissa 276. But when the lease is for agricultural ' purpose 
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the executant of the Kabuliyat not signed by the landlord can sue the tres- 
passer even if he subsequent to the lease intended to build a house on the 
demised lanA—Dassain Nonia v. Ramdeo Prasad, A.I.R. 1957 Pat. 692. 

The mere execution of a rent-note unaccompanied by transfer of 
possession does not transfer interest in the property— Rawsmg v. Bai 
Dyanba, A.I.R. 1925 Bom. 512, 27 Bom.L.R. 626, 88 I.C. 648. But where 
an oral lease accompanied by possession has been established, the deed 
of rent can be used as a corroborative piece of evidence to support the terms 
of the lease— Toz Din v. Abdul Rahim. A.I.R. 1939 Lah. 423 (425), 41 
P.L.R. 498. An oral lease for more than one year accompanied by delivery 
of possession is valid for the first year and thereafter the lessee conti- 
nuing in possession with the assent of the lessor becomes a tenant by 
holding over — Laxminarayan v. AJ).C. Akola, 1958 Nag. L.J. (Notes) 22. 

Delivery of constructive possession is quite sufficient for the purposes 
of this section — Mohan Lai v. Gouda Singh, A.I R. 1943 Lah. 127 (F.B.) ; 
Paramesuiar Lai Agarwalla v. Dalu Ram Jalan, A.I.R. 1957 Assam 188. 

570. Leases by Government : — ^Leases granted by Government are 
outside the operation of the Transfer of Property Act. See the Crown 
Grants Act (printed in the Appendix). But although the Crown Grants 
Act exempts such leases from the operation of the Transfer of Property 
Act, it does not exempt them from the operation of the Registration Act ; 
and the question whether a particular lease granted by Government does 
or does not require registration, is to be decided with reference to 
sec. 90 of the Registration Act. See Munshi Lai v. Noti-fied Area, 36 All. 
176, 12 A.L.J. 219, 22 I.C. 933 ; Secretary of State v. Nistarini, 6 Pat. 
446, A.I.R. 1927 Pat. 319 (321, 322), 104 I.C. 209 ; Kalltngal Moosa v. 
Secretary of State, 43‘ Mad. 6, 53 I.C. 345. 

It is not necessary under the Crown Grants Act that the grant should 
be evidenced by a writing signed by or on behalf of the Crown. All that 
is required is that in point of fact the transaction has the effect of a 
grant by or by the authority of the Crown. So a lease executed by the 
lessee alone and accepted and acted upon by the Government operates 
as a grant by the Crown. Hence para 3 of sec. 107 of the present Act 
does not apply to the lease— Mamndra v. Amiiya, A.I.R. 1951 Cal. 361, 
55 C.W.N. 171. A license given by Government to prospect minerals in 
land is not required to be registered, as it is in the nature of a Crown 
grant— Rangaswamz v. Nimbaker, A.I.R. 1946 Mad. 180, (1945) 2 M.L.J. 
400. See also Ramnarayan v. State of M. P., A.I.R. 1962 Madh Pra 93 
(F.B.). 


108 . In the absence of a contract or local usage to the 
o- H .• p contrary, the lessor and the lessee of im- 
lessor and lessee. moveable property, as against one another 

respectively, possess the rights and are 
subject to the liabilities mentioned in the rules next following 
or such of thern.as are applicable to the property leased ; ^ 

{ A ) Rights and Liabilities of the Lessor. 

( .« ) , The lessor is bound to disclose to the lessee anv 
material defect in the -property, with reference to its intended 

120 - 
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use, of which the former is and the latter is not aware and which 
the latter could not with ordinary care discover : 

( £> ) the lessor is bound on the lessee’s request to put 
him in possession of the property : 

( c ) the lessor shall be deemed to contract with the lessee 
that, if the latter pays the rent reserved by the lease and per- 
forms the contract binding on the lessee, he may hold the pro- 
perty' during the time limited by the lease without interruption. 

The benefit of such contract shall be annexed to and go 
with the lessee’s interest as such, and may be enforced by every 
person in whom that interest is for the whole or any part 
thereof from time to time vested. 

( B ) Rights and Liabilities of the Lessee, 

{d) If during the continuance of the lease any accession 
is made to the property, such accession (subject to the law 
relating to alluvion for the time being in force) shall be deemed 
to be comprised in the lease : 

(e) if by fire, tempest or flood, or violence of an army or 
of a mob or other irresistible force, any material part of the 
property be wholly destroyed or rendered substantially and 
permanently unfit for the purposes for which it was let, the 
lease shall, at the option of the lessee, be void : 

Provided that, if the injury be occasioned by the wrongful 
• act or default of the lessee, he shall not be entitled to avail 
himself of the benefit of this provision : 

(/) if the lessor neglects to make, within a reasonable time 
after notice, any repairs which he is bound to make to the pro- 
perty, the lessee may make the same himself, and deduct the 
expense of such repairs with interest from the rent, or otherwise 
recover it from the lessor : 

{g) if the lessor neglects to make any payment which he 
is bound to make, and which, if not made by him, is recoverable 
from the lessee or against the property, the lessee may make 
such payment himself, and deduct it with interest from the rent, 
or otherwise recover it from the lessor : 

( h ) the lessee may even after the determination of the 
lease remove, at any time whilst he is in possession of the pro- 
perty leased, but not afterwards all things which he has attached 
to the earth ; provided he leaves the property in the state in 
which he received it : 

( / ) when a lease of uncertain duration determines by any 
means except the fault of the lessee, he or his legal representa- 
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tive is entitled to all the crops planted or sown by the lessee 
and growing upon the property when the lease determines, and 
to free ingress and egress to gather and carry them : 

(7) the lessee may transfer absolutely or by way of mort- 
gage or sub-lease the whole or any part of his interest in the 
property,- and any transferee of such interest or part may again 
transfer it. The lessee shall not, by reason only of such trans- 
fer, cease to be subject to any of the liabilities attaching to the 
lease 

nothing in this clause shall be deemed to authorize a 
tenant having an untransferable right of occupancy, the farmer 
of an estate- in respect of which default has been made in 
paying revenue, or the lessee of an estate under the manage- 
ment of a Court of Wards, to assign his interest as such tenant, 
farmer or lessee : 

( k ) the lessee is bound to disclose to the lessor any fact 
as to the nature or extent of the interest which the lessee is 
about to take, of which the lessee is, and the lessor is not, 
aware, and which materially increases the value of such 
interest : 

( / ) the lessee is bound to pay or tender, at the proper 
time and place, the premium or rent to the lessor or his agent 
in this behalf : 

( m ) the lessee is bound to keep, and on the termination 
of the lease to testore, the property in as good condition as it 
was in at the time when he was put in possession, subject only 
to the changes caused by reasonable wear and tear or irresis- 
tible force, and to allow the lessor and his agents, at all reason- 
able times during the term, to enter upon the property and 
inspect the condition thereof and give or leave notice of any 
defect in such condition, and, when such defect has been 
caused by any act or default on the part of the lessee, his 
servants or agents, he is bound to make it good within three 
months after such notice has been given or left : 

( n ) if the lessee becomes aware of any proceeding to 
recover the property or any. part thereof, or of any encroach- 
ment made upon, or any interference with, the lessor’s rights 
concerning such property, he is bound to give, with reasonable 
diligence, notice thereof to the lessor : 

( o ) the lessee may use the property and its products (if 
any) as a person of ordinary prudence would use them if they 
were his own ; but he must not use, or permit another to use, 
the property for a purpose other than that for which it was 
leased, or fell or sell timber, puU down or damage buildings 
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belonging to the lessor, or work mines or quarries not open 
when the lease was granted, or commit any other act which is 
destructive or permanently injurious thereto : 

( p ) he must not, without the lessor’s consent, erect on 
the property any permanent structure, except for agricultural 
purposes : 

( ^ ) on the determination of the lease, the lessee is bound 
to put the lessor into possession of the property. 

Amendment : — Clauses (h) and (o) have been amended by sec. 56 
of T. P. Amendment Act (XX of 1929). See Notes 579 and 585 below. 

571. Scope : — ^This section appbes only in the absence of a con- 
tract to the contrary — Megh Lai v. Raj Kumar, 34 Cal. 358 (371). The 
provisions of this section are also subject to local usage — Kanai v. Rasik, 
19 C.W.N. 361. Wliere the exact nature and terms of the tenancy are 
obscure, they must be gathered from the conduct of the parties and the 
apparent use which has been made of the land 'ever since the grant — 
Joti Prasad v. Har Prasad, A.I.R. 1932 All. 473, (1932) A.L.J. 567, 139 
I.C. 346. 

A lease for a term cannot be avoided by the lessee for breach of a 
covenant by the lessor — Gooindastoami v. Palaniappa, A.I.R, 1925 Mad. 
833, 48 M.L.J. 897, 87 I.C. 10. 

Tlie breach of any of the obligations imposed by this section does 
not entitle the lessor to determine a lease governed by the Rent Con- 
trol Order; the lessor can merely claim damages and injunction — Pandit 
v. Nareinghdas, A.I.R. 1950 Nag. 870. 

Agricultural leases : — (Though this section is not applicable to agri- 
cultural leases (see* sec. 117), yet the principles of this section ought to 
be followed in the case of such leases, as embodying the rules of justice, 
equity and good conscience — Srmivas v. Ranga Stcami, 1 L.W. 858, 25 
I.C. 812 ; Narayan v. Krishna Rao, 14 N.L.R. 188, 43 I.C. 970 ; Penu- 
metsa v. GopiseAi, 40 I.C. 590. 

572. Clause (a) — Material defects ; — Compare notes under sec. 55, 
cl. (a). A defect in the lessor’s title cannot be said to be a material defect 
in the property within the meaning of this clause — Syed Mukhtar v. 
Rani Sunder, 17 C.W.N. 960 (963), 19 I.C. 815. 

The landlord must inform his tenant of aU latent defects in the 
property. If the furniture of the tenant of a thatched bungalow is des- 
troyed by a fire caused by a defect in the chimney not disclosed tcf tlie 
tenant the landlord is liable for the loss sustained by the tenant — Radha 
Krisma V. 0‘Faherty, 3 B.L.R. (A.C.) 277. 

The landlord is bound to disclosq the defects wliich e.xist at tlie time 
of granting the lease ; it is not necessary that he should apprise the ten- 
ant of any subsequent deterioration of the demised property rendering 
it unfit for occupation — Sarson. v. Roberts, (1895) 2 Q.B. 395 (399). 

572A.. Covenant of title : — Thq lessor’s obligations to disclose def- 
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ects is liinited to “any material defect in the property with reference 
to its intended use.” These words have reference only to the nature and 
condition of the property to be demised. No obligation as to produc- 
tion of doGumtents or giving answers to questions (requisitions) is men- 
tioned in this section. And the lessee cannot call upon the lessor to pro- 
duce satisfactory evidence of his title, before completion of the lease. 
The lessee mayi however, repudiate a lease by proving that the title is 
bad. And this he can do, not necessarily by establishing that the lessor 
has no good right to convey, but by showing that the interest which 
would be conveyed to him (lessee) would be nugatory, precarious or 
incomplete — Jyoti Prosad v. H. V. how & Co., 57 Cal. 1189, 34 C.W.N. 
347 (351, 354, 355), A.I.R. 1930 Cal. 561, 128 r.C. 321. 

The lessee suing to get possession must prove both title of his lessor 
and his own title under the lease — Bithal Dass v. Mt. Iqbalunnissa, 
A.I.R. 1940 Oudli 425, 1940 O.W.N. 842, 190 I.C. 444. One of the joint 
lessors or lessees cannot enforce the covenant of a lease — Jaduaandcn v. 
Mt. Maho, A.I.R. 1939 Pat. 428, 185 I.C. 284. 

Where a lessor covenants to indemnify the lessee against all persons, 
this is but a covenant to indemnify against lawful title — Keshab v. 
Sher Singh, A.I.R. 1937 Lah. 930, 171 I.C. 114; see also Indu Bhusan 
V. Mozzatn Alt, A.I.R. 1929 Cal. 272 and Ayyanna v. Gangayya, A.I.R. 
1933 Mad, 465, 144 I.C. 16, 

573. Clause (b) — Delirery of possession : — Compare section 55, 
clause (1) (f). This clause lays down that the lessor is bound, on the 
lessee’s request, to put him in possession of the' property; hence non- 
delivery of possession is a good answer to a suit for rent — Meenakshi 
v. Chidambaram, 23 M.L.J. 119, 15 I.C. 711 (714);, Ganda Sing v. Secret- 
ary of State, A.I.R. 1934 Pesh. 101, 152 I.C. 231. If the lessee obtains 
possession of only a portion of the property leased, he is liable to pay 
rent only for the portion of which he has obtained 'possession — Abdul 
Karim v. Upper India Bank, 19 P.R. 1918, 40 I.C. 684 (685) ; Siirendra 
V. Bhudar, A.I.R. 1938 Cal. 690 (691), 67 C.L.J. 136. Where the lessor 
fails to give the lessee possession of the whole leasehold, it is open to 
the lessee to repudiate the entire contract. But if he remains in posses- 
sion of a portion of the property, he must pay a reasonable sum for use 
and occupation— iHttnumanf/w v. Doraiswami, A.I.R. 1928 Magi. 380 
(381), 54 M.L.J. 354, 109 I.C. 465. If the tenant is not given occupation 
of the whole of the land demised, the landlord has no right to the entire 
rent and unless he has a right or some equity to an apportionment he 
can recover nothing on the contract — Abhoy v. 'Hem, A.I.R. 1929 Cal. 
568, 33 C.W.N, 715; Saffad v. Trailakhya, A.I.R. 1928 Cal. 479, 55 Cal. 
464, 31 C.W.N. 472. But the doctrine has no application where the 
rent is so mudi per acre or bigha — Kdtyanai v. Uday, A.I.R. 1925 P.C. 
97 (99), 52 LA. 160, 52 Cal. 417, SO C.W.N. 1, 88 I.C. 110. It ha§. how- 
ever been recently held by the Privy Council that in Bengal the doctrine 
of suspension of rent should not be applied to cases where the lessor 
fails to give possession to the lessee of part of the tenure demised, for 
relief by specific performance, by damages, by abatement of rent is not 
unobtainable in the Courts — Ram Lai v. Dhirendra, A.I.R. 1943 P.C. 
24, on appeal from Dhirendra v. Ram Lai, infra. Katyayani y. Uday; 52 
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I.A. 160 does not lay down that if the rent is a lump sum rent, then in 
all cases of failme to give possession of any part, there cRn be a suspen- 
sion of rent— Where there is no dispossession, but an original 
failure of making over possession of a small portion of the demised 
land, and the tenant has paid the full rent for a long period there should 
be abatement but no suspension of rent — Dhirendra v. RarriUil, (1938) 
42 C.W.N. 1030 ; Manohar Lai Seal v. M/s. Bengal, A.I.R. 1958 Pat. 457. 

If the land is already in the possession of a third person to the know- 
ledge both of the lessor and the lessee, it would be the duty of die lessor to 
make it possible for the lessee to take possession by removing the third 
person from the possession thereof. But where the lessee knows the land 
and there is no obstruction to his going upon tiie land the lessor is not 
required to put the lessee in possession unless the latter requests him to 
do so ; and if the lessee neither requests tiie lessor to put him in pos- 
session nor himself chooses to take possession, he cannot resist a, suit 
for rent on the ground of not getting possession — Narayanasicami v. 
Yerramilli, 33 Mad. 499 (501). If the leased land is in the occupation 
of a third person, viz., a previous lessee, the present lessee is entided 
to bring a suit for possession not only against the lessor but also against 
that third person; in fact the suit should be brought against both — 
Bishen Sarup v. Abdul, 1931 A.L.J. 666, A.I.R. 1931 All. 649 (651) ; Md. 
Fazehzzaman v. Anwar Husain, A.LR. 1932 All. 314, (1932) A.L.J. 126, 
139 I.G. 828. Tlie mere fact that die lessor in the course of the suit 
entered into a compromise ivith the former lessee whose lease had ex- 
pired, does not disentitle die latter lessee from obtaining liis decree 
against the former lessee — Ibid. Inspite of die lease the landlord can 
also maintain a suit to eject a trespasser for the purpose of putting his 
lessee in possession. He is not bound to implead his tenant in such a 
suit — Damodar v. Lachimi, A.I.R. 1928 Pat. 354 (355), 7 Pat. 496, 110 
I.C. 642. 

Wliere the ]iroperty leased is in the occupation of raiyats, delivery 
of possession may be suflBciendy given by the giving of a notice to the 
tenants requiring them to attorn and pay rent to die lessee — Natesan 
V. Vengu Nacliiar, 33 Mad, 102 (110) ; Zemindar of Vizianagram v. 
Behara, 25 Mad. 587 (592) ; but the mere execution and delivery of the 
lease-deed would not in such cases amount to delivery of possession — > 
Zemindar of Viznanagram v. Behara, 25 Mad. 587 (591). It should also 
be noted that a notice to the raiyats to pay rents to the lessee would 
amount to delivery of possession only where the lessor himself has pos- 
session to give, and not where he is himself out of possession — \Natesa 
V. Vengu, supra; Abdul Karim v. Upper India Bank, 19 P.R. 1918, 40 
I.C. 684 (685). 

If the tenant denies that he has ever got possession of the subjects 
let, the identity of which is not disputed, the landlord cannot claim rent 
widiout proving not only that die tenant is in possession but that such 
possession is referable to the lease. Wliere, however, the tenant has 
already paid rent die onus is on the tenant to prove that certain subjects, 
of which he did not get possession are within the subjects let — Jogesh 
Chandra Emdad, 59 Cal. 1012 (P.C.), 36 C.W.N. 221 (229), A.I.R. 1932 
P.C. 28, 136 I.C. 398. 
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Where tlie lessor has fafled to put the lessee in possession, tlie lessee 
can sue the lessor either for tlie profits of the immoveable property 
wrongfully received by the lessor for the lessee’s use, or for damages 
for breach of contract — Zemindar of Vizianagram v. Eeliara, 25 Mad. 
587 (59 ^ ; see also Razia Begum v. Md. Daud, 6 Pat. 94, A.I.R. 1926 
Pat, 508 (511), 96 I.C. 588, cited in Note 565 under sec. 107 ; Puma Nand 
Puri V. Kamala Sinha, A.I.R. 1965 Pat. 39. Stipulations to tlie efiect that 
the lessee shall not be competent to raise any objections on the ground 
of drought, inundation, dispossession, etc., of any kind and that he shall 
not claim any dags, etc., which may have ' been included in the lease 
but which are owned and possessed by anybody else, do not in any way 
take away from the lessee the ordinary rights of being put in possession 
and in default claiming a rescission of the contiact — Ahamad v. Jamini, 
A.I.R. 1930 Cal. 385 (386), 57 Cal. 114, 125 I.C. 607. This section does 
not mean that the parties can agree that the lessee shall have no right 
of possession. If they do so, then the transaction would not be a lease 
at all. Therefore, the transfer of a mere right to the usufruct of a pro- 
perty without the right to possess the land ivill not be a lease — Gooernor- 
General v. Indar Mani, A.I.R. 1950 E.P. 296, 52 P.L.R. 107. 

S74. Clause (c)— Covenant for quiet enjoyment : — Under this clause 
the so-called covenant for quiet enjoyment is deemed to be a part of the 
contract and to be read into the contiact ; whereas under section 55, it is 
not a part of the contract, but merely a statutory obligation — Ramparikha 
V. Mt. Ramihari, A.I.R. 1937 Pat. 44 (47), 15 Pat. 753, 166 I.C. 599. The 
present section, read with secs. 18 and 25 of the Specific Relief Act 
reveals that the question of a transferor's title is as material in a lease 
as in a sale, although when the lessee sues for recovering his premium 
from the lessor, tlie burden of proving the lessor's defective title lies on 
the lessee — Vinayake Rao v. Bhondu, A.I.R. 1942 Nag. 103 (105), I.L.R. 
1942 Nag. 349, 202 I.C, 9. Where the lessor has no title to the land and 
a stranger does not allow the lessee to have possession of the leased pro- 
perty, the lessee is entitled to a refund of the premium paid to the les- 
sor— ibid. 

Tliough this section is not in force in the Punjab, yet the principle 
relating to covenant for quiet enjoyment is of universal application. 
Where a lessor covenants to indemnify the lessee against aU persons, 
this is but a covenant to indemnify against lawful title — Keshav v. Slier 
Singh, A.I.R. 1937 Lah. 930 j see also Ayyanna v. Gangayija, A.I.R. 1933 
Mad. 465, 144 I.C. 16; VOskuri v. Vedangi, A.I.R. 1933 Mad. 465, 144 
I.C, 16, where the principle was applied in tlie case of a contract by a 
Receiver, The covenant for quiet enjoyment contemplated by this 
clause extends only to the disturbance of the lessee’s possession by tlie 
lessor or by persons claiming under him or by his landlord, but not to 
disturbance by a trespasser — Srinivasa v. Rffngaswami, 1 L.W. 858, 25 
I.C. 812 ; Syed Muklrtar v. Rani Sundar, 17 C.W.N. 960 ; Udai v. Kat- 
yani, 49 Cal. 948, 35 C.L.J. 292 ; Douzelle v. Girdharee, 23 W.R. 121 ; 
Dharam Narain v. Labh Singh, 60 I.C. 477 (Lah.) ; Surendra v. Bhudar, 
A.I.R. 1938 Cal. 690 (691),' 67 C.L.J. 136; Vaskuri v. Vedangi, A.I.R. 1933 
Mad. 465, 144 I.C. 16. The implied covenant protects the lessee against 
all disturbances by the lessor whether lawful or not ; but as against other 
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persons, it protects the lessee only against lawful disturbances — Naurang 
y. A. J. Meik, 50 Cal. 68 (74), 86 C.L.J. 28 ; Banka Behati v. Madan 
Mohan, 26 C.W.N. 143 j Indu Bhushan v, Chowdhury Moazam, 33 
C.W.N. 106 (111); Wolton v. Hele. (1670) 2 Wms, Saund. 177, 178 
(b). The law has been tlius stated by Woodfall, iMndlord and Tenant, 
16th Ed., p. 713: “The lessee is to enjoy the lease against the lawful 
entiy, eviction or interruption of any man, but not against the tortious 
entries, evictions or interruptions, and the reason for tbe law is solid and 
clear, because against tlie tortious acts tlie lessee has his proper remedy 
against the wrong-doers.” Therefore, where the lessee is disturbed in his 
possession by the wrongful acts trespassers and there was nothing to 
show that the trespassers were instigated by the lessor, tlie lessee is not 
entitled to suspend the payment of rent, and if he suspends the pay- 
ment, the landlord is entitled to cancel tlie lease and evict the lessee — 
Viihilinga v, Vithilinga, 15 Mad. Ill (121) ; British India Corpn. v. 
Secy, of State, A.I.R. 1945 AIL 425, 1.L.R. 1945 All. 412. As to the basis 
of damages recoverable by the lessee from the trespasser see Kanclwalal 
V. Hariprasad, A.I.R. 1951 Nag. 379, I.L.R. 1951 Nag. 516. Wliere a third 
person dispossesses both lessor and the lessee by purchase in execution 
sale by title paramount, and tlie lessee tliereafter attorns to the third 
person by payment of rent, the lessor’s title becomes extinguished and 
there occurs a surrender of tlie lease by operation of law. Consequently 
the lessor cannot claim rent from the lessee after "the ewction — Hanu- 
manthaiya v. Thaoakal San, A.I.R. 1950 Mys..9. 

■\^^ere the sub-lessee of a theatre is prevented by the original lessor 
from using the theatre on the ground that he had served a notice on tlie 
lessee determining the lease and tlie sub-lessee is compelled to take a 
fresh lease from the jiroprietor on payment of an additional sum, there 
is a breach of covenant for quiet enjojment which entitles the sub-lessee 
to bring a suit for damages against tiie original lessee — Gajadhar v. Ram- 
bhau, A.I.R. 1938 Nag. 439. 

Hie words “without intenuption” in tliis clause are not qualified in 
any way, and have been undeistood to mean what is kno\vn in England 
as a covenant for quiet enjoyment in a unqualified form. In otlier words, 
the lessee is protected against interruption by whomsoever it is occasion- 
ed, i.e., interruption caused by -the lessor or by persons who claim under 
the lessor, or by persons claiming by right paramount to the lessor — . 
Tayawa v. Gurshidappa, 25 Bom. 269 (273); Narayan v. Goktildas, 
A.I.R. 1947 Nag. 48, I.L.R. 1946 Nag. 568. The grant of a tenancy of the 
surface land does not preclude the landlord from exercising his right to 
drain his premises by underground drain tluough the demised land — 
Bothra Bros. Ltd. v. Sm. Pramila Bala Dutt, A.I.R. 1959 Cal. 309. Against 
the covenant to pay rent, eviction by die title paramount is a good 
defence and to c©n.stitute it tliree conations must be fulfiled: the evic- 
tion must have been from something actually forming part of the pre- 
mises demised ; the party evicting must have a good title ; and the ten- 
ant must have quitted against his will. To constitute eviction forcible 
expulsion is not necessar)' — Jogendra v. Mah'esh, AjER. ' 1929 Cal. 22 
(25), 55 Cal. 1013, 32 C.W.N. 559, 112 I.C. 172. Hie lessor is bound to 
protect the possession of the lessee against persons claiming under para- 
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mount title. Therefore, where the lessor knowing that he had no title 
gave a lease, but in consequence of his want of title failed to secure pos- 
session to the lessee or failed to secure him undisturbed possession, the 
lessee being ejected by the true owner of the land, held that the lessor 
failed to cany out the obligation imposed by this clause and was not 
entitled to recover rent — Motilal v. Yar Mohammad, 47 All. 63, A,I.R. 
1925 All. 275, 85 I.C. 756. Tayawa v. Gutshidappa, supra. If a tenant 
has been evicted against his will or forced to attorn to a person holding 
title paramount, he would be freed from his liability — Narcyanaewami 
v. Lakshmi Narasimha, A.I.R. 1939 Mad. 220 (222, 223), 1939 M.W.N. 
98, 48 M.L.W. 759, relying on Bilas v. Desraj, 42 I.A. 202„ 37 All. 557. 
But if the person claiming title has no registered deed on which his title 
rests, the tenant is liable to pay rent to his lessor— ilVcrai/fliiasioami v. 
Lakshmi Narashimha, supra, at p. 224. Where a tenant is dispossessed 
in execution of a dea'ee by a person having paramount title, the land- 
lord cannot obviously claim any rent without restoring possession, since 
every lease conveys a covenant for quiet enjoyment. But the landlord 
is entitled to recover the rent for the period prior to the dispossession 
by virtue of sec. 116 of the Evidence Act— iParkash Kttar v. Gian Chand, 
A.I.R. 1940 Lah. 341, 191 I.C. 555. But the mere institution of a suit for 
possession by a person having a title paramount in law does not amount 
to such eviction — Amrita La? v. Uttam Lai, I.L.R. (1938) 2 Cal. 559, 
A.I.R. 1989 Cal. 216, 181 I.C. 529. A considerable portion of land was 
given by A in lease, but out of it 61 acres belonged to another owner B 
who dispossessed the tenant. Later on A brought a rent suit against 
C, B s wife, who had acquired the tenure as purchaser at an execution 
sale of a decree against the tenant. Seeing that she had not obtained 
possession of the land included in the tenure, C claimed an abatement 
in the rent: held that C was entitled to the abatement— /ot/ndrfl v. 
Uday, A.I.R. 1931 P.C. 104 (105, 107), 58 Cal. 1281, 58 I.A. 141, 35 
C.W.N. 583, 131 I.C. 309. As to the meaning and instance of “eviction 
by title paramount” see Narayan v. Gokuldas, A.I.R. 1947 Nag. 48, I.L.R. 
1946 Nag. 568. Where a lessee is evicted from his tenancy by a person 
having a title paramount to his lessor, he can recover from the latter 
the consideration of the lease and also the pecuniary loss he has suffer- 
ed, that is, the cost of defending the suit for ejectment and any sum 
recovered against him as costs or as mesne profits — ibid. But the para- 
mount title of a third party does not necessarily connote want of title of 
the lessor. And the lessee cannot claim abatement of rent by reason of 
being deprived of a portion of the lands owing to tire Government hav- 
ing a paramount title thereto, unless he can establish his lessor’s defect 
•of title to that portion of the lands. Thus, where the Government made 
a survey of certain khas mahal lands adjoining the lands occupied by the 
lessee, and fixed the boundaries in such a way as to lessen the amount 
of the lessee’s lands, he cannot claim an abatement of rent from his 
lessor,, because it cannot be said that the lessee has been evicted from 
a portion of the lands by reason of any defect of title in his lessor — Indu 
Bhusan v. Chowdhury Moazam, 33 C.W.N. 106 (109), 117 I.C. 838, A.I.R. 
1929 Cal. 272. “Eviction by title paramount means an eviction due to 
the fact that’ the lessor had no title to grant the term, and the paramount 
title is the title paramount to the lessor which destroys the effect of the 
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grant and with it the corresponding liability for payment of rent”— ^er 
Lord Buckmaster in Malthey v. Curling, [1922] A.C. 130. 

The lessor is bound to protect the lessee against all disturbances 
caused by persons claiming under him (the lessor). This means that he 
is responsible for disturbances committed by a person claiming under 
him the right to do the act complained of, i.e., the lessor becomes 
bound by any act of interruption caused by a jrerson whom he has 
expressly or impliedly authorised to do the act. The lessor cannot be 
made responsible for all interruptions by any person claiming title 
through him, whether assignee or under-tenant, however wilful or 
negligent die interruption. This would be beyond reasons; there must 
be some limit to the lessor’s liability. Tlierefore, where A and B were 
the' lessees of C to work adjoining mines, and A could not properly 
work the mine owing to the wrongful act of B, and claimed a reduction 
of rent, held diat C could not be held liable for the wrongful act of B, 
as his act was unauthorised, and consequently A was not entided to a 
reduction of rent. He had a remedy against B in tort — Naurang v. 
A. /. Meik, 50 Cal. 68, 36 C.L.J. 28, A.I.R. 1923 Cal. 41. 

When the lessee is evicted by an Act of the Legislature (e.g., when 
under the Epidemic Diseases Act it becomes unlawful for him to occupy 
the premises any longer’ in the manner contemplated by the lease) there 
is no breach of the lessors covenant for quiet enjoyment, and the lessee 
cannot sue the lessor on the covenant. He will be liable to pay the 
rent for the whole period — Merwanji v. Syed Sardar Ali Khan, 
23 Bom. 510. So, abo, if the lessee is ejected by Government 
acting under the provisions of the Land Acquisition Act, the lessee cannot 
sue the lessor for disturbance of possession — Minto v. Kaleechiirn, 8 
W.R. 527. 

It should be noted diat although this clause is worded in a condi- 
tional form {"if the latter pays the rent”, etc.), it should not be construed 
to mean diat the actual prior payment of die rent is a condition precedent 
to the lessee’s right to quiet possession and enjoyment. It would be 
hai’dly reasonable to interpret this clause to mean that die failure to pay 
any instalment of rent would deprive a lessee of the right to continue 
in enjoyment of the leased propertj' — Meenakshi v. Chidamharam, 23 
M.L.J. 119, 15 I.C. 711 (713, 714). See in diis connection Abdul v. China, 
A.I.R. 1951 Ass. 62. If a property jointly omied by the fadier and his 
minor son is let out to a tenant by the father alone and the minor son 
brings a suit for partition asking for recovery of possession of the demised 
property and die . tenant compromises the suit with the minor son on 
payment of a certain sum, die tenant can recover die said sum in a 
separate suit from the father for breach of covenant for quiet possession v 
— Jabbar Sahib v. R. Renu, ,(1964) 2 Mad. L.J. 142. A refusal by die 
landlord to give consent to electric installation amounts to a breach 
of the covenant for quiet enjoyment, and the court can grant mandatory 
injunction— Dr. Daryaosingh v. Dr. Pramilabai, A.I.R. 1959 Madli. Pra. 191. 

574A. Dispossession by laalord When the land of the tenant is 
in actual possession of a trespasser, and a third party is granted a settle- 
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ment by the landlord and the third party dispossesses the trespasser, the 
ouster amounts to dispossession of the tenant — Abdul v. Homed, A.I.R. 
1933 Cal, 898, 38 C.JV-M. 61. If there is an interruption to the tenant’s 
enjoyment of the property, his obligation to pay the rent ceases. And 
die tenant enjoys this immunity from the payment of rent until the land' 
lord again permits him to have quiet enjoyment — Meenakshi v. Chidam- 
baram, 23 M.L.J. 119, 15 I.C. 711 (714); Dhunput v. Mahomed Kazim, 
24 Cal. 296; Jyoti Prasad v. Seldon, 19 Pat. 433, A.I.R. 1940 Pat. 516 
(523-524), 192 I.C. 17. Substantial interference, short of actual dispos- 
session, by the landlord with the quiet possession of the tenant entitles 
the tenant to claim suspension or abatement — B. Ahmed Marocair v. 
Muihuvalliappa Chettiar, A.I.R. 1961 Mad. 28. Where the land is sub-let 
by the tenant and the landlord starts collecting rent from the subtenants 
the tenant can claim total suspension even if the lessor fails to collect 
the entire rent from tlie subtenants — Ibid. H the landlord keeps logs 
of wood in one room of the house let out to the great inconvenience 
of the tenant die entire rent can be suspended until the mischief is 
removed — Jatindra v. Raimohan, A.I.R. 1961 Assam 52. Tlie doctrine 
of suspension of rent has no application in India if the landlord fails 
to give possession of a part of the demised premises — Surendra Nath v, 
Stephen Covrt, 63 C.W.N. 922. There will be suspension of rent in 
cases where the landlord has by his action dispossessed or where the 
lessee has not, owing to his action, been able to take possession of a 
part of the holding— /oj/rcm v. Bishnu Charan, A.I.R, 1925 CaJ. 805, 85 
I.C, 781. If the tenant is evicted from a portion of the property, the 
tenant is entitied to rescind the lease; but if instead of tlirowing up the 
lease, he elects to retain possession of the remaining portion, he cannot 
refuse to pay rent for tiiat portion; he is bound to pay the rent for the 
portion retained, and is entitled to sue for damages in respect of the 
portion of which he has been deprived — Meenakshi v. Chidambaram, 23 
M.L.J. 119, 15 I.C. 711 (716, 718). In other words, the tenant is not 
entitled to claim total suspension of rent, but can claim only a pro- 
portionate abatement of tlie rent in respect of the portion from which he 
has been evicted. It should be noted that this rule of proportionate 
abatement of rent applies only where the rent is fixed at a certain rate 
per bigha; but where the rent is fixed in a lump sum for the whole land 
leased, treated as an indivisible subject, the tenant is discharged from 
the payment of the whole rent if he is evicted from any portion of the 
land— Kafyani v. Udoy Kumar, 52 Cal. 417 (P.C.), 30 C.W.N. 1. 88 I.C. 410, 
A.I.R. 1925 P.C, 97; Dhirendra v. Bhabatarini, A.I.R. 1929 Cal, 395 
(396), 33 C.W.N. 367, 119 I.C. 297; Deoki Kaiir v. Shiva Prasad, A.I.R. 1939 
Pat. 356, 1939 P.W.N. 263, 22 P.L.T. 378, But see Ram Lai v. Dhirendra 
Nath, 47i C.W.N. 489 (P.C.) where it-has been laid down that “as a matter 
of broad general principle, the law of India no longer' proceeds upon the 
notion that where a contract is for an entire sum, there is a necessity of 
reason which prevents a party from recovering anything where his full 
obligations under a special contract have not been discharged". Where 
the lessee does not deny that he actually possesses the land which is 
depicted in the plan attached to the lease deed, nor is there any doubt 
that the land is within the boundaries, if there is a question between 
boundaries and area, the former should prevail — Keshabji v. PiramaU, 
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42 C.W.N. 405, 67 C.L.J. 521, A.I.R. 1939 Cal. 129; sqe also Bara Kalim 
V. Rajendra Nath, A.I.B.. 1920 Cal. 865, 64 I.C. 751 and Gossain Das v. 
Mrittunjoy, 18 C.L.J. 541. In later decisions it has, however, been held 
that if a landlord dispossesses a tenant from a portion of the tenure, he 
is not entitled to recover any rent from the tenant unless he restores the 
portion to him, and it makes no difference that at some time the tenant 
is found to be in possession of some more lands, but not the entire tenure 
—Krishna v. Surendra, A.I.R. 1932 Cal. 385, 36 C.W.N. 72, 137 I.C. 696; 
Hajira Bibi v. Abrar Hussain, A.I.R. 1964 All. 343. The mere obtaining 
of a decree by the tenant for possession is not sufficient to defeat a 
tenant s right to suspension of the entire rent for eviction from a portion 
of the demised premises. That right continues until effective steps are 
taken by the landlord to restore possession of the land — Reshee Case v. 
Satish, A.I.R. 1931 Cal. 397 (400), 35 C.W.N.'46, 132 I.C. 81. The evic- 
tion whether from part or whole entails a suspension of the entire rent 
while the eviction lasts whether the tenant remains in possession of the 
residue or not. Perhaps, the sound course is to determine what is 
equitable in tlie particular case and that might range from the apportion- 
ment of rent per bigha where the dispossession is trivial or slight in a 
rapidly rising gradient to entire suspension where the interference with 
the enjoyment of the tenancy is considerable — Dalip v. Suraj, A.I.R. 
1935 Pat. 38 (39), 14 Pat. 323, 153 I.C. 298. Tenants would not be 
entitled to a suspension of rent simply because of a mistake of the land- 
lord in including certain portion of the land in a previous decree not 
comprising the subject-matter of that suit, and consequently having it 
sold, as the tenant could have corrected the mistake in a subsequent 
smtSiseswar v. Kali Charon, A.I.R. 1926 Cal. 908 (910), 44 C.L.J. 27, 
94 I.C. 418. Where a tenant claims suspension of rent owing to an 
encroachment of a few inches on the leased premises by the erection of 
a platform, the question was, did tlie landlord do something of a' grave 
and permanent character with the intention of permanently depriving 
the plaintiff of a portion of the subject-matter of the demise — Nishi B^anta 
V. Ezra, A.I.R. 1936 Cal. 135 (138), 166 I.C. 299. In a rent suit for the 
apphcabihty of the doctrine of suspension of rent on account of dispos- 
session from a portion of the tenancy in respect of which a lump rental 
is payable, it must be shown that the landlord has deliberately set out 
to dispossess the tenant — Sukhraj v. Dip Narain, A.I.R. 1942 Pat. 266, 8 
B.R. 153, 197 I.C. 160; Hakim Saxdot BaJHadur v. Tej Prakash Singh, 
A.I.R. 1962 Punj. 385. Consequently, where by mistake a small portion 
of the tenancy has gone out of possession of the tenant, because it was 
inserted by mistake in a kabuliyat executed by the landlord in favour 
of a third person, the plea of suspension of rent cannot prevail — Ibid. 
If the laridlord fails to give possession of one out of three bed rooms 
of demised premises, the tenant cannot suspend rent, but must pay 
proportionate lent — Surendra Nath v. Stephen Court Ltd., A.I.R. 1966 
S.C. 1361. 

The landlord cannot sue for possession during the continuance of 
a tenancy even if there is a trespasser on the land His rights in that 
respect do not accrue until the tenancy is determined. Until- then,- all 
he can do is to sue in respect of injuries to his reversionary interest, but 
not for possession. The adverse possession of the trespasser would not 
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run against the landlord during tlie currency of the tenancy — Funjaram 
V. Ramu, I.L.R. 1940 Nag. 348 (F.B.), A.I.R. 1940 Nag. 49, 1940 N.L.J. 
121 relying on Katyayoni v. Udoy, 52 I.A. 160, 52 Cal. 417, A.I.R. 1925 
P.C. 97! A tenant cannot recover the ‘premium paid on the ground of 
disturbance by a trespasser — Dr. Prabhu Norciiii v. Kamla. Ftasad, A.I.R. 
1964 Pat. 59. 

S7S. Clause (d)— Accessions The true presumption, it was held, 
as to encroachments made by a tenant during his tenancy upon the 
adjoining lands of his landlord was that the lands so encroadied upon 
were added to the tenure and formed part thereof for the benefit of 
the tenant so long as the original holding continued, and afterwards for 
the benefit of his landlord; and the tenant could not be ejected from 
them while tlie tenure lasted — Gooroodas v. Issur Chunder, 22 W.R. 246; 
Chapsibhai DJipmybhai v. Fursottam Matilal, I.L.R. (1965) Bom. 27. But 
see Naddyar Chand v. Meajan, infra. The Zemindar was not entitled to dis- 
sociate the accretions from the original grant and to turn the tenant out 
of the accreted lands, so long as the original holding continued — Bhagabat 
V. Durga Bejai, 16 W.R.' 96. Nor is the tenant entitled to claim such 
accessions as his own property. The rule is that all increments made 
by the lessee upon land adjoining to or in the neighbourhood of his 
holding are presumed to have been made for the benefit of his landlord, 
and if the tenant has acquired a title against a third person by adverse 
possession, he has acquired it for his landlord and not for himself — 
Naddyar' Chand v. Meajan, 10 Cal. 820. 

Since the accretions become a part and parcel of the original tenure, 
the landlord cannot treat the accreted lands as a separate tenure altogether 
in order to claim compensation for use and occupation of such lands; 
but he is, of course, entitled to an additional rent which must be fixed 
after investigation into the value of the increment due to the accretion 
— Assanvllah v. Moliini Mohan, 26 Cal. 739. 

The rule in this clause does not apply where the tenant encroaches 
upon the land of his landlord. In such a case it is in the option of the 
landlord either to treat him as a trespasser (and tlms to eject him out of 
the encroached lands) or to treat him as a tenant in respect of those lands. 
The tenant has no right to compel the landlord to treat him as tenant^ 
“It would seem strange, if, as a matter of law, a tenant were allowed, 
without the landlords permission, to appropriate any land which ad- 
joins his owm tenure, and then when the landlord complained of the 
trespass and required him to give the land up, he were allowed to take 
advantage of his own wrong and to insist upon retaining possession of it 
until the expiration of his tenure” — Naddyar Chand v. Meajan, 10 Cal. 
820. But once the landlord has accepted him as a tenant for some time 
in respect of the encroached lands, he cannot afterwards turn back and 
treat the tenant as a trespasser — Khondar Abdvl Hamid v. Mohini Kant, 4 
C.W.N. 508. 

On the above principle, a tenant of land, even having a permanent 
right of tenancy on the land, cannot acquire an easement by prescription 
upon other lands of his lessor. For, a tenant is always a tenant and 
never an owner of the land. He always derives his. rights from the 
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lessor, and as the latter cannot have the right o£ enjoyment o£ an ease- 
ment as of right against himself, so neither can his tenant against him 
—Adani Chander v. Baikonta, 29 Cal. 363; UdU Singh v. Kashi Ram, 14 
All. 185; Jeenab Ali v. Allabuddin, 1 G.W-N. 151. 

576. Clause (e) — ^Destruction of property ; — This clause does not 
apply where tlie paities have specifically agreed that inspite of land being 
lost by diluvion or damge being caused by flooding, the lessee would 
be liable to pay the whole rent — Svrpai v. Shea Prasad, A.I.R. 1945 Pat 
300, 24 Pat. 197. A let out to B a tliatched shed at a monthly rent. 
During the tenancy, tlie shed was burnt by fire. Thereafter B raised 
another structure on the land inspite of A’s protest: hdd (1) this section 
in terms did not apply, as B neither elected to walk out; nor to suspend 
pa 5 nnent of rent; (2) that the doctrine of frustration applied to leases 
and A could claim that the lease liad come to an end by destruction by 
fire; and (3) tliat under the tenancy B had no right to raise the structure 
of his own treating the lease as the lease of the land only — Kshitish v. 
Shiba Rani, A.I.E.. 1950 Cal. 441. Sec. 108 (e) cannot be invoked in the 
case of agricultural leases — Gurdarshan Singh v. Bishan Singh, A.I.K. 
1963 Pun] 49 (F.B.). Wliere the property leased is not destroyed or 
substantially or permanently unfit, the lessee cannot avoid the lease on 
the ground tliat he does not or is unable to use the land for purposes 
for which it was let out to him, because the doctrine of frustration applies 
to an executory contract but not to a completed conveyance — Raja Dhruv 
Deb Chand v. Raja Harmflhinder Singh, A.I.R.. 1968 S.C, 1024. 

This clause applies where the house is rendered substantially and 
permanently unfit for the purpose for which it was leased. Tlie mere 
fact tliat tlie house is damaged to some extent and is in need of im- 
mediate repair does not entitle tlie lessee to avoid the lease. Thus, where 
a house was damged by earthquake and an engineer who examined the 
house certified that the house was not in imminent danger but that it 
required immediate repairs in some portions, held that the building had 
not been rendered substantially and permanently unfit for occupation 
within tlie meaning of this section — Donaghey v. Weaiherdon, 7 I.C. 
201. In the case of a lease of cofi^ee plants in the coffee garden it appeared 
that the whole of the plantf had been absolutely destroyed by fii'e and 
the lessee consequently abandoned the garden before tlie period; the 
lessee was held not liable for the rent reseived under the lease — Kanhayen 
V. Mayan, 17 Mad. 98. This clause does not in terms apply to agricultural 
leases. It requires that any material part of the property owing to any 
of the' specified causes should have been wholly destroyed or rendered 
substantially and permanently imfit for the purposes for which it was let. 
Thus, where some of the trees in the land perished or decayed in the 
ordinary course of nature, this clause did not apply — Kandoth v. 
Cheriqaulanthol, A.I.R. 1936 Mad. 664 (665), 71 M.L.J. 552, 165 I.C. 855. 

A lessee is not liable for a damage caused to the leased property 
by fire while the property was in the lessee’s occupation, unless negligence 
of the lessee is proved. The bui'den of proof is on the lessor to establish 
negligence of the lessee. But in certain circumstances and on proof of 
certain facts a presimiption of negligence may be "raised against the lessee 
—^Deputy Lai v. Reoti Prasad, A.I.R. 1941 All. 327, 1941 A.L.J. 861. 
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Wlicrc ii porlion of ihe p'roperty demist’d is iniiiidtilcd by sea water 
and is rendered unfit for eiiUivalion,. the tenant is, in an action for rent, 
entitled to proportionate abatement. Tlic principle tnulerlying tin's clause 
is not appplicablc to such a ciisc — Subraniunia v. Kailawbiilh, •1'3 Mad. 
132, 53 I.C. 397. The riglit of a tenant at the general law to claim an 
abatement of rent by reason of a portion of the land having been washed 
away by the action of a ri\'cr cannot be disputed. Hjc onus is upon 
(he tenant to prove the c.stcnt of the diUivion and the corresponding 
abatement which lie may claim — Arun v. Bhagaban, .A.I.R. 1931 Cal. 5;37 
(543) (F.B.), 59 Cal. 155, 35 CIV.N. 1011, 133 I.C. 577; Krista Das w 
Abdul, 25 C.W.N. 32S; Visbmi v. Kunmingal, A.l.R. 1962 Ker. 239. 
Defendants took a certain property on lease for 3 years on a fi.ved annual 
rent. In the second year the crop was completely destroyed by floods 
and it was not possible to raise a second crop. Held: the defendants 
lessees were not liable to pay any rent during that year — P. ValiajjaUij v. 
C. Thomman, .^.I.R. 1956 Trav.-Co. 59. 

Wiere a shed demised by the cantonment autlioritics was blown oil 
and the tenant carried on his business on another premises an e.vijrcss 
agreement was necessar)' to enable tlie cantonment autlioritics to realize 
rent of the premises which had been destroyed — Benarsi v. Cantonment 
Authority, A.l.R. 1933 Lah. 517 (519). But a lessee of salt pans could 
not be excused from repairing or working tliem as agreed, on the ground 
of strike of workmen, when the strike was not unforeseen — Hari Laxman 
V. Secretary of State, A.I.R. 1928 Bom. 61 (62), 52 Bom. 142, 108 I.C, 19. 

If the rent of the whole period of tlie lease had been paid in ad- 
vance, but before the expiry of the period tlie le.Tsed property is destroyed 
by fire, tlie lessee is entitled to a refund of a proportionate part of the 
rent paid in advance, under sec. 65 of the Contract Act — Dhuramsey v. 
Almedbiwy, 23 Bom. 15. 

Upon the destruction of the leased premises the lessee is entitled 
to treat the lease as void by giving a notice to the landlord; and as soon 
as he avoids the lease, he must vacate the building and give vacant 
possession of it to the landlord. He is not entitled to retain possession 
of the premises till such time as it suits him, and then make the destruc- 
tion of the premises by fire, the ground for putting an end to the lease 
so far as the remainder of the term is concerned — Briiel & Co. v. Haji 
Siddick, 12 Bom. L.R. 474, 6 I.C. 909. Unless he 1i.ts given vacant 
possession of the house to the landlord, he cannot be said to have ex- 
ercised his option of avoiding tlie lease. Wierc, therefore, a tenant 
who rented a godoivn gave notice to his landlord that he (the tenant) 
had exercised his option to terminate the tenancy upon the destruction 
of the godomi, but it was found that several bags of sugar belonging to 
him were still lying in tli.e godo\vn, held that the tenant must be taken 
to have been in occupation either under his original tenancy or under 
a similar one resulting from his holding over, and was therefore liable 
for rent— Siddick Haji v. BrueJ <£ Co., 35 Bom. 333, 8 I.C. 1049; Munmi- 
swamy v. Muniramiah, A.I.R. 1965 Andh, Pr. 167. If the tenant docs 
not invoke the doctrine of frustr;\tion the lease shall continue for the 
benefit of both the parties. Tlierefore in case of partial destruction of 
the leased property the tenant caunot claim reduction of rent, nor can 
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lie suspension in the case of complete destruction — Dr. Kundan 

Lai V. Shamshad Ahmad, A.I.R. 1968 AH. 225; Jitoanlal & Co. v. Manot 
& Co., 64 C.W.N. 932. Even if a house is destroyed wholly, the lease 
is not terminated unless the lessee s6 chooses — Jkvanlal v. Manot & Co., 
64 C.W.N. 932. 

Proviso to clause (e) -. — ^The lessee is not entitled to the benefit of 
clause (e) if the property is destroyed through the wrongful' act of his 
owm. Tlius, the lessee of certain premises stored cotton bales therein. 
Tlie watchrnan in charge of the bales left a lighted kerosene oil lamp 
near tlie bales and went away to have liis meals. Tlie lamp burst, the 
cotton bales caught fire and considerable damage was caused to tlie 
leased premises by the fire. Held that the lessee was liable for the 
damage caused — Girdaridoss v. Ponna Pillai, 39 M.L.J. 233, 59 I.C. 252. 
But where tlie lessee of a building stored alcohol in it, and through some 
unknoivn cause fire broke out and the building was burnt to ashes, and 
it appeared that die lessee’s watchman was absent when the fire broke 
out, held that there was no negligence on the p.irt of the lessee — East 
Indian Distilleries Ld. v. Mathias, 51 Mad. 994, 55 M.L.J. 663, 114 I.C. 
234, A.I.R. 1928 Mad. 1140 (1141, 1142). 

577. Clause (f)— Repairs ; — ^None of die clauses of this section 
entides the lessee to call upon the lessor to repair the property. Unless 
there is an express contract to that effect, the lessor is not necessarily 
bound to make any repairs' whatever — Bijoy v. Howrah Amata Light Ry., 
38 C.L.J. 177, A.I.R. 1923 Cal. 514;' Steuart & Co. Ltd. v. C. Macker- 
tich, A.I.R. 1963 Cal. 198. Hiis Act imposes no obligation on the land- 
lord to repair. On die contrary, a qualified obligation in that respect 
lies on the tenant under clause (m) — Ldkhniichand v. Ratanhai, 51 Bom. 
274, A.I.R. 1927 Bom. 115 (118). In the absence of a contract to do repairs 
or of an obhgation imposed by statute, there is no obligation on the 
part of the landlord to put the preim'ses in a habitable condition — 
Chappell V. Gregory, (1864) 34 Beav. 529; or to do any repairs what- 
ever upon diem — Gott v. Gandy, (1853) 2 E. & B. 845, ei^en though by 
die neglecting to do so they become iminhabitable — Arden v. Pullen, 
(1840) 10 M. & W.,321. Hie lessee in exercise of his‘ right to repair can- 
not replace die tiled roof by a roof made of cement slabs — Smt. Gyan- 
wati Naithani v. Udai Raj, A.I.R. 1964 All. 417. 

Even if the lessor was imder an obhgation to effect repairs and fails 
to comply ivith die request of the lessee, the latter is not entitled to 
terminate the tenancy. He can excute the repairs himself after giving 
reasonable notice to the lessor and recover the amount e-\pended by him 
by deducting it from the rent of otherwise — Bijay v. Howrah Amata Light 
Ry., 38 C.L.J. 177, 72 I.C. 98, A.I.R. 1923 Cal. 524. 

Hie tenant is entitled to deduct from the rent the expenses of neces- 
saiy repairs done by liim, even thougli there is a covenant in the lease 
to pay rent ivithout deduction — Graham v. Colonial Government, 12 
C.L.J. 351, ‘6 I.C. 131. See in tliis connection Abdul v. China, A.I.R. 
1951 Ass. 62 and Augustine v. Chandi, A-.I.R. 1953 Tr.-Coch. 462. Where 
the landlord fails to carry out the repairs which the Rent Act requires 
him to do, the tenant is not entitled to suspension or abatement of rent 
— N. M. Industries Ltd. v. Birendra Nath, A.I.R. 1957 Cal. .232. 
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The tenant can deduct from the rent the e.vpcnscs of only tho.sc 
repairs which the landlord was bound to execute, and it is for the tenant 
to establish that the landlord was bound to execute them. It is not 
enough to show that the landlord had executed similar repairs in ijrcvi- 
ous years — Bolton v. Donald, 3 A.L.J. 134. 

Upon a breach of covenant to repair by the lessor the lessee’s remedy 
is only deduction from rent, or damages or re-imbursement of money 
spent in repairs. There is no question of specific iierformance — Bansi v. 
Xrishna, A.I.R. 1931 Pat. 508. Tlie claim must however be put foi^vard 
in the pleadings — ibid. Where the Rent Act imposes a duty on the 
landlord to repair, the tenant cannot invoke the remedy provided by sec. 
108 (f) T. P. Act — Behari v. Kiinjar Lai, A.I.R. 1963 All. 439. 

578. Clause (g) — ^Payment by lessee for lessor : — ^A putnidar making 
certain revenue payments due by his defaulting superior landlord is 
entitled to recover the same from the latter, even though a separate 
account had been opened for such payments — Smith v. Dinonath, 12 Cal. 
213. Where the lessee pays the land revenue payable by llie lessor, the 
lessee can recover it from the lessor — Faiyaztinnissa v. Bajrang, A.I.R. 
1927 Oudh 609, 104 I.C. 358. In a suit foi rent the tenant can ask for 
the deduction of water-tax and the property tax paid by him — Acharya, 
T. K. S. V. Satyamma, S. (1966) 1 An. L.T. 11. 

Where the lessee is threatened with disturbance or eviction by the 
act of a prior mortgagee, for payment of which debt the lessor has made 
himself liable, that threat amounts to a breach of covenant for his enjoy- 
ment. If a sum is paid by the lessee to avoid eviction and disturbance, 
it must in reason be one which the lessor is bound to make good, and 
hence the lessee is entitled to recover the same from the lessor — hicara 
V. Ramappa, A.I.R. 1934 Mad. 658 (661), 152 I.C. 201. 

In the case of a sub-lease of property which is subject to a mainten- 
ance charge and the sub-lease contains a covenant for quiet enjoyment, 
on the sub-lesssor failing to pay die amount of the maintenance the sub- 
lessee is entitled to pay the same in order to secure quiet enjoyment 
and to recover it from the sub-lessor— A'on/uppa v. Rangastoami, A.I.R. 
1940 Mad. 410, (1940) 1 M.L.J. 200, 1940 M.W.N. 266. 

Tile lessee can make only those payments on behalf of the lessor 
which the latter was bound by law to pay. Thus, where in execution 
of a decree against the lessor liLs interest in the property was put to sale, 
and the lessee deposited money under sec. 310A, C. P. Code, 1882 (now 
O. XXI, r. 89 of the Code of 1908) to set aside the sale, and brou^it 
a suit against his lessor to recover the money, held that the money jiaid 
by the lessee under sec. 310A ivas not money which the lessor was 
bound by law to pay, and that therefore such payment did not afford 
any ground to sue the lessor for its recovery — Bipin Behari v. Kalidas, 
6 C.W.N. 336. 

Where the tenant pays Corporation rates due by the owner on receipt 
of a demand notice from the Corporation under sec. 246, Calcutta Muni- 
cipal Act, 1951 the amount so paid can be adjusted against rent if there 
is an understanding between the parties for such adjustment— Wffs/n'hfln 
Bibi V. Parul Bala Duita, 62 C.W.N. 778. 


122 
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579. Clause (h) — ^JRemoral of trees, fixtures : — Tlie old clause ran 
thus: "Tlie lessee may remove at any time during the continuance of 
the lease, all things, etc.” Tliat is, this clause only allowed the tenant 
to remove “during the continuance of the lease,” aU things which he 
might have attached to the land, and nothing was said as to the rights 
of the parties in respect of such things after the determination of the 
lease, if tliey had not already been removed by the tenant. Tlie ques- 
tion arose whetlier the tenant forfeited all his rights in such things if 
he had not so removed them ; and it was held that according to local 
usage, the option was witli tlie lessor either to take the building on pay- 
ing compensation, or if he was unwilling to pay compensation, to allow 
the tenant to remove tlie building — Ispiai Kani v. Nazarali, 27 Mad. 211 
(217 ) ; Angammal v. Aslami Sahib, 38 Mad. 710 (735) ; Kanai -Lai v, 
Ras«1k Lai, 19 C.W.N. 361, 23 I.C. 762. Wiere the terms of the lease 
did not provide for payment of compensation to the tenant, the Court 
had a discretion, in a proper case, to allow reasonable time to the ten- 
ant after the expiry of the tenancy to remove his superstructure from 
the land — Raja Avergal v. Noor Mohomed, 66 I.C. 48, A.I.R. 1922 Mad. 
349 ; Angummal v. Aslami Sahib, 38 Mad. 710 (736) ; Gacinda v. 
Ch^rusila, 60 Cal. 1042, 37 C.W.N. 791 (795), A.I.R. 1 933' Cal. 875. Where 
after die termination of the tenancy, the tenant took no steps for 2 years 
to remove his structures, and after 2 years brought a suit to remove 
the structures or to recover compensation, his claim must be disallowed 
—jGovinda v. Charusila, supra. 

Tlie present clause, as now amended, allows the tenant to remove 
the fixtures even after the determination of the lease, so long as he is in 
possession, but not afterwards. 

The amended clause has introduced no new principle but has only 
extended the period within which the tenant could remove, beyond the 
‘continuance of die lease’ to any furdier time during which he is in posses- 
sion of die property leased. Tlie old clause (h) limited the tenant’s right 
to remove as a right to be exercised during the term, but it failed to 
notice that cases of hardship might arise where a tenancy was suddenly 
determined, e.g., by a mortgagee’s sale or by Land Acquisition proceed- 
ings. These difiiculties have been removed in the amended clause by 
an extension of the period — Gooinda v. Charusila, 60 Cal. 1042, 37 
C.W.N. 791 (796). If die tenant once quits possession, the fixtures be- 
come the property of the lessor — Khimjee v. Pioneer Fibre Co., d3 Bom. 
L.R. 576, A.I.R. 1941 Bom. 337 (338). But see India Electric Works Ltd. 
V. B. S. Maniosh, A.I.R. 1956 Cal. 148, wherein it has been laid doivn 
that clause (h) "is not a clause of forfeiture and it is not declared dierein 
that after the expiry of the term of the lease or after the lessee has ceas- 
ed to be in possession his title to the fixtures will be forfeited.” 

According to the maxim “Quinequid plantatur solo solo cedif' in 
England the buidhngs etc. created upon or afiixed to the soil by a lessee, 
in the absence of a contract to the contrary, cannot be removed by the 
lessee at the termination of the lease and become the property of the 
lessor. But in India the position is governed by cl. (h) of this section 
under which the buildings etc. upon termination of the lease can be 
removed by the lessee, unless there is a contract to the contrary — Bally- 
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gunge Bank v. Comr. of Income-tax, A.I.R. 1947 Cal. 159, 50 C.W.N. 
598. But see contra Jungrajsa v. Umrao Singh, A.I.R. 1950 MJ3. 39. Tlie 
effect of this elause is that tlie lessee is the owner of the buildings etc. 
put up by him on the lessor’s land — Laxmipat v. Larsen, A.I.R. 1951 
Bom. 205, 52 Bom. L.R. 688. Equitable principles cannot override the 
operation of this clause. Even where the lessor has granted or contract- 
ed to grant peimanent rights, and on the faith thereof the lessee has 
created the structures, he is not entitled to compensation for them notwith- 
standing this clause — Darbari Lai v. Raneegang Coal Assn., A.I.R. 1944 
Pat. 30, 22 Pat. 552. See also Chhedi v. Mahipal, A.I.R. 1951 Pat, 600. 
A lease of certain brick-fields provided for forfeiture of the materials 
remaining on the land on expiration of the lease. After its expiration 
the lessor allowed certain items as a matter of grace to be removed by 
the lessee : held that there was no waiver on the part of the lessor of the 
condition of forfeiture — Karnani Industrial Bank v. Province of Bengal, 
A.I.R. 1949 Cal. 47, S3 C.W.N. 195. 

This section is subject to a contract to the contrary ; and so where 
the terms of the lease provided that “on determination of tlie tenancy 
the erections raised on the premises would belong to the lessor, unless 
the lessee removed them on the determination of the lease or within 2 
months thereafter, upon payment of all rent due and performance of all 
conditions”; and the lease was determined for non-payment of rent, 
whereupon the lessee agreed to the lessor's entering into possession, held 
that the fixtures would pass to the lessor — Cook & Co. v. 'Phillips, 34 
C.W.N. 786 (788), 130 I.C. 222, A.I.R. 1931 Cal. 133 ; Indian Electric 
Works Ltd. v. B. S. Mantosh, A.I.R. 1956 Cal. 148. 

Apart from estoppel or contract, the tenant has no right to demand 
compensation for buildings left by him on the premises when he quits 
them. In the absence of evidence of an express consent on the part of 
the landlord to the erection of the superstructure by the tenant, the mere 
fact that the landlord knew of the construction of the building would 
not lead to the presumption that there was any undertaking by the land- 
lord to pay for the house if the tenant did not remove it — Angammal v. 
Aslami Sahib, 38 Mad. 710. (735). Where the lessee for a term is permit- 
ted to build structures consistent with the lease and there is no contract 
or usage against his removing the structures the lessor cannot be compel- 
led to take the structure on payment of compensation— Chondt Charan 
V. Ashutosh, 40 C.W.N. 52. 

Where the lessees lost their right by a decree in a mortgage suit not 
having given them an opportunity to remove the building, they were 
allowed to remove tliem unless tlie lessor chose to take them on pay- 
ment of compensation — Kanai v. Rasik, 19 C.W.N. 361, A sub-lessee is 
entitled to the benefit of cl. (h) and can remove a structure made by him 
— 'Mana Devi v. Malki Ram, A.I.R. 1961 All. 84. 

If after the tenant has erected buildings on the land, the lease turns 
out to be invalid, the tenant is only entitled to have the superstructure 
removed by him, and not to any compensation — Govindasami v. Ethir- 
ajammal, (1916) 1 M.W.N. 180, 34 I.C. 1. A tenant cannot claim compen- 
sation for improvements, but he is entitled to remove the materials — 
—Smt. Chapala Devi v. Rakhal Chandra Sen, A.I.R. 1964 Pat. 363. If 
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the landlord appropriates the materials o£ any super-structure the tenant 
can recover the value thereof — Sundareswar Devasthanam v. Marim- 
ufhv, A.I.R. 1963 Mad. 369. If any structure is built with the consent 
of the lessor the lessor cannot claim compensation for the structure so 
built on tlie determination of die lease, his only right being to remove 
die structure— B. Mohammad Hayath Saheb v. Radhakrishna Bhatta, 
(1968) 1 Mys. L.J. 63. 

Tliis clause should be read with the clause (o), and the meaning 
of the two clauses read together is that the lessee is entitled to remove 
those trees and buildings which he himself has attached to the earth, 
and that he is prohibited from removing the trees and buildings which 
he has not himself attached to the earth and which stood on the land 
at the time of lease — Vasudeva v. Valia, 24 Mad. 47 (53) ; Gangamma 
V. Bhomakka, 33 Mad. 253 ; Kedar l^ath v. Govinda, 32 C.W.N. 366 (371), 
108 I.G. 242. As regards trees planted by the mulgeni tenant himself 
since the grant of the lease, the tenant has every right to cut them whe- 
ther diey are timber trees or otherwise — Ganesh v. Hanmairf, A.I.R. 1952 
Bom. 100, 53 Bom. L.R. 800. The lessee is not entitled to fell or sell 
timber trees but he can make use of non-timber trees and utilise its 
usufiruct as a person of ordinary precedence — ibid. As regards the spon- 
taneous growth after the lease was granted, the lessee cannot cut timber 
trees, but he can cut tlie non-timber trees and put them to any other 
use as he pleases — ibid. 

The principle underlying sec. 108 can be invoked in the ci\se of 
agricultural leases in the absence of special custom to the contrarj'. Con- 
sequently in the case of a perpetual lease of land for agricultural i^urposes, 
the lessee is, in the absence of special custom to the contrary not entitled 
to claim timber of trees which has spontaneously grown on the land — 
Gur Prasad v. Mehdi Husain, A.I.R. 1942 Oudh 460 (462), (1942) O.W.N. 
435, 201 1.C. 728. See also Ganesh v. Hanmant, supra. l^Hiere no under- 
proprietary rights have been conferred upon the lessee, he cannot claim 
o\vnership of such trees as mentioned above — Ibid. 

‘Attached to the earth’: — ^For the meaning of this term, see Note 
20 under sec, 3 and Note 78 under sec. 8, 

A tenant who has planted trees on the land has Ihe right of cutting ‘ 
down and making use of them — Sitabai v. Shambhti, 38 Bom. 716. A 
lessee may remove trees which he has himself planted and buildings 
which he has himself erected, provided he leaves the property in the state 
in which he received it—Vasudcoa v. Valia, 24 Mad. 47 (53) (F.B.). See 
in this connection Velu v. Lakshmi, A.I,R. 1953 Tr.Coch. 584. A trespas- 
ser is not entitled to any compensation for the trees planted by him — 
Rev. Father K. C. Alexander v. State of Kerala, A.I.R. 1966 Ker, 72. 

A trade fixture,- i.e., a fixture put up for business can be removed 
by the tenant — Chaturbhuj v. Bennett, 29 Bom. 323, (335). If a Munici- 
pal Board fails to remove night-soil deposited on land taken on lease 
even after delivery of possession to the lessee, its right to tlie night-soil 
is not lost — Mvnicipal Board, Meerut v. Bir Singh, A.I.R. 1965 All, 527. 

579A. Clause (i)— Growing crops ; — ^Compare the last para of sec. 51, 
and see Notes 8 and 78, ante. IWiere the effect of an award and the 
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decree passed thereon in a suit for possession of land was that if X did 
not deposit the money payable to Y before certain date, Y was entitled 
to remain in possession and he raised crops on the land: held that Y 
was entitled to tlie benefit of this clause and X was not entitled to in- 
sist that Y should make over possession of the crops to X along with the 
land or pay the value of die crops — Gangamma v. Mahabala, A.I.R. 1937 
Mad. 879 (882), 46 M.L.W. 676. 

580. Clause (j) — ^Transfer by lessee of his interest : — This clause is 
not retrospective, and does not apply to tenancies created before the 
passing of this Act — Madhav Chandra v. Bijoy Cband, 4 C.W.N. 574 ; 
Hari Nath v. Raj Chandra, 2 C.W.N. 122; Umakanta v. Kashiram, 23 
I.C. 246 (Cal.) ; Mohendra v. Krishna Kumari, 46 I.C. 656 (Cal.). Tlius, 
a permanent tenancy created before the passing of this Act for die pur- 
poses of habitation cannot be transferred (even though no buildings have 
been erected on the land for the purpose of habitation), if the document 
creating the tenancy does not confer upon the lessee the right to trans- 
fer and there is no evidence of a local custom in favour of such transfer 
-^Sa/ar Ali v. Abdul Rashid, 39 C.L.J. 585, A.I.R. 1924 Cal. 1012 ; Bans! 
Singh V. Chakradhar, A.I.R. 1938 Pat. 569 (572), 17 Pat. 358, 19 P.L.T. 
781. So also, a tenancy of homestead land from year to year which 
was in existence before the passing of this Act and which was not trans- 
ferable except by custom, is not governed by this Act, and this clause 
does not make it transferable absolutely or by way of sub-lease — Ananda 
Mohan v. Govinda, 20 C.W.N. 322, 33 I.C. 565 (567); Ramcharan v. 
Uari Charan, 7 C,L.J. 107 ,- Umakanta v. Kashiram, 23 I.C. 246 (Ca).) ; 
Madhusudan v. Kamini, 32 Cal. 1023 ; Sarada Kanta v. Nobin Chandra, 
54 Cal. 333, 31 C.W.N. 231 (234); A.I.R. 1927 Cal. 39 ; Hanuman Prasad 
V. Deo Charan, 7 C.L.J. 309 ; see also Kamala v. Nibaran, A.I.R. 1932 Cal. 
Cal, 431 (432-33), 36 C.W.N. 149, 138 I.C. 72. But see Md. Sharif v. 
Waqf Banam-i-KJiuda, A.I.R. 1947 All. 49 where it has been held that 
this section has only declared the law as previously administered. A 
lease-hold interest was transferable even before the Act, as there was 
no rule of law imposing restriction upon such alienation. So a permanent 
lease created before the passing of the Act can be transferred by the 
lessee. If the lease of homestead land is created after this Act, the in- 
terest of the lessee is transferable imder this clause — Mohendra v. Kri- 
shna Kumari, 46 I.C. 656 (Cal.). A non-agricultural tenancy created after 
the passing of this Act is transferable, unless any custom or contract is esta- 
blished to die contrary — Kishori Lai v. Kamini, 37 Cal. 377 (383). A ten- 
ancy from month to month is assignable, — Ram Barai Singh v. Tirtha Pada 
Misra, A.I.R. 1957 Cal. 173. 

In the Punjab the rule contained in the clause is followed. Thus, 
where the question as to whether a particular right of tenancy is trans- 
ferable or not, the presumption under the general law as laid dowm in 
this clause is that in tire absence of contract or local usage to the con- 
trary, the right is alienable. Where, therefore, the landlord alleges that 
the tenancy is by custom not alienable, the onus is on him — Rahmatulah 
v. Atta Mahammad, A.I.R. 1937 Lah. 360 (362), 173 I.C. 198. Tliere is 
no presumption that a right of residence on a city site is inalienable 
such as arises in the case of villages or small towns where tlie residential 
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sites belong to the agriculturists — Ibid. Sub-lessee from a statutory tenant 
acquires no right of tenancy — Anand Nivos v. Anandji, A,I.R. 1965 S.C. 
414. Where a tenant forms a partnership in a shop let out to him oblig- 
ing himself to work for tlie firm only, there is no sub-letting, even though 
rent is to be paid out of the partnership fund — Sivanandan v. Tribuven- 
das Vendravatif 81 Mad. L. W. 478. 

Where the land in dispute or part of it is covered by a kothi, the 
presumption is that it was let for building purposes and the lessee of 
such land has a right of transfer. Where the land is merely appurtenant 
to it as part of the compound of the kothi and was let as such, the lessee 
possesses a ri^t of transfer of the nature described in this clause — Joti 
Prasad v. Har Prasad, A.I.R. J.932 All. 473, (1932) A.L.J. 567, 139 I.C. 
346. 


Inspite of the rule contained in this clause as to the alienability of 
leases, it is open to the parties to covenant against such alienation and 
a sub-lease given in contravention of such covenant is invalid as between 
the original lessor and lessee, though it is valid as between the original 
lessee and the sub-lessee — Abdulla v. Mohammad, 26 Mad. 156 ; and 
the landlord will be entitled to bring a suit for damages — Sital Prosad 
V. Dildar Ali, 1 P.L.J. 1, 33 I.C. 408. A' covenant not to sub-let premises 
is not broken by the subletting of part only of the premises — EsdaiJe 
V. Lewis, (1956) 2 Ah. E.R. 357. Wliere a tenant is forbidden under 
the terms of the lease to sublet the premises, a sub-tenant in possession 
cannot contend that the premises are lawfully sub-let for the purpose 
of 'claiming the benefit of sec. 11 (3) of the West Bengal Premises Rent 
Control Act — Haripada v. Sailesh, A.I.R. 1952 Cal. 141. WHiere one of 
the conditions of the tenancy was that the tenant must cairy on business 
on the premises let, then the application of cl. (j) is excluded — Md. Safi 
V. Union of India, A.I.R. 1953 Cal. 729. In the case of a lease contain- 
ing a covenant against sub-letting without the landlord’s consent: (1) 
There can be at law a sub-lease, wthout the previous consent of tlie 
lessor. The sub-lease is not invalid, but it is liable to be affected by 
the forfeiture of the head lease, unless consent has been unreasonably 
withheld. (2) Upon the sub-lessee taking possession on tlie e.\pecta- 
tion of the lessor recognizing tlie sub-tenancy, the lessee becomes res- 
ponsible to the sub-lessee on a covenant for quiet .enjoyment. (3) On the 
other hand, the transaction is to be regarded as an agreement to grant 
a lease with the landlord’s prior ivritten consent and die lessee may 
protect himself against possible claims of damages by making the con- 
tract subject to die landlord’s consent. (4) Wliere the lessee does not 
apply for the landlord’s consent at die time fixed or after a reasonable 
time (fixing the same by due notice), the sub-lessee is entitied to rescind. 
If the sub-lessee repudiates before that time, the lessee is entided to 
relief — Batfersby v. De Cruze, (1936) 63 Cal. 31. An absolute demise 
by sub-lease for the unexpired residue of the term operates not as an 
assignment of the term, but only as a sub-lease, and is not a breach of 
covenant against assignment — Hansraj y. Be joy Lai, A.I.R. 1930 P.C. 
59, 57 Cal. 1176, 57 I.A. 110, 34 C.W.N. 342, 122 I.C. 20. See in this 
connection Lodna Colliery Co. y, Bepin, 55 I.C. 113, 1 P.L.T. 84. 

’Where the grantee of a lease transfers the whole of his term to the 
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siib-granlcc on terms similar to the original lease, stieh tr.insfer operates 
by way of sub-demise and not of assignment — Ham Kmkar v. Saltja 
Charan, 66 I.A. 50, (1939) 1 Cal. 283, 43 C.W.N. 281, .-V.I.R. 1939 P.C. 
14; Nanjapjxi v. Rangastcami, A.l.R. 1940 Mad. 410, (1910) 1 M.L.J. 
200, 1940 M.W.N. 266; sec also liansraj v. Dejotj Lai, 57 I.A. 110, 57 
Cal. 1176, A.I.R. 1930 P.C. 59. Tlie distinction between a sub-lease 
and an assignment is that in a sub-lease the whole oi any part of the les- 
see’s interest can be transferred, while in an assignment the whole of 
die interest in the propertj' must be transferred. Even if the whole of 
the lessee’s interest is subdemised, the sub-lease docs not operate as an 
assignment. So there is no privity of contract or privity of estate be- 
tween die sub-lessee and the superior landlord — Abba Ali v. Mulraj, 

A. I.R. 1947 Sind 163, I.L.R. 1946 Kar. 454. A transferee of a specific 
portion of a holding is not liable for the entire rent, but only to that 
portion of the rent which could be apportioned to the area in his exclu- 
sive possession — MacUtabilata v. Btriio Kristo, A.l.R. 1911 Pat. 129, 10 

B. R. 652 ; and the apportionment may be effected in accordance with 
the principle laid down in the latter part of see. 109 post — ibid. Even 
where the lessor’s consent is required for the assignment of a lease by 
the lessee and he assigns it without such consent, the assignment is valid 
and operative, and the only right that the lessor has is to sue the lessee 
for damages for breach of the contract — Treasurer v. Ttjabji, A.l.R. 1948 
Bom. 349, 50 Bom. L.R. 240. In such a case the obligations of the lease 
will continue and the assignee will also be liable for them — ibid, llic 
words “such consent, however, not to be unreasonably withheld in the 
case of respectable or responsible person’’ in a lease do not amount to a 
separate and independent covenant by the lessor that he would not refuse 
consent except upon reasonable grounds. 'Tlicse words relieve the 
lessee from the burden of the covenant if the lessor unreasonably with- 
holds his consent in the case of a proposed assignment to a respectable 
or responsible person — JCamala Ranjaii v. Baijnath, A.l.R. 1951 S.C. 1, 
1951 S.C.J. 13 ; Shankar Prasad Goenka v. State of Madhya Pradesh, 
A.I.R. 1965 Madh. Pra. 153. 

The distinction between an assignment and relinquishment is clear. 
The consent of the lessor to an assignment is not necessarj' in the absence 
of a contract or local usage to the contrarj'. But in the case of re- 
linquishment, it can only be in favour of the lessor by mutual agreement 
between tliem — H. King v. Republic of India, A.l.R. 1952 S.C. 156. 

A lessee cannot make an underlease for a longer term than his own 
lease. If an underlease mentions no term, it cannot be construed to have 
effect beyond the interest of the grantor — Harish Chundcr v. Srcc Kali, 22 
W.R. 274. During the subsistence of tenancy the tenant A brought B 
on the land as a sub-tenant. After tlic expirj' of lease of A, B continued 
possessing the property exclusively. A sold her interest to C. B never 
paid rent to C nor was recognized as tenant by him: held, as soon as 
the interest of A came to an end, the interest of B as sub-tenant also 
came to an end and B could not subsequently rank as tenant of C. 
Hence C could not sue B in ejectment as tenant after sern'ce of a notice 
to quit — Biraja Stindari v. Mahamaya, A.l.R. 1941 Cal. 599. Wicn the 
original lease has not been determined, the lessor cannot treat the sub- 
lessee, holding under a v.alid sub-lease, as if he u'as his tenant and not 
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the tenant of his sub-lessor, and sue him directly for rent — Ganges Mflnfg. 
Co. V. RadJiaram, A.I.R. 1945 Cal. 89, 49 C.W.N. 63. As purchaser in 
the lessee’s interest at an execution sale, the lessor would no doubt be 
entitled to realise rent direct from the sub-lessee, but the rent would be 
the rent which the sub-lessee was liable to pay under the sub-lease — ibid. 
It is elementary that as between the lessor and the sub-lessee tliere is 
neither privity of contract nor privity of estate and the sub-lessee would 
not be bound by the covenants of tlie principal lease — Jagadish v. Md. 
Bukhtiyar, A.I.R. 1953 Pat. 409; covenants of the principal lease— /agcdfe/i 
V. Md. Bukhtiyar, A.I.R. 1953 Pat, 409; Bohan v. Champabai, A.I.R. 1949 
Nag. 336, I.L.R. 1949 Nag. 432. Permission granted by the tenant to 
others to use the premises does not amount to sub-letting — Petroleum 
Workers Union v. A. Mohamed & Co. A.I.R. 1967 Mad. 33. 

A decree for ejectment of the lessee obtained by the lessor can be 
executed against the sub-lessee as he is bound by tlie decree within the 
meaning of Or. 21, r. 85 (1), C, P. Code — Yusuj v. Jyotish, 59 Cal. 739. 
See also Ramkissen v. Brijraj, 50 Cal. 419. But see contra Ezra v. Gtibbay, 
47 Cal. 907. If the sub-lease is a permanent one the decree for eject- 
ment against the lessee does not bind tire sub-lessee unless he is made a 
party to the suit — Svkumar v. Nagendrabala, 71 C.L.J. 209, A.I.R. 1940 
Cal, 393, 190 I.C. 622, A valid notice to quit not only determines the 
original demise, but any sub-lease which the tenant might have made, 
provided the sub-tenant has no right independent of the right of his 
lessor. Such a sub-tenant is not a necessary party to a suit for eject- 
ment brought by the superior landlord — Yusuf v. Jyotish, supra. A 
lessee by a voluntary surrender of his lease cannot however prejudice 
the right of his underlessee — Ibid. 

This clause provides that the liability of the lessee shall not cease by 
reason only of the transfer. Tlierefore, a lessee does not cease 
to be liable to pay rent to his landlord even after he (lessee) has transferred 
his interest in the property leased — Bhola Nath v. Durga Prosad, 12 
C.W.N. 724; Manmatha v. Balai, 70 I.C. Ill, A.I.R. 1924 Cal. 359; 
Manmatlm v. Nalinalisha, A.I.R. 1925 Cal. 423; Ardeshar v. K. D. Bros., 
A.I.R. 1925 Bom. 330, 27 Bom. L.R. 553, 88 I.C. 79, and it is 
no answer to a suit for rent brought by the landlord against the lessee, 
that the transferee from the lessee is willing to pay the rent — Akrurmani 
V. Madhab Chandra, 47 I.C, 800 (Cal.). A mere assignment of a lease 
does not release the lessee from his liability under the personal covenant. 
Tliere must be actual substitution of the assignee as tlie person liable on 
the personal covenant. Tlius, a judgment against the assignee for the 
rent due which remains unsatisfied is no bar to a subsequent claim against 
the lessees for the amount unpaid, the causes of action being different 
— Municipal Corporation of Bombay v. VasantlaJ, I.L.R. (1938) Bom. 471, 
A.I.R. 1938 Bom. 360, 40 Bom, L.R. 497. Tliere is no consistency whatever 
between the liability oS the original lessee on his covenant and that of the 
assignee by reason of privity of estate, though the several liabilities are in 
respect' of the same subject-matter — Ibid. Wiere there is a direct coven- 
ant by the lessee to pay to the lessor die rent; mere acceptance of rent from 
an assignee of the lessee by the lessor will not relieve the lessee from his 
personal covenant. ’Hie English rule of reddendum does not apply to 
such cases — Abdul v. Phiroz, A.I.R. 1936 Bom. 88 (89), 60 Bom. 394, 161 
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■I.C. 57. Where the lease provides that the lessee is not competent to 
transfer his ijara riglit, tliat such transfer, if made, shall not bind the lessor 
and that if by operation of law such transfer becomes binding on the lessor 
even then the lessee shall remain bound to pay the rent so long as the 
transferee shall not furnish security to be fixed by the lessor for the pay- 
ment of rent, the lessor is not bound to fix the security for the due pay- 
ment of rent by the transferee whenever the lessep chooses to transfer his 
right and the lessee’s personal liability to pay rent shall continue even 
after transfer — Satyaniranjan v. Sarjubala, 33 C.W.N. 865 (871) ; affirmed 
33 C.W.N. at p. 872 (P.C.). The lessee’s liability (e.g., to pay rent) does 
not cease even though he gives notice of .the transfer to the landlord, un- 
less the lessor consents to it — Sashi BJiushan v. Tara Lai, 22 Cal. 494 (500); 
Satyaniranjan v. Sarajubala, 33 C.W.N. 865 (870); affirmed S3 C.W.N. at 
p. 872 (P.C.); Deoidas Bhotfa v. Ratnakar Rao, (1965) 1 Mys. L.J. 731. 

But when, after a tenant has transferred his interest to another 
the landlord accepts rent from the transferee, the presumption is that 
the latter is accepted by die landlord as his tenant — Nabakumari v. Behari 
Lai, 34 Cal. 902 (P.C.). The lessee shall cease to be liable if the lessor 
accepts rent from the assignee and thereby creates privity of contract 
between himself (lessor) and the assignee — Thethalan v. Eralpad, 40 Mad. 
1111 (1113). But see Abdul v. Phiroj, supra. A lessor carmot recover 
rent from one only of the heirs of the deceased original lessee when he 
admits an assignment of the lease to a third party though unrecognized, 
and does not prove that such assignee is not in possession but the defen- 
dant is — Lakshmimrayan v. Girija Sankar, (1938) 42 C.W.N. 1088. 

Tlie assignee also is liable to the original lessor in respect of all 
covenants running with tire land, which include a covenant to pay rent. 
The assignee is tiierefore directly liable to the lessor for the payment 
of rent. The doctrine applies even where the title of the assignee is 
derived under a Court-sale — Viraoadrayya v. Basangowda, I.L.R. 1940 
Bom. 828, 42 Bom. L.R. 279, A.I.R. 1940 Bom.’ 154. The assignee of the 
lessee, however, is not liable for interest on the arrears of rent — Ibid. 
The lessor may at the same time sue the lessee on the e.xpress covenant 
and the assignee upon the privity of estate, though he can have execution 
against one only — 'Kunhamian v. Anjelu, 17 Mad. 296; Mammatha v. 
Nalinaksha, A.I.R. 1926 Cal. 324, 79 I.C. 557; Govinda v. Md. Hosain, 
A.I.R. 1925 Sind 296, 87 I.C. 802. Covenant to pay ground rent ahd 
taxes is a covenant which runs with the land — Ardeshar v. K. D. Bros., 
A.I.R. 1925 Bom. 330 (331), 27 Bom. L.R. 553, 88 I.C. 79. An express 
covenant in restraint of alienation is a covenant running with the land. 
It binds not only the lessee but also his assignees and auction-purchasers 
of the land — Dayal Singh v. Framatha, A,I.R. 1936 Pat. 493 (494), 15 Pat. 
673, 164 r.C. 811. Covenants that touch and concern the thing demised, 
and not collateral thereto, run wifti the land and bind the assignees. 
Thus, a covenant by the lessee of a mine not to work the mine in a 
certain' direction and to have a barrier between the mine leased to him 
and another mine, is a covenant which runs with the land — Lodna 
Colliery Co. v. Bipin, 55 I.C. 113, 1 P.L.T. 84. An assignee by way of 
sub-demise is bound by a restrictive covenant (a covenant against the 
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working of a coal mine in a certain way) of the head lease, if he has- 
notice, eMier actual or constructive, of the covenant — Mati Lai v. Ishwar 
RadJp Madhav Jew, 41 C.W.N. 203. In the case of a lease granted 
without express authority to extract minerals if the lessee and sub-lessee 
join to extract coal from under the land, they are joint tortfeasors. If 
tliere is a bona fide belief in them in their right to extract the coal that 
would go only to mitigate the measure of damages — Mangobinda v. 
Brahma Niranjan, A.I.R. 1938 Pat. 326 (327), 174 I.C. 180. A covenant to 
pay a part of the price if the lessee assigns his interest can be enforced 
only against tlie assignor, and not against the assignee unless the latter 
in his turn assigns — Lala Madho Prasad v. Raja Jaleshwari Prafap, A.I.II, 

1960 All. 513 (F.B.). 

A mining lease is not mere sale of the land or minerals, but also 
pailakes the character of a lease — Jyoti Prasad v. Seldon, 19 Pat. 433, 
A.I.R. 1940 Pat. 516, 192 I.C. 17; see also Falakrishna v. Laganmthi 59 
Cal. 1814, 36 C.W.N. 709, A.I.R. 1932 Cal. 775. In the case of assign- 
ment of a share of such leased premises the lessor is entitled to sue the 
assignees for the whole rent. The assignees are liable jointly and 
severally with the lessee — Jyoti Prasad v. Seldon, supra. 

Pririty of estate ; — ^When the liability of a tenant to pay rent is 
founded on privity of estate, the habiHty ceases as soon as the interest 
is transferred to some other person. But so far as the original lessee is 
concerned, his liability does not cease with mere assignment; his liability 
can only cease after the assignee is accepted as tenant by the lessor 
either expressly or impliedly — Saradindu v. Kunja Kamini, A,I.R. 1942 
Cal. 514, 46 C.W.N. 798. See also Krishna v. Narayana,- A.I.R. 1949 
Mad. 618, (1949) 1 M.L.J. 191 and Dwtjendra v. Promode, A.I.R. 1951 
Cal. 251, 54 C.W.N. 673. Both the assignor and the assignee can be 
sued for ejectment — Pandit Kishan Lai v. Ganpaf Ram Khosla, A.I.R. 

1961 S.C. 1554. 

It has been held by tlie Laliore High Court that there being no 
privity of contract between the original lessor and a sub-lessee, the for- 
mer is not entitled to claim rent from the later, his remedy being only 
against tlie lessee with whom he made the contract — Jetha Nand v. Udlip 
Das, A.I.R. 1931 Lah. 614, 131 I.C. 121. But the liability of thq assignee 
of a lease to pay rent to the landlord arises by reason of the privity of 
estate and this privity of estate is created by the transfer to him and not 
by his obtaining possession. Similarly, when the assignee in turn assigns 
over, his privity of estate ceases and consequently his liability also ceases 
in respect of breaches of covenant committed after he has assigned over 
— Sal^nha v. Svbraya-, 30 Mad. 410 ; Mehta Godadhar, 37 Cal. 683. 

By Indian, as by English, law an assignee of a lease is liable by 
privity of estate for all the burdens of the lease — burdens which are 
imposed upon Iiim by the mere assignment, whether he enters into 
possession or not— Ram Kinkar v. Satya Charan, A.I.R. 1939 P.C. 14, 43 
C.W.N. 281. Therefore a lessor can hold the assignees from the lessee > 
liable for royalty even though they may hot have obtained actual posses- 
sion under the assignment — Jyoti Prasad v. Seldon, supra. On the other 
hand, since the privity of estate is created by transfer and not by posses- 
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sion, it follows thgt mere possession of a leasehold property will not 
render a, man liable for rent, if the lease has not been assigned to liim 
— Ananda v. Abdullah, 41 Cal. 148 (155). Moreover, the liabihty of tlie 
assignee for rent arises from the date of the assignment and not from the 
date of his taking possession — Saldaidp v. Subraya, 30 Mad. 410; Bengal 
National Bank v. lanoki, 54 Cal. 813, 31 C.W.N. 973, A.I.R. 1927 Cal. 
725 (730), 104 I.C, 484. 

Tliese principles relating to the j>rivity of estate between the lessor 
and the lessee’s assignee does not apply except when die whole of the 
lessee’s interest is assigned over. No privity of estate arises when a 
subsidiary interest is carved out of the lessee’s interest, as where the 
lessee mortgages or sublets his leasehold interest — Suklideo v. Rameshwar, 
A.I.R. 1939 Pat. 522, 185 I.C. 557. There is no privity bf estate bebveen 
a lessor and tlie mortgagee from the lessee — iThethalan v. Earlpad Raja, 
40 Mad. 1111 (1112, 1114), 40 I.C. 841. Since in the case of a mortgage 
a legal interest remains in the mortgagor, the interest taken by the mort- 
gagee of leasehold interests is not an absolute interest and is not sudi 
as to render him liable for the burdens of the lease by reason of privity 
of estate or contract between him and the lessor. Nor can privity of 
estate result from his entry into possession — Jagadamba Loan Co, v. 
Shiba Prasad, A.LR. 1941 P.C. 36. In this case their Lordships held 
that no question arose of novation by reason of the mortgagees having 
paid rent to the lessor. Tlieir Lordships were of opinion tliat although 
in Ram Kinkar v. Satya Charan, (supra) die mortgagees had not entered 
into possession of the properties mortgaged, die principle of that decision 
was equally inconsistent with privity of contract as with privity of estate 
as a groimd of claim against die mortgagee of leaseholds in such a case 
as the case under consideration— Loan Co. v. Shiba Prasad, 
supra, at p. 38. Similarly, a sub-lease differs from an absolute assign- 
ment of a lease in that it creates no privity of estate betiveen the sub- 
tenant and the landlord. The landlord has to deal ivith liis lessee and 
not with the sub-tenants of the latter — Timmappa v, Rama, 21 Bom. 
311 (313). Under the Indian law as embodied in tiie T. P. Act, even 
the English mortgage of a lease does not amoimt to a transfer of the 
whole and an absolute interest and does not create a privity of estate 
between the lessor and the mortgagee, so as to make die latter liable on 
the ground for the burdens of a lease — Ram Kinkar v. Satya Charan, 
A.I.R. 1939 P.C. 14. 

A mortgagee of a lease who has foreclosed is liable for rent to the 
lessor, because in such a case the entire interests of die lessee and die 
mortgagee have become by operation of law merged in the person of 
the latter — Macnaghien v. Bheekaree, 2 C.L.R. 323. If the lessee mort- 
gages the demised land in violation of the term, of the lease and She 
landlord obtains a decree for eviction on the ground of forfeiture, die 
mortgagee not being an assignee cannot say tiiat the notice under d. (g), 
sec. Ill is bad or that there has been no dolation of the condition of 
the lease — Kshiroda Su/idari v. Bhtipendra, A.I.R. 1961 Assam 70. 

It is only when the pei'son in possession is a pure trespasser and 
there is no privity between lum and die tenant, that the Court wiU 
grant a decree for possession to die landlord. In other cases where the 
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person in possession holds under a transfer by the tenant, possession 
will not be deca-eed unless abandonment by the tenant is proved— -Nandan- 
lal V. Shree Hanumanji, A.I.R. 1940 Nag. 46, (1939) N.L.J. 551. 

581. Clause (k) Compare d. (5) (fl) of sec. 55, The distinctioh 
between sec. 55 and the present section is that while under the earlier 
section the non-disdosure amounts to fraud on the part of the purchaser 
and entitles ^e vendor to rescind the contract of sale, a non-disclosure 
under this clause has no such serious effect but only entitles the lessor 
to sue for compensation. 

582. Clause (1)— Payment of rent The tenant’s liability to pay 
rent commences from the date he is put into possession and not from 
the date when the landlord merely signs the lease — Shama Prasad v. 
TaJd, 5 C.W.N. 816; and the tenant is not bound to pay rent for the 
portion of the property of which he has not obtained possession — Stba 
Kumari v. Bipprodas, 12 C.W.N. 767. Where a lump rent was fixed for 
the whole land and the lessor dispossessed the lessee in a highhanded 
manner from a portion of the land he is not entitled to claim any rent 
till he again puts tlie tenant in possession of the portion dispossessed. 
The mere fact that" the area dispossessed is a small one is not of an 
overriding importance — Nilkantha v. Kshitish A.I.R. 1951 Cal. 338. A 
lessee is not entitled to claim remission for loss suffered due to cyclones 
— Alanduraiappar v. T. S. A. Hamid, A.I.R. 1963 Mad. 94. \^^ere a 
mortgagor executes a rent-note in favour of the mortgagee in respect 
of the mortgaged property the mortgagee is competent to sue for arrears 
of rent, except where the mortgage-deed specifically provides that on 
failure to pay rent a suit for the entire money can be filed — Kushal Raj 
v. Mst. Mooli Bai, I.L.R. (1963) 13 Raj. 980. If a tenant gives notice to die 
landlord purporting to surrender the unexpired period of the lease but 
the landlord refuses to accept the sxurender, the tenant does not cease 
to be liable for tlie rent — Tlwagarajaswami v. Kamalappa Thevar, 
A.I.R. 1962 Mad. 439. A tenant denying the title of the landlord but 
willing to pay rent imder protest commits default in pajnnent of rent 
when the landlord does not accept rent offered under protest — 
Bhagtoandas v. Surajmal, A.I.R. 1961 Madh. Pr. 237. 

This clause makes it obligatory on the tenant to pay or tender the 
rent at -the. proper time and place. Tliere is nothing in this section to 
require the lessor to make a derafind — Allibhoy v. Gordhandas, 23 S.L.R. 
29, A.I.R. 1929 Sind. 13, 111 I.C. 530; Nasirudd^n. v. Umerji Adam & Co., 
A.I.R. 1941 Bom. 286 (287),- 43 Bom. L.R. 546. The place of payment 
of the rent is a matter of contract, and, in the absence of express pro- 
visions, is to be implied from custom; and if there is no custom, it is 
normally the duty of the debtor to seek out his creditor — In the matter 
of Maung Pyu, A.I.R. 1940 Rang. 84 (88) S.B., 1940 R.L.R. 325, 188 I.C. 
422. The tenant is not bound to make a useless tender when he knows 
for certain that the tender would be refused— S. K. Shaw v. Brii Raj, 
A.I.R. 1949 Pat. 475, -30 P.L.T. 183. 

In India rent does not accrue from day to day, but according to 
kists—i Ram v. Harihar, A.I.R. 1937 Pat. 237, 16 Pat. 184, 168 I.C. 502. 

Where there is no assignment by the lessor and the lessee pays the 



Sec. 168]' 


transfer of property §8i 


rent in advance which the lessor accepts, he will be bound to appropriate 
the advance towards the rent as it accrues due — Krishnasivamy v. Mohan- 
lal, A.I.R. 1949 Mad. 535, I.L.R. 1949 Mad. 657. 

In the absence of a stipulation in the lease it cannot be forfeited 
for non-payment - of rent — Harsur v. Samat, A.I.R. 1953 Sau. 94. A 
tenant can claim abatement of rent on the ground of diluvion of a portion 
of the land demised, even if there is no provision for this in the Tenancy 
Act — Medini Kumar v. P. C. MflUik, A.I.R. 1948 Fat. 822. Tn such a 
case the onus is on the tenant to show how much has been dUuviated 
— ibid. A tenant cannot claim assessment of fair rent where the tenancy 
is governed by the present Act. Abatement of rent cannot be claimed, 
if there is no deprivation of the tenant from a part of the premises by 
reason of non-repairs by the landlord — Bansi v. Krishna, A.I.R. 1951 Pat. 
508, 30 P.L.T. 231. 

Where the lessor has no title to the property and the lessee is ejected 
by die true owner, the lessee is not bound to pay any rent to the lessor 
—Moti Lai v. Yar Mohammad, A.I.R. 1925 All. 275, 47 All. 63, 85 LC. 
756. But a sub-tenant who remains in possession even after die passing 
of a decree for eviction against the head lessee is bound' to pay rent to 
the head lessee for the period during which he remains in possession 
after the decree — National Jewellery Works v. Diana Printing Works, 
63 C.W.N. 192. In order to sustain the defence to a rent suit, founded 
upon eviction by title paramount, two diings must be proved by die 
defendant, namely, (i) that Ke has been evicted by a diird person, and 
(ii) the third person had ^ paramount title, superior to the tide of his 
lessor. Though physical expulsion is not necessary, the mere assertion 
by the third person diat he has better tide to the knowledge of die 
lessor and the lessee, is not a defence to a rent suit instituted by the 
lessor against the lessee, even if this assertion be a true assertion. It 
is essential that the iierson asserting such tide should take possession 
or should be taken in the eye of law to have taken possession of the 
demised premises. The mere institation of a suit for possession by a 
person having title paramount ill law does not amoimt to such eviction — 
Amritalal. v. Uttamlal, A.I.R. 1939 Cal. 216 (218), I.L.R. (1938) 2 Cal. 559, 
per R. C. Mitter and Edgley, JJ. 

Where a landlord has at the beginning of the tenancy a tide or 
possession, the tenant cannot deny his landlords right to let the property 
to him, aldiough the plea that the tenancy has ceased or that his liability 
to pay rent either wholly or partially has come to an end, is available 
to him on thef ground that he has beeh evicted against his \vill or forced 
to attorn to a person holding title paramount. In that case he would be 
freed from his liability to pay rent — Seeram v. Kethavarapu, A.I.R. 1939 
Mad. 220, 48 M.L.W. 959. 

As to the tenant’s right to suspend payment of rent in case of ob- 
struction to his possession or deprivation of the whole or portion of the 
land, see Note 574, ante. 

This Act gives no authority to a landlord to enhance the rent -of 
his tenant during the term of the lease, whether it be in perpetuity or for 
a definite term — Satish Charider v. Rai Jatindfa, 7 C.L.J. '284. 
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Wliere tiie lease discloses a joint demise, no one of tlie lessors widi 
or witliout the consent of his co-lessors can sue for an aliquot part of 
the whole; tlie suit must be for the whole of the interest demised, else 
it fails — Baraboni Coal Concern v. Gopinath Jiu, A.I.R. 1934 P.C. 58 (59), 
61 Cal. 313, 61 I.A. 35, 38 C.W.N. 325, 147 I.C. 884. An inter se parti- 
tion of the mokaiTari interest amongst tlie mokarraridars does not affect 
theii- liability, qua the lessor, for pa}'ment of the whole rent, as several 
tenants of a tenancy constitute in law but a single tenant. Such is the 
case also in a lakhiraj holding subject to a mokarrari interest — Badri 
Narain v. Rameshwar, A.I.R. 1951 S.C. 186, 1951 S.C.J. 252, 30 Pat. 664. 
See also Krishna v. Narayana, A.I.R. 1949 Mad. 618, (1949) M.L.J. 191. 
A co-sharer can file a suit for the entire rent by impleading the other 
co-sharers as defendants. But a suit for a iiroiiortionate part of the 
rent is not maintainable in the absence of a contract to that effect be- 
tween the tenant and the co-sharer landlords — Vijai Kumar Tandon v. 
Ganga Devi Rather, 1969 All. L.J. 403. 

A stipulation that if a tenant does not pay rent on the due data 
interest shall be charged on the arreras, is enforceable — Bhyruh v. Meet 
Ameerooddeen, 17 W.R. 173; and tlie mere omission to claim interest 
for some time cannot amount to a waiver of tlie landlord’s right to claim 
interest at the stipulated rate — Shtjama Charan v. Heron Mollah, 26 Cal. 
160; Jahoory v. Bullah, 5 Cal. 102. ^loreover, the Court has no power 
to reduce die stipulated rate of interest payable upon non-payment of 
rent in due time — Sayed Shahid Hussain v. Jagmohan, 2 P.L.T. 276, 
A.I.R. 1921 Pat. 301. 

Where die plaintiff prays for rent in his one third sliare maknig the 
co-sharers proforma defendant the suit is not maintainable because the 
contract for payment of rent cannot be split up at the will of a co-sharer 
— iDhanestcar v. Subodh Kumar, A.LR. 1967 Cal. 334. If the tenant pur- 
chase the interest of one of the landlords, others can get only a decree 
for joint possession and proportionate rent in a suit for eviction and for 
rent in anears— Hflri Rratap v. Ramgopal, A.I.R. 1961 Raj,- IS. 

Concurrent lease \ — ^V\dien a lessor e.veculcs two concurrent leases 
of die same property, that is to say,’ two leases in which the term of die 
second commences before the term of the first has e.xi)ired, the second 
lessee is to be taken as the assignee of the lessors interest during the 
concun-ent portion of the terms, and die lessor after the e.\ecution of 
the second lease can recover rent only from the second and not from 
the first lessee — Ram Anant v. Shanher, 50 All. 369. A concurrent lease 
operates as a grant of tlie reversion iqion the existing teini and would 
entitle die concurrent lessee to recover the rent from die earlier lessee. 
Wliere, therefore, the lessor giants a usufructuary mortgage of the pro- 
lierty when both the leases had some time to run, the mortgagee’s 
right to recover rent would be only to proceed against the concurrent 
lessee and not against die original lessee — Reriaswami v. Periasicami, 
A.I.R. 1951 Mad. 718, (1951) 1 M.L.J. 165. If the lessor is authorised by 
the lessee to collect rent from the sub-tenants in satisfaction of his claim 
for rent from the lessee, the authority cannot be subsequently wtlidrawn 
because the lessor becomes the agent of die lessee coupled with interest 
— iB. Ahmed Maracair v. Muthuvattiappa Chettiar, A.I.R. 1961 Mad. 28. 
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If the lessor realises only a part of the rent from the sub-lessees and 
the claim against the latter becomes barred by hmitation he cannot real- 
ise the balance from the lessee — Ibid. 

583. Clause (m) ; — The provisions of the Act can not be applied 
by analogy to patni taluqs and a patnidar is competent to use or lease 
out land for manufacture of bricks — Surendra v. Bijoy, A.I.R. 1925 Cal. 
962 (964), 52 Cal. 655, 30 C.W.N. 233, 41 C.L.J. 527. 

The use of electric energy for lighting or other domestic purposes 
is so reasonable and prevalent that to bring electricity in the premises 
for such purposes is to use the land or premises in a natural and not in 
unnatural way — Dhanal Soorma v. Rangoon Indian Electric Telegraph 
Association, A.I.R. 1935 Rang. 401 (403), 13 Rang. 369, 160 I.C. 245. 

Omission by a tenant of land to put manure would only lead to 
lesser return of crop. There can be no detriment to tlie land itself — 
Pokar V. Ldkshman, A.I.R. 1951 Raj. 120. 

In a suit for ejectment by a tenant against his sub-tenant on the 
ground of expiration of the sub-tenancy, the sub-tenant cannot plead 
that the tenants title to the land has been terminated by a notice from 
his landlord and that he has got a fresh lease direct from the landlord. 
The sub-tenant is bound to restore possession to the plaintiff under tliis 
clause — Sorthia v. Karamshi, A.I.R. 1952 Kutch 19. 

Repairs by lessee : — ^Tliis clause lays do\vn that on the termination 
of the lease the lessee is bound to restore the property in as good con- 
dition as it was in when he was put in possession. But this does not 
mean that if a ten.int has taken a house which is out of repairs, h6 
should put it in repairs when the lease comes to an end; but he is boimd 
to maintain and restore the property in the condition in whicli it was 
when it was leased out to him. If the building when demised was an 
old one, and there was a covenant to repair, it is not necessary tliat tire 
old building be delivered up in a renewed form — Lister v. Lime, (1893) 
2 Q.B, 212. Where the lessee terminates the tenancy by notice to the 
lessor and offers possession, but the latter refuses the offer on the ground 
that the premises were not in a state of proper repair, tire lessor cannot 
diallenge the notice or termination of tire lease, but must sue for damages 
for wilful negligence of the tenant — Raman v. KtinJii, A.I.R. 1953 Mad. 
996. 


Tire implied obligation of a tenant from year to year is to keep 
the premises wind and water tight — Anworth v. Johnson, (1832) 5 C. & 
P. 239; Leach v. Thomas, (1835) 7 C. & P. 327; Wedd v. Potter, [1916] 
2 K.B. 91 (100); and to make fair and tenantable repairs — Cheltham v. 
Hatnpson (1791) 3 T.R. 313. 'Gregory v. Mighell, (1811) 18 Bes. 328 
(331); as by putting fences in order, or replacing windows or doors tliat 
are broken during his occupation or cleansing drains and sewers — Russell 
V. Shenton, (1842) 3 Q.B. 449. Wliere a godowi, when it was let, was 
in a fit and proper condition and tlie landlord had contracted only to 
make minor repairs, he was not liable for damages caused by the collapse 
of one of its walls to the neighbouring wall of the plaintiff’s godo\vn; 
but the assignee of the unexpired portion of the lessee’s lease was liable 
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as tenant to make good the damage sustained by the plaintiff— Bai 
Monghtbai v. Lakhmidas, 19 Bom. L.R. 887, 43 I.C. 273. 

This clause which directs tlie lessee to restore the property in the 
same condition in which it was let, subject to the change caused by 
reasonable wear and tear or by any irresistible force, has no application 
where the parties have fixed their own terms — ^and made their own 
bargain. Tlius, where the lessee covenanted to keep the premises “wind 
and water tight and in habitable condition" and the premises were sub- 
sequently damaged by an earthquake, held that as the parties had made 
their own terms as to the condition in which the lessee was to keep 
the house and in which it was to be delivered up at the end of the 
term, the lessee was bound by his contract to make good the damage, 
irrespective of whetlier or not the damage was caused by earthquake 
or any other irresistible force — Heckle v. Tellertj, 4 C.W.N. 521. But 
in such a case the lessee is not liable to do all and everj' repair that is 
necessary by reason of the earthquake, but only to make the damage to 
tlie extent of making the premises “wind and water tight and in habitable 
condition” — Ibid. AH that the lessee is bound to do is to i3ut the premises 
in such repair as having regard to the age, character and locality of 
tlie house, would make it reasonably fit for the occupation of a tenant 
of the class who would be likely to take it — Proudfood \-. Hart, 2-5 
Q.B.D. 42, cited in tlie above case. When there is a covenant in a lease 
to leave the premises in reiiair at the end of the term, and such coi'enant 
is broken, tlie lessee must pay what the lessor proves to be a reasonable 
and proper amount for putting the premises into the stale of repair in 
whidi they ought to be left — Sarafali v. Suhraya, 20 Bom. 439 following 
Joymer v. Weeks, [1891] 2 Q.B. 31 (43). 

Tile general rule of law with respect to covenants to repair is that 
where tlie covenant to repair is in general terms to keep the premises 
in repair, the covenant will attach to new buildings which arc subsequ- 
ently erected upon the demised premises during the currency of the 
term. On the other hand, where the covenant to repair refers to cer- 
tain specified property tliat is demised, sucli as the “said building”, or 
the "said houses,” then unless tlie additional buildings in fact become 
part of the specific buildings which the tenant covenanted to repair, the 
covenant ivill extend to such new and separate erections. Whether 
or not a covenant to repair extends to any iiarticular iiroperty depends 
upon tlie terms of tlie covenant and the facts proved in the case under 
consideration — Debendra v. Cohen, 54 Cal. 485, A.I.R. 1927 Cal. 90S 
(910), 106 I.C. 477. If die new buildings are so constructed diat tiiey 
cannot be treated as separate buildings but are in fact and in iTuth made 
part of die original buildings, the covenant to repair would extend to such 
new erections — Debendra v. Cohen, supra ; Cohen v. Debendra, 32 
C.W.N. 154 (157, 158), 107 I.C. 86, A.I.R. 1928 Cal. -89. “A general cov- 
enant to repair includes not merely buildings existing when the demise 
is made, but all those which may be erected durina; the temi” — Field 
V. Curnick, [1926] 2 K.B. 374; Cornish v. Cleife, (18M) 3 H. &: C. 446; 
Foas Landlord and Tenant, 6tli Edn. p. 228. Tlie mere fact that an 
agreement between die landlord and tenant embodied in a rent note 
imposes an obligation on the tenant to do plastering and repairs of the pre- 
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mises, does not, however, impose on the tenant an obligation to re-build 
a house which falls down or is re-constructed in obedience to a dilapi- 
dation notice — Abdul Razak v. Seth Nandlal, A.I.R. 1938 Nag. 506 (511- 
12), (1938) N.L.J. 317. 

Destruction by -fire-. — A lease of a building for the purpose of stor- 
ing alcohol and other spirits for a distillery contained a covenant that 
“the lessees on the expiry of the period of lease should restore the build- 
ing at their ovra cost to the condition in which they took the same, and 
that in case the lessees fail to remove the additions and alterations made 
by them and to restore {he building to its original and habitable condi- 
tion at their own cost, the cost thereof shall be paid by the lessees to 
the lessor." Tlie building having been subsequently accidentally burnt 
down by fire, the lessor sued the lessee for damages for reinstatement of 
the building. Held that the covenant merely intended that any struc- 
tural alterations made by the lessees for the purposes of their business 
should be restored on the expiration of the lease so as to make the 
building suitable for occupation as a dwelling house ; that the covenant 
did not refer to the complete destruction of the building and its com- 
plete reinstatement ; that the T. P. Act clearly contemplates that a lessee 
should not be responsible for the consequences of foe unless he has 
definitely taken that burden on his own shoulders by his covenant ; and 
that as the covenant of this lease did not contemplate the case of fire 
at all, the lessee could not be made responsible for the damage — East 
India DistiUeries Ld. v. Matthias, 51 Mad. 994. 55 M.L.J. 663, A.I.R. 
1928 Mad. 1140 (1141, 1142), 114 I.C. 234. 

584. Inspection by landlord : — 'Under the English law, the landlord 
has no right to go upon the premises if he desires to make repairs, and 
if he does so in the absence of an express power in the lease, he will 
be guilty of trespass and may be restrained by injunction, although the 
non-repair may cause a forfeiture of his ovm lease — Barker v. Barker, 
(1829) 3 C. & P. 557; Stocker v. Planet Building-Society, (1797) 27 
W.R. (Eng.) 793. 

Clause (n) ; — ^This clause throws a duty upon the lessee in order tliat 
the lessor may, if he' chooses, protect his own interest and may be safe- 
guarded against the results of a collusive eviction submitted to by the 
lessee — Indu Bhusan v. Choiodhury Moazam, 33 C.W.N. 106 (111). 

585. Clause (o) — Scope : — ^This clause deals with the ordinary rights 
of a lessee in an ordinary lease, and its terms cannot be held to cut down 
the right to work a mineral expressly conveyed — Satya Niranjan v. Ram 
Lai, 4 Pat. 244 (P.C.), 29 C.W.N. 725, 86 I.C. 712, A.I.R. 1925 P.C. 42. 
If certain premises are let out as a go-down but the tenant sublets it for 
residential purpose and the premises are destroyed by fire, the tenant is 
prime fade liable for. damages caused to the premises and the onus is 
upon him to show that there %vas no negligence either on his part or on 
the part of the sub-tenant — Gtirupada Haidar v. Haripada Mukherjee, 
A.I.R. 1962 Cal. 263. 

This clause means no more than that a tenant is to use the demised 
premises in a good tenant-like manner, and to effect all repairs which are 
necessary to be effected in order to prevent tire building from falling 
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into ruin or at any rate give the landlord notice of the detection of any 
serious danger of tliat kind— Bflf Monghibai v. Doongersetj, 43 I.C, 273, 
19 Bom. L.R. 887. Ordinarily, a tenant can make improvements on his 
holding, but has no authority to use it for any purpose inconsistent with 
the purpose for which the land has been given to him— Binda Prasad v. 
Behari Teivari, A.I.R. 1936 Oudli 816, 163 I.C. 186. Where the lease is 
for residential purpose the tenant may be restrained by an injunction 
from r unnin g a flour mill in the demised property — Behari Lai v. Chan- 
drawati, A.I.R. 1966 All. 541. Storing of cloth in premises let out for 
selling cloth does not amount to use for a different purpose — Mahmadu- 
mar Abdul Rahim v. Firm of Shah Manilal Gokuldas, 9 Guj. L.R. 104. 

Where the appellant had got a right from tlie Government to win 
and get oil from a well site and he let it to the respondent for tapping 
oil who sank weUs, got no oil but gas came out which he enclosed in 
pipes and used for his purposes, it was held that the word “oil” did not 
include gas and there is nothing inconsistent witli the terms of this sec- 
tion in the use of the gas which is set free by reason of the sinking of 
the oil well for tlie respondents purposes without doing any damage or 
injury to tlie property — U Po v. Burma Oil Co., A.I.R. 1929 P.C. 108 
(110), 33 C.W.N. 545,' 7 Rang. 157, 56 I.A. 140, 115 I.C. 705. 

Hie "right to enjoy such property” in sec. 105 means the right to 
enjoy the property in the manner in which that propeity can be enjoyed. 
If tlie subject-matter of the lease is coal land, it can only bq enjoyed and 
occupied by the lessee by working it as indicated in section 108 which 
regulates fully the rights and liabilities of lessors and lessees in tills 
country — Commissioner of Income Tax v. Kamakshya Narain, 20 Pat 
13 (S.B.), 21 P.L.T. 897, A.I.R. 1940 Pat 633 (647). Where land is leas- 
ed for tile purpose of cultivation and settling tenants thereon, the lessee 
is only entitled to a reasonable right of user in the soil, but he has no 
right to dig or quarry stone or to collect and sell surplus stones. Hie 
right to collect them can be established only by custom — Kusum. Kajnini 
V. Jagadish Chandra, A.I.R. 1941 Pat. 13 relying on BefOy Singh v. Sur- 
endra Narain, 55 LA. 320, 56 Cal. 1, A.I.R. 1928 P.C. 234 and Bhupen- 
dranarayan v. Rafeswar Prasad, 58 I.A. 228, 59 Cal. 80, A.I.R. 1931 P.C. 
162. As to custom referred to above see Tucker v. Linger, 21 Cli.D. 18 
affd. in 8 App. Gal. 508. A tenant has a right to take electric connection 
in the portion let out to him to improve the premises — Sheodayal v. 
Daluram Agarwala, A.I.R. 1965 Pat. 413. 

Wliere tiiere is an agreement between a Zemindar and tenant tliat 
the latter should have a specified area for the purposes of a grove, and 
the tenant either does not use a definite ascertainable portion for the 
purpose by neglecting to replant for a considerable period or affirmative- 
ly uses a definite ascertainable portion, even a small portion for some 
other purpose, e.g., building a house, he commits a breach of the con- 
tract and is liable to ejectment from the Avhole — Bansidhar v. Bindesh- 
wari, A.I.R. 1940 Oudh 411 (412), 1940 O.W.N. 894, 190 I.C. 620. Here 
even if the structures erected are temporary, the Zemindar can sue for 
ejectment — Ibid; see also Roghunath v. Md. AU Hasan, A.I.R. 1928 All. 
117, 106 I.C. 268 and Doraikamm v. Ramaswami, A.I.R. 1940 Mad. 32, 
(1939) 2 M.L.J. 773, (1939) M.W.N. 1163 where injunction was granted 
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to demolish the house and buildings. The demolition of a wall is not 
necessarily an act of waste — Atimad v. Muhammad, 1967 Ker. L. T. 841. 
The landlord can claim damages for cutting fruit-bearing trees or remov- 
ing earth only at tlie time of recovering possession — Lakshmi Amma v. 
Kalliani Amma, I.L.R. (1967) 2 Ker. 168. A landlord cannot claim dam- 
ages for the removal of fruit-bearing trees; he can claim damages only 
for timber trees — Abdulla v. GovinSi Nair, 1968 Ker. L.T. 563. 

Tlie words “belonging to the lessor” have been added to tliis clause 
by the amendment of 1929. 

Jack trees are both timber and fruit trees, and the lessee cannot cut 
tliem — Gangamma v. Bhommakka, 33 Mad. 253 (254). Trees of sponta- 
neous growth on the land belong to the owner, A.I.R. 1955 Andhra 62. 
Timber includes bamboos — ^JB. L. Mehra v. State, 1957 All. L.J. 917. 

Act of waste : — ^Tlie following are "acts destructive or permanently 
injurious to the property”: — 

(a) Felling the timber (see the section); “cutting down, destroying 
or tapping all trees which are timber either by the general law or by the 
particular custom of tlie country, is waste” — ^WoodfaU, 16th Edn., p. 
660. See also Mahauaratja Vdpa v. Dasa Tantri, A.I.R. 1964 Mys. 179. 

(b) Pulling down or damaging buildings (see the section) ; 

(c) Working mines or quarries not open when the lease was granted 
(see die section); In re Furmandas, 7 Bom. 109; Christian v, Tekaitni, 
19 C.W.N. 796 ; 

(d) Converting arable land into woods and conversely meadow into 
arable land; suflFering houses to be uncovered, whereby tlie rafters or 
other timber of the houses become rotten ; permitting the walls of houses 
to decay for defaults of plastering ; suffering die house to be wasted and 
then felling down timber to repair the same, etc. — ^Woodralls Landlord 
and Tenant; 

(e) Making bricks upon land not specially let for the purpose — ■ 
Anund v. Bissonath, 17 W.R. 416. 

(J) Digging tank on the property demised for agricultural purposes 
— Tarini v. Debnarayan, 8 B.L.R. App. 69; 

(g) Converting land under cultivation into a mango-grove — Lakshman 
V. Ram Chandra, 10 Mad. 351 ; Bholoi v. Raja of Bansi, 4 All. 174 ; 

(/i) Making excavations of such a diaracter as to cause substantial 
damage to the property demised, althou^i the lease permits the lessee to 
make excavations — Girish v. Sirish 9 C.W.N. 255 ; Visivmath Iyer v. 
Kunju Ezimthassan, I.L.R. (1968) 1 Ker. 245. 

Acts not amounting to waste : — 

(a) Planting trees on the holding so long as it does not materially 
affect the character of the holding, even though die patta prohibits the 
planting of new. trees — Krishna Das v. Venkatappa, 9 M.L.J. 146. 

(b) Planting cocoanut trees in land cultivated with ragi and paddy 
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by an occupancy tenant paying a fixed money rent — Venkaya v. Ratna- 
sami, 22 Mad. 39. 

(c) The digg in g of a well, especially if it is a chaunda well of a tem- 
porary nature — Blioloi v. Raja of Bansi, 4 All. 174. 

(d) Merely allowing the land to remain uncultivated — Dinabandhu 
V. Lokanadhasami, 6 Mad. 322. 

(e) Agricultural tenant letting part of the demised property to a tliea- 
trical company for the purpose of their holding theatrical performances 
thereon, at a time when no crops are growing on the holding — Ivsuf 
All V. Hira, 20 All. 469. 

586. Clause fp) — ^Permanent structures : — ^Tliis clause prohibits the 
tenant from erecting any permanent structures on the land, but if he so 
erects, he is entitled to remove them according to the provisions of clause 
(7i). If tliey ai’e not so removed they vest in the landlord, Pundarikaksha 
V. Chanda Singji, A.I.R. 1967 Cal, 538. 

Tlie prohibition under this clause does not apply when according 
to the contract of the parties the land is let for the erection of a dwell- 
ing house or a shop thereon — Ismai v. Nazarali, 27 Mad. 211 (216). See 
also Chandi Charan v. Ashutosh, 40 C.W.N. 52 ; Alterations may be 
material even though they may hot cause any damage to the premises or 
substantially diminish their value — Manmohan Das v. Bishun Das, A.I,R. 
1967 S.C. 643. 

If a tenant transfers the house built by him with the landlords’ per- 
mission on agricultural land the transferee acquires right to tlie materials 
of the house but not to the site, because his right to occupy the site is 
personal — Chhaju Singh v, Kanhai, 1881 A.W.N. 144 (F.B.) ; Amir Begam 
V. Balak, 1900 A.W.N. 182; Sri Girdhariji v. Chote Lai, 20 All. 248. 
A structure witli walls of bricks and roof of comigated sheets is a per- 
manent structure — Surya Properties (P) Lid. v. Bimalendu Nath Sarkar, 
A.I.R. 1965 Cal. 408. Wliether a structure is permanent or not is a 
question of fact— Properties (P) Ltd. v. Bimalendu, A.I.R. 1964 
Cal. 1 (S.B.) ; Atul Sonatan, A.I.R. 1962 Cal. 78. 

587. Clause (q) — ^Lessee’s duty to restore possession on expiry of 
term : — ^Where Government requisitions a portion of the land leased out 
the landlord can sue on the termination of the lease for tliQ recovery 
of the residue — Shankarlal v. Pandharinath, A.I.R. 1951 Bom. 385, I.L.R. 
1951 Bom. 670. Tlie tenant giving up tliq demised lands to his landlord 
on the expiry of the term is bound to give him vacant possession — Bala- 
ramgiri v. Vasudeva, 22 Bom. 348 ; Chandi Charan v. Ashutosh, (1935) 
40 C.W.N. 52. Tliis rule applies not only where the tenant gives up 
possession on tlie expiry of the term, but also where tlie tenant treats tlie 
lease as void on account of destruction of die premises by fire — Bruel <& 
Co. V. Haji Siddick, 12 Bom. L.R. 474, 6 I.C. 909. ' If the tenant does 
not give vacant possession the tenant is liable in damages ; the tenancy 
is not continued indefinitely — Balaramgiri v. Vasudeb, 22 Bom. 348. On 
the termination of a lease compensation is payable not according to die 
terms of the tenancy, but according to normal rent — Ubidal Rahaman 
V. Darbari Lai, A.I.R. 1933 Lah. 509 (510), 146 I.C, 845. Biit it was held 
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in anotiier case of the same Court that ordinarily the proper me- 
asure of damages is twice the amount of rent payable by. the tenant—' 
Sundar Singh v. Ram Saran, A.I.R. 1933 Lah. 61 (64), 14 Lab. 137, 142 
I.C. 754. Yet in another case it was held that the court has the discre- 
tion not to penalise the tenant — Narain v. Dharam, A.I.R. 1932 Lah. 275. 
If the property is in the possession of a sub-lessee, and the lessee does 
not turn him out, the landlord may maintain a suit for ejectment against 
the sub-lessee and recover damages from the lessee including the cost of 
ejecting the sub-lessee — Henderson v. Squire, L.R. 4 Q.B. 170 ; Abdul 
Qayum v. Md. Fazal Azim, A.I.R. 1937 Lah. 121 (124). If B, a Icssco 
of land with a house under A creates a sublease in favour of C and C, 
after the destruction of the house by fire constructs a hut with the irer- 
mission of A, B is entitled to recover possession of the land and the hut 
from C without paying the value of the hut to C, who, however, is entitl- 
ed to remove the hut — Munnustvamy v. Muniramiah, A.I.R. 1965 And. 
Pr. 167. Where the demised premises are in the occupation of a tres- 
passer and the tenant has not been included upon them, the landlord 
cannot recover damages from the tenant who has relinquished his tenancy 
after informing the landlord about the trespasser’s possession — SaJi Sfiff 
Ram v. Syed Md. Mehdi-, A.I.R. 1959 Pat. 139. 

If the landlord wrongfully refuses to take possession when asked to 
do so, the tenant’s liability to pay ceases. For the subsequent re-entry of 
other persons the tenant incurs no liability, though landlord can recover 
from persons in occupation — Ibid, at pp. 124, 1^. 

Where after termination of a life tenancy by the tenant’s death his 
representatives continue to pay rent to the landlord, the occupah’on by 
the representatives must be deemed to be in tire capacity of tenants and 
the landlord would be entitled to a decree for possession provided that 
the possession of the defendants as tenants is traced within 12 years — ■ 
Jumma v. Madhusoodan, A.I.R. 1941 All. 306, 1941 A.L.J. 327. 

Where the lease provides for the purchase of tlie building erected 
by the lessee on the termination of die lease tire building is to be valued 
according to the cost of reproducing the building after deducting dejire- 
ciation and cost of repairs. No special value can be demanded for a 
cinema hall — Ethirajulu v. Ranganatham, A.I.R. 1942 Mad. 156, (1941) 2 
M.L.J. 711, 1941 M.W.N. 938. 

If the tenant had encroached upon any land and made it a part of 
his tenancy, he is bound, after tire determination of tenancy, to give up 
those lands to his landlord — Indu Bhushan v. Aful Chandra, 42 C.L.J. 
276, A.I.R. 1925 Cal. 1114 (1116), 67 I.C. 630. On the failure of a suit 
for ejectment based on the relationship of landlord and tenant it may 
be decreed on the plaintiff’s tide — Kafamasioamy v. Ramayyu Pantxdu, 
A.I.R. 1958 Andli. Pra. 755. 

Tlie tenant is boimd to preserve the boundaries of the lands he holds 
and not to permit them to be confounded mth the boundaries of other 
land belonging to himself — Attomey-jCeneral v. F-ullerton, 2 V. & B. 
264; Dugappa v. Tirthasdmi, 6 'Mad. 263. If owing to his negligence, 
the land demised is confounded \s4th other lands, he is bound to com- 
pensate his landlord by making over to him a part of the property with 
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which it was mixed up, equal to its annual value— Dugappa v. Tirthasatni, 
6 Mad. 263 ; Istnail Khan v. Broughton, 5 C.W,N. 846. 

Covenant for Renewal: — ^Tlie assignee of thq leasehold can enforce 
a covenant for renewal — Nahahishore v. Madan Molvan, A.I.R. 1924 Cal. 
346; 69 I.C. 600 ; Secretary of State v. Forbes, 16 C.L.J. 217, 17 I.C. 180. 
Secretary of State v. Volkart Brothers, infra. Tlie covenant is enforce- 
able also against the lessors transferee with notice of the lease — Onkar 
Prasad v. Badri Das, 23 N.L.R. 26, 89 I.C. 273, A.I.R. 1925 Nag. 281. 
Wiiere in a deed of lease there is a clause that the lessee must deliver 
possession after the expiry of the term hut may take resettlement the 
clause is not one for renewal — Chimanlal Agarwaja, A.I.R. 1964 Assam 70. 

Where a lease for a certain term confers an option to the lessee for 
renewal of the lease, but no lime is fixed wthin which such option is to 
be exercised, and the lessee after the expiry of the term continues in 
possession, the landlord is bound to give notice to the original lessee 
for exercising his option of renewal — Hemanta Kumari v. Safaftilla, 37 
C.W.N. 9. '^ere the covenant of renewal was applicable to the whole, 
it did not permit renewal of a portion — Secretary of State v. Volkart 
Brothers, A.I.R. 1928 P.C. 258, 51 Mad. 885, 55 I.A. 423, 111 I.C. 404. 
Wliere tliere is a clause for renewal subject to such fair and equitable 
enhancement as the lessor shall determine the lease is not void for un- 
certainly, nor is the court precluded from considering whether the 
enhancement is fair and equitable — Damodhar Ttikaratn v. State of 
Bombay, A.I.R. 1959 S.C. 639. Wliere a lease for 10 years contains a 
provision that after the exiriry of the period of the lease the lessee is 
entitled to remain in tlie suit land on a new Bandobasta only, the ten- 
ant is entitled to renewal on the original terms on payment of a fair rent 
— Ramesh v. Atul, A.I.R. 1959 Assam 22, 

If the option in a lease does not state the terms of renewal, the new 
lease will be for the same period and on the same tenns as the original 
lease in respect of all essential conditions except as to the covenant 
for renewal — Prodyot Kumar v. Maynuddin, A.I.R. 1938 Cal. 724 (727) ; 
Srish Chandra v. Doa Muhammad, A.I.R. 1939 Cal. 77, 68 C.L.J. 128, 
179 I.C. 813 ; Secretary of State v. Digambar, 27 C.L.J. 443, 45 I.C. 939. 
If a lease is given for three years and tlie lessee is given the right to take 
new settlement, he is entitled to one renewal for three years ; he cannot 
claim a lease for an unlimited period — Srish Chandra v. Doa Moham- 
mad, supra, at p. 78, Tlie leaning of Court is always against perpetual 
renewal, in order to establish that, the intention has to be unequivocally 
expressed — Ibid. 

Premature determination of tea^e;— Wliere the term of a tenancy is 
brought to a premature termination, the lessee is entitled to damages 
and not to rent for the unexpired term of the lease, and the cause of 
action is not destroyed by acceptance of surrender-^Be/oy v. Howrah 
Amta Railwaty, A.I.R. 1933 Cal. 524 (527), 32 C.L.J. 177, 72 I.C. 98. 

109 . If the lessor transfers the property leased, or any 
Rights of lessor’s part thereof, or any part of his interest 
transferee. therein, the transferee, in the absence of a 

contract to the contrary, shall possess all the rights, and, if the 



Sec. 109] 


TRANSFER OF PROPERTY 991 


lessee so elects, be subject to all the liabilities of the lessor as to 
the property or part transferred so long as he is the owner of 
it ; but the lessor shall not, by reason only of such transfer, 
cease to be subject to any of the liabilities imposed upon him 
by the lease, unless the lessee elects to treat the transferee- as 
the person liable to him : 

Provided that the transferee is not .entitled to arrears of 
rent due before the transfer, and that, if the lessee, not having 
reason to believe that such transfer has been made, pays rent 
to the lessor, the lessee shall not be liable to pay such rent 
over again to the transferee; 

The lessor, the transferee and the lessee may determine 
what proportion of the premium or rent reserved by the lease 
is payable in respect of the part so transferred, and, in case 
they disagree, such determination may be made by any Court 
having jurisdiction to entertain a suit for the possession of the 
property leased. 

Frincipfll : — ^The latter portion of the first para which lays down that 
the lessor shall not, by reason of transfer of his interest, cease to be sub- 
ject to the liabilities unless the lessee elects to treat the transferee as his 
landlord, is an illustration of the equitable principle tliat a “man 
cannot assign obligations (t.e., cannot substitute some one else as the per- 
former of his duties), without the consent or the authority of those to 
whom the duties are owing’*— jjer Innes,' J., in Cheru Kotnen v. Goven- 
den, 6 M.H.C.R. 146 (at p. 151). 

588. “Transfer” : — ^The word ‘transfer’ includes a lease, i. 0 ., a lessee 
of the lessor is entitled to all the riglits enumerated in this section and 
can therefore eject a monthly tenant put in by the original lessor — 
Parbh^ Ram v. Tek Chand, 1 Lab. 241, 53 I.C. 865. 

Partition is a transfer within the meaning of sec. 5 and the present 
section', as it is a mixture of surrender and a conveyance — Skattar Singh 
V. Rawela, A.I.R. 1952 J. & K. 18 ; BanardHlal v. SJiri Bhagioan, A.I.R. 
1955 Raj. 167. A partition is transfer within the meaning of sec. 109 — > 
Pyarelal^ v. Garanchandsa, 1964 MJP.L.J. 334. A tenancy created by 
a joint family can be teiminated after a partition of the property of the 
joint family by the co-parcener to whom the .tenanted portion is allotted 
-~Ibid. Notice by the original landlord to the tenant after the former 
has parted with his rights does not) have any legal effect or bind the latter 
in any way — Gurumurthappa v. Chirkmxinisamappa, A.I.R. 1953 Mys. 62. 
Second lease by the lessor is permissible and the reversionary right vests 
in the second lessee, who can eject the previous lessee — Bhagat Ram v. 
Keshab Deo, A.r.R. 1965 Ass. 55. 

Effect of tra$isfer : — iThe purchaser of the rights of the lessor has 
all the rights of the lessor under the lease unless there is some express 
stipulation to the contrary— Narffyan Das v. Parasram, 4 C.P.L.R. 61. 
Under the previous law the transferee could not sue the lessee for rent 
unless the latter had previously attorned to him — Ram Lai v. Chandrabulle, 
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13 W.II. 228. But under the present law an attornment is no longer 
necessary even in the Punjab — 'Dpul^t Rotn v. Hovsli Shah, A.I.R. 1939 
Lah. 49 (50), 41 P.L.R. 346, 182 I.C. 533, Where a widow in possession 
of lands as widow’s estate leases them out permanently she gets absolute 
right to the reversion on coming into force of the Hindu Succession Act 
and the reversioner would have no claim to it and cannot challenge the 
lease on the ground of want of legal necessity — Thakur Ram Janki v. /ago 
Singh, A.I.R. 1962 Pat. 181. 

The transferee is entitled to take advantage of the forfeiture clause 
under section 111 (g) — Vishveshtcar v. Mahablesh^r, 43 Bom. 28 (37), 
47 I.C, 330, See this case fully cited in Note 48 under sec. 6. The trans- 
feree of the lessor is entitled to eject the tenants put in by the original 
lessor, and it is not necessary for the original lessor to inform tlie tenants 
that he has transferred the house to the transferee — Parbhu Ram v. Tek 
Chand. 1 Lah. 241, 53 I.C. 865. 

The words “all the rights of the lessor as to the property'” clearly 

include rights of die lessor under covenants affecting the propertj^ that 
is, — ^to use the English expression — ^under covenants “which run with the 
land” and that no other rights pass. A purely personal right against the 
original lessee who has parted with the land is not a right of the lessor 
as to the property — Abdul v. Phiroz, A.I.R. 1936 Bom. 88 (90, 91), 60 
Bom. 394, 161 I.C. 57. 

Tlie assignee is also subject to all the liabilities of the lessor. Tlius, 
a covenant to renew a lease is a covenant which runs witli the land, and 
which according to tliis section creates a liability enforceable against 
the lessor’s transferee — Ramasami v. Chinnan, 24 Mad. 449. Tlie e.vpres- 
sion “if the lessee so elects, be subject to all the liabilities” is taken to 
mean the burden of all the covenants running with the land, such as 
covenant for quiet enjoyment. IVliere there is a breach of such a covenant 
and the lessee treats tlie transferee of the lessor as liable, he cannot turn 
round and charge the lessor in respect of the coi^enant as he having once 
made the election it is final — Isicara v. Ramappa, A.I.R. 1934 Mad. 65S 
(662), 152 I.C. 201. Open plots belonging to the Municipalit)’’ were let 
out to A, who erected structures and let out the structures to tenants. 
The Municipality filed a suit for ejectment against A and a consent decree 
was passed providing inter aha that A was to give up possession of the 
plots with structures. Hie tenants resisted execution and tliereafter filed 
a suit under Order 21, r, 103 contending that they had become tenants 
of the Municipahty by reason of sec. 109, T.P. Act and therefore the decree 
for eviction against A could not be e.\ecuted against them. Held: S. 109 
did not apply as on the date of the so called transfer A had no interest 
in the property sold. Held further that tlie effect of the lease terminating 
was not a transfer from A to tlie Municipality — Ratn Bhagwan Das v. 
Bombay Corporation, A.I.R. 1956 Bom. 364. A promise by the lessee to 
pay rent to the ahenee from the landlord and his continued occupation 
with notice of the ahenation amounts to attornment — Munavar Basha v. 
Narayanan, A.I.R. 1961 Mad. 200. 

589. Para 2 : — ^Tlie transferee is not entitled to arrears of rent 
accrued due before the transfer; nor is he entitled to rents accruing due 
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after the transfer, if tlie lessee had, witlioul notice of the transfer, already 
paid sudi rent to the original lessor. Although the title of the assignee 
of tlie lease is complete upon execution and registration of the deed of 
assignment and is not postponed till notice has been given to the tenant, 
still the tenant is not bound to pay rent to him until he gets notice of the 
assignment. The tenant is thus able to escape the liability to the assignee 
if he alleges and establishes that he has paid rent to the assignor in good 
faith before he had notice of the assignment — Feary IM v. Madhoji, 17 
C.L.J. 372, 19 I.C. 865. But the lessee becomes liable to the assignee 
as soon as he has notice of tlie assignment— Rffisudiiin. v. Kliodu, 12 
C.P.L.H. 479. Tlierefore, if the tenant pays rent to the assignor after he 
receives notice of the transfer, the payment is of no avail — Peary Lai v. 
MadJioji, 17 C.L.J. 372, 19 I.C. 865. So also, if the lessee surrenders his 
holding on the expiiy of the term to the original lessor after the transfer 
and there is nothing to show that he had no notice of the assignment, the 
surrender is not valid and binding on the assignee who can claim rent 
from tlie lessee on the ground of his holding over after the expiry of the 
lease — Rama Chandra v. Sheik Hussain, 3 Bom. L.R. 679. 

The mere fact that tlie notice of the transfer of the leased property 
was not given by the assignee to the tenant shall not lead the Court to 
assume that the tenant did not become the tenant of the assignee, and 
that the assignee was not entitled to recover any rent from the tenant. 
Tliis section provides no penalty for want of notice except the loss of rent 
already paid .by the lessee to the original lessor. That is, if the tenant 
does not receive any notice of the transfer and therefore pays rent to the 
original lessor, tlie assignee of the lessor cannot recover the rent from the 
tenant twice over— B/jofc Nath v. Supper, 72 I.C. 86, A.I.R. 1923 Lah. 389. 

Wliere tlie tenant receives notice of tlie assignment, he is bound by 
it, and it is immaterial whether the notice is received from the assignor 
or from the assignee. The real question which the Court has to consider 
is whether tlie payment alleged to have been made by tlie tenant was 
made bona fide. If he has made the payment with notice, actual or con- 
structive, of the assignment, he cannot be deemed to have paid in good 
faith and he cannot escape liability merely by proof that the notice 
received was from the' assignee and not from the assignor — Peary Lai v. 
Madhoji, 17 C.L.J. 372, 19 I.C. 865 (868). But payment of rent before 
it is due is not a fulfilment of the obligation to pay rent, but it is in fact 
an advance to the landlord with an agreement that on die day when the 
rent becomes due, such advance shall be treated as a fulfilment of the 
obligation to pay the rent — De Nicholdis v. Saunders, L.R. 5 C.P. 569 (594). 

589A. Para 3 ; — ^Where it is found that the lessor, his transferee 
and tlie lessee have agreed as to the amount of rent payable to the trans- 
feree, the lessor or die transferee, is entided to sue for the rent payable 
to him without impleading the other — Bhudeb v. Bhakshakar A.I.R. 1942 
Pat. 120 (126), 196 I.C, 837. 

590. Transfer of portion of tenure : — A sale of a share in a tenure 
which has been let to a tenant in; its entirety, does not of -itself necessarily 
eflFect a severance of the tenure or an apportionment of die rentj but if 
the purchaser of the share desires to have such a severance or apportion- 
ment, he is entitled to enforce it by taking proper steps for that purpose. 
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In such a case, he must give the tenant due notice to that efifect, and then 
if an apportionment of the rent cannot be made by amicable arrangement 
between all the parties concerned, the pmrchaser may bring a suit against 
the tenant for the purpose of having the rent apportioned, making ^ the 
other co-sharers parties to the suit — Ishwar Chandra v. Ramkrishna, 5 Cal. 
902. And the apportionment may take place in respect of the arrears of 
rent alleged due as well as the future rent — Rajnarain v. Ekadasi, 27 Cal. 
479. Wliere the tenant knows that inspite of the assignment, the assignor 
is holding himself out as his landlord in all proceedings in court to which 
the tenant is a party, the tenant is not liable to pay rent to the assignee 
— Pulin Rehary v. Miss Lila Dey, A.I.R. 1957 Cal. 627. If on the death 
of die landlord the tenant makes an attornment in favoiur of a person 
having no tide to the reversion die attornment is not effective as against 
a third person claiming tide to the reversion unless the attornment is 
followed by pa3Tnent of rent and the person in whose favour such attorn- 
ment has been made cannot be regarded as in possession through the 
tenant— -iV. Satyanarayanaraju v. J. Hanumayamma, A.I.R. 1967 S.C. 174. 

When a lessor sells a portion of his property, the rule of sec. 37 will 
be applied, and the tenants will be bound to pay to each of the owners 
his proportionate share of the rent. They are not bound to perform 
the various obligations imposed on them as lessees, wholly in favour of 
■ eidier the lessor or his transferee, if such obligation is capable of severance 
and such performance will not be to their prejudice. Hiey are also 
boimd, on the determination of the tenancy to put the lessor in possession 
of only so much of the property as he has not transferred. The rent 
payable and the property to be surrendered, unless all die parties agree, 
can only be ascertained in a suit to which all die lessors and the lessees 
are parties — Sri Raja Simhadri v. Prattipati Ramayya, 29 Mad. 29 (36). 

Under diis section it is not competent to em assignee of a part of 
the demised premises to eject the tenant from that portion only during 
the period of tenancy— (Kannt^an Badumn v. AlikuUi, 42 Mad. 603 (612) 
(F.B.), 51 I.C. 286. 

110 . Where the time limited by a lease of immoveable 
Exclusion of day on property is expressed as commencing from 
which terin commences. ^ particular day, in computing that time 
such day shall be excluded. Where no day of commencement 
is named, the time so limited begins from the making of the 
lease. 

Where the time so limited is a year or a number of years, 
Duration of lease for in the absence of an express agreement to 
y®"- . the contrary, the lease shall last during the 

whole anniversary of the day from which such time commences. 

Where the time so limited is expressed to be terminable 
Option to determine before its expiration, and the lease omits to 
mention at whose option it is so terminable, 
the lessee, and not the lessor, shall have such option. 

591. Application of section : — ^The first sentence of this section may 
be compared \vith section 12 (1) of the Limitation Act which lays down 
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that "in computing tlie period of limitation, the day from which such 
period is to be computed shall be excluded.” Compare also sec. 9 (a) of 
the General Clauses Act which enacts that wherever the word ‘from’ is 
used, the first in a series of days or any other period of time should bo 
excluded. 

Tliis section is not confined to written leases only but applies to 
verbal leases also for the word "expressed” can include both kinds of 
leases — Kedar v. Ramendra, A.I.R. 1946 Cal. 460, 50 C.W.N. 306. But 
see Calcutta Landing & Shipping Co. v. Victor Oil Co., A.l.R. 1944 Cal. 
84, 48.C.W.N. 76, where Mukherjea J., has held that this section does 
not apply to verbal leases, but is confined to written leases only. TIic 
section has however no application to an oral lease by which no time is 
limited — Kedar v. Ramendra, supra. Tliis section is not applicable to 
a monthly tenancy — Mir Abdul Hanan v. Anil Chandra, I.L.R. (1961) 
Cuttuck, 122; Ramdhari Sarma v. Jogendra Kumar Biswas, A.l.R. 1939 
Assam, 174. 

The first para of this section contemplates that a time or period 
should be limited by the lease and the period must be expressed to begin 
from a particular date. When both these conditions are fulfilled, the 
rule of inteipretation laid down there applies and in computing the period 
that day is to be excluded — Calcutta Landing & Shipping Co. v. Victor 
Oil Co., supra. See also Sunder Singh v. Arjtm Singh, A.l.R. 1949 Aj. 38. 

A tenancy for a term of 4 years which is said to commence from the 
1st June 1921 must be deemed to have commenced on the 2nd June 1921 
and ended on the midnight of the 1st June 1925. Tliereafler, if the 
tenant held over as a mondily tenant, a notice given by the tenant on 1st 
February 1928 intending to vacate on the midnight of the 1st March 1928 
was a valid notice — Benotj Krishna v. Salsiccioni, 60 Cal. 889 (P.C.), 37 
C.W.N. 1 (3), A.I.R. 1932 P.C. 279, 141 I.C. 514. See also Ckuwshi Lai 
V. Snehalata, A.l.R. 1947 Cal. 68, 51 C.W.N. 136. Tlie decision of the 
Assam High Court as to the validity of a notice to quit in Dharani Bai 
V. Sadhu Charan, A.l.R. 1956 Assam 20 ajjpears to be contrary to law. 
There tlie tenant was inducted by a registered lease dated 12.9.27 for 
three years. After the expiry of the lease the tenant continued in posses- 
sion on payment of rent. Tlie tenant was asked to quit with the end 
of, 13.9.50. The notice to quit was held to be valid. But according 
to the principle laid down in Benoy Krishna v. Salsiccioni, A.l.R. 1932 
P.C. 279, the tenancy was from the 13th of a month to 12th of the next 
month. Tlie notice to quit was evidently bad. An agricultural lease 
settling the lessee as permanent raiyat became operative on the date it 
was made — Jangal v. MuJeund, A.l.R. 1948 Pat. 446. A monthly tenancy 
commencing from the 1st December 1924 must be deemed to commence 
on the 2nd December and ended on the midnight of the 1st Januaiy 
1925, but if tlie parties stipulate that on the expiry of the monthly 
tenancy, the lease shall continue according to calendar months, it must 
be taken that after 1st January 1925, the lease .shall continue for Januarj’’ 
{i.e., 1st to Slst January), Februaiy {i.e., 1st to 28tli Februarj'), and so on; 
and the notice must be given accordingly, nierefore, a notice to quit 
given on 15tli September must call upon the tenant to vacate on the 
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midnight o£ the 30th September and not on tlie 1st October— i 
Gnanopfokosam v. Vaz, 60 M.L.J. 293, A.I.R. 1931 Mad. 352 (353). 

The rule in tliis section applies not only in computing the time for 
the duration of a lease but also in computing the time from which a 
notice to quit commences; so that the day on which the notice is given 
is excluded from calculation. Thus, where the landlord served a notice 
on the tenant on the 16th of a month, requiring him to quit the land' on 
the 30th of the same month, held that tlie day on which the notice was 
served (i.e., the 16th) was to be excluded, and the tenant had therefore 
only 14 days’ notice, which was invalid — Subadini v. Diirga Charan, 28 
Cal. 118. 

Where there is no express stipulation for the commencement of a 
lease, the parties must be taken to have intended diat the lease would 
take effect from the date of the execution of the instrument — KaUas 
Chandra v. Bijoy, 23 C.W.N. 190, 50 I.C. 177, even if the lessee holds 
over after expiiy of the lease and the lessor accepts rent for tlie period 
— Amar Sin^h v. Hoshiar Singh, A.I.R. 1952 All. 141. Unless it could be 
definitely shown that the tenancy was to commence at a particular date 
different from the date of the document by which it was created, it must 
be! held ordinarily that tlie year of the tenancy commences from the date 
of die document. Tlius, if the document of lease is dated 5th Aswin 
1307 B. S., and there is nothing to show that the parties contemplated 
that the year of tlie tenancy would commence from any other date, it 
must be held that the tenancy commenced from 5tli Aswin 1907 B. S. — 
Dinanath v. Janaki Nath, 55 Cal. 435, A.I.R. 1928 Cal. 392 (396), 110 I.C. 
368. 

The agreement referred to in tlie 2nd para must be an express agree- 
ment. If a lease for a term of 4 years is said to commence on the Isti 
day of June 1921, the term will be calculated from the 2nd June 1921 
and will expire on the midnight of the 1st June 1925. Tlie fact that 
the rent is payable monthly and that each month’s rent is payable on 
the 7th of the next month is merely an agreement providing for the .pay- 
ment of the rent; it does not amount to an inconsistency between die 
provision with regard to die payment of rent and the provision ivith 
regard to the length of the term., and does not lead to an inference of 
an "agreement to the contrary,” excluding die operation of this section, 
so as to treat the lease as commencing on the 1st day of June 1921 and 
ending on the 31st May 1925— iBi'noj/ Krishixa v. Salsiccionii supra; Rah- 
matulla v. Md. Husain, A.I.R. 1940 All. 444, 1940 A.L.J. 502, 191 I.C. 223. 

If a kabuliyat for a term of years commencing from the 1st day of 
a certain year, expressly stipulates that the lease is to terminate widi 
the end of the last year of the term, then there is “an express agreement 
to the contrary” within die meaning of para 2. Such a lease shall not 
last during jthe whole of the anniversary day from which die lease com- 
menced— iDeb Das V. Abdul Gani, A.I.R. 1938 Cal. 138. 

For other cases see Note 557A, ante. 

Para 3 ; — The third para lays down a rule of construction to be 
applied in case of doubt or ambiguity. If the term of the lease is explicit 
and clear, as for instance, where the lease is expressly made terminable 
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at the option of the lessor, it will be so terminable, and no other person 
will have that option. It is only where the language of the lease is 
doubtful that it is to be deemed as terminable at the option of die 
-grantee. 


Determination of lease. 


III. A lease of immoveable property 
determines — 


( a ) by efflux of the time limited thereby : 

( b ) where such time is limited conditionally on the 
happening of some event — by the happening of such event : 

. ( c ) where the interest of the lessor in the property termi- 

nates on, or his power to dispose of the same extends only to, 
the happening of any event — ^by the happening of such event : 

( rf ) in case the interests of the lessee and the lessor in the 
whole of the property becbme vested at the same time in one 
person in the same right : 

( e ) by express surrender ; that is to say, in case the lessee 
yields ixp his interest under the lease to the lessor, by mutual 
agreement between them ' 

(/) by implied surrender : 

( ^ ) by forfeiture ; that is to say, ( 1 ) in case the lessee 
breaks an express condition which provides that on breach 
thereof the lessor may re-enter * * * ; .or ( 2 ) in case the lessee 
renounces his character as. such by setting up a title in a third 
person or by claiming title in himself ; or ( 3 ) the lessee is 
adjudicated an insolvent and the lease provides that the lessor 
may re-enter on the happening of such event ; and in any of 
these case the lessor or his transferee gives notice in writing to 
the lessee o/his intention to determine the lease : 

( h ) on the expiration of a notice to determine the lease, 
or to quit, or of intention to quit, the property leased, duly 
given by one party to the other. 

Illustration to Clause (/). 

A lessee accepts from his lessor a new lease of the property leased, 
to take effect during the continuance of the existing lease. This is an 
implied surrender of the former lease and such lease determines there- 
upon. 

Amendment ; — Clause (g) has been amended by sec. 57^ of the T. P. 
Amendment Act (XX of 1929). See Notes 597, 599A and 600 below. 


Application : — The principles of this section will apply to the Punjab, 
although the Act does not propri vigore apply to that province-^Cftiragft 
Din V. Mahomed Usman Khan, 70 I.C. 349 (Lah.), and in. Pepsu — Vasdev 
V. Custodian General, A.I.R. 1953 Pepsu 26. This section and sec. 116 
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do not apply to the North Western Frontier Province — Ishar Das v. Qazi 
m., A.I.R. 1945 Pesh. 16. . 

Where the lease was created .long before 1929 the incidents of the 
tenancy could not be governed by the amended sec. 111. In such a case 
all that is necessary to constitute forfeiture is disclaimer by the tenant 
and some act by the lessor indicating his intention- to determine the 
lease — Krishna Prasad v. Adyanath, A.I.R. 1944 Pat. 77, 22 Pat. 513. A 
mere non-payment of rent does not of itself determine the tenancy — 
Kamala v. Mf. Nashin, A.I.R. 1951 H.P. 65. 

The' provision relating to notice under this section does not apply 
to a case of ejectment under the Rent Control Order — Md, Gous v. 
Karimunnissa, A.I.R. 1951 Hyd. Ill, see also Baijnath v. Ram Prasad, 
A.I.R. 1951 Pat. 529, 30 Pat. 366 ; SUnkavally v. Singarajii, A,I.R. 1950 
Mad. 60, (1949) 2 M.L.J. 339. Kfirsandas v. Kara^onji, A.hR. 1953 
Sau. 113. 

Scope ; — This section will have no application to a, suit by the 
successor in title of the original grantor of a service tenure to eject the 
tenant where the relation of landlord and tenant was in existence long 
prior to the passing of the Act and where there was no lease entered 
into at any subsequent time which would, bring the matter within the 
provisions of one or other of the various sub-sections of this section. In 
such a case the tenancy ipso facto comes to an end at the time when 
the service failed to be rendered — Prokash v. Rajendra, A.I.R. 1932 Cal. 
221 (223), 36 C.W.N. 823, 58 Cal. 1359, 135 I.C. 296. 

Though the effect of granting a registered lease would be to 
determine the unregistered “lease” unexpired at such date, it does not 
cause it to disappear as though it had never been, rendering acts under 
it in the past and before the grant of the registered lease unlawful, as 
though done by a trespasser — Mulji Sicca & Co. v. Niir Mohammad, 
A.I.R. 1938 Nag. 377 (384). - 

592. Agricoltural leases ; — Although agricultural leases have ■ been 
excluded from the purview of this Act by the express prohibition 
contained in sec. 117, and therefore section 111 cannot apply in terms' 
to such leases, still the principles of equity as embodied in this section 
win be applied to agricultural leases. Therefore, where a mulgeni lease 
provided for previous notice to the lessor in case of an intended sale or 
mortgage of the leasehold interest by the ’ lessee and for forfeiture of 
lease and re-entry on breach of the covenant, held that the lease would 
be forfeited and the lessor would be entitled to possession on breach 
of the covenant, on the application of the principle embodied in clause (g) 
of this section— Shetti v. Gilbert Pinto, 42 Mad. 654. See also 
Souza V. Louis, A.I.R. 1947 Mad. 119, (1946) 2 M.L.J. 362. Similarly, 
an agricultural tenant will forfeit his tenancy under clause (g) by setting 
up a title in a third person or by claiming title in Jiiniself — Kemalooti 
v. Muhamed, 41 Mad. 629 (630). 

593. Clause (a)— Expiry of term : — Under this clause, a lease comes 
to an end upon the expiry of the term for which it was granted. But 
if there is a covenant for renewal, the lessee may claim enforcement of 
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such covenant. But in order to be enforceable, such covenant must be 
definite as to the terms upon which the renewal is to be granted. Where 
a lease for a term of nine years provided that at the expiry of the term 
the tenant might apply for re-settlement, in which case the landlord 
would grant him a re-settlentent without any bonus, held that the above 
covenant did not specify any terms as to the amount of rent to be paid 
by the tenant, and was too vague to be given effect to, and the landlord 
was entitled to eject the tenant at the end of the term — Surendra v. 
Dinabandhu, 13 C.W.N. 595, 4 I.C. 535. A covenant for renewal may 
direct the lessee to exercise his option within a certain time and may 
provide for the giving of a notice, in which case it would be the duty 
of the lessee to give notice and obtain renewal within that time. But 
where the covenant for renewal was in the following terms; "After 
the expiration of the said term, if the lessee shall so desire, the executant 
shall have no objection whatever to renew the lease for a further terni 
of twenty years on the terms and in consideration of payment of the 
rent mentioned in the lease" and there was noting in the lease to indicate 
that notice of the intention to renew was to be given by the lessee before 
its expiration, it was held that the lessee had not forfeited his right to 
have the lease renewed by reason of having allowed some months to 
elapse after the expiration of the original term before he gave notice 
to the lessor of his intention to take advantage of the covenant for 
renewal — Jaggilal v. Cooper, 27 All. 696. Where the right to renewal 
is subject to certain conditions precedent, the right does not accrue 
unless those conditions are fulfilled — State of Bihar v. Indian Copper 
Corporation Ltd., I.L.R. 38 Pat. 1160. Option to renew on the expiry 
of tiie lease does not create any present interest for the extended term — 
Ibid. 

.» CL (a) has to be read with sec. 116- Where before the determination 
of the lease by efflux of time the lessee applies to the custodian for 
confirmation of the lease under sec. 5A, East Punjab Evacuees’ (Adminis- 
tration of Property) Act, 1947 and the Custodian impliedly assents to 
his continuing in possession, the lessee does not become a trespasser — 
Thakar Das v. Custodian, A.I.R. 1950 E.P. 175. 

Unlike a lease terminable under the Act by efflux of time, an 
agricultural lease does not determine of itself on the expiry of the lease, 
but it has to be terminated by a decree of Court under sec, 89, Bengal 
Tenancy Act — Sakhisong v. Gourhari, A.I.R. 1952 Cal. 567. 

Since a lease does not terminate until the expiry of the term, a suit 
for ejectment and possession before the expiry of the period is 
premature ; but the suit need not necessarily be dismissed, for although 
it is not maintainable so far as it relates to the claim for immediate 
possession, the landlord is entitled to a declaration of his right — Ghiilam 
Hussain v. Mahomed Hussain, 6 A.L.J. 177, following Sita Ram v. Ra/n 
Lai, 18 All. 440. The Madras High Court holds that such a suit is not 
maintainable and must be dismissed, even though the lease expires 
during the pendency of the suit. The reason is that the rights of the 
parties must be determined as on the date of the action brought — 
Ramanandan v. Pulikutti, 21 Mad. 288. 
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No notice to quit is necessary when the action for ejectment is 
brought after the lease has expired and the tenancy has come to an 
end by efflux of time. When it is not shown that the lessors accepted 
rent after the termination of the lease, the lessees are tenants by 
sufference and being no better than trespassers are liable to ejectment 
without notice— Ai-a Ram v. Kishun Chand, A.I.R. 1930 Lah. 386 (388), 
120 I.C. 166; Chandi Charati v. Ashutosh, 40 C.W.N. 52; Md. 
Fazihzzaman v. Anwar Husain, A.I.R- 1932 All. 314, (1932) A.L.J. 126, 
139 I.C. 828 ; Bhagabat Patnaik v. Madhusudan Panda, A.I.R. 1965 
Orissa 11. In such a case a suit by the lessor’s lessee is maintainable 
when the lessor is impleaded as a defendant — Bihsen Sarup v. Abdul 
Samad, A.I.R. 1931 All. 649 (651), (1931) A.L.J. 666. 

593A. Clause (b) : — If the term of the lease ‘is limited conditionally 
on the happening of some event, the lease is determined by the happening 
of such event. Thus, where the term is limited for thirty years if the 
lessee shall so long live, the lease is terminable at the end of thirty years 
or upon the death of the lessee, which event may first happen. See 
Woodfall’s Landlord and Tenant, 16th Ed., p. 313 ; Chauthmal v. 
Sardarmal, A.I.R. 1959 Raj. 24. 

For the distinction between a forfeiture under cl. (b) and that under 
cl. (g) see In re Srinath Zamindary, A.I.R. 1952 Cal. 207, where it has 
been pointed out that in cl. (b) the term is fixed conditionally and 
depends upon the happening of a future event. In cl. (g) on the other 
hand the term is brought to an end by a defeasance clause. A lease for 
99 years granted to a company provided inter alia that in case the 
company goes into liquidation voluntarily or otherwise, it will cease 
to be operative. The company went into liquidation: Held that cl. (b) 
did not apply — ibid. Where a lease for 40 years contained a clause that 
if the lessee carried on any business other than manufacture of salt the 
lease would stand cancelled ; Held that cl. (b) did not apply— Krishnd 
Chandra v. National Chemical etc., A.I.R. 1957 Orissa 35. Where an 
employee of the landlord occupying a building is liable to be evicted 
on his ceasing to be in emplo 5 rment, the tenancy is governed by sec. Ill 
(b), T. P. Act and no notice under sec. 106, T. P. Act is necessary for 
terminating the tenancy — Tata Iron and Steel Co., Ltd. v. Couribala Devi, 
I.L.R. 47 Pat. 359. 

593B. Clause (c) : — If the lessor holds the property for his own 
life or for the life of another, the lease would terminate on, the death 
of himself or that other person. A lease granted by a Hindu widow 
would fall under this clause. Such a lease is, however, voidable and 
not void bn the grantor’s death — Madhu Sudan v. Rooke, 25 Cal- 1 (8) 
24 LA:. 164; Bifoy Copal v. Krishna Mahishi, 34 Cal. 329 (333), 34 
LA. 87. 

This clause does not mean that if in the exercise of his power of 
due management the mortgagee has entered into an agreement of 
tenancy, on the mere redemption of the mortgage the tenancy would 
automatically lapse — Hardie v, Wahid, A.I.R. 1954 All. 16. A lease; 
from year to year granted by the manager of a temple in course of 
management does not come to an end with the expiry of the office of 
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the manager or his successors — Atyain Veerraju v. Pechctti Venkauna, 
A.I.R. 1966 S.C. 629. 

594. Clause (d) — Merger: — Under this clause a merger takes place 
when the tenant acquires the immediate reversion, and the greater estate 
and the less coincide in the same person without anj' intermediate estate 
— Sitraj Chandra v. Behari Lai, I.L.R. (1939) 2 Cal. 551, A.I.R. 1939 Cal. 
692 (695), 43 C.W.N. 1126- Where a lessee has purchased the equity 
of redemption belonging to the lessor, the existence of a mortgage on the 
superior right, even if it cannot be held to be an intermediate estate 
which would prevent merger, would certainly constitute a criterion to 
determine the lessee’s intention. In the absence of evidence to the 
contrary the lessee cannot have intended a coalescence of the t\s-o rights 
which is manifestly to his prejudice — Ibid at p. 696. This clause is an 
embodiment of the maxim “nemo potest esse tenens et donunus”, i.e., 
nobody can be botli landlord and tenant at the same time (in respect 
of the same property). Thus, if a patnidar purchases the Zemindari 
rights in the mahal, his rights as patnidar would be merged — Prosonno 
v. fagut Chtmder, 3 C.L.R. 159. The principle of merger enunciated in 
this clause equally applies where the merger takes place by virtue of 
transfers by operation of law. Thus, a patni interest determines when 
the same is purchased by the Zemindar at an execution sale — Promotho 
Nath V. Kali Prosonno, 28 Cal. 744, but see Bijoy v. Tarini, 39 C.W.N. 
694 where it was held that if a tenure created before the Act is acquired 
by the holder of the superior interest after the Act, the clause (d) being 
excluded by sec. 2 (c) would not apply and there will be no merger of 
the tenure in the superior interest by operation of law if the holder 
keeps tlie two separate. The same view has been taken by Nasim AH 
and Remfry, J.J. in the recent case of Kumar Chandra v. Sarat Chandra, 
A.I.R. 1938 Cal. 128 (129). 

For constituting merger within this clause the interest of the lessor 
and the lessee in the entire property should become vested in the same 
person at the same time in the same right. Thus where the acquisition 
of the dar-patni interest by the patnidar did not have the effect of extin- 
guishing the dar-patni interest, there was no merger in the eye of law — 
Maya Debi v. Rajlakshmi, A.I.R. 1950 Cal. 1. Where the lessor purchases 
the lessee’s interest, the lease no doubt is extinguished, for the same 
person cannot at the same time be both a landlord and a tenant. But 
where one of several lessees purchases only a part of the lessor’s interest, 
there is no extinction of the lease — Badri Narain v. Rameshwar, A.I.R. 
1951 S.C. 186, 1951 S.C.J. 252, 30 Pat. 664. As an instance of merger, 
see Ram Narain v, G. G. in Council, A.I.R, 1947 Pat. 263, 13 B.R. 34. 

This clause cannot apply to a lease granted prior to the passing of 
this Act, by virtue of sec. 2 (c). Therefore, where a mokarari lease was 
granted to a person prior to this Act, and he subsequently acquired a 
putni lease, this clause did not appty and there was no merger of the 
interests — Hirendranath v. Htwl Mohan, 18 C.W.N. 860 (865), 22 I.C. 
966 ; Dulhin Lachimbati v. Bodhnath Tetcori, 48 I.A. 485 (P.C.), 26 
C.W,N. 565, 3 P.L.T. 383, 15 L.W. 343, 66 I.C. 551, A.I.R. 1922 P.C. 94. 
Similarly, where a patni interest was created prior to the passing of the 
T P. Act, no merger could take place by, reason of the patni interest 
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coming into the same hands as the Zemihdary interest— Jibami Nath v. 
Gokool Chunder, 19 Cal. 760. 

So also, in cases not governed by the provisions of this Act, the 
union of a superior and a subordinate interest does not necessarily merge 
the subordinate in the superior interest. The question in such cases is 
one of intention, and the conduct of the party concerned may show that 
he did not intend to keep the two interests alive as mutually distinct 
rights — Ra?n Krishen v. Haripada, 23 C.W.N. 830, 51 I.C. 389, 29 C.L.J, 
427. On the other hand, if the two interests (e.g., mokarari and patni 
leases) held by a joint family in the same land were in the names of 
different members, that would be a material circumstance in showing 
that the intention was to keep the interests distinct — Dnlhin Lachimbai 
V. Bodh Nath, 48 LA- 485 (P.C.), 26 C.WN. 565, 3 P.L,T. 383. Where 
a mokarari tenure had all along been treated as a distinct sub-tenure, 
there was no merger by acquisition of a patni tenure and the mokarari 
tenure by the same person — Hirendra v. Hari Mohan, 18 C.W.N. 860 
(864), 22 I.C. 966. 

The principle of merger implies the union of two unequal interests 
at the same time and in the same right ; that is, in order that there may 
be merger, it is essential that there should be a greater and a less estate — 
Ulfat Hossain v. Gayani Das, 36 Cal. 802 ; Snrja Narayan v. Nanda Lai, 
33 Cal. 1212 ; Hirendra v. Hari Mohan, 18 C.W.N. 860 (862), 22 I.C. 966. 
Thus, where the proprietor purchases the inferior right of his lessee, the 
transaction comes directly within the four corners of this clause, and 
the inferior interest merges in that of the superior interest — Hriday 
Narain v. Kali Charan, A.I.R. 1928 Pat. 273, 107 I.C. 819. But, if the 
lessee of a holding takes a usufuctuary mortgage of the holding from his 
landlord, the lease is not merged in the mortgage, because the two interests 
are co-ordinate, and not inconsistent or incompatible — Lord Dynevor v. 
Tenant, 13 App. Cas. 279; Kashi v. Durga, 7 N.L.R. 154, 12 I.C. 734; 
Motilal v. Gopikrishna, 1961 M.P.L.J. 66 ; Lachman Das v. Heera Lai, 
A.I.R. 1966 All. 323 ; Roshanlal v. Baboo Lai, A.I.R. 1964 Raj. 120. But 
see Sardarilal v. Randal, A.I.R. 1962 Punj ; 48 where it has been held 
that- if a house is mortgaged to the tenant with right of occupation the 
tenancy is determined by merger in the mortgage. In such a case, the 
tenant would not lose his possession as tenant, after his possession as 
mortgagee has ceased. The tenant’s rights would only be in abeyance 
and the rent suspended during the term of the mortgage, but as soon as 
the landlord redeems the mortgage, the parties would revert to their 
former status and the landlord would not be able to get possession except 
by ejecting the tenant in due course of la^v — KaUi v. Dhvan, 24 All. 487 ; 
Kashi V. Durga, 7 N.L.R. 154, 12 I.C. 734. So also, if a person who 
held a malguzari tenure directly under the 16 annas Zemindar, afterwards 
took a mokarari lease from patnidar under 8 annas maliks, the 
malguzari interest did not merge in the mokarari — Anmioo v. Sheikh 
Mukshad Alt, 19 C.W.N. 435, 28 I.C. 314. 

Another requisite of merger is that the entire interest of the lessee 
and the entire interest of the lessor must vest in the same person — 
Monmatha v. Mohendra, 65 I.C. 469, A.I.R. 1922 Cal. 284 (285). Lala 
Nathuni Prosad v. Anwar Karim, 53 I.C. 16 (Pat.). See also 19 C.W.N. 
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435 cited above. If a lessee of a portion of the property acquires a 
fractional share of the proprietary interest in the property, there is no 
merger of his tenancy right in his proprietary right so as to extinguish 
his lease — Faqir Bakhsh v. Murli Dhar, 6 Luck. 197 (P.C.), 35 C.W.N. 
502 (505), A.I.R. 1931 P.C. 63, 131 I.C. 334, Where a co-proprietor, who 
had merely one-anna share in the property, purchased for himself the 
interests of the lessees of the whole property, there could be no merger — 
Parmeshwar v. Sureba, 6 P.L.T. 805, A.I.R. 1925 Pat. 530, 88 I.C. 495. 

A sale of the demised property to the tenant terminates the lease even 
though there is a condition for repurchase and the possession of the 
tenant after reconveyance of the property in the absence of a fresh 
tenancy is wrongful — Reoti Saran v. Harzu Lai, A.I.R. 1964 All, 542. 

595. Clause (e) — Surrender : — ^This clause applies only to leases 
which can be surrendered ; where a lease is entered into for a definite 
term, and there is a covenant in it expressly forbidding surrender by the 
tenant before the expiry of the term, this clause has no application — 
Jotindra Mohan v. Emam AH, 9 C.L-J. 632. 

In cases of surrender, as indeed in every other transaction, one has 
to look to the substance of the transaction and not merely to what it 
might have been called by the parties — Kashtp-asad v. Bedprasad, A.I.R. 
1940 Nag. 113, 1939 N.L.J. 216, ,189 LC. 111. A formal deed of recon- 
veyance is not necessary to effect a valid surrender^ — Imambandi v. 
Kamaleswari, 14 Cal. 109 (119) (P.C.). Nor is any particular form of 
words essential to make a good surrender. The question is one of 
intention. Thus, when the lessee executed a razinama in the following 
terms: "Up to the present time I have been cultivating the land, but 
the land belongs to the inamdar, ■ I have no title to it, and the inamdar 
can give it for' cultivation to any one he pleases," it was' held that a 
valid surrender .was made — Bhutia v. Atnbo, 13 Bom. 294. But mere 
non-payment of rent for several years does not amount to surrender, in 
the absence of an intention to yield up — Obhoya v. Kailash, 14 Cal. 751 ; 
Prem Sukh v. Bhupia, 2 All. 517 (F.B.). It is no doubt true that the 
tenant of a house in urban areas who abandoned a site leaves it to revert 
to the Zemindar, but there must be proof of intention to abandon. The. 
mere fact that a house falls into disrepair and is not rebuilt does not 
necessarily prove that the tenant means to abandon the site or lead to the 
result that' the Zemindar is entitled to enter upon the land — Misri Lai 
V, Durga Narain, A.LR. 1940 All. 317, 189 LC. 623. Where the original 
lease is registered the surrender of a portion of the tenancy with an 
abatement of rent can be effcted only by a registered instrument — 
B. Ahmed Maracair v. Mathtivaliappa, A.I.R. 1961 Mad. 28. 

Surrender consists in the yielding up of the term by the lessee to the 
lessor accompanied by delivery of posession and the acceptance of the 
same by the lessor. Where the Government takes possession of the 
property under a requisition order, it takes the possession from both the 
lessor and the lessee. It cannot, therefore, operate as a surrender so as 
to terminate the tenancy — Tarabai v. Padamchand, A.I.R, 1950 BomT 89, . 
51 Bom.L.'R. 791. In a surrender all parties must agree — Pusaratn v, 
Deorao, A.LR. 1947 Nag'. 188, 1,L.R. 1946 -Nag. 991 ; Sudhir Kumar Bose 
V. Phanindra Kumar Sanyal, (,2 
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A relinquishment by a tenant without surrender of possession is 
ineffectual. So a relinqui^ment in writing without surrender of 
possession on the part of the tenant does not constitute a sufficient right 
in the landlord to recover possession by means of a suit in ejectment— 
Amar Nath v. Har Prasad, A.I.R. 1932 Oudh 79, 7 Luck. 425. There is 
no relinquishment when the lessee says that 'he has kept leased premises 
vacant’ — State of Mysore v. Ramoo, B. R., (1967) 2 Mys. L. J. 625. 

There can be no valid surrender unless the surrender takes place by 
mutual agreement between the lessor and the lessee. Therefore, the 
lessee cannot make 'a valid surrender by merely giving notice to his 
landlord that he is going to relinquish the land, and the mere fact that 
the landlord silently receives the notice, which the lessee has no legal 
right to give, cannot be regarded as an assent to the relinquishment — 
Judoonath v. Scheone, Kilbiirn & Co., 9 Cal. 671. If the lessor has 
mortgaged the land as well as the right to recover the rent, the lessee 
cannot make a surrender of his lease in favour of the lessor, because it was 
not competent to the lessor to accept the surrender without the concurrence 
of the mortgagee. The right to agree to the surrender of the lease did not 
remain in the lessor-mortgagor but passed to the mortgagee, and without 
the latter’s consent the surrender was not valid. Consequently, the lessee 
remained liable to pay rent to the mortgagee — Havu v. Ganapaii, 32 
Bom.L.R. 689, A.I.R. 1930 Bom. 329 (330). Where the lease is in favour 
of joint lessees surrender must be made by all the lessees — Copaldoss 
Dwarkadoss Family Trust Estate v. Michalswami Pillai, I.L.R. (1964) 
1 Mad. 443. 

596. Clause (f) — ^Implied surrender : — An implied surrender takes 
place either by the creation of new rclationslnp between the lessor and 
the lessee, such as the acceptance of a new lease, or in other ways based 
on consent of the parties, or by relinquishment of iJosscssion by the les- 
see and taking over possession by the lessor which would lead to the 
inference of an implied surrender of the lease — Amar Krish!na v. Nazir 
Hasan, 14 Luck. 723, A.I.IL 1939 Oudh 2-57, 1939 O.W.N. 825 ; Cengal- 
varaya Chettiar v. Naiaraja Chelliar, A.I.R. 1966 Mad. 19. If the lessee 
takes a. usufructuary moitgage, terms of which arc incompatiable with 
the terms of the lease there is an imidicd surrender of the lease — Goda- 
sankara v. Tharappa, A.I.R. 1961 Ker. 293. If a lessee accepts from his 
lessor a new lease of the i^roperty leased, in substitution of the e.\isting 
lease, it operates as a surrender of the original lease. See Illustration; 
also,', Crowley v. Vitiy, L.R. 7 E,\ch. 319 ; U 2 )cndra v. M'eghnaihi, 18 Pat. 
370, A.I.R. 1939 Pat. 598, 183 I.C. 56. Sec also Md. Ibrahim Bani 
Madhah, A.I.R. 1952 Cal. 196 ; Faquira v. /luxin Singh, A.I.R. 1947 Ml. 
240; Veil/ v. Lakshmi, A.I.R. 1953 Tr.-Coch. 584. But a mere alteration 
of the terms of the tenancy, namely the rent I'cseivcd under the lease, is 
not equivalent to an implied surrender of the lease— Jh/nhif Mohan v. 
Uebendra, 71 I.C. 976, A.LR. 1924 Cal. 355. Surrender of e.vistjng lease 
cannot be inferred fi-om a mere increase or reduction of rent. A sur- 
render does not follow from a mere agreement made during the tenancy 
for the reduction or increase of rent, unless there is a special- reason to 
infer a new demise — Gappalal v. Shiraji, A.I.R. 1969 S.C. 1291. It is not 
necessary that in order to operate as a surrender, the new lease should 
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be of tbe same duration as tlie existing lease. If a lessee for .twenty 
years takes' a new lease for ten years, the old lease is deemed to be sur- 
rendered. But if a lessee for years accepts a new lease of a part of the 
lands, it is surrender for that part only and not for the whole — Venkayya 
V. Venkata Subbarao, A.I.R. 1957 Andh. Pra. 619. 

To constitute an implied surrender it is necessary that die new 
lease should be a valid one. M^iere the new lease is void or voidable 
or does not pass an interest according to tlie contract, the acceptance of 
it does not operate as a surrender of the original lease — Jamini Mohan 
V. Debendra, supra. See also, Munnusioamy v. Mtmiramaiah, A.I.R. 1965 
Andh. Pra. 167. A direction given by the tenant to his sub-tenant to 
attorn to the landlord amounts to an implied surrender of the tenancy 
— Naratmal v. Mohonlal, A.I.R. 1966 Raj. 89. 

The subsequent grant of a mining lease to a lessee who held a prior 
lease for coffee cultivation over the same area does not necessarily imply 
a surrender of the prior lease. It is only in cases where there is some 
incompatibility between the enjoyment under the new lease and the 
enjoyment under the prior lease that the acceptance of the second lease 
wffl involve a surrender of the first. Even where die leases are of the 
same kind and they are overlapping, and the terms of the second are 
somewhat inconsistent wdi the terms of the first, all that can be implied 
is a cancelladon of the first, only for a period which is overlapped by the 
second — Manaoendan Tirumalpad v. Parry & Co., 48 Mad. 815, A.I,p.. 
1925 Mad. 1277 (1278), 49 M.L.J. 390, 90 I.C. 729. 

IVliere a possessory mortgage is executed in favour of a lessee, the 
lessee’s interest gets merged in the mortgage right and there is an impli- 
ed surrender of the lease — Meenakshi v. KizhaJJca Valatli Narayan, (1956) 
2 Mad. L.J. 235. But see Lachman Das v. Heeralal, A.I.R. 1966 All. 
323 ; A.I.R. 1965 Andh. Pra. 86 ; Clieekati Kuriminaidii v. Kari Pad- 
manabhan Bhukta, A.I.R. 1964 Andh. Pra. 539 ; C. Kurimi Naidti v. K. 
Padmanamn Bhukta, (1964) 2 An. W.R. 325. If some land in die 
occupation of a tenant is mortgaged to the tenant the tenancy is not 
thereby terminated — VOrada Bangar Rajii v. Kinthali Avatltaram, (1964) 
2 An. W.R. 369. If the tenant of some land becomes the mortgagee and 
a fresh rent note is executed by the mortgagor die original tenancy revives 
on the redemption of die mortgage entitling the mortgagee to avail of 
the protection given by the Rent Act — Puran Chand v. Bakshi Gopi 
Chand, (1968) 70 Punj. L.R. 1115. 

Clause (g)— Amendment : — 'Hie following amendments have been 
made in this clause: the words “or die lease shall become void” have 
been omitted from sub-clause (1); sub-clause (3) has been newly added; 
and the words “gives notice in writing to the lessee of’ have been sub- 
stituted for the words “does some act sho^ving’’. The reasons are stated 
in Notes 599A and 600 below. 

Scope : — This clause, as amended, embodies a principle of justice, 
equity and good conscience and governs even agriciiltural leases — Umar 
V. Datoood, A.I.R. 1947 Mad. 68, (1946) 2 M.L.J. 229. 

596A. Forfeiture : — Tlie principle of English law as to forfeiture 
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apply both to tenancies created before the Act came into force and to 
tliose excepted from its operation. There can be no forfeiture by dis- 
claimer in cases not covered by the Act unless the disclaimer is q matter 
of record. Tlie power of the Court in India to relieve against forfeiture 
arising by disclaimer on grounds of justice, equity and good conscience 
is not necessarily limited to the cases where the tenant proves that the 
denial was occasioned by fraud, mistake or accident of the landlord and 
the tenant himself was neither careless nor negligent — Rachotappa v. 
Konlvpr, A.I.R. 1937 Bom. 41, 59 Bom. 194, 155 I.C. 516. Tliere are how- 
ever no provisions for relief against forfeiture when the lessee renounces 
hisT character by setting up a title in himself or any other person — Anand 
V. Taiyab, A.I.R. 1943 All. 279. Forfeiture ensues when the tenant fads 
to admit that he is holding the property as such — ibid. To entitle the 
plaintiff to a decree for ejectment on the ground of determination of the 
lease by forfeiture, there must be both disclaimer and manifestation of 
intention to determine the lease before institution of the suit — Salla v. 
Jainat, A.I.R. 1953 Nag. 353. If the defendant simply denies the title of 
the plaintiff who is not the lessor but claims as heir of the lessor, there 
is no disclaimer — ibid. 

A forfeiture clause must be literally and strictly construed and should 
be taken most strongly against the lessor — Kiichicar Lime & Stone Co. v. 
Secretary of State, A.I.R. 1936 Pat. 372 (376), 15 Pat. 460, 163 I.C. 591 ; 
Raman v. Malabar &c. Co., A.I.R. 1935 Mad. 163, 58 Mad. 378, 154 LC. 
445 ; Kesab v. Gopal, A.I.R. 1937 Cal, 636, 65 C.L.J. 305. In the case 
of successive forfeitures the landlord can rely on the last act entailing 
forfeiture — Karumanchi v. Karnmanchi, A.I.R. 1960 Andh, Pra. 166. 

A usufrauctuary mortgagee as the lessors transferee is entitled to 
enforce a forfeiture clause in a lease between the lessor-mortgagor and 
the lessee — Vamana v. Venkata, A.I.R. 1936 Mad. 116 (117), 160 I.C. 530, 
following Haoti v. Ganapaii, A.I.R. 1930 Bom. .329 and Kannyan v. Ali- 
kutti, 42 Mad. 60 (F.B.). 

597. Breach of express condition : — Tliis section contains no clause 
providing for the termination of the lease at the opKon of the lessee on 
account of a breach of a term of the contract, nor is' there anything in 
section 108 to enable the lessee to avoid the lease. Tlie lessee is not 
entitled- to put an end to the lease for breach of a co^'^enant in the lease, 
but he can only claim damages for such breach, if anv — Govindasicaml 
V. Palaniappa, 48 M.L.J. 397, A.I.R. 1925 Mad. 833, 87 I.C. 10. 

A transfer by the lessee in contravention of the terms of tlie lease is 
not wholly void but is merely voidable at the lessors instance. If the 
lessor after termination of the lease accepts rent from the transferee, 
the latter will be entitled to remain in possession till the lease is deter- 
mined— ./cnkliep V. Kuer Majhi, A.I.R. 1949 Ass. 61. Where a tenant 
occupies a portion of the house not included in the rent note, tliere is 
no breach of any term of the tenancy. At most he is a trespasser of 
that portion — Keshavlal v. Bat Ajawali, A.I.R. 1953 Sau. 119. 

Wliat is meant by an “express” condition is, not that the wording 
of it should be in any particular form, but that the condition can.be 
gathered from the words of the instrument, giving to them their ordinary 
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meaning. If a clause in a lease is so expressed that it can only be read 
as reserving the right of forfeiture to the landlord in certain circums- 
tances, tliat is a sufficiently 'e.xpress' condition — Mussa Kfttii v. Ranga- 
chariar, 8 M.L.T. 238 (309). Thus, where the lease contained an e.xpress 
provision for re-entry on “breach of any of the conditions of tlie lease" 
and the tenant faded to pay rent, held tliat as the payment of rent was 
one of the conditions on breach of which the landlord was entitled to 
re-enter, the non-payment of rent operated as forfeiture of the lease — •_ 
Ibid. But where the lessor does not allege that the tenancy has come 
to an end by forfeiture, but relies on sec. 14, Tenancy Act which pro- 
vides that the tenancy shall terminate if the tenant fails to pay rent, tho 
present clause does not apply, nor does the principle underlying tho 
clause — Jagannath v. Vasant, A.I.R. 1953 Bom. 332, 55 Bom. L.R. 341. 
Where die relation created is that of a "grantor" and "grantee” of a per- 
petual tenure, rather than that of landlord and tenant, the law of for- 
feiture on non-payment of rent is not applicable in die absence of proof 
of a definite contract to that effect — Tirtha Naik v. Lai Sadonanda, A.I.R. 
1952 Or. 99. 

Where one of tivo partners after dissolution of the partnership as- 
signs to the other partner his interest in the leasehold of the partnership 
premises, it does not amount to a breach of the covenant prohibiting an 
assignment of the lease xvithout the lessor’s consent — Decarajtdu v. Thaij- 
aramma, A.I.R. 1950 Mad. 25, (1949) 2 M.B.J. 423.' 

A waqf created by a tenant is not such a dealing with the leasehold 
as to entail a forfeiture of the tenancy— Md. Sharif v. Waqf Banam-i- 
KJiuda, A.I.R 1947 All. 49. 

The refusal by a tenant to perform services which are incidental to 
his holding, is sufficient of itself to ground a suit for ejectment — Prokash 
V. Rajendra, A.I.R. 1932 Gal. 221 (225), 35 C.W.N. 823, 58 Cal. 1359, 135 
I.C. 296. In case of a service tenure, die discontinuance of sen'ices by 
•the lessee does not, however, amount to a forfeiture of the lease, where 
modem conditions make the services higlily burdensome to die lessee 
wdioiit any corresponding benefit to die lessor, and where it is doubt- 
ful whether a strict compliance with the provisions of the patta relating 
to services would not be of pubh'c inconvenience — Maharaj of Jetjpore v. 
Ruhnini, 42 Mad. 589 (601) (P.C.). 

When it is claimed that die lessor is entitled to re-enter by reason 
of die lessee’s breach of covenant, it is first necessary to ascertain what 
it was that the lessee covenanted to do, or not to do, dien to see whether 
die agreement provides for re-entry on breach of such covenant and finally 
whedier there has been a breach of covenant by the lessee — Fancham v. 
Pramatha, A.I.R. 1936 Pat. 450 (451), 15 Pat. 680, 164 LC. 358. Tlie 
landlord may re-enter even on the breach of a covenant in a permanent 
lease iirohibiting transfer — Taduri Gopala Krishna Rao v. Kodeg Naraytja, 
A.I.R. 1964 Andh. Pra. 528. But die tenant xvill not incur forfeiture by 
a partial transfer — Indraloke Studio Ltd. v. Sonfi Devi, A.I.R. 1960 Cal. 
609. In order to entitle the landlord to treat die lease as forfeited it is 
necessary that the lease should contain an express provision that on breach 
of such and such condition, the landlord toould be entitled to re-enter. 
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Unless there is an express provision for re-entry for breach of any covenant 
in it, the lessor wU not be entitled to treat the lease as forfeited and to 
eject the tenant — Kishori Mohun v. Nvnd Kumar, 24 Cal. 720 (724). 
Thus, where the lease merely contained a covenant on the part of the 
lessee not to alienate the property, but there was no provision for re-entry 
by the lessor in tlie event of such alienation, held that an ahenation by 
the lessee in breach of such a covenant would not entitle the landlord to 
consider the lease as forfeited or to treat the alienation as void and to 
sue the tenant in ejectment. Tire relief of the landlord would be by way 
of damages for breach of the covenant against alienation — Narayan v. 
Mi Saiba, 18 Bom. 603j Madar Buksh v. Sannabaica, 21 Bom. 195. Timapa 
v. Timaya, 7 Bom. 262 (265); XJdipi v. Seshamma, 43 Mad. 503, 61 I.C. 
658; Parmeshri v. Vittappa, 26 Mad. 157; Nilmadhab v. Narotam, 17 Cal. 
826; Mahananda v. Saratmani, 14 C.L.J. 585 ; Basarai v. Martirulla, 36 
Cal. 745; Netrapal v. Kallyan, 28 All. 400; Shankar Dayal v. Vinayak, 
A.I.R. 1924 Oudh 305 (306), 79 I.C. 695, 27 O.C. 1; Krishna Chandra v. 
National Chemical etc., A.I.R. 1957 Orissa 35. See Note 92 under sec. 
10. So also, in the absence of an express condition as regards forfeiture, 
a lease cannot come to an end merely because the lease-money is not 
paid by the lessee — Mahadoo v, Jainarayan, 62 I.C. 850. Similarly, 
where there was a stipulation in the lease against sub-letting but the lease 
contained no stipulation giving a right of rq-entry to the lessor upon sub- 
letting by the lessee, Jijsld that the mere prohibition against sub-letting 
was in the nature of a threat, and in the absencq of a iJrovision for re- 
entry, the tenant could not lie -ejected on the ground of sub-letting— • 
Gordon Stuart & Co. v. Taylors, W.R. 9 (F.B.); SUal Prosad v. Dildar Mi, 
1 P.L.J. 1. 33 I.C. 408; Pramatha Nath v. Prabiilla Chandra, A.I.R. 1960 
Assam 105. Where a lease is in favour of several persons jointly and 
the share of each is sxjecified, and tliere is a covenant for re-entry on 
transfer of the property or even a portion of it and one of the lessees 
transfers his share, the landlord is entitled only to re-enter on such lessee’s 
share but not on the whole property in tlie absence of an e.xpress clause 
empowering him to do so — Pancham v. Pramatha, supra, at p. 455. 

The forfeiture clause in tlie lease-deed would be very strictly con- 
strued. So, where the lease contained, a provision tliat an alienation of 
the tenure by the lessee without the lessor’s consent would entitle tlie 
landlord to re-enter as upon a forfeitiue, die sale of a portion thereof 
by one of the joint tenants would not work as a forfeiture of the whole 
tenure; the .otliers will continue in possession as before — Kundan v. 
Kallu, 12 A.L.J. 650, 24 I.C. 79; Dassorafhy v. Rama Krishpa, 9 Cal. 526; 
Krishna Chandra v. National Chemical, A.I.R. 1957 Orissa 35. A 
covenant against alienation does not prevent the tenant from assigning 
a portion of tlie premises, and unless the covenant is e.xpressly worded 
to exclude a partial alienation • of the premises, such partial alienation 
will" not work as a forfeiture — Grove v. PoHel, [1905] 1 Ch. 727; Kesab 
V. Gopal, A.I.R. 1937 Cal. 636, 65 C.L.J. 305; Sicarnamoyee v. Aferaddi, 
A.I.R. 1932 Cal. 787, 60 Cal. 47, 36 C.W.N.- 819, 139 I.C. 239; Venkata- 
ramana v. Krishna, 47 M.L.J. 307, A.I.R. 1925 Mad. 57, 81 I.C. 1006. 
But where the entire right in a mulgepi lease is transferred by the 
tenant by separate ah'enations in parts, the condition against transfer is 
broken, and there would be a. forfeiture of the lease — Veda Bhat v. 
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Mahalaxtni, A.I.R. 1947 Mad. 441, (1947) 1 M.L.J. 229. See also Souza 
V. Louis, A.I.R. 1947 Mad. 119 (1946) 2 M.L.J. 362. \Vliere a lease con- 
tains a eovenant prohibiting assignment without a previous mitten 
•consent of the landlord and sucli consent is not to be unreasonably with- 
held in case of a respectable or responsible person, an assignment by the 
tenant to a respectable person mthout the landlord’s consent does not 
amount to a breach of covenant — KamaJa Ranjan v. Baiinath, A.I.R. 1951 
S.C. 1, 1951 S.C.J. 13. An alienation in favour of a co-lessee is not an 
alienation witliin tlie clause, but a sale by a lessee to his daughter is — 
Koragalm v. Jakri, A.I.R. 1927 Mad. 261, 52 M.L.J. 8, 99 l.C. 700. If a 
term is granted subject to a condition against assignment, an assignment 
by the lessee will be void; but if the restraint is by covenant only, the 
lessee by assigning commits a breach of covenant, but the assignment 
itself is not void though the landlord can put an end to it as soon as the 
assignment comes to his knowledge if the lease contains a power of re- 
entry — Sreedhar v. Kusum Kximari, A.I.R. 1938 Cal. 478 (479), 42 C.W.N. 
932. Tlius, where a clause in a maurasi makarari provides that in the 
case of a transfer, the transferee shall pay one-fourth of the consideration 
money to tlie landlord and also that in default of such payment tlie 
transfer shall not be valid; this clause is not in the nature of a covenant, 
but it is in effect a rastrictive condition which h'mits the power of aliena- 
tion,- and a transfer in breach of it is void — Ibid. A mortgage by con- 
ditional sale followed by a decree for foreclosure and the taking of posses- 
sion thereunder constitutes a transfer within the meaning of such a stipula- 
tion which is binding as between the parties and tlieir representatives. 
Consequently on failure to pay the transfer-fee on the date of the decree 
for foreclosure the landlord becomes entitled to get a decree for eviction 
of the transferee — Chandi Charan v. Taranath, (1942) 46 C.W.N. 6, 75 
C.L.J. 434. In this particular case their Lordships (Biswas and Akram, 
JJ.) relieved the transferee against eviction by directing him to pay the 
amount of transfer-fee with interest. Wlien a landlord is entitled to 
re-enter by reason for forfeiture, he is also entitled to claim rent or mesne 
profits up to the date of obtaining possession and tlie fact tliat he claims 
in a suit for ejectment rent or mesne profits till he gets possession cannot 
be said to be a waiver of the right to re-enter — Koragalva v. Jakri, supra. 
The mere fact- that the landlord refrained from enforcing his right on 
one or more previous occasions, whetlier for consideration or not does 
not amount to a surrender of liis right to enforce it when a subsequent 
occasion arises — Dayal Singh v. Pramatha, A.I.R. 1936 Pat. 493 (495), 15 
Pat. 673, 164 l.C. 811. The landlord is entitled to eject transferees from 
the original tenant against whom an ex parte decree for ejectment has 
been passed — Ibid. A pmchaser from a permanent lessee who has 
covenanted not to alienate, if recognized by tlie lessor, is not, however, 
bound by the covenant against alienation — KJietra Nath v. Bahar Ali, 
A.I.R. 1929 Cal. 228,- 49 C.L.J. 89, 116 l.C. 153. 

Leases of quarry lands were granted to a company subject to the 
covenant providing tliat neither the lessee nor any parson claiming 
through him should assign the lease or transfer any right or interest tliere- 
under, or underlet the whole or any portion of the premises ivithout the 
assent of the Board of Revenue and the penalty for infraction would be 
forfeiture of the lease. The company contracted ivith a person for sale 
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of the leasehold rights but subject to the sanction of the Board of Eevenue. 
It was also provided that in the meantime the intended vendee should 
act as the agent for the company in respect of the lasehold rights in the 
quarries, that he should pay to the company the royalties and oth^- 
sums payable by it to the Government and that he should be entitled to 
work the quarries for his owm benefit. The contract, though the value of 
the interest created was more than Rs. 100, was not registered; Held 
that the transaction created an agency coupled with an interest and did 
not amount to sub-letting. The transaction, however, amounted to a 
transfer of an interest in the leasehold property [on this point reversing 
Kuchwar Lime & Stone Co. v. Secretary of State, A.I.R. 1936 Pat. 372, 15 
Pat, 460, 163 I.C. 501 which is to be read in this connection]. But the 
contract not being registered, the transfer was not effective, and hence 
there was no -forfeiture of the lease — Secretary of State v. Kuchwar Lime 
& Stone Co., A.I.R. 1938 P.C. 20 (22), 17 Pat. 69, 65 I.A. 46, 42 C.W.N. 
593, 66 C.LJ. 485, 172 I.C. 443. 

Where the terms of a lease provided that the lessee was entitled to 
imderlet but not to “assign” liis right in any way, and then the lessee 
mortgaged the said lease by way of sub-demise, held that the word 
‘assign’ irieant 'part with absolutely', i.e., the parties intended and agreed 
that the lessee should be entitled to part with possession of the land 
and premises by way of sub-demise or otherwise, so long as he did not 
absolutely transfer the whole of his right, title and interest therein; con- 
sequently, the mortgage did not operate as a forfeiture of the lease— per 
Page, J., in Bejoy Lai v. B^narasidas, 54 Cal. 948, 110 I.C. 296, A,I,R. 
1928 Cal. 99 (101). And this view has been affirmed by the Privy Council 
in Hansraj v. Bejoy Lai, 57 Cal. 1176, 34 C.W.N. 342 (347), 122 I.C. 20, 
A.I.R. 1930 P.C. 59, reversing the judgment of tlie Division Bench in 
Bejoy Lai v. Benarsidas, 32 C.W.N. 353, A.I.R. 1928 Cal. 681, 114 I.C. 
786. By creating the mortgage, the lessee has merely deposited the lease 
as a security, which it was competent for him to do so. There is no 
parting with the' interest absolutely, because the lessee might at any time 
redeem the indenture by paying off the incumbi'ance upon it — Doe v. 
Hogg. (1824) 4 Dow. & Ry. 226. 

Where a lease stipulates for forfeiture in case of alienation by the 
lessee, it means .a covenant against voluntary alienation, and the lease 
cannot be forfeited where the land is sold against the will of the lessee 
by the act of a Court, e.g., in execution of a decree — NUmadhab v. 
Narottam, 17 Cal. 826; Hamaya v. Timapa, 7 Bom. 262 (265); Subbaraya 
V. Krishna, 6 'Mad. 159. But where the lease contained a covenant that 
"the lessee is not to let the land be sold or attached and sold in satisfaction 
of judgment-debts, and tliat if he does so, the lessor will take away the 
land and give it to others,” and the tenant allowed tlie land to be attached 
and sold, and not taking measures to satisfy his judgment-debts, held 
that there was a breach of the clause in the lease, which gave the lessor 
a right of re-entry— 'Vi/unkutrayo v. Shdvrambhat, 7 Bom. 256 (262). If 
there is a term in the lease that if tiie lessee does not start construction 
within three years the lease shall stand cancelled the landlord can forfeit 
the lease if the term is not complied with — il966 All. L.J. 531. 

The forfeiture clause in the lease enures not only for the benefit of 
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the lessor but also ol his representatives and assigns. Tims, where a 
lease contained a covenant resen’ing to the lessor a power of rc-cntr>', 
on default of pajnnent of rent, and there was no mention in such covenant 
of a similar power being also rescrs’cd to the lessor’s ‘lieirs, successors 
or assigns”, and the lessee sold his rights in the leased proiicrly to third 
persons, it was held that although- re-entry was reser\'cd only to the lessor, 
yet the vendees of the lessor could lake advantage of the covenant — 
Kristo Nctth v. Brown, 14 Cal. 176; Vishveshwar v. Hahablcshwnr, -1-3 
Bom. 28 (31), 47 I.C. 330. A mineral lease under the Mines and Minerals 
(Regulation and Development Act) 1957 is outside the operation of the 
T. P. Act; hence secs. 111(g) and 114 T. P. Act do not apply to a mineral 
lease — Serajuddin Md. v. State of Orissa, A.I.R. 1969 Orissa 152. 

"Or the lease shall become void’ : — ^Tliese words occurring in the old ' 
clause (g) have now been omitted because a lessor cannot rc-cnlci- on 
the breach of any condition in a lease unless tliere is an c.vprcss stipula- 
tion to that effect. 

598. Denial of landlord’s title J — ^In the absence of any law, usage 
or custom to the contrary the principles of Chapter V apply to leases 
for agricultural purposes as rules of justice, equity and good conscience. 
Consequently, such leases are forfeited by repudiation by the tenant of 
the tenancy by claiming title in himself — Faqiria v. Kalu Mai, A.I.R. 
1952 Funj. 52. See also Tati/a v. Yeshwani, A.I.R. 1951 Bom. 283, I.L.R. 
1951 Bom. 293. In cases - where this Act does not apijly, clear and 
unambiguous denial of the lessor’s title would be enougli to entail for- 
feiture, and the landlord is not required to show his intention to de- 
termine the lease — Ramachandra v. Mahadevi, A.I.R. 1916 Mad. 57, (194.5) 

2 M.L.J. 416. Such a denial in a notice sent by the tenant in reply to 
the landlord’s notice is suEBcient to work out forfeiture of the tenancy 
— ibid. 

A tenant who denies his landlord’s title renders the lease liable to 
forfeiture, notwithstanding that tire lease is permanent — Kally Das v. 
Monmohini, 24 Cal. 440; Abhiram Goswami v. Shtjama Charan, 36 Cal. 
1003 (P.C.); Ananda v. Abrahim, 4 C.W.N. 42; Mela Ram v. Sandhi, 13 
Lah. 796, 141 I.C. 825, A.I.R. 1933 Lah. 221; Ramji v. Shib Cluaran, A.I.R. 
1930 All. 479 (481), (1930) A.L.J. 908. 'Tliis is an application of the general 
principle of law that a man cannot blow hot and cold, I’.e., cannot both 
approbate and reprobate. 

The denial of a landlord’s title by one of the joint tenants cannot 
be held to bind the other co-tenants, and such a denial cannot work as a 
forfeiture — Jharu v. Mahatabuddin, A.I.R. 1928 Cal. 713; Cani Mia v. 
IVajid Ali, 39 C.W.N. 882. A disclaimer made by the manager of a joint 
Hindu family wlrich is effective as forfeiture is however binding on the 
other members in the absence of anj’thing to suggest the cbntrarj- — 
Krishnarao v. Ghamon, A.I.R. 1935 Bom. 144, 155 I.C. 249. It is' per- 
missible to a tenant to deny his landlord’s title, if it is showm that he 
executed the lease in ignorance — Alagammai v. P. L. & C. Finn, A.I.R. 
1938 Rang. 227. 

A tenant who has been let into possession cannot deny his landlord’s 
title however defective it may be, so long he has not openly restored 
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possession by suixender to his landlord— v. Desraj, 37 All. 55 (P.C.); 
Shankar v. Jagatmath, A.I.R. 1928 Bom. 265, 30 Bom. L.R. 741, 111 I.C. 
911; Krishnarao v. Ghamon, supra; Krishna Rao v. Mungara, A.I.R. 1932 
Mad. 298 (299), 55 Mad. 601, 138 I.C. 34. 

In order to work a forfeiture, the denial must be unequivocal, un- 
ambiguous and absolutely definite; for the law leans strongly against 
forfeiture. Omission to pay rent or even refusal to pay it does not con- 
stitute such a denial of the landlords title — Shiam Behari v. Madam Singh, 
A.I.R. 1945 All. 293; i.L.R. 1945 All. 248; Prag Narain v. Kadir BaJdtsh, 
35 All. 145, IS I.C. 728. The mortgaging of premises by a tenant does 
not amount to an unequivocal and unambiguous denial of the landlord’s 
title. The denial must also be made to the knowledge of the landlord—* 
Md. Mahmud K/joji v. Laja Mai, A.I.R. 1934 Lah. 289, 15 Lah. 683, 151 
I.C. 209; Karumanclii v. Karumanchi, A.I.R. 1960 Ahdh. Pra. 166. The 
test to apply would be, whetlier the assertion woidd operate as a starting 
point for ad\'erse possession against the landlord — >Doe v. Williams, (1777) 
2 Co\\Tp. 622; Kemalooti v. Muhamed, 41 Mad. 629 (636). Under this 
clause, tliere is a denial of title when “the lessee renounces his character 
as such, by setting up a title in a tliird person or by claiming title in 
himself.” The word “renounce” connotes tliat some act is done to the 
knowledge of the landlord which is calculated to convey to him the im- 
pression tliat tire tenant repudiated his title. Wliere tlie tenant disclaimed 
tlie landlord’s title and asseited his own by an incidental and casual 
statement made in a document executed by him to a third party purport-' 
ing to convey some property otlier than tliat to which the assertion 
related, but the assertion was not addressed to the landlord nor was 
followed upi by transferring the particular property to a third party, Iveld 
tliat such a collateral reference as the one contained in the said document 
was not enough to constitute a disclaimer of the landlord’s title justifying 
tlie forfeitm-e of the tenancy— Kemflfooft v. Muhamed, 41 Mad. 629 (632, 
636). Where tlie permanent tenants made a partition among themselves 
describing tliemselves as owiers, and also passed several mortgages and 
sale-deeds in favom- of strangers, in which also they described themselves 
as ouaiers, but tliey never communicated to the landlord their desire to 
renomice die relationsliip of landlord and tenant, it was held that .this 
fact did not bring about a forfeiture of tlie tenancy — Narayan. v. Mangesh, 
34 Bom. L.R. 1287, 140 I.C. 567, A.I.R. 1932 Bom. 599 (601). The mere 
receipt and retention by the tenant of a document of sub-lease in which 
he is spoken of as die Jenmi of tliq lands demised, cannot operate as a 
denial of die landlord’s tide, when there was nothing to show that die 
tenant actually assumed die role of a .Jenmi and die landlord was made 
aware of such assmnption — Raman Nair v. Mariyamma, 43 Mad. 480. 
Tlie law has been dius stated: “In order to make either a verbal or a 
VTitten disclaimer sufiioient, it must amount to a direct repudiation of 
the relationship of landlord and tenant, or to a distinct claim to hold 
possession of die estate upon a grotmd wholly inconsistent widi that 
relation, which by necessary implication is a repudiation of it” — ^Wood- 
fall’s Landlord and Tenant, 19tli Edn., p. 431; William’s Ejectment, 2nd 
Edii., p. 56; Doe d Gray v. Stanion, (1836) 1 M. & W. 695 (703); Vivian 
V. Moat, (1881) 16 Ch. D. 730. 

It is not necessarjf that the denial of landlord’s tide by the tenant 
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should be accompanied by an express assertion that the title is either m 
the tenant or in some third person — Rukmini v. Rayaji, A.I.R. 1924 Bom. 
454, 48 Bom. 541, 83 I.C. 45. If the landlord's title is denied, it involves 
the assertion that the title is either in the tenant or in some third person 
— Radmanahhaya v. Range, 34 Mad. 161 (163). If the tenant does not 
claim a right in himself but merely sets up a title in a third party as 
his landlord under whom he admits to be occupying the status of a tenant, 
(t.e., where he does not renounce the status of a tenant), still is would 
-amount to a denial of the title of the real landlord — Hatimullah v. Md, 
Ariu, 32 C.W.N. 391 <396), A.I.R. 1928 Cal. 312, 113 I.C. 13. Where a 
tenant alleges that his landlord is only a co-sharer witli another, he incurs 
forfeiture for denying the landlord’s title — Hashmat Husain v. Saghir 
Ahmad, A.I.R. 1958 All. 847. 

A permanent lease is within the provisions of cl. (g). Where a 
permanent lessee in a suit by the lessor claims to have been in adverse 
possession for over 12 years, the lessee claims title in himself and it amounts 
to a disclaimer of the landlord’s title — Md. Hafiz v. United Provinces, 
A.I.R. 1945 All. 285, 1.L.R. 1945 All. 222. 

Where a buildhig is in tlie possession of a mortgagee, the tenant is 
not the tenant of the owner. When the mortgage is redeemed and the 
ovmer becomes entitled to possession, the tenant cannot set up any title 
as against the owner — Ealkishen v. Baldeo, A-I.R. 1953 Punj. 297. 

A denial by the lessee of his landlord’s title even by parol declara- 
tions entitles the landlord to exercise his option of determining the lease 
—Satyabhama v. Krishna Chandra, 6 Cal. 55; Vislwiu v. Balaji, 12 Bom. 
352. 

The denial of landlord’s title by the original lessee will not work 
as a forfeiture against the assignee of the lessee — Gopal v. Shriniu-as, 42 
Bom. 734. 

The disclaimer of landlord’s title which is relied on as a ground for 
ejecting the tenant must have been made before the suit in ejectment was 
instituted. A disclaiiner contained in the written statement of the 
defendant (tenant) cannot be made the basis of a decree for ejectment in 
the suit — Mallika v. Makhanlal, 9 C.W.N. 928; Fran Nath v. Madhu, 13 
Cal. 96; Nizamuddin v. Mamtazuddin, 28 Cal. 135; Maharaja of Jeypore 
V. Rukmini, 42 Mad. 589 (P.C.); Pratap Narain v. Harfivar, 36 Cal. 927; 
Vithu v. Dhondi, 15 Bom. 407; Subba v. Nagappa, 12 Mad. 353; Madavan 
V. Athi Nangiyar, 15 Mad. 123; Unhamma v. Vaikuntha, 17 Mad. 218; 
Reria v. Subrahmanian, 31 Mad. 261; Samundar v. Mukh Lai, 37 I.C. 935 
(Pat.); Rajaram v. Vithal, 6 N.L.R. 83, 6 I.C. 927; Chiragh Din v. Mahomed 
Usman, A.I.R. 1924 Lah. 281, 70 I.C. 349; Mukat.Singfi v. Paras Ram, 
A.I.R. 1924 All. 726, 79 I.C. 106; Jharu v. Mahatabuddin, A.I.R. 1928 Cal. 
. 713; Gulam Mohammood v. Ammani Ammal, (1960) 2 M.L.J. 351; Warner 
v, Sampson (1959) 2 W.L.R. 109. 

But a denial of title in a suit for rent causes a forfeiture of the 
tenancy — Mahomed v. Habibar Rahaman, 45 I.C. 642 (Pat.). The denial 
of the landlord’s title in a previous suit for rent, coupled with the setting 
up of a third party as the landlord, makes the lessee liable to have his 
tenancy forfeited — Gopal Ram v. Dhakcswar, 35 Cal. 807 (810). 
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There is no provision for relief against forfeiture for renunciation 
of the character of tenant and setting up a title in himself— Anand v. 
Taiheb, A.I.R. 1943 ATI. 279. Non-admission of the landlord’s title 
amounts to a denial. Consequently, forfeiture comes into existence when 
the tenant fails to admit that he is holding die property as such— ibid. 

Where in a suit for rent brought by the lessor against the lessee the 
latter denied the tide of the lessor, and the suit was dismisesd on the 
ground that the relationship of landlord and tenant did not subsist be- 
tween them, and the. lessor then brought another suit to eject the lessee, 
held that it was not open to the lessee in die latter suit to set up the 
tenancy which he had denied in the previous suit, and that by repudiat- 
ing his landlord’s tide in the previous suit he had rendered himself liable 
to ejectment — Khaiar Mistri v. Sadruddi, 34 Cal. 922 ; Nilmadhah v. 
Ananba, 2 C.W.N. 755 ; Fayi Dhali v. Aftabuddin, 6 C.W.N. 575 ; Mai- 
lika v.-Makhanlal, 9 C.W.N. 928. Ramgafi v. Pranhari, 3 C.L.J. 201; 
Sheik Miadhar v. Rajanikant, 14 C.W.N. 339, 5 I.C. 708 ; Ekbar v. Hara, 
15 C.W.N. 335, 13 C.L.J. 1, 8 I.C. 660. ' ' . . 

Wliere a tenant who is entided to notice denies the tide of the land- 
lord, no notice is necessary to eject him — >Karam Chand v. Amar Nath, 
A.I.II. 1933 Lah. 377 (378), 145 I.C. 922. See also Ratneswar v. Mongdli, 
A.I.R. 1951 Ass. 70, (1950) 2 Ass. 166, But after the amendment in clause 
(g) it is apprehended, a notice in writing of the lessor’s intention to 
determine &e lease is necessary. Since this observation was made by die 
editor in die previous edition, it has been held that as a result of amend- 
ment of sec. Ill (g) in 1929, it is incumbent on die lessor to give notice 
in writing to the lessee of his intention to determine the lease before a 
suit can be instituted for eviction of the lessee — Tatya v. Yeshjjoant, 
A.I.R. 1951 Bom. 283, I.L.R. 1951 Bom. 293. See also Jai Narain v. 
All Murtaza, A.I.R. 1951 Pat. 190. But see Gajadhar Lodha, v. K/ias 
Mahptadih Colliery Co., A.I.R. 1959 Pat. 562, 

Wliere a service tenure was created after the passing of the T. P, 
Act and the tenant renounced his character as service tenant in Chaitra, 
1342 B.S., j'.e., in 1936, the landlord before succeeding in a suit in eject- 
ment must prove that there was an overt act on his part to determine 
the lease— iNarencfo-o v. Rajendra, 45 C.W.N. 654, 73 C.L.J. 159, A.I.R. 
1941 Cal, 506. In this case Mr. Justice B. K. Mukherjee obseri'ed: “Had 
the point been taken at die proper time, the plaintiff would have been 
able to prove that there was at any rate a demand for possession which 
would be quite enough to satisfy the requirements of sec. Ill (g) of 
the Transfer of Property Act”. But as the cause of action arose after 
the amendment in clause (g) came into force, would not a notice in writ- 
ing of the lessor’s intention to determine die lease have been necessary ? 

599. What does not amount to denial of title : — ^If the tenant has 
never denied his liability to pay the rent fixed but has asserted a higher 
status as lessee than what was admitted by the landlord, such an assertion 
does not amount to denial of title of the landlord or claiming title for 
himself— jAttI®' Krishna v. Nazir Hasan, 14 Luck. 723, A.I,R. 1939 Oudli 
257, 1939 O.W.N, 825. A denial of the landlord’s title to enhance die 
rent or the setting up of -a permanent tenancy is not necessarily a dis- 
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claimer of his title as landlord — Kali Krishna v. Golam Ali, 13 Cal. 248 ; 
Haidri Begum v. Natlw, 17 All. 45 ; Parshotam v. Daiiairaija, 10 Bom. 
669 ; Vithu v. Dhondi, 15 Bom. 407 ; Lain Cagal v. Bai Moian, 17 
Bom. 631 ; Dodhu v. Madhavrao, 18 Bom. 110 ; Venkaji v. Lakshman, 
20 Bom. 354 (F.B.) ; Suba y. Nagappa, 12 Mad. 353 ; Unhamma v. 
Vaikunta, 17 Mad. 218. Tlie setting up of a muls^ni right by the tenant 
is not a disclaimer of the landlord’s title; it only amounts to a denial 
of the particular kind of tenancy under which the tenant holds possession 
and the setting up of a different kind of tenancy, but it does not amount 
to a denial of title of the landlord — Unhamma v. Vaikunta, 17 Mad. 218. 
Similarly, an assertion by a tenant from year to year that he is a perman- 
ent tenant is not tantamount to a denial of the landlords’ iitle — Gol Dap 
V. Dod Laxman, 22 Bom. L.R. 648, 58 I.C. 226. 

Where after the death of the original lessor the tenant did not direct- 
ly deny the claimant’s title, but refused to pay rent until he knew who 
was the real owner, and it appeared that the succession was at that time 
disputed, it was held that there was no denial of the landlord’s title — ■ 
Jones V. Mills, 10 C.B. (N.S.) 788. But see Ramdas v. Ram Lakshman, 
A.I.R. 1953 All. 797 where it has been held that if the title of tlie lessor's 
heir is denied, the denial causes forfeiture' of the tenancy. A tenant’s 
plea that "as the plaintiff and a third person both claim rent from him, 
he is ready to pay either when the Court finds who is entitled to”, is not 
tantamount to a disclaimer — Rakmini v. Ratjaji, A.I.R. 1924 Bom. 454, 
48 Bom. 541, 83 I.C. 45. Where the tenant denies the plaintiff’s title to 
recover rent fi'om him, bona fide for tlie purpose of seeing such title 
established in a Court of law in ordei' to protect himself, he is not to 
be charged with disclaiming the plaintiff’s title — Hatimullali v. Maham- 
• mad Arju, 32 C.W.N. 391 (395), A.LR. 1928 Cal. 312, 113 I.C. 13. Simi- 
larly, there is no disclaimer of the relationship of landlord and tenant, 
where the tenant merely puts the landlord to the proof of his title by 
purchase — Mallika v. Makhan Lai, 9 C.W.N. 928 ; Venkatachariar v. 
Rangastoami, 36 M.L.J. 532, 51 I.C. 709 ; Ram Das v. Ladi. Janki, 
I.L.R. (1962) 2 All. 554. 'The denial by the tenant of the right of an 
assignee from the original lessor does not work a forfeiture of the ten- 
ancy. Where there was no specific? denial of the title of the original lessor 
but the tenant merely denied the right of the purchaser, and set up the 
right of one of the heirs of the original lessor, Jipld that this could not 
work as a forfeiture — Abdulla v. Md. Muslim, A.I.R. 1926 Cal. 1205, 96 
I.C. 1056 ; Somti Prakash v. Natha, I.L.R. (1964) 1 Punj. 616 ; Ram Das 
V. Lach. Jpnki, I.L.R. (1962) 2 All. 554; Sugga Bai v. Hiralal, A.I.R. 
1969 Madh. Pra. 32. 

There is no denial of title where the tenant merely questions the 
extent of the landlord’s interest and his title to receive the entire rent — 
Mallika v. Makhan Lai, 9 C.W.N. 928. A denial of tenancy after the 
institution of the suit for eviction does not entail forfeiture — Gidam Moh- 
amood v. Ammani Ammal, (1960) 2 Mad. L.J. 351. 

Where the tenants could not obtain possession of the whole area 
leased to them, and on reference to their lessors, gol no satisfaction from 
them, and then took a lease of the portion, of which they could not get 
possession, from a stranger whom they found in possession, held that 
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tliere was no renunciation by the tenants of their character as such so as 
to entail a forfeiture — Favmcin Bibi v. Sho-ik Tosha, 12 C.W.N. 587. Where 
tlie tenants did not repudiate their lease but rather stuck' to it and only 
questioned the right of the plaintiffs as transferees from their lessor, the 
alleged transfer appearing to be of 4 date piior to the lease, held tliat there 
was no denial of landlord s title so as to cause a forfeiture of the tenancy— 
Forman Bibi v. Shaik Tosha, 12 C.W.N. 587. Where the land leased was 
acquired by the Government, and in tlie Land Acquisition case tlie pleader 
for the tenant described the latter as the owner of the land acquired, but 
tliroughout the proceedings the tenant never referred to himself other- 
wise than as tenant, held that the expression used by the ifAeadet did 
not amount to a renunciation by tlie client of his character of a tenant. 
The Court must consider the intention of the tenant and his intention 
must be gathered from the attitude he himself adopted tliroughout the 
proceedings rather than from the formal grounds framed by his counsel— 
Zia~uddin v. Fakhruddin, 4 Lah. 160, A.I.R. 1923 Lali. 454, 73 I.C. 791. 
Wlien a person claiming to have a permanent and heritable interest 
says diat the land belongs to him and that he is the owner of it, his state- 
ments do not amount to a denial of tiie lantlord’s title and hence no for- 
feiture on that ground — Baia Mohammad Amir Ahmad Khan v. Muni- 
cipal Board of Sitapur — ^A.I.Il. 1965 S.C. 1923. 

600. Notice of intention to determine lease : — Tlie oiiening words of 
cl. (g) no doubt seem to imply that the lease comes to an end as soon 
as tlie notice to quit is given, but the concluding words show that some- 
thing more, such as an actual entry or the filing of an ejectment suit is 
necessary to determine the lease. Tliis clause means that even after ser- 
vice of the notice, the lease is voidable and not void, otlierwise there 
will be a conflict between this clause and sec. 112 — Chotu Mia v. Mt. ' 
Sundri, A.I.R. 1945 Pat. 260 (F.B.), 24 Pat. 109. Tlie institution of a suit 
for ejectment is an intimation to determine the lease. Notice of termi- 
nation is not necessary— jAmaf Singh v. Hoshiar Singh, A.I.R. 1952 All. 
141. Wliere the tenancy has been determined, one of the co-owners can 
maintain a suit for ejectment of a trespasser without impleading the other 
co-owners — ¥inod Sagar v. Vishnubhai, A.I.R. 1947 Lah. 388. 

The provisions of cl. (g) as to notice in writing as a preliminary to 
a suit for ejectment based on forfeiture is not founded on any principle 
of justice, equity or good conscience and do not govern leases executed 
prior to die coming into force of the present Act of 1st April, 1930 Tlie 
rights and obligations under those leases will be determined according 
to the rules of law prevailing at the time and those are that a tenant can- 
not by his unilateral act and by liis own wrong determine the lease, 
unless the lessor gives an indication by some unequivocal expression of 
intention of taking advantage of the breach — Namedeo v. Narmadabaj, 
A.I.R. 1953 S.C. 228 on appeal from A.I.R. 1950 Bom. 123, I.L.R. 1949 
Bom. 883, overruling Pitlavar v. RoiotJwr, A.I.R. 1947 Mad. 68 and Tdtija 
Sadia V. Teshwanta, A.I.R. 1951 Bom. 283. 

Aldiougli forfeiture may be incurred by reason of a breach of con- 
dition or of denial of the landlords tide, still the landlord caimot enforce 
the forfeiture clause unless he "gices hoffee to the lessee of his inten- 
tion. to determine the lease” These words have been substituted for the 
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words “does some act showing his intention to determine the lease”. 
The words in the old clause left it uncertain as to what act the lessor 
should do showing his intention to determine the lease. It was held in 
some cases that the mere filing of a suit for ejectment by the landlord 
did not amount to doing some act showing the intention of the landlord 
to determine the tenancy — Prag Narain v. Kadir Baksh, 35 All. 145, 18 
I.C. 728 ; Matilal v. Chandra Kumar, 24 C.W.N. 1064, 60 I.C. 312 ; 
Nowrang v. Janardan, 45 Cal. 469, 41 I.C. 952 ; Padmanabhai/a v. Ranga, 
34 Mad. 161 (164), 0 I.C. 447 ; Shib Charan v. Kharka, 4n AH. 348, A.I.R. 
1925 All. 346, 86 I.C. 174; KadiV Baksh v. Pragh'Narain, 9 A.L.J. 794, 
14 I.C. 747 ; Anandamoyi v. Lakhi Chandra, 33 Cal. 339 ; Sheikh Yusuf 
V. Jyotish, A.I.R. 1932 Cal. 241, 85 C.W.N. 1132, 59 Cal. 739, 137 I.C. 139; 
Greet v. Gangaraf, A.I.R. 1937 Cal. 129 (139), I.L.R. (1937) Cal. 203, 170 
I.C. 214 (and the cases cited in this case). The Bombay High Court 
however held in Isabali v. Mahadii, 42 Bom. 195, 43 I.C. 851 (followed 
in Prokash v. Rajendra, 58 Cal. 1359, 85 C.W.N. 823, at p. 828), that the 
institution of a suit for ejectment was a sufficient manifestation of such 
an intention. It was also held that the act showing intention to determine 
the lease need not be a formal notice to quit, and may be a demand for 
possession, oral or written — d^aurang v. Janardan, supra. In a Madras 
case, a lawyers notice was held to be sufficient — Sivarama v. Alagappa, 
1915 M.W.N; 845, 31 I.C. 211. So also the withdrawal of an ejectment 
suit with the liberty to institute a fresh suit on the same cause of action 
— Ramnath v. Sibasundari, 25 C.L.J. 332, 40 I.C. 348; Mazoor v. 
Padiapurayil, 8 M.L.T. 99, 6 I.C. 264; or tiie lessors’ act of taking possession 
of the leased premises was held to be an act showing an intention to 
determine the lease — Cook & Co. v. Phillips, 34 C.W.N. 785 (788), 130 
I.C. 222, A.I.R. 1931 Cal. 133. But where the landlord after withdrawal 
of' his suit, in whicli his title had been denied by the tenant, did nothing 
for 9 years to show his intention to determine the lease, and tlien filed 
another suit in ejectment, it was held that in the circumstances there was 
no forfeiture — Shib Charan v. Kharka, A.I.R. 1925 All. 346, 47 All. 348, 
86 I.C. 174. It was necessary that the lessor should do some act showing 
his intention to determine the lease — Ramp v. Shib Charan, A.I.R. 1930 
AH. 479 (481), (1930) A.L.J. 908. Oral notice was sufficient before the 
amendment — Sripada v. Raoikanta, A.I.R. 1935 Mad. 454, 157 I.C. 804. 

Tliis uncertainty has now been set at rest, and the doubt as to the 
nature of the act which the lessor must do has been removed by requiring 
the lessor to give notice in writing of his intention to determine the lease, 
and this notice should be given before a right to institute a suit can arise. 
Now the giving of notice in writing is an essential condition of forfeiture 
taking effect in law. In fact the act of the lessee renoimcing his character 
as such makes the lease only voidable. A lessor cannot file a suit for 
ejectment until after he has given notice, because till then the relationship 
of lessor and lessee subsists — Saheb Din v. Caitri Shankar, 15 Luck. 92, 
A.I.R. 1940 Oudh 92, 1939 O.W.N. 980. When the lessor sues in ejectment 
without giving such notice, a plea of want of notice going to the very 
root of tlie case can be entertained for the first time in second appeal — 
Ibid. Under the present cl. (g) read mth sec. 114A only one notice to 
quit is necessary and not two, but when tlie breach is capable of remedy, 
the lessor should require the lessee to remedy it and to give him reasonable 
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time to do so, wliile when the breach is one not capable of remedy, he 
has simply to give a witten notice conveynig his election to forfeit the 
tenancy. No particular form of notice is required in the latter case, but 
in die former a notice to quit forthwith would be a bad notice — Provat 
V. Bengal Central Bank, A.I.R. 1938 Cal. 589, 42 C.W.N. 761. Ihe land- 
lord may give one notice combining the elements of notices under sec. 
111(g) and sec. 114A — Kshiroda Sundari v. Bhupendra Mohan; A.I.R. 
1961 Assam 70. Where a lease. provides for re-entry on assignment and 
the tenant assigns, the landlord must serve a notice under sec. ll^g) 
though he is not required to serve any notice under sec. 114A — Chandra 
Nath v. Clvulai Pashi, A.I.R. 1960 Cal. 40. 

In the absence of any such act on the part of tlie landlord, a mere 
denial of the landlord s title by the tenant does not entail forfeiture 
— Bamasami v. Thayammal, 26 Mad. 488; Dyamappa Btrtti v. Somappa, 
A.I.R. 1969 Mys. 252. So also, the failure by the tenant to renew a lease 
for a term in compliance with the provision for renewal contained therein, 
does not operate as a forfeiture relieving the tenant from liability to pay 
rent, urJess the lessor does some act showing his intention to determine 
the lease — Bourammiah v. Mallammal, 4 M.L.T. 315. 

Wliere there are several lessors, all the lessors must act together. 
If all of them have not shown their intention to deteiniine the lease, e.g., 
if all the co-owners in the land have not joined in giving the notice, they 
cannot succeed. See Gopal Ram v. Dhakestvar, 35 Cal. 807 (811); Motilal 
v. Chandra Kumar, 24 C.W.N. 1064 and Panchu v. Benode 39 C.W.N. 
246. But the Madras High Court is of opinion that one of several joint 
lessors who has become separately entitled to his share of the lands 
leased, is entitled to enforce the forfeiture clause in the lease-deed 
separately as regards his share of the lands, as if he had given a separate 
lease of his own share alone originally to die lessee — Korapalu v. Narayana, 
38 Mad. 445 (447), following Sri Raja Simhadh v. Prattipcrti Ramayya, 29 
Mad. 29, and dissenting from Gopal Ram v. Dhakesioar, supra. It is not 
open to a landlord to treat the tenancy as forfeited in part and- subsisting 
as to the remainder — VaddapaHi v. Vodoori, A.I.R. 1936 Mad. 252 (255). 

If the notice is served on one of tlie joint tenants and similar notices 
correctly addressed are posted to the others, seivice on one is prima fade 
evidence of service on others — 'Bhusan Chandra Paul v. Bengal Coal Co. 
Ltd., A.I.R. 1966 Cal. 63. 

Where die landlord gives notice of his intention to determine the 
lease, i.e., when he elects to deteimine the tenancy, the election is irrevoc- 
able, and the parties camiot by a subsequent agreement revive the old 
tenancy— C/iengifl/i v. Raja of Kalahari, 24 M.L.J. 263, 15 I.C. 445. Thus, 
there can be no revival when a forfeiture has been incurred and die lessor 
has given a fresh lease of the land to a third party. In such a case the 
old lease cannot be revived by simply saying diat the lessor and die lessee 
agree to be bound by the terms of the old lease. It is difficult to see how 
a transaction which the law requires to be in writing registered can be 
created by a declaration of the parties that an exdnct lease subsists— 
Malabar Timber Co. v. Prapravan, 126 I.C. 284, A.I.R. 1930 Mad. 272 
(276). Similarly, if he elects not to enforce the forfeiture, and manifests 
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and communicates to the lessee his intention accordingly, that is, when 
he elects to waive the forfeiture, his election is also irrevocable — Chengiah 
V. Raja of Kalahajsti, 24 M.L.J. 263, 15 I.C. 445. As to what amounts 
to waiver of forfeiture, see section 112. Where a deed of lease contains 
a clause for forfeiture for non-payment of rent for three months and the 
lessor gives notice on three months’ default forfeiting the lease and asking 
the tenant to quit and vacate on the expiry of June, 1951 the notice is 
one under sec. Ill (g) and not imder sec. 106— Lia'mi Spinning & Weaving 
MilJs V. Ibrahim^ A.I.R. 1958 Cal. 428. Where no notice under sec. Ill (g) 
is given forfeiting the lease for non-payment of rent, the lease subsists 
even though the lease provides for automatic termination on non-payment 
of rent — Ramniranjan v. Gajadhar, A.I.R. 1960 Pat. 525. 

This clause, however, does not apply to leases created prior to the 
passing of this Act. See sec. 2 (c). In case of sudi leases, it is not 
necessary that the lessor should, prior to the action for ejectment, give 
notice of his intention to determine the lease. The institution of an 
action on the ground of forfeiture itself amounts to a manifestation of the 
lessors intention to determine the tenancy — Padmanahhaija v. Range, 24 
Mad. 161 (166), 6 I.C. 447; Venkatachariar v. Rangastoami, 36 M.L.J. 
532, 51 I.C. 709; Ramkrislina v. Baburaya, 23 M.L.J. 715, 24 I.C. 139. 
In Venkataramam v. Gundaratja, 31 Mad. 403, however, the principle of 
this clause was applied to a lease created before the passing of tlie 
Transfer of Property Act. 

Tliis clause. is also inapplicable to leases not governed by this Act 
(e.g., agricultural leases), and the landlord tvill in those cases be entitled 
to bring a suit for ejectment wthout having done any prior act evincing 
his intention to determine the lease — Korapaltt v. Narayana, 38 Mad. 445 
(448), 20 I.C. 930; Vidyapurna v. Rangappayya, 25 M.L.J. 486, 21 I.C. 
405. But the principles embodied in sec. Ill (g) are equally applicable 
to tenancies to which the T. P. Act does not apply because tliey are in 
consonance with justice, equity and good conscience — Raja Mohammad 
Amir Ahmad Khan v. Municipal Board of Sitapur, A.I.R. 1965 S.C. 1923. 
Sec. Ill (g) applies to a permanent tenancy — Ibid. 

602. Clause (h) — ^Notice to quit : — A suit for ejectment cannot be 
maintained unless the tenancy has been deteimined by eitlier a previous 
notice to quit or demand for possession. Whether a mere demand for 
possession is enough in a particular case, or whether a notice to quit is 
necessary, depends upon the status of the tenant. If die status of a 
tenant is that of a mere tenant-at-will, a demand for possession would be 
sufficient — Deonandan v. Meghu, 34 Cal. 57. Wliere some of the joint- 
lessors give a notice to quit denying the title of the remaining co-sharers 
a suit for ejectment is not maintainable by the co-sharers giving notice 
— Vijai Kumar Tandon v. Sm. Ganga Deoi Rafhor, 1969 All. L.J. 403. 
Wliere a suit for eviction is instituted before the expiry of the period 
of the notice but the plaint is subsequently amended liy stating that die 
claim for possession has matured during the suit, the suit cannot be dis- 
missed as pre-mature — Ptindlik v. Mamraj,lQ^ Mad. L.J. (Notes) 33. 

If a' lease is granted by a Municipality, it can be terminated by die 
Municipality - according to law, and only by issuing a proper notice as 
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required by the Transfer of Property Act, because the Municipahty is not 
outside tlie provisions of this Act. Tlie Municipahty cannot determine 
the lease by simply passing a resolution, and then and there requiring 
the lessee to quit — Aminullah v. Emp., 26 A.L.J. 328, 107 I.C. 690, A.LR. 
1928 All. 95. As to what is a valid notice, see Notes under sec. 106. 

Where the defendant has failed to prove his tenancy, he is not entitled 
to a notice to quit — Shiha Prasad v. Chamru Ptisi, A.I.R. 1939 Pat. 167 
(168), 178 I.C, 362. Where a tenant after termination of the lease con- 
tinues in possession of the house without the landlord s assent, his position 
is no better than that of a trespasser and he can be turned out of the 
house without any notice to quit — pLahmat Ullah, v. Md. Husain, A.I.R. 
1940 All. 444, 1940 A.L.J. 502, 191 I.C. 223, If a tenancy is terminated, 
by two co-sharer landlords- any one o{ them is competent to sue for evic- 
tion even though the other co-sharer does not join — Motilal v. Basant Lai, 
A.I.R. 1956 All. 175. Where a monthly tenant spends money on tlie 
improvement of the site, he does so at his own risk and on his ejectment, 
he is not entitled to compensation-^Goyc v. Debarchan, A.I.R. 1939 Pat. 
155 (156), 19 P.L.T. 663, 180 I.C. 159. 

One decision of tlie construction of a notice to qiut in one context 
does not afford much guidance for construing a notice couched in different 
words in a different context. The intention of the landlord and the 
language used should be looked into to make it sensible. Thus where 
instead of addressing the notice to a limited company which was the 
tenant, it was addressed to a person who was its managing director and 
the name of the company was WTitten after his name ivith the \vord 
“Limited”, aiid the notice was treated by the addressee and the company 
as a notice to the company itself, it was held that the notice was a valid 
notice to the tenant— Tulsiram v. R, C. Pat, Ltd., A.I.R. 1953 Cal. 160. 
Wliere a lease was terminated by notice but the landlord refused to take 
possession, the lease did not continue — Raman v. Kuiihi, A.I,R. 1953 Mad. 
996. Tlie landlord's suit for ejectment is competent, even though the 
tenant tenders thereafter tlie whole rent due where the U. P. (Temporary) 
Control of Rent and Eviction Act III of 1947 apjplies — Khumant v. Saktetj 
Lai, A.I.R, 1952 All. 579. A monthly tenancy is heritable — Mannalal 
Serowgie v. Iswari Prasad Jain, A.I,R. 1966 Cal. 447. 

Removal of structures ; — Wliere a decree for ejectment provides that 
if the tenant fail to remove certain structures raised by him within the 
time fixed by the decree, the landlord would be entitled to remove the 
same and to claim costs of removal from the tenant, and he fails to com- 
ply with the terms of the decree, he loses his right of removing the struc- 
tures. After the days of grace allowed to the tenant the landlord has 
the option either to keep the structures witliout any compensation to the 
tenant or to dismantle them — Raghubir v. Rawson, 70 C.L.J. 598, A.LR. 
1940 Cal. 197, 189 I.C. 467. 

112. A forfeiture under section 111, clause ( g ), is waived 

w.iv.r<,fforf.it»r.. by acceptoce Of relit which tas become 
due smce the forfeiture or by distress for 
such rent, or by any other act on the part of the lessor 
showing an intention to treat tjhie lease as subsisting : 
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Provided that the lessor is aware that the forfeiture has 
been incurred : 

Provided also that, where rent is accepted after the 
institution of a suit to eject the lessee on the ground of 
forfeiture, such acceptance is not a waiver. 

602A. This section has been enacted for the benefit of the tenant, and 
hence Woodfall gives the follotving warning to the landlords : "Courts of law 
always lean against forfeiture ; therefore whenever a landlord means to 
take advantage of any breach of covenant or condition so that it should 
operate as a forfeiture of the lease, he must take care not to do an}dfaing 
which may be deemed an acknowledgment of the continuance of the 
tenancy and so operate as a waiver of the forfeiture” — Landlord and Tenant, 
9th Edn., p. 367. The principle of the section is this: — “The landlord 
may elect to avoid a lease and bring ejectment when his tenant has com- 
mitted a forfeiture. If, with knowledge of the forfeiture, by receipt of rent 
or other unequivocal act he shows his intention to treat the lease as 
subsisting, he has determined his election for ever, and can no longer 
avoid' the lease. On the other hand, if by bringing ejectment he 
unequivocally shows his intention to treat the lease as void, he has 
determined his election, and cannot afterwards waive the forfeiture” — 
per Mellor, J. in Clough v. London and N. W. Ry. Co., (1871) 7 Ex. 26 
(34). See also Shiva Prasad v. Mandira Kumari, A.I.R. 1940 Pat. 478, 
21 P.L.T. 257, 186 I.(Z. 686. This, however, does not mean that the land- 
lord for ever waived his right to claim forfeiture against the tenant. 
Waiver could operate only in respect of a particular breach — Md. Hasan v. 
Baidyanath, A.I.R. 1940 Pat. 140, 21 P.L.T. 117, 184 I.C. 605. 

The principle laid down in this section regarding waiver of forfeiture 
applies to the Punjab and Delhi Province as being in consonance with 
justice, equity an good conscience — Mt. Gindori v. Sham' Lai, A.I.R. 1946 
Lah. 330 (F.B.), 48 P.L.R. 487. 

603. Waiver of forefeiture by acceptance of rent : — The words “due 
since the forfeiture” qualify the word “rent” in this section. Hence 
demand and acceptance of rent which became due before the forfeiture does 
not constitute waiver. The fact that such demand was made after the 
notice of forfeiture and therefore with the knowledge of the breach does 
not amount to waiver either of the breach or of the forfeiture, because 
if it were so, then the lessee could rely on his own wrong to avoid payment 
and the landlord would be powerless to forfeit the lease without losing 
money already accrued due as rent — Talbot & Co. v. Haricharan, A.I.R. 
1952 Cal. 47. See also Habib v. Mt. Koeli, A.I.R. 1946 All. 328, 1946 A.L.J. 
121. A Full Bench of the Patna High Court has held that acceptance by 
a lessor, prior to the institution of an ejectment suit on the grotmd of 
forfeiture, of rent which has accrued due subsequent to the forfeiture 
operates as a matter of law as a waiver of the forfeiture. The fact tha't the 
rent accepted had accrued due since the forfeitme and prior to the issue 
of the notice, and the actual acceptance was subsequent to the service of 
the notice is immaterial — Chotii Mia v. Mt. Sundri, A.I.R. 1945 Pat 260 
(F.B.), 24 Pat. 109. Where after the forfeiture the lessee remits a certain 
amount as rent and the landlord accepts it only as damages for use and 
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occupation, the acceptance must be deemed to be as rent and'ioperates as 
a waiver of the forfeiture— The giving of a notice to quit may in 
certain circumstances operate as a waiver of forfeiture — ibid. See in this 
connection Mohan Lai v. G. G. in Council, A.LR. 1945 Nag. 255, LL.R. 
1945 Nag 629. 

The breach of covenant in a lease not to erect any structure on the 
land is not a continuing breach. It is waived by subsequent acceptance 
of rent— Amulya v. Corpn. of Calcutta, A.LR. 1950 Cal. 256, V/here the 
landlord being fully, aware, of. a con.tinuing. breach acquiesces jn jtjor a 
long period by accepting rent even though he had served the notice Vq 
quit'^'the'gfound, theVe' is a waiver — B. N. Gtipla v. Satya Wati, A.I.R. 
195TiI^'jr4r.' But see in this connection Ganpatrao v. Anam Ramcliand, 
A.I.R. 1954 M.B. 20. If a lessor, after notice of forfeiture of the lease, 
accepts rent which accrues after, this is an act which amounts to an affir- 
mance of the lease and a dispensation of the forfeiture — Pennant's Case, 
■3 Rep, 64a cited in Croft v. Lumley, 6 H.L.C. 672 ; Motilal v. Pure Jambad 
Colliery, Ltd., 44 C.W.N. 1109, It is only when such rent is accepted after 
the institution of a suit for ejectment that there is no waiver of forfei^re — 
Ibid. Where the lessee incurred a forfeiture of the lease by reason of 
construction of some buildings in contravention of the terms of the lease, 
but the lessor afterwards accepted rent from the tenant and there was no 
reason to suppose that the rent, was accepted in ignorance of what the 
tenant had been doing, held that there was a waiver of forfeiture— 
v; Hand Kishore, 12 A.L.J. 1139, 26 I.C. 107 (108). Where there is a 
proviso in a lease for forfeiture on assignment without the consent of the 
lessor, the acceptance of rent by the lessor from the assignee operates as a 
waiver of forfeiture — Saraf Ali v. Subraya, 20 Bom. 439. So also, where 
after the denial of landlord’s title, the landlord receives rent from the 
tenant, he cannot rely upon the denial as a ground of forfeiture — Forman 
Bibi V, Shaikh Tashi, 12 C.W,N. 587. Wliere a lease provided that out of 
the rents payable by them the lessees were to pay the Government revenue, 
then if after the termination of the lease, the lessor allowed the lessees 
to pay the Government revenues on two occasions, such payments were in 
reality payments of rent, and the, lease was not therefore brought to a 
termination but was allowed to run out — Sadai Nath v. Serai Naik, 28 
Cal. 532. 

Waiver by the subordinate officers of the Government is binding on 
the Government. Thus, where the realisation of rent by the subordinate 
officers of Government were on behalf of the Government and the Govern- 
ment' had the benefit of those realisations, and the officers had knowledge 
of the incurring of the forfeiture, the waiver was binding on the Govern- 
ment— Busanfu Kumar v. Sea-etary of State, 59 I.C. 273 (Cal.). Acceptance 
of rent by a trustee who has been held out by his* co-trustees as having 
authority to receive payments amounts to an acceptance binding on the 
trustees— TSnpcda v. Ravikanti, A.I.R. 1935 Mad. 454, 157 I-C. 804. 

Acceptance of the rent even under protest amounts to an acceptance 
under this section sufficient to operate as a waiver — Davenport v. Queen, 
L.R. 3 App, Cas. 115 followed in Kali Krishna v. Ftizle Ali, 9 Cal. 843 ; B. N. 
Ry. Co. V. Balmukunda, 80 I.C. 200, A.I.R. 1923 Cal. 663 (664) ; Amaf 
Krishna v. Nazir Hasan, 14 Luck. 723, A.I.R. 1939 Oudh 257, 1939 O.W.N. 
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825. The protest is altogether inoperative® because the lessor had no right 
at all to take the money unless he took it as rent ; ha cannot be allowed 
to say that he wrongfully took it on some other account ; and if he took 
it as rent, the legal consequences of such act must follow, however much j 
he may repudiate them — Croft v. Lumley, 6 H.L.C. 672. Therefore, accept- | 
ance of rent constitutes waiver of forfeiture, notwithstanding that the lessor 
expressly states that he accepts the money as compensation for use and , 
occupation and not as rent — Ibid- A conditional acceptance of rent by the ! 
lessor after default involving forfeitiure is none the less a waiver — Sripada 
V. Ravikanti, supra. Where a deed of lease provides for forfeiture on the 
breach of any one of the conditions of the lease and at the same time says 
that the lease will be renewed on the observance of all the conditions of 
the lease, then, if the tenant incurs forfeiture by breaking a condition but 
the landlord waives the forfeiture by accepting rent after the breach, such 
waiver does not disentitle the landlord to refuse renewal on the ground of 
non-fulfilment of all the conditions of the lease — State of Bihar v. Indian 
Copper Corporation Ltd., I.L.R. 38 Pat. 1160. 

There is a waiver of forfeiture under this section if the lessor accepts 
or demands rent which has accrued due after the forfeiture ; but a claim, 
in a suit for ejectment, for rent which fell due before forfeiture, does not 
amount to a waiver and cannot negative the plaintiff’s right to seek eject- 
ment— PudmanabAaz/a V. Range, 34 Mad. 161 Q62), 6 I.C. 447 ; Raf Mojian 
v. Mali Lai, 22 C.L.J. 546, 33 I.C. 331 ; Puma Chandra v. Ali Mahammad, 
A.LR. 1924 Cal. 520, 37 CLJ. 548, 70 I.C 999 ; Rambux .v. Sohanlal, 
I.L.R. (1962) 12 Raj 172 ; Purantnal Jaiswal v. Onkar Nath, A.I.R. 1959 Pat. 
128. Where it appeared that rent for a period subsequent to the forfeiture 
had not only been accepted but was realised by attaching ^the moveable 
property of the lessee, held that there was a waiver of forfeiture — Basanta 
Kumar v. Secy, of State, 59 I.C. 273 (Cal.). A forfeiture may be waived by 
acceptance of rent or by suing for rent, but if the landlord definitely deter- 
mines the lease, after the forfeiture, by giving a notice to quit, a sub- 
sequent suit for rent for the period subsequent to the forfeiture, does not 
amount taa waiver, and the tenant is not liable to pay rent for the period 
subsequent to the termination of the lease by notice to quit — Upendra v. 
DhubesHwar. 12 P.L.T. 225, A.LR. 193i Pat. 240. 

Where, two persons have jointly leased out a land, and have sub- 
sequently become divided, one of them may enforce the forfeiture clause 
in the lease with respect to his moiety of the land, notwithstanding that 
the owner of the other moiety has waived his .right to enforce the same 
by receiving his moiety of the rent — Korapalu v. Narayan, 38 Mad. 445, 
20 I.C. 930. , 

604. “Any other act” : — The forfmture may be waived by subsequent 
demands for rent — Kristo Nath v. Brown, 14 Cal. 176 (184). Thus, if in a - 
suit for ejectment brought on the- ground of forfeiture for non-payment 
of rent, the plaintiff also claims rents for periods subsequent to the period 
of default, the suit fails, because b;y making such a claim the plaintiff must 
be deemed to have waived the forfeiture under this section— Abdtd Rashik 
V. Safor Ali, 42 I.C. 614 (Cal.). Where in a suit for ejectment on the ground 
of forfeiture, the plaintiff makes an alternative claim that the notice given 
by him should be treated as a notice terminating.tfae tenancy in suit, he is 
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estopped from relying upon the%rfeiture since the claim amounts to an 
assertion that the tenancy is still subsisting, and is therefore a waiver of 
forfeiture— v. Rayaji, A.I.R. 1924 Bom. 454 (456), 48 Bom, 541, 
83 I.C, 45. So also, where a lease provided for forfeiture bn assignment . 
by the lessee without, the consent of the lessor, landlord's entering into an 
agreement with the assignee in respect of repairs of the premises operated, 
as a waiver of forfeiture — Saraf AH v. Siibraya, 20 Bom. 439. 

But merely lying by and witnessing the breach is no waiver ; some 
positive act must be done. The general rule is that if a lessor or the person 
legally entitled to the reversion, knowing that a forfeiture has been incur- 
red by the breach of any covenant or condition, does any act whereby he 
acknowledges the continuance of the tenancy at a later period, he thereby 
waives such forfeiture — ^Woodfall’s Landlord and Tenant, 19th Edn., p, 376. 
Where a landlord instead of exercising his right of forfeiture allowed a 
tenant to continue in possession of the premises and treated him as tenant, 
he must be held to have waived the forfeiture — Thandii Parakel v, Ammalu, 

8 M.L.T. 238, 8 I.C. 309. If the landlord elects not to take advantage of 
the forfeiture, it is waived. The election may be express or implied — 
Baddaparti v. Vodoori, A.I.R. 1936 Mad. 252 (255). 

604A. Waiver cannot be revoked : — If the lessor elects not to enforce 
the forfeiture and manifests or communicates to the lessee his intention 
accordingly, that is, if he waives his forfeiture, the waiver is irrevocable— 
Chengiah v. Raja of Kalahasti, 24 M.L.J. 263, 15 I.C, 445. If a certain con- 
dition, the breach of which entails forfeiture, is violated repeatedly, a 
mere waiver of the earlier breaches does not preclude the landlord from 
enforcing a subsequent breach — Knishna Palra v. Berhampur Municipality, 
I.L.R. (1959) Cut. 56. ,15 

1st Proviso : — There can be no waiver unless the lessor has acted 
with notice or actual knowledge of the forfeiture. It is not enough for the 
lessee to prove merely an act of the lessor showing recognition of the 
tenancy or to show that the lessor’s ignorance of the breach has not been 
proved. The onus is on the lessee to prove positively that the lessor had 
knowledge of the breach and yet continued to recognise the' tenancy — 
Swamamoyee v. Royajaddi, 36 C.W.N. 819 (822), 139 I.C. 239, A.I.R. 1932 
Cal. 787 ; Mathews v. Smallwood, [1910] 1 Ch. 777 ; Fatalal v. Dayalal, 
A.I.R. 1949 Nag. 218, I.L.R. 1949 Nag. 167. 

605. 2nd Proviso — ^Acceptance of rent after suit : — Acceptance of rent 
by the landlord from the tenant, after the institution of a suit for eviction 
on the ground of forfeiture incurred by the tenant for breach of a condition 
in the lease, does not operate as a waiver of the forfeiture— Padmanabhaya 
V. Range, 34 Mad. 161 (162) ; Mazhoor v. Podiyapuraijil, 8 M.L.T. 99, 1910 
M.W.N. 484, 6 I.C. 264. Where the lessors brought ejectment against the 
tenant on the ground of forfeiture for breaches of covenants which provided 
for re-entry, it was held that a distraint for rent after commencement of 
the action did not operate as a waiver, and the plaintiffs were entitled to 
judgment— Gnmmoqd v. Mow, 7 C.P, 360. See also Mt. Gindori v. Sham 
Lai, A.I.R. 1946 Lali. 330 (F.B.), If the suit for ejectment is brought on 
the ground of forfeiture for non-payment of rent, and after such suit the 
tenant pays rent, the rule in sec. 114 will apply. 
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113, A notice given under section 111, clause (h), is 
waived, with the express or implied con- 
^Waiver of notice to sent of the person to whom it is given, by 
' any act on the part of the person giving it 

showing an intention to treat the lease as subsisting. 

Illustrations. 

(a) A, the lessor, gives B, the lessee, notice to quit the property leased. 
The notice expires, B tenders, and A accepts, rent which has become due 
in respect of the property since the expiration of the notice. The notice 
is waived. 

(b) A, the lessor, gives B, the lessee, notice to quit the property 
leased. The notice expires, and B remains in possession, A gives to B 
as lessee a second notice to quit. The first notice is waived. 

606. Scope of section : — This section deals with the waiver of notice 
to quit just as the last section deals with the waiver of forfeiture. But the 
distinction between the two lies in this: a forfeiture can be waived without 
the lessee being a consenting party thereto ; it is entirely at the option of 
the lessor to waive the forfeiture or not. But in a waiver of a notice lo 
quit the express or implied consent of the lessee is necessary ; in other 
words, a notice to quit cannot be waived without the assent of both the 
lessor and lessee — Blyth v. Dennett, (1853) 13 C.B. 178 (180), Thus under 
this section a notice is waived by an act showing the person giving notice 
showing an intention to treat the lease as subsisting provided there co- 
exists the express or implied consent of the person to whom it is given. 
When both the landlord and tenant contends that by acceptance of rent 
the old tenancy on old terms continued then the old tenancy within the 
default clause also continued — Ran jit v. Mohitosh, A.I.R. 1969 S.C. 1187. 
The parties must be ad idem in making a new agreement — Navnitlal v. 
Baburao, A.I.R. 1945 Bom. 132, I.L.R. 1945 Bom. 68. Secs. 113 and 116 
have not made the Indian law different from the English law — ibid. Sec 
also Murdlidhar V. Tara Dye, A.I.R. 1953 Cal. 349 where in the eircumstances 
of the case it was held that a letter sent by the lessor after notice to quit, 
demanding possession of the permises did not constitute waiver of the 
notice ; nor was there any waiver because the lessee was allowed to collect 
rent and pay taxes. See also Hindusing v. Nihalkaranji, infra. The parties 
must come to a definite agreement ; otherwise there can be no waiver. 
The mere fact that negotiations and discussions which did not come to 
anything took place between the parties, subsequent to the notice to quit, 
does not show that there was waiver — Thei Un v. Mahomed Ajnm, 6 Ilur. 
L]. 164. 104 I.C. 335, A.I.R. 1927 Rang. 276 (277). 

A waiver to be effective must be made by the entire body of joint 
owners — Motilal v. Basant Lai, A.I.R. 1956 All. 175. There can be no 
waiver after the institution, of the suit for ejectment — Ibid. The question 
of waiver is one of intention and the acceptance of rent after the expir\' 
of the notice to quit does not necessarily operate as waiver — Harbhajan 
Singh V. Mimshi Ram, A.I.R. 1956 Punj. 246. Acceptance of rent by the 
landlord for seven months after the termination of the tenancy by a notice 
to quit amounts to a waiver of the notice to quit even though the tenant 
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unsuccessfully claims to be a permanent tenant — Kapur Chand v. Kanji, 
A.LR. 1959 Andh. Pra. 346. 

Though this section is in terms inapplicable to agricultural leases, as 
based on general principles, it will apply to such leases. In such cases a 
reasonable notice to <juit only is necessary and the notice will be waived only 
where there is in effect an agreement to restore the old tenancy — Hindusingh 
V. Nihalkaranji, A.I.R. 1954 M.B. 37. In the last cited case it was held on the 
facts that payment of rent in the case was not to the landlord but to his 
servant who had no authority to accept it, hence the notice was not waived. 
Where a landlord applies for possession on the ground of personal cultiva- 
tion after notice to quit and thereafter files a suit for rent for a period 
subsequent to the application for possession both the notice to quit and 
the order of possession are waived — Bapurao v. Woman, A.LR. 1963 Bom. 
179 (Nag.). Acceptance of rent for a i)eriod prior to the termination of 
tenancy does not operate as waiver — Ved Prakash v. Din DayaJ, 1961 All. 
L.J. 637. If subsequent to the notice to quit validly given rent is accepted 
without reservation or condition the notice is waived — M/s. Mehra C. L. 
V. Kharak Singh, 70 Punj. L. R. (D.) 55. Receipt of rent subsequent to 
the notice to quit and pending suit, by itself, does not amount to waiver ; 
the intention to w’aive must be established — Saleh Bros. v. K. Rajendran, 
(1969) 1 M.L.J. 247. 

Where after the notice to quit has been served and the ejectment 
proceeding instituted, the landlord has claimed and accepted rent which 
has accrued after the expiration of the notice, such claim and acceptance 
of rent would amount to a waiver of the notice to quit. But a 
claim for arrears of rent due prior to the ejectment, proceedings, even 
though such claim is made after the notice to quit was served, does not 
constitute a waiver of the notice to quit — Shah Wali Ahmad v. Hussaini 
Begum, 2 P.L.J. 595, 42 I.C. 655. See also Khumdni Saktey Lai, A.LR. 
1952 A. 579 ; Kamlapat v. Manho Bibi, A.LR. 1948 Oudh 127 ; Ilahibux v. 
Munir Khan, A.LR. 1953 Nag. 219, 1953 N.L.J. 147. The question of 
waiver is a question of fact — Maharana Shri Bhagwali Singhjee v. Keshulal, 
A.I. R. 1963 Raj 113. 

I 

Where subsequent rent is accepted after the notice to quit whether 
before or after a suit for ejectment has been filed, the landlord thereby 
shows an intention to treat the lease as subsisting. It cannot be argued 
on the analogy of the second proviso to sec. 112, that the acceptance of 
rent after the suit for ejectment has been filed does not amount to a waiver 
of the notice to quit ; for had it been intended that acceptance of rent after 
suit should not operate as a waiver in the case of a notice to quit, a 
proviso similar to that in sec. 112 would have been incorporated in sec. 113 
—Maniklgl v. Kadambini, 43 C.L.J. 272, 94 I.C. 156, A.LR. 1926 Cal. 763. 
Ram Dayal v. Joiola Prasad, A.LR. 1966 All. 623. But see Puruso'.tam v. 
Ram Chandra, 1960 M.P.L.J. 631 and other cases noted below where it has 
been held that mere acceptance of rent does not necessarily operate as 
waiver. Plaintiff accepted rent from the tenant defendant after the termi- 
nation of the monthly tenancy by a notice to quit and also after the institu- 
tion of the suit for eviction. The defendant was a statutory tenant during 
the period for which rent was accepted under the local law. Held that 
the acceptance of rent did not amount to a waiver of the notice to quit 
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—Pulin Bihari v. Lila, A.I.R. 1956 Cal. 106. This view was accepted on 
appeal— Pwim v. Lila, A.I.R. 1957 Cal. 627. Illustration (a) to s. 113 is 
not applicable to a lease governed by control laws — Naraijam Iyengar v. 
Subba Rao, A.I.R. 1958 Mys. 113. 

If within the time fixed in the notice to quit rent already due from 
the lessee for a period prior to the date on which he has to vacate is 
accepted by the lessor, such acceptance does not amount a waiver — 
Ram Sarup v. Gayatri Devi, A.I.R. 1952 All. 863. Where by an arrange- 
ment between the lessor and the lessee municipal taxes paid by the latter 
would be set off against the rent, any tax paid by the lessee after service 
of the notice to quit would not constitute a waiver of the notice — Sant 
Kuer V. Ganesh, A.I.R. 1949 Pat. 137, 27 Pat. 695. Withdrawal of rent 
deposited by a statutory tenant does not operate as waiver — Bhagat Ram 
V. Keshabdeo, A.I.R. 1965 Assam 55. Acceptance of rent from a statu- 
tory tenant , for a period subsequent to the period of the notice to quit 
does not amount to a waiver of the. notice to quit — Hari Shankar v. 
Chaitanya Kumar, 1968 All. L.J. 387. 

Illustration (a) shows that the rent accepted must be for a period 
after the notice. The effect of a second notice to quit and of a waiver 
of forfeiture is that the determination of the lease under els. and (h) 
of sec. Ill does not take effect. The tenancy that runs after the waiver 
is not a fresh tenancy — Chotey Lai v. Sheo Shankar, A.I.R. 19151 All. 478. 
The mere fact that a second notice to quit is given when the first notice 
is found defective or is waived does not affect the permission granted 
under the U. P. Act III of 1947 — ibid. See in this connection Ram Sarup 
v. Gayotri Devi, supra. If a tenant on receipt of a notice on April 11, 
1959 requiring him to pay arrears within one month and asking him to 
vacate by April 30, 1959 sends a cheque on June 25, for arrears of rent 
and also for rent upto June and the landlord after accepting the cheque 
sends a second notice to quit on July. 9 asking the tenant to vacate by 
the end of July, suit on second notice is competent — Mangilal v. Sugan 
Chand. A.I.R. 1965 S.C. 101. 

Mere production of -rent receipts for periods subsequent to the 
termination of the tenancy by notice to quit should not be sufficient to 
prove an agreement to continue the tenancy so as to constitute a waiver 
of notice when the rent is paid for the protection of his rights under the 
Rent Control Act — Mahindra v. Man Singh, A.I.R. 1951 Cal. 342 ;Babulal 
V. Hanuman Prasad, 1964 All. L.J. 1143 ; Ganga Narain v. Bal Krishna 
Doss, A.I.R. 1964 Punj. 356. Where the landlord even after the service of 
notice to quit and the institution of the ejectment suit continues his 
proceedings for fixing the standard rent, this is not sufficient to show 
that the landlord had waiver the notice to quit — Joy Kumar v. S. K. 
Chottdhitry, A.I.R. ‘1952 Cal. 130 ; Commissio?iers of Hazaribagh Muni- 
cipality v. Fulchand Agarwalla, A.I.R. 1966 Pat. 434. 

A notice to quit may be waived only by mutual consent, whereas 
forfeiture may be waived by the unilateral act of the lessor — Hirajibhai 
> V. Balarambhai, A.I.R. 1956 Nag. 125. Where a tenant continues in 
possession even after the receipt of the notice to pay enhanced rent or to 
quit,, he accepts the enhanced rent and consents to the waiver of the notice 
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to qmt—Hossankhan v. Pandit Sharada Charan, A.I.R. 1957 Madh. Pra. 
233. Where there is a repudiation of the tenancy a mere demand for' 
rent for the period subsequent to the termination of the tenancy by a 
notice to quit does not constitute a waiver — Pran Mai v. Onkar Nath, 
A.LR. 1959 Pat. 128. A mere combination of the claim for both rent 
and damages for the period subsequent to the expiration of the 
notice does not operate as waiver — Ibid. Where the landlord accepts 
rent for a period subsequent to the period of the notice on the 
tenant’s assurance to vacate as the house is too small there is no waiver— 
Kamaksha v. Parwatibai, A.I.R. 1960 Madh. Pra, 192. Where the land- 
lord files a suit on a notice to quit demanding rent in arrears and damages, 
the notice is not waived by acceptance of sums sent by money order after 
the institution of the suit — Laxminarayan v. Jaisiram, 1960 Nag. L.J. 
(Notes) 52. 


114. Where a lease of immoveable property 


Relief against forfeiture 
for non-payment of rent. 


tease oi immoveaijic piopciiy uctcr- 
mined by forfeiture for non-payment of 
rent, and the lessor sues to eject the 
lessee, if, at the hearing of the suit, the 


lessee pays or tenders to the lessor the rent in arrear, together 
with interest thereon and his full costs of the suit, or gives 
such security as the Court thinks sufficient for making such 
payment within fifteen days, the Court may, in lieu of making 
a decree for ejectment pass an order relieving the lessee against 
the forfeiture ; and thereupon the lessee shall hold the property 
leased as if the forfeiture had not occurred. 


607. Principle : — ^This section is based upon the principle that as a 
right of re-entry was intended merely as a security for rent, the lessor, 
by the lessee’s bringing the rent into Court, recovered full compensation 
and was put into his original position. The proper rule, as established by 
judicial decisions, is that if at any time the relief is asked the position 
has been altered so that relief cannot be granted without causing injuries 
to third parties relief will be refused. If no injustice will be done, there 
is no real discretion and the Court should make the order — S. K. Shaw 
V. Brij Raj, A.I.R. 1949 Pat. 475, 30 P.L.T. 183. 

Scope : — ^This Act does not apply to agricultural lease, but the 
principle of this section may be acted upon in case of such lease. A 
condition in a lease which enables the landlord to re-enter on non-payment 
of rent is regarded as penal, and should be relieved against by the Court, 
even though the case does not fall under this Act — Vaguran v. Rangay- 
yanger, 15 Mad. 125 (126) ; S. K. Shaw v. Brij Raj, supra. This section 
will apply to relieve the tenant against forfeiture even though the case is 
governed by the special provisions of the Calcutta Rent Act. The Transfer 
of Property Act miist not be deemed to have been abrogated by the provi- 
sions of the Calcutta Rent Act which is an Act of a Local Government — 
Ahindra v. Twiss, 49 Cal. 150 (160), A.I.R. 1922 Cal. 394, 70 I.C. 75. 

For attracting the provisions of this section the lease must be 
expressed for a term and on breach of the covenant to pay rent at a 
specified time the lessor must have a right to rs-entcr— Pandit v. 
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Narsinghdas, A.I.R. 1951 Nag. 207, I.L.R. 1950 Nag. 870. Forfeiture in 
the technical sense employed in this section with reference to cl. (g) of 
sec. Ill is incurred in case the lessee breaks an express condition which 
provides that on breach thereof the lessor may re-enter, and even in such 
a case the lessor has to give notice in writing to the lessee of his intention 
to determine the lease — Bhagwant v. Ramchandra, A.I.R. 1953 Bom. 
129, 54 Bom.L.R. 833. Where the conditions of the lease are not strictly 
complied with, forefeiture cannot be relieved against — Shammugam v. 
Anmlakshmi, A.I.R. 1950 F.C. 38, (1950) 1 M.L.J. 683. In this case 
subsequent acceptance of payment of rent was held, not to amount to 
waiver. 

This section has been enacted to relieve the tenant from the extreme 
penalty of forfeiture to which the literal enforcement of his contract 
might have otherwise exposed him. Under this section the Court has a 
discretion to relieve him against forfeiture and not to make a decree for 
ejectment, if the lessee pays or tenders the rent in arrears with interest 
and full costs of suit — Kmdan v. Kallu, 12 A.L.J. 650, 24 I.C. 79. Provi- 
sions for forfeiture of leases for non-payment of rent, are intended merely 
as a security for the non-payment of rent, and a Court of Equity will 
relieve the lessee and set aside a forfeiture, on his bringing the rent into 
Court. The principle of English law has been recognized by the Legis- 
lature in sec. 114 of the T. P. Act—Megh Lai v. Raj Kumar, 34 Cal. 358 
(368). Thus, where the landlord had taken a large sum by way of 
premium under a registered lease for ten years, and the rent was payable 
on the first of every lunar month failing which the lease was to stand 
cancelled, held that it was against equity and good conscience to allow 
the landlord to cancel the lease, after having taken a large sum as 
premium, simply on account of a few days’ delay in payment of rent, 
especially in a case in which the lessee had not even then taken possession 
of the leased premises — Kalian v. Jawahir, 5 Lah.L.J. 99, 71 I.C. 837, 
A.I.R. 1924 Lah. 49 (50). And this section gives the lessee the last chance 
of saving himself from the operation of the forfeiture clause. 

It should be noted that this section relieves only against forfeiture 
for non-payment of rent, and does not relieve against forfeiture occasioned 
by other causes. Section 114A has been newly enacted to give relief 
against forfeiture due to breach of an express condition. 

Under this section the Court is invested with a discretionary power 
to grant relief which it may or may not exercise in favour of the tenant. 
It cannot be said that merely because the tenant has complied with the 
conditions laid down in sec. 114 by depositing in Court the rent in arrear 
he becomes entitled as of right to the relief. The Court has a discretion 
to give -relief or not, according to the special circumstances of the case, 

, having regard to the conduct of the tenant and to any equities that may 
have arisen between the date of forfeiture an the application for relief — 
Debendra v. Cohen, 54 Cal. 485, A.I.R. 1927 Cal. 908 (910), 106 I.C. 477 ; 
Gopinath Auddy v. Thakers Press and Directories Ltd., 66 C.W.N. 449. 
The discretion has to be exercised on proper judicial grounds, and if the 
Court of first instance- has exercised that discretion, and there is nothing- 
to show that there was anything wrong in principle, the Appellate Court 
should not interfere. But if the Appellate Court finds that the discretion 
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has been exercised by the first Court in a capricious and- whimsical 
manner, and not on any judicial principle, then the Appellate Court should 
interfere — Ramdbrahmon v. Rami Reddi, 1927 M.W.N. 305, 108 LC. 273, 
A.I.R. 1928 Mad. 250 (253). Provided that the principles on which the 
trial Court acts, no Court of second appeal will interfere with the exercise 
of the discretion— LccfAwmnz v. Chimmiram, A.I.R. 1947 Bom. 86, 48 
Bom.L.R; 608. In exercising the discretion the delay, the conduct of the 
parties and the difficulties which the landlord has been to should be 
weighed against the tenant. It is' a maxim of equity that a person who 
comes in equity must do equity and must come with clean hands and if 
the conduct of the tenant is such that it disentitles him to relief in equity, 
then the Court’s hands are not tied to exercise it in his favour — Namdeo 
V, Narmadabai, A.I.R. 1953 S.C. 228 ; Dwarkaprasad Arya v. Omprakash 
Mohta, A.I.R. 1967 Cal. 612. 

The mere fact that the lessee pleads payment of rent which he fails 
to prove does not in itself disentitle him to the relief given under this 
section — Ramdkrishna v. Baburaya, 23 M.L.J. 715, 24 LC. 139 (141). 

The principle of this section is applicable not only to the original 
lessee but also to the transferee of the lessee (where the lessee is permitted 
to transfer) ; the transferee by act of parties or by operation of law must 
be deemed to stand in the shoes of the transferor and is as much entitled 
to be relieved against as the original tenant — Ahmad Husain v. Riaz 
Ahmad, 12 A.L.J. 1085, 25 LC. 186 ; Ladhuram v. Chimmiram, supra. 

Although this section does not apply to agricultural leases, still the 
Court has got power to relieve against forfeiture in case of such leases 
independently of this section, on such conditions as may appear equitable 
on the facts of each particular case, and is not bound by the conditions 
of this section — Rama Krishna v. Fernandez, A.I.R. 1927 Mad. 239, 93 
LC. 851. An appellate Court has also power to grant relief against 
forfeiture when this section does not in terms apply to the case — 
Shrikishanlal v. Ramnath, A.I.R. 1944 Nag. 229, I.L.R. 1944 Nag. 877. 

Relief against forfeiture for non-payment of rent was given in case 
of leases created prior to the passing of this Act. See Narayana v. Narayana, 
6 Mad. 327 (330). 

608. Payment or tender of rent : — Under this section there must be 
an actual payment or tender before the Court. Mere readiness to pay 
is not enough. The advantage of this section should be taken at the 
earliest opportunity and not at the appellate stage — Habib v. Mt. Keoti, 
A.I.R. 1946 All. 328, 1946 A.L.J. 121 ; Bhusan Chandra Paul v. Bengal 
Coal Co. Ltd., A.I.R. 1966 Cal. 63. But after the landlord has refused 
to receive the rents, it is useless to make the tender any 'more — 
Shrikishanlal v. Ramnath, supra- Since the lessee is allowed to pay tlie 
arrears of rent at the time of hearing, it follows that the lessee is at liberty 
to tender the amount at any time before the institution of the suit, and 
the lessor cannot refuse to accept it. . If the lessor refuses to accept it 
and files a suit for ejectment, he does so at his own risk, and the lessee 
^vill not be liable to forfeiture, not to pay the costs of the suit— 
Krishnaswami v. Natal Emigration Board, 17 Mad. 216. 



,1 


Sec. 114] 


fiiANSFER OF PROPERTY loM 


If the tenant deposits the rent with the Rent Controller, under the 
provisions of the Calcutta Rent Act, that would be a sufficient compliance 
with the provisions Of this section and would relieve the tenant against 
forfeiture— Aftzncfra v, Twiss, 49 CaI. 150, A.I.R. 1922 Cal. 394, 70 I-C. 75. 

The lessee is not entitled to the benefit of this section when he omits 
to make any tender before suit, or to pay the money into Court, and on 
the contrary pleads payment unsuccessfully — Narayam v. Handti, 15 
M.L.J. 210. 

“Rent in arrear” : — The expression includes time-barred rents, also 
the word “lessor” includes the transferee of the lessor — Vamam v. 
Venkatu, A.I.R. 1936 Mad. 116 (117), 160 I.C. 530 ; Janab Vellathi v. 
K. Kadervel Thayammal, A.I.R. 1958 Mad. 232. Though in a suit for 
rent the landlord cannot recover arrears for more than three years, yet in 
a suit for ejectment by the landlord on the ground of forfeiture of the 
lease owing to the non-payment of rent, the Court can relieve the tenant 
against die forfeiture only on condition of his paying the full arrears of 
rent, though it is for a longer period than three years — Vasudeva v. 
Krishna Udpa, 44 Mad. 629, 40 M.L.J. 460, 62 I.C. 583. 

The rent to be tendered under this section need not be the rent 
stipulated in the lease ; if a standard rent has been fixed by the Rent 
Controller under the Calcutta Rent Act, the tenant may deposit that rent, 
and by so doing will be entitled to relief against forfeiture — Ahindra v. 
Twiss, supra. 

• The “rent in arrear” means not only the rent claimed in the suit but 
includes all that is due to the lessor up to the date when the application 
for ejectment is heard — Dhurrumtolia Properties Ltd. v. Dhimbai, 58 Cal. 
311, A.I.R. 1931 Cal. 457, 133 I.C. 87. Rent includes the entire amount 
which the tenant is liable to pay upto the date of tender — Nursing Das v. 
Peremshwari Das, A.I.R. 1962 All. 65. 

609. Forfeiture and nullity : — In the old clause (g) of sec. Ill, it was 
stated that forfeiture could take place upon the breach of an express 
condition which provided that on breach thereof the ‘lessor may re-enter', 
or the ‘lease shall become void’. So that, no distinction was made between 
a case in which a lessor could re-enter on breach of an express condition" 
and a case in which the lease became void on breach of the condition. In 
other words, the Act made no difference between a condition of forfeiture 
and a clause of nullity. And in either case the Court could grant relief 
under sec. 114. Therefore, where there was a covenant in a lease that 
‘on failure to pay rent the lease shall become null and void’, this section 
operated to relieve against the forfeiture, in spite of the nullity clause, 
and protected the tenant from ejectment for non-payment of rent, if he 
paid the rent in Court — Hiranandan v. Ramdhar, 1 Pat 363, A.I.R. 1922 
Pat. 528, 69 I.C. 88'6. 

In the present clause (g) of sec. Ill, however, the words “or the 
lease shall become void” have been omitted, and the ruling of the above 
Patna case is no longer of any importance. 

610. Relief when period of grace is allowed : — ^The equitable relief 
given to the lessee under this section is provided as a matter of grace. 
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And the Court will not grant any relief under this section where a period 
of grace has already been allowed by the lease itself for the payment of 
rent. Thus, where the lease contains a provision to pay rent on the 
15th of April, but no forfeiture is provided for on account of default of 
such payment, and it further provides that if the default continues until 
December then the lease is to be forfeited, held that the lease provides a 
sufficiently long period of grace, and that if the tenant fails to pay within 
December and the landlord has consequently to sue for ejectment upon 
forfeiture, the Court will not grant relief to the lessee by allowing him 
to pay the rent during the hearing of the suit — Narayana v. Vesudevn, 
28 Mad. 389 ; Narayana v. Handti, 15 M.L.J. 210 ; Mahalakshmi v, 
Lakshmi, 21 M.L.J. 960, 12 I.C, 456 ; Adhiragi v. Billa, 20 M.L.J. 944, 6 I.C. 
438 ; Arju v. Narayana, 19 N.L.R. 50, 71 I.C. 445, A.I.R. 1923 Nag. 193. 
But the Bombay High Court does not favour this view, and holds that the 
tenant should be relieved against forfeiture, even though the rent was not 
paid within the period of grace allo%ved by the lease — Krishnaji v. Sitaram, 
45 Bom. 300, 59 I.C. 769, 22 Bom.LR. 1439. In some other cases the Madras 
High Court has said that the question whether a tenant is entitled to relief 
against forfeiture for non-payment of rent must depend upon the iacts of 
the particular case, and that the Courts have power to grant relief even 
in cases where a period of grace is allowed for payment of the rent. The 
condition of forfeiture of a tenancy should be regarded as penal in its 
nature and the equitable provision of sec. 114 should generally be given, 
effect to — Ramabrahman v. Rami Reddi, 1927 M.W.N. 305, A.I.R. 1928 
Mad. 250 (252), 108 I.C. 273 ; Appayya v. Mahomed Behari, 29 M.L.J. 381, 
30 I.C. 596. This holds good equally in the case of a lease for agricultural 
purposes — Tripura v. Venkateswarlu, A.I.R. 1949 Mad. 841, (1949) 1 
M.L.J. 586. Sec. 114 is not applicable to a forfeiture on account of default 
under the West Bengal Premises Tenancy Act, 1956 — Canesh Chandra 
Nandy v. Chatterjee Brothers, 70 C.W.N. 676. Sec. 114 has no application 
in a suit on a notice to quit — Ram Pakhpal v. Dropodi Devi, 1965 All. 
L.J. 249 . Relief under this section cannot be invoked on principles of 
ccpiity—Tippayya v. Rama Narayana, A.I.R. 1961 Mys. 131. When there 
is no forfeiture under sec. Ill (g), no relief under sec. '114 can be given— 
Ibid. 

611. Which Court can grant relief : — Besides the original Court, the 
Appellate Court also can grant relief against forfeiture incurred for non- 
payment of rent, on the tenant making the payment or tender of the arrears 
of rent at the hearing of the appeal, even though such offer was not made 
in the lower Comt—Praduman Kumar v. Virendra, A.I.R. 1969 S.C. 1349; 
Vidyapurna v. Rangappaya, 25 M.L.J. 486, 21 I.C. 405 ; Janab Vellathi v. 
K, Kaderval Thayammal, A.I.R. 1958 Mad. 232. Relief against forfeiture 
can be given even in the case of an agricultural lease and the court is not 
bound by the condition laid down in this section— /nnwi Vellathi v. K. 
Kaderval Thayammal, A.I.R. 1958 Mad. 232. - 

Relief after decree : — ^The execution Court also has power to grant 
relief against forfeiture, if the decree is a consent decree. Thus, where a 
compromise decree contained a stipulation that on failure by the defendant 
to pay the rent within the time fixed for each year, the lease was to be 
forfeited, and the defendant not having tendered the rent for a particular 
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year, the decree-holder applied for possession of the lands according to the 
terms of the decree, whereupon the defendant contended that relief ought 
to be given to him, held that it was competent to the Court to relieve the 
defendant against Ae forfeiture by allowing him to pay the rent — Nagappa 
V. Venkat Rao, 24 Mad. 165 ; Krishnabai v. Hari, 31 Bom. 15 (F.B.) (over- 
ruling Shirekulli v. Mahabyla, 10 Bom. 435). See also Gajanan v. Pandiirang, 
A.I.R. 1951 Bom. 290, I.L.R. 1951 Bom. 240 ; Ladhuram v. Chimmiram, 
A.I.R. 1947 Bom. 36, 48 Bom. L.R. 608. If a decree, which is not a consent 
decree, was to the effect that “if the defendant pays to the plaintiffs the 
arrears of rent together with interest and costs on or before the 20th 
February, he be relieved as against forfeiture, and in case of default, the 
defendant be evicted and plaintiffs be put into possession of the respective 
land,” and the defendant failed to pay within 20th February, whereupon 
the plaintiffs applied for getting possession of the property, held that the 
decree not being a consent decree, no relief could be granted, even though 
it appeared that the defendant made some' payments after 20th February 
which were accepted by the plaintiffs — Giridhamdoss v. Para Appadurai, 51 
Mad. 157, 54 M.L.I. 316, A.I.R. 1928 Mad. 193 (194), 107 I.C. 792. See also 
Perdan v. Sarasvoati, A.I.R. 1951 Raj. 148. In Krishna Rao v. Balwant, 27 
Bom. L.R. 678, 89 I.C. 217, A.I.R. 1925 Bom. 404, relief was granted on 
the special facts of the case, although it was not a consent decree. 

Relief may be given to a tenant under this section even though he is 
not entitled to any relief under sec. 4 of Madhya Pradesh Accommodation 
Control Act by reason of his failure to pay arrears within one month of 
the service of notice — Rajaram Dhaniram v. Ramswaroop Snnderlal, A.I.R. 
1961 Madh. Pra. 56. Relief may be given in respect of agricultural hold- 
ings — Palaniswamy v. Kundappa, A.I.R. 1968 Mad. 96. 

I I4A. Where a lease of immoveable property has deter- 
mined by forfeiture for a breach of an 
Relief agaimt forfeiture express condition which provides that on 
breach thereof the lessor may re-enter, no 
. suit for ejectment shall lie unless and until the lessor has served 
on the lessee a notice in writing — 

( a ) specifying the particular breach complained of; and 

( ) if the breach is capable of remedy, requiring the 
, lessee to remedy the breach ; 

and the lessee fails, within a reasonable time from the date of 
the service of the notice, to remedy the breach, if it is capable of 
remedy. 

Nothing in this section shall apply tp an express condition 
against the assigning, under-letting, parting with the possession, 
or disposing, of the property leered, or to an express condition 
relating to forfeiture in case of non-payment of rent. 

611A. This section has been inserted by sec. 58 of the T. P. Amend- 
ment Act (XX of 1929). • 

. Prior to the enactment of this section it ‘was held that the Court 


130 
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could not give relief where tlie forfeituie took pkce by reason of breach 
of condition in the lease, e.g., breach of a covenant to repair— Debendm 
V. Cohen, 54 Cal. 485, A.I.R. 1927 Cal. 908 <910), 106 I.C. 477. The 
present section would give relief to the tenant in such cases. 

The Act is not in force in the Punjab and the technical provisions of 
tliis section do not apply to that Province — Md. Hussain v. Secretary of 
State, A.I.R. 1939 Lah. 330 (338), 41 P.L.R. 895, 186 I.C. 45. 

The jjro vis ions of this section have no retrospective effect and can- 
not govern suits instituted before its enactment — Ibid. See also Note 
lA, ante. 

Tlie object of this section is to give the lessee a clear intimation as 
to die breach complained of. Once this purpose is substantially complied 
with, mere technical defects should not stand in the way of the lessor 
from availing himself of the right of forfeiture — Wood v. Spain, A.I.R. 
1953 Mad. 313, (1952) 2 M.L.J. 758. Two notices in MTiting, one under 
cl. (g) of sec. Ill and one under this section are not necessary. Tliis 
section must be deemed to have specified the nature of the notice 
I'equired under cl. (g) of sec. Ill — Ibid. Where the notice of 
forfeiture was not in accordance i\ith sec. 114A, tlie Court gave 
relief against forfeiture of an agricultural lease — Souza v. Louis, 
A.I.R. 1947 Mad. 119, (1946) 2 M.L.J. 862. Where there was a breach 
of the. covenant and the lessor gave the necessary notice of forfeiture, 
forfeiture followed as a matter of legal consequence. As the breach in 
this case was capable of remedy and the lessee failed to remedy the breach, 
the Court had no power to grant reh’ef against forfeiture — Charusila v. 
Madan Theatres, Ltd., A.I.R. 1953 Cal. 536, 90 C.L.J. 263. 

A landlord cannot enforce his right of forfeiture of the tenancy, 
unless and until he gives an ofiportunity to the tenant to remedy the 
breach — Fatelal v. Datjalal, A.I.R. 1949 Nag. 218, I.L.R. 1949 Nag. 167. 
Hiere is however no provision in the Act for granting relief against for- 
feiture for denial of the landlords title — Mt. Gindori v.-Sham Lai, A.I.R. 
1946 Lah. 330 (F.B.), 48 P.L.R. 487. Where a person has never been a 
lease-holder no question under secs. Ill and 114A arises— fMd. Azim v. 
Pateswari, A.I.R. 1943 Oudh 105. As this section has no aiDplication to 
a lease created before April 1, 1930, such a lease can validly be terminated 
on the ground of forfeiture by a notice tliat satisfies tlie requirements of 
sec. Ill (g) but not those of sec. 114A — Sakufhajammal v. Clmndraselchar 
Reddiar, A.I.R. 1968 Mad. 195. 

The second para lays down that this section does not apply to a 
case of breach of an express covenant against assigning the jiroperty leased. 
See sec. 14 (6), Conveyancing Act, 1881, reproduced in sec. 146 (8), Law 
of Property Act, 1925, Tlie reason is obvious: relief can be given against 
forfeiture for breach of a condition, when the breach is capable of remedy, 
but when it it incapable of remedy by reason of tlie fact that at die time 
the relief is asked for the position of parties has been altered, and die 
interests of third parties have intervened, die relief cannot be given, for 
to do so would be to cause injury to third parties— rNewbolt) v. Bingham, 
(1895) 72 L.T. 852; Stanhope v. Hanworth, (1886) 3 T.L.R. 34. In a 
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Madras case, it was likewise held, following the English law, that there 
was no relief where the tenant forfeited the tenancy by reason of an 
alienation of the leasehold interest without the consent of the landlord — 
Krishna Shetti v. Gilbert Pinto^ 42 Mad. 654 (659). 

Two transactions, one a sale and the other a lease, took place in 
respect of the same property on the same date. Under the first the pur- 
chaser was to pay the price in certain instalments, and in case of dcfatilt 
in respect of any instalment, the seller would have the option to c.xtcnd 
the time for payment of the instalment up to three months; but if he did 
not extend the time or if tlie instalment was not paid within the time 
exended, the entire balance due would become immediately payable and 
if the purchaser did not pay the same witliin a month of being called 
upon to do so, the seller would have the right to rescind the agreement, 
forfeit the instalment paid and sue either for specific performance or for 
damages. The lease provided that in case of default in the payment of 
any instalment under the agreement for sale, the landlord would have the 
right to re-enter : held that the dates for payment of the instalments were 
of the essence of the contract and non-payment of any instalment on the 
due date was a breach incapable of remedy. Accordingly, on the occur- 
rence of such a breach a notice teminating the lease forthwith was a good 
notice — Provat v. Bengal Central Bank, A.I.R. 1938 Cal. 589, 42 C.W.N. 
761. 


Where in an agricultural lease there was a covenant against alienation, 
and the tenant mortgaged his land, whereupon the landlord sued to eject 
the tenant, it was held that relief should be given to the tenant, firsthj, 
because it was an agrieulural lease which is exempted from the T. P. Act 
and therefore the restrictions contained in this Act did not apply; and 
secondhj, because tliere was no absolute alienation, but only a mortgage. 
And so the Comt gave the tenant three months’ time witliin which to 
release die land from the mortgage — Janardhan v. Mahalappa, 50 Bom. 450, 
A.I.R. 1926 Bom. 304 (305), 94 I.C. 1054. 

But neither the Transfer of Property Act nor the English law gives 
relief to a tenant, where the forfeiture takes place by reason of denial of 
landlord’s title, unless the tenant can prove that the denial was occasioned 
by fraud, mistake or accident of tlie landlord and that the tenant him- 
self had not acted with carelessness or negligence — Kemalooti v. 
Muhamed, 41 Mad. 629 (631), folloiving Barrow v. Isaacs, (1891) 1 Q.B. 
417 (per Lord Esher, J.). 


115. The surrender, express or implied, of a lease of 
immoveable property does not prejudice an 
forlTureoSfr 4 k\^^^^^ tmder-lease of the property or any part 
thereof previously granted by the lessee, on 
terms and conditions substantially the same (except as regards 
the amount of rent) as those of the original lease ; but, unless 
the surrender is made for the purpose of obtaining a new 
lease, the rent payable by, and the contracts binding on, the 
under-lessee shall be respectively payable to and enforceable 
by the lessor. 
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The forfeiture of such a lease annuls all such under-lease, 
except where such forfeiture has been procured by the lessor in 
fraud of the under-lessees, or relief against the forfeiture is 
granted under section 1 14. 

612. Priaciple and scope : — '“It is a loJe of law that if there is a 
lessee, and he has created an underlease or any other legal interest, then 
if the lease is forfeited, the under-lessee, or tire person who claims under 
the lessee, loses his estate as well as tlie lessee himself; but if the lessee 
surrenders, he cannot, by liis own voluntary act in surrendering, prejudice 
the estate of the mider-lessee or the person who claims under him”— ^reof 
Western Railway Co. v. Smith, 2 Ch. 235. 

Tliis section is confined only to underleases, and does not apply to 
tire assignee of a lessee. Tlierefore, a denial of the lessor’s title bj' the 
original lessee udh not work a forfeiture against the assignee of the lessee. 
Tlae second para of tliis section ^r^lI not apply to the case, as it speaks of 
the effect of forfeiture on under-leases. "The Transfer of Propertj>^ Act 
very emphatically recognises tliat the interests of the lessee in the pro- 
perty may be transferred to an assignee and tins may be done without 
tire consent of the lessor; and if that can be done it seems to me to follow 
as a matter of reason that when the entire interest has been transferred 
by the lessee to the assignee, tlren the assignee is not responsible for tire 
acts done by the lessee” — per Heaton, J. in Gopal Jatjcant v. Shrinioas, 
42 Bom. 784 (741), 20 Bom. L.R. 820, 47 I.C. 635. Where tire tenant, 
subsequent to a mortgage, surrenders his land only to benefit tire landlord 
at the expense of the mortgagee, the tenancy contiirues for tire purpose 
of preserving the rights of the mortgagee — Kanchedilal v. Jabbarsha, A.I.R. 
1936 Nag. 171 (174), 166 I.C. 686; see also Freni Narayan v. Jhado, A.I.R. 
1931 Nag. 129 . 

"Wdrere a lessee has given a sub-lease and tliereafter surrenders tire 
head-lease to the lessor, the position of the sub-lessee remains unaffected 
and he becomes the lessee of die original lessor on die same terms as in 
the sublease. If, however, die lessee surrenders the head-lease for die 
purpose of obtaining a new lease, the sub-lessee continues as before to 
hold under die lessee — Subman v. Darabshaw, I.L.R. 1939 Bom. 144, 41 
Bom. L.R. 25, A.I.R. 1939 Bom. 98 (100). A lease by voluntarj’^ surrender 
of Iris lease cannot prejudice the right of his under-lessee — Yusuf v. Jyaiish, 
59 Cal. 739. 

Under this section, tiie sub-lease becomes void when the original 
lease becomes prfeited — Sheikh Yusuf v. Jyotish, A.I.R. 1932 Cal. 241; 
if the interest of the original lessee is not forfeited but merelj»^ sold in 
execution of a decree obtained against him by his lessor for arrears of 
rent, die interest of die sub-lessee is not affected by such sale — Vishnu 
Atmaram v. Anant Vishnu, 14 Bom. 384. In case of JForfeiture of a lease 
the under-leases become extinguished inspite of any contract to die con- 
trary between the lessor and die lessee — Bhupatrai Hirachand v. Choondal 
Chunder, 70 C.W.N. 62. 

IVhatever rights the sub-lessee may have against die lessee, do not 
affect the rights of die landlord. So far as the landlord is .concerned, the 
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sub-lessee does not exist at all, and any proceedings by wbidi llic land- 
lord has got a decree against the lessee would bind the siib-Icssce — 
Devaraju v. V. S. Raja, A.I.R. 1953 Mad. 356, (1952) 2 M.L.J. 179. Wlicn 
the landlord acquired a riglit to evict his tenant under see. 7 of the 
Madras Act XV of 1946 after giving a valid notice to «iiiit, the sub-tenant 
who cannot claim Iiigher rights than the tenant is liable to be cviclexl. 
The fact that he was not made a party to the proceedings before the Rent 
Controller does not aflect the question, as he would Ijc bound by the 
order passed against the tenant obtained without any fraud or collusion — 
Varthasaraihy v. Krhhnamoorthij, A.I.R. 1949 Mad. 387, (1948) 2 M.L.J. 
391. 


Where a decree for ejectment is passed against the tenant and the 
sub-tenant, the latter has a right of appeal ; but if the decree has become 
final as against the tenant, the sub-tenant would be botind iiy the decree 
on the second para of this section, and the appeal by the sub-tenant alone 
would be incompetent — Shankarrao v. KisaitJal, A.I.R. 1950 M.B. 19. 


116. If a lessee or under-lessee of property remains in 
possession thereof after the determination 
Effect of hold, ns over, of the lease granted to the lessee, and the 

lessor or his legal representative accepts rent from the lessee or 
under-lessee, or otherwise assents to his continuing in posses- 
sion, the lease is, in the absence of an agreement to the contrary, 
renewed from year to year, or from month to month. 


according to the purpose for which the property is leased, as 
specified in section 106. 


Illuslraiions. 


(a) A lets a house to B for five years. B underlets the house to C 
. at a monthly rent of Rs. 109. The five years expire, but C continues in 
possession of the house and pays the rent to A. C’s lease is renewed 
from month to month. 


(b) A lets a farm to B for the life of C. C dies, but B continues in 
possession with A’s assent, .B’s lease is renewed from year to year. 

Scope : — ^For the apph'cation of this section two things are necess- 
ary : (1) the lessee must be in possession after e.xpirj'^ of the lease ; and 
(2) the lessor or his representative should accept rent or othcnaisc assent 
to the lessee’s continuing in possession. MHiat is contemplated is that 
the payment of rent and its acceptance should be made at such a time 
and in such a manner as to be equivalent to the landlord assenting to 
the continuance in possession — Karnani Industrial Bank v. Province of 
Bengal, A.I.R. 1951 S.C. 285, 1951 S.C.J. 407, on appeal from A.I.R. 1919 
Cal. 47, 53 C.W.N. 195. Wiiere the landlord had accepted rent for a 
period subsequent to tlie determination of the lease nearly a year before 
its expirj', the landlord’s consent to the tenant's continuing in possession 
could not be inferred — ibid. 


Tliis section has to be read along with cl. (a) of sec. Ill whicii deals 
with the termination of a tenancy by efflux of time. This section does 
not affect the rightsaof the landlord and tenant as contained in secs. 112 
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and 113—Noonitlal v. Baburao, A.I.R. 1945 Bom. 182, I.L.R. 1945 Bom. 
68. The principles are applicable to an agricultural lease — AnaiUmal v. 
Lala, A.i.R. 1964 Raj. 88. 

This section does not apply to matters arising under the Rent Con- 
trol Act where after an order for eviction of the tenant, but pending an 
appeal therefrom and the stay order, the landlord accepts cheques sent 
by the tenant as rent, the latter does not acquire any fresh right to con- 
tinue in possession — Kuppustvami v. Mahadeva, A.I.R. 1950 Mad. 746 
I.L.R. 1950 Mad. 844. See also Ghulam v. Raja Rao, A.I.R. 1947 Mad. 
436, (1947) 1 M.L.J. 354. Where the person in occupation is not a tenant 
but a sub-lessee, the doctrine of holding over does not apply — Nawabali 
V. Md. Ramzan, A.I.R. 1944 Nag. 141, I.L.R. 1944 Nag. 267. 

By cl. (]■) of sec. 108 tlie lessees right to sublet the whole or part of 
his interest has been recognized. Where on expiry of the lease the lessor 
finds a number of sub-lessees continuing in occupation and accepts rent 
from one or more of them, sec. 116 will apply — Kaildmslvroo v. Bat Jer- 
bia, A.I.R. 1949 F.C. 124, 53 C.W.N. (F.R.) 73, per Patanjali Sastri, J. . 

In the case of a lease governed by sec. 107 and not by sec. 106 when 
there is no acceptance of rent by the lessor after the determinaion of the 
lease or any agreement by him that the former lessee should remain -in 
possession without the execution of a fresh lease, this section is not 
applicable — Thakur v. Jagdambika Pratap, A.I.R. 1942 Ohdh 93 (95), 
1941 O.W.N. 1065, 196 I.C. 694. 

613. English and Indian law : — ^The rule embodied in this section 
difi^ers from the English law in this respect that wliile under this section 
(he term of the new tenancy is decided according to the purpose for 
tohicli the property is leased, under the English law the tenancy is deem- 
ed to continue according to tlie terms of the original tenancy. Thus, 
where a lease of land was granted for a term of years, and the property ♦ 
leased was not used for agricultural or manufacturing puiposes and 
was held over by the lessee after the expiration of the term, held accord- 
ing to Indian law that the lessee must be deemed to be a tenant from 
month to month (sec. 106) and entitled only to 15 days’ notice to quit — ■ 
Troilokya v. Sarat Chandra, 32 Cal. 123 ; Bijoy Chandra v. HowraJt 
Amta Light Ry., 38 G.L.J. 177, 72 I.C. 98, A.I.R. 1923 Cal. 524. See in 
this cohnectiofi Khater v. Gopal, A.LR. 1930 Cal. 262, 33 C.W.N. 1207, 
125 I.C. 654. Tlie Patna High Court has, however, held that when the 
tenant is found to be continuing in possession, he will be presumed to be 
a tenant from year to year in the absence of any evidence that he holds 
on a different tenure — Ramsundar v. Duthjn, A.I.R. 1935 Pat. 271, 155 
I.C. 367. The Allahabad High Court has also held in a recent case that 
when the lessee holds over after the expiry of the term fixed by the lease, 
the relations between the parties are governed by the same terms' as 
are embodied in the original lease — Badal v. Ram Bharosa, A.I.R 1938. 
All. 649 (650), (1938) A.L.J. 983. Under the English law, “where a ten- 
ant for a term of years holds over after the expiration of lease a 

new tenancy from year to year is thereby created upon the same. terms 
and conditions as those 'contained in tlie expired lease so far as the same 
is applicable to and not inconsistent with the yearly tenancy In 
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the absence of any evidence one way or the other, it seems that upon the 
holding over and payment of rent, the Jury would be directed to find 
a tenancy on tile tenns of tlie expired lease” — ^Woodfall’s Landlord and 
Tenant, 17th Ed., p. 246. 

614 . Holding over ; — A distinction should be drawn between a ten- 
ant continuing in possession after the determination of the lease, without 
the consent of the landlord, and a tenant doing so loith the landlord’s 
consent. The former is called a tenant 'by sufferance’ in the language 
of English law ; the latter class of tenant is called a tenant ‘holding over 
or a tenant-at-ioill. A tenant by sufferance is no better than a mere tres- 
passer and he can be turned out at any time without any notice to quit 
— jWoodfall, p. 366 ; Barry v. Goodman, 2 M. & W. 768 ; Moore v. 
Makham Singh, 53 I.C. 180 (P.G.) ; Bansidhar v. Bam Charan, A.I.R. 
1940 Oudh 401 (403), 1940 O.W.N. 586, 189 I.C. 488 ; Punjab National 
Bank v. Chaudhury, A.I.R. 1943 Oudli 392. Tlie tenancy-at-sufferance is 
merely a fiction to avoid continuance in possession operating as a tres- 
pass. It therefore cannot be created by contract, and arises only by 
implication of law when a person who has been in possession under a 
lawful title continues in possession, after the lawful title has determined, 
without the consent of the person entitled. The tenancy-at-will again 
arises by implication of law in cases of permissive occupation— ?Mozam 
V. Ananda, A.I.R. 1942 Cal. 341, 46 C.W.N. 366. “The difference be-' 
tween a tenancy-at-will and a tenancy by sufferance is that in the one 
case the tenant holds by right and has an estate or term in the land, 
precarious tliough it may be, and tlie relationship of the lessor and the 
lessee subsists between the parties ; in the other, the tenant holds wrong- 
fully and against the will and permission of the lord, and has no estate 
at all in the occupied premises” — Addison’s Law of Contract, 10th Edn., 
p. 618. Tlius, if a Hindu woman in possession of a raiyati holding as a 
limited owner grants a mokarari lease of the holding, the lease is valid 
only during the lifetime of the limited owner, and after her death the 
reversioner may treat the tenant as trespasser and sue to eject him with- 
out giving any formal notice to quit — Raghubir Singji v. Jethu Mahton, 
2 Pat. 171, 4 P.L.T. 396, A.I.R. 1923 Pat. 130, 70 I.C. 290. But where 
a Mohant leased a house site for 95 years, and after his removal from the 
gadi his successor continued to receive the rent from the lessee and then 
instituted a suit to eject him, a fresh tenancy was deemed to have been 
created from month to month — Har Nath v. Mohar Singh, A.I.R. 1931 
Lah. 675, 32 P.L.R. 469. Wliere a lessee holds over after the expiry of 
his term without the express or implied consent of his landlord, he is 
only a trespasser and if he is dispossessed by a person claiming under 
the landlord, he cannot maintain a suit for possession or declaration of 
title based upon his .previous possession — Mathura Prasad v. Naju Khan, 
4 P.L.T. 696, A.I.R. 1921 Pat. 463, 80 I.C. 568, and 6 P.L.T. 142 (But 
see Rudrappa v. Narasingrap, 29 Bom. 213, where a tenant by sufferance, 
who was evicted by his landlord proprio mofu, brought d suit against the 
landlord under sec. 9 of the Specific Relief Act, and recovered posses- 
sion). If he refuses to leave the premises after being requested to depart, 
and offers any resistance, the landlord may use such force and violence 
as may be necessary to overcome such resistance — Woodfall, p. 780. But 
entirely different is the position of tenant holding over, whose possession 
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continues witli tlie consent o£ the landlord and is therefore not wrong- 
ful, and he cannot be ejected without due notice — Chaturi v. Mukund, 
7 CaL 710 ; Bose A. L. v. Sayed Nayyur Abbas, A.I.R. 1967 All. 209. 

In tlie case of a holding over, it is the acceptance of rent or the 
express or implied assent of the landlord that has the effect of renew- 
ing the lease and not continuing the original lease — Ambar Ali v. Anjab 
Alt, A.I.R. 1949 Ass. 87. Where in pursuance of an invalid lease the 
plaintiff got possession and paid rent to the landlord for several years, 
the plaintiff would be deemed to be a tenant from month to month under 
this section— Surytr Lall v. Tulsi Modalc, A.I.R. 1951 Pat. 483. Mere 
delay in filing a suit for ejectment does not create a tenancy by holding 
over — Pritilal Devi v. Banke Behan Lai, A.I.R. 1962 Pat. 446. Where 
no rent is paid by the lessee, nor any rent accepted by the lessor after the 
expiry of the lease and a claim for the rent of the second half of the 
month though the tenancy expired on tlie 15th of the month is made 
through mistake, there is no holding over by the lessee with the consent 
of the landlord — Ibid. 

This section enacts that if after the termination of the lease, the 
tenant continues in possession, and the landlord accepts rent or other- 
wise gives consent to his remaining in possession, such action has the 
effect of converting the tenant by sufferance into a tenant-at-will. But 
this rule applies only to the original tenant, and not his represeniatioes. 
Therefore, tie original tenant dies and his representative enters into 
possession, he does so as a trespasser, and the landlord cannot, by mere 
assent under this section, convert such representative into a tenant, un- 
less a new tenancy is created by the consent of both parties — yadapalli 
V. Dronamraju, 31 Mad. 163. Section 116 deals with the effect of hold- 
ing over by a lessee, and with die creation of a fresh tenancy by impli- 
cation. Hie kind of tenancy under section 116 is only created by law 
in favour of the original leassee. Therefore section 116 appHes only to 
the case of a lease fixed for a term of years and not a lease for 
Me. The representatives as assignees of the tenant for Me will not 
become tenants from year to year, without the formahties of sed. 107; 
that is, they can become tenants from year to year only by means of a 
registered document. Tliey may, of course, become tenants-at-will or 
for a year without any registered document, that is, by verbal contract 
— (Ram Rachhya v. Kamakhya Narayan, 4 Pat. 139, A.I.R. 1925 Pat. 216, 
84 I.C. 586, 6 P.L.T. 12. And so, wdiefe after the death of the original 
mukarraridars, who were tenants for Me, die heirs remained in possession 
and paid rent to die lessor, but the receipts were given- in the mar- 
fatdari form, and the lessor refused to give receipts to the persons pay- 
ing die rent in their own name, held Aat die lessor did not recognize 
the heirs of die mukarraridars as tenants from year to year, that there 
was not even any relationship of landlord and tenant between the parties, 
and that sec. 116 did not apply— Kamakhya Narayan v. Ram. Raksha, 7 
Pat. 649 (P.C.), 9 P.L.T. 501, 32 C.W.N. 897 (901, 902, 905), Ad.R. 1928 
P.C. 146, 109 LC. 663, affirming Ram Rachyya v. Kamakhya Narayan, 
supra. Section 116 does not contemplate the holding over by the heirs 
of the original lessee, and therefore the heirs cannot, by continuing in 
possession, acquire the status of a tenant holding over after the deter- 
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mination of the lease — Charan v. Kamdkhya Narayan, 6 P.L.T. 98, 88 
l.C. 387, A.I.R. 1925 Pat. 357. But where tlie original lessee holds over 
' by consent of the lessor and becomes a tenant, liis interest is assignable, 
and the lessor can sue the assignee for rent from tire date of transfer — • 
Bengal National Bank v. Janoki Nath, 54 Cal. 813, 31 C.W.N. 973, 104 l.C. 
484, A.I.R. 1927 Cal. 725 (730). But see Bamayija v. Mahendra 

Govindu, (1966) 1 Andli. L.T. 424. If on tlie death of the original t&ant 
before the expiry of the term of the lease his heirs remain in possession 
even after the expiry of tire original term ^vith tlie assent of the landlord 
tliey will be tenants by holding over — Janardan Swamp v. Devi Prasad, 
A.I.R. 1959 All. 33. 

Tire holding over by one or more co-tenants without the consent of 
the others cannot render the person not so holchng over liable for rent. 
In order to make tlie estate of a deceased co-tenant liable for rent due 
for holding over, the onus lies heavily on the plaintiff (landlord) to prove 
clearly and condusively that after the expiry of the old lease a new con- 
tract was made by and between the plaintiff on tlie one hand and all the 
co-tenants (induding the co-tenant whose estate is sought to be made 
liable) on the other, making themselves jointly and severally liable to 
perform the conditions of the tenancy — Brojo Lai Roy v. Belchambers, 
9 C.W.N. 340. But where one only of the joint lessees ' vacated the 
premises and not tlie otliers, all of them \vere liable to pay the rent till 
a new agreement was substituted for the original — Maragathammal v. 
Azimunnissa, A.I.R. 1954 Mad. 92. 

615. Assent of lessor ; — ^In order to justify a holding over, it must 
be proved tliat the landlord has either accepted rent or has otlierwise 
assented to the tenant’s continuing in possession — Diirgi v. Gobordhan, 
19 C.W.N. 525. Pimjab National Bank v. Chaudhtmj, A.I.R. 1943 Oudli 
392; Amircliand v. Sadhoram, 1968 All. W.R. (H-C.) 641. Simply because 
the landlord waited for a number of years for instituting the suit after 
the formal deliver)' of possession in execution of a decree for arrears of 
rent against the tenant the tenant cannot be deemed to have held over — 
E. H. Christian v. Hari Prasad, A.I.R. 1955 Pat. 158. If absence of dissent 
continues for a sufficiently long period, it may give rise to an inference 
of assent by tlie landlord — Ram Barai Singh v. Tirthii Pada Misra, A.I.R. 
1957 Cal. 173. Whether a tenancy has been created by holding over is a 
question of fact — Bhagwan Das Stikid v. Dhanjoy Paid, A.I.R. 1963 Assam 
137. Mere delay in filing a suit for eviction after the expiry of the lease 
does not constitute assent on the part of tlie landlord — Digambar Narain 
V. Comm, of Tirhiit Division, A.I.R., 1959 Pat. 1 (F.B.). It must be proved 
that there was 4 dii'ect consent on the part of the landlord; no implication of 
consent can arise merely by reason of tlie landlord’s passive failure to take 
steps to eject the tenant — Govindaswami v. Ramoswami, 30 M.L.J. 492, l.C. 
6 (8); Ratan v. Farashi Bibi, 34 Cal. 396. But where .after the e.xpiry of 
the lease, the landlord neither took rents nor brought a suit for ejectment 
for so long a period as 10 years, it must be presumed that he assented 
to the holding over, and tliat the lessee ivas not to be deemed a trespasser 
—Safer Ali v. Abdul Majid, 31 C.W.N. 282 (285), 100 l.C. '614, A.I.R. 1927 
Cal. 279. But mere failure by the landlord to take any action against 
the' siib-tenant immediatdy after expiry of tlie lease cannot be construed 
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an assent to his continuing the lease. Something more, such as demand 
of rent, must be shown — Baban v. Champabai, A.I.R. 1949 Nag. 336, 1.L.R. 
1949 Nag. 432. If a tenant holds over after tlie expiry of his lease he 
ordinarily becomes - a trespasser, unless the landlord in some manner 
signifies his intention of recongnizing the continuance of the tenancy, 
which is sufficienlty indicated by the fact that a suit for rent has been 
instituted — Ramsundor v. TDuthin, A.I.II. 1935 Pat. 271, 155 I.C. 367. 
IVhere after the expiry of the period of tlie kabuliat, the landlord sued the 
tenant for rent and obtained a decree, that decree must be held to be an 
adjudication that after the date of the expiry of the kabuliat, the defendant 
continued in possession as a tenant and was Hable to payment of rent — 
Balaji v. .Ramclvandra, 27 Bom. 262. Where the landlord according 
to his own admission has for 4 or 5 years protested against the tenant 
holding over, die institution of a rent suit by him for rent does not amount 
to a consent to the tenant holding over. In such a case the landlord is 
not entitled to recover rent from die tenant after the expiry of the lease 
— Bachu Narain v. Md. Umrao, A.I.R. 1940 Pat. 555, 21 P.L.T, 336, 190 
I.C. 733. But see Monohar Lai v. Braja Kishore, A.I.R. 1957 Mad. Pra. 
214. If die landlord brings a suit for damages for use and occupation, 
it does not convert die defendant into a tenant, and the lease is not 
renewed — Govindasioaini v. Ramasioami, supra. The mere claim of rent 
after the notice to quit for the period after the expiry of the lease does 
not operate either as waiver* of the notice to quit or holding over — Zaffar 
Hussain v. Mahabir Prasad, A.I.R. 1957 Pat. 206. 

The burden of proving that the landlord has assented to the con- 
tinuance of possession lies on the tenant. Although it is a general pre- 
sumption of law that when the existence of a relationship is once proved 
such relationship continues till it is shown to have ceased, still when it 
appears that the relationship of the parties is such that, but for the ex- 
istence of some special contract, the landlord would have had a right to 
ej'ect the tenant, the burden of proving that the latter is entitled 
to resist ejectment lies on the tenant — Keshav v. Piiran, 1 N.L.R. 32; 
Zaffar v. Mahabir, A.I.R. 1957 Pat. 206. 

Wliere a landlord accepts rent for a quarter from a tenant holding 
over, it does not imply a. promise by the landlord diat die tenant would 
be allowed to stay for the whole year — Matilal v. Darjeeling Municipality, 
17 C.L.J. 167, 18 I.C. 844. If the lessee deposits rent with the Rent Con- 
troller under die order of the court in a suit for ejectment and die lessor 
withdraws the amount so deposited, he cannot be said to have assented 
to the 'lessee continuing in possession widiin the meaning of sec. 116 — • 
Panchanan Basak v. Ishanitosh Ghatak, 66 C.W.N. 872. 

The assent referred to in diis section is the assent of the lessor and 
not diat of the lessee. The option of giving an assent is one that is con- 
ferred on the lessot and not on the lessee — Maghji v. Dayalji, 48 Bom. 
341 (345), A.I.R. 1924 Bom. 322, 80 I.C 507, 26 Bom. L.R. 231. 

Legal representative : — ^Tliis expression is not defined in the Act, but 
it clearly implies a person who occupies the same position as the lessor. 
It does not include as intermediate lessee who has sublet the land to a 
sub-lessee— Durgi Nikarini v. Gobordhan, 19 C.W.N. 525 (529), 24 I.C. 183. 
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“Agreement to the ccntrary” : — The egression “agreement to tlie con- 
trary” means an agreement as to the terms of tlie holdhig over — Troilokhya 
V. Sarat Chander, 32 Cal. 123 (127); Gohinda v. Dwarka, 19 C.W.N. 489 
(492), 26 I.C. 962; Dasarathi v. Sarat, AJ.R. 1934 Cal. 135, 37 C.W.N..971, 
149 I.C. 214. This agreement must be express, and not implied. And 
so where a tenant took the premises for a shop for one year, and the rent 
was fixed for one year, and then at the end of tlie year the tenant continued 
in occupation, but there was no express agreement as to the terms of the 
holding over, it could not be implied that if die tenant held over he w'ould 
hold over from year to year. As it was a non-agricultural tenancy, the 
tenant must be deemed to hold over from mondi to month — Gobirtda v. 
Duarka, supra. [In Matilal v. Darjeeling kiunicipalihj, 17 C.L.J. 167, 18 
■I.C. 844 (846), it was remarked that the “agreement to the contrary” need 
not be express but may be impled]. Where the lease had expired and 
the lessee continued in possession under an express agreement to do so 
till a final decision was reached by the lessee as to die granting of a fresh 
lease, there was no holding over — Subodh Gopal v. Province of Bihar, 
A.I.R. 1950 Pat. 222, 31 P.L.T. 100. Tlie words “in the absence of an 
agreement to die contrary” do not refer only to the existence of an agree- 
ment to the terms of die holding over but also to the existence of an 
agreement to the confrary regarding the period of notice provided in sec. 
106 for a particular kind of notice. Thus where a lease for manufacturing 
purposes is held over on the terms of the orignial lease providing for 3 
mondis’ notice, the provision for 6 months’ notice in sec. 106 does not 
apply — Suiti Devi v. Banarsidas, A.I.R. 1949 All. 703. If a tenant who 
originally held under a lease for nine years certain, at a yearly rent, held 
over after the expiry of nine years, and then die landlord expressly treated 
the tenant as holding on from year to year under die terms of the original 
contract of lease, the presumption of this section would not apply and 
the tenancy would be a tenancy from year to year and terminable by six 
months’ notice — Chattar v. Nand Kishore, 12 A.L.J. 1139, 26 I.C. 107 (108). 
If in the original lease there is a stipulation for renewal of the lease, and 
the tenant continues in -possession after the expuy of the terms of the 
original lease, he must be deemed to be in possession under the renewal 
clause of the lease. ^The tenant continuing in possession under a stipula- 
tion for renewal of the lease stands on a different position from a tenant 
holding over (under sec. 116) merely by consent of the lessor, but if for 
any reason his agreement has to be disregarded (e.g., for want of registra- 
tion of the renewal lease) he can fall back upon the landlord’s mere con- 
sent and claim his rights under sec. 116 — Bengal National Bank v. Janoki, 
54 Cal. 813, 31 C.W.N. 973, 104 I.C. 484, A.I.R. 1927 Cal 725 (727, 730). 
If a lessee under a temporary lease granted by the Deputy Commissioner 
continues in possession after die determination of the lease, and 
arrears of rent are recovered by certificate proceedings, the lease is re- 
newed from year to year — Ratnakar Nayak v. Rasananda Saint, (1962) 4 
Orissa J.D. 31. When during the pendency of an eviction proceeding 
against a statutory tenant the premises are sold and the tenant attorns 
to the purchaser no fresh tenancy is created by such attornment — < 
Munavar Basha v. Narayana, A.I.R. 1961 Mad. 200. 

616. Effect of holding over : — 'By presumption of law die pajunent 
and acceptance of rent and die contiaiuance of the tenant’s possession 
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after expiry of the lease results in the relation being that of landlord and 
tenant under a year to year tenancy terminable by 6 months’ notice — 
Gcoderham & Works Ltd. v. Canadian Broadcasting Corpn., A.LR; 1949 
P.C.-90. But where a tenant, under an unregistered lease of a shop for 
manufacturing purposes for one year which fixes only monthly rent, held 
over, the tenancy was held to be from month to month — Kishan Lai v. 
Ram Chander, A.I.R. 1952 All. 634. It is worthy of note that when a 
tenant holds over, tlie lease is renewed not in accordance with tlie terms 
of the original grant, but in accordance with the purpose for which the 
grant had been made — Matilal v. Darjeeling Municipality, 17 C.L.J. 167, 
18 I.C. 844 (846); Lalit Mohan Dey v. Satadalbasini Dasi, ^ C.W.N. 1036. 
A tenancy created by holding over is a tenancy on the same conditions 
as those on wluch the original tenancy was created, subject only to the 
modification under this section that it would be a tenancy from month 
to month or from year to year according to the purpose for which the 
land was let — Khu^ Baksh v. Abid Husain, 12 O.C. 279. This section 
lays down that in the absence of a contract to the contrary, the duration 
of the renewed lease shall be regulated according to tlie puipose of the 
lease, irrespective of the term of the original lease. Thus, if a lessee, 
under a lease (for non-agricultural purpose) granted for one year or for 
a term of years was allowed to hold over after the e^iry of the term of 
the lease, the renewed lease would not be a lease from year to year, but 
one from mpnth to month under sec. 106, and terminable by 15 days' 
notice — Matilal v. Darjeeling Mtinicipality, supra; Troilokya v. Sarat 
Chandra, 32 Cal, 123; Gobinda v. Dwarka, 19 C.W.N. 489 (492), 26 LC. 
962. Durgi Nikarini v. Gobordhan, 19 C.W.N. 525 (529), 24 I.C. 183; 
Meghji Vallabhdas v. Da^ali & Co., 48 Bom. 341 (344), 80 I.C. 507, A.LR. 
1924 Bom. 322; and this is so, even though after the expiry of the original 
term the rent was being paid per year and not from month to month— ^ 
Secy, of State v. Madhu Sudan, 36 C.W.N, 918 (920), A tenant of home- 
stead land within a town, holding over after the expiry of a ten years’ 
lease, must be deemed a monthly tenant, and not entitled to six montlis’ 
notice — Manmatha v. Teary Mohan, 23 C.W.N. 596, 52 I.C. 180. Where 
a tenant took a lease for 10 years from the mutxoali of a mosque with a 
covenant for renewal, and it was found that the covenant for renewal 
was ultra vires, tire tenant holding over must be deemed to be holding 
on a monthly tenancy — Gajendra Nath v, Ashraf Hossain, 27 C.W.N. 159, 
A.I.R, 1923 Cal, 130, 69 I.C. 707. If the lease is granted for agricultural 
purposes, the tenant holding over after the expired lease ^viIl be deemed 
to hold from year to yean— FaJdra v. Leakut Hussain, 18 C.W.N. 858, 23 
I.C. 318; Administrator-General v. Asraf Ali, 28 Cal. 227; Ram Prosad v, 
Debt Prasad, 49 I.C. 974 (Cal.); Stoneivigg v. Kameshwar, 11 P.L.T. 444, 
A.I.R. 1923 Pat. 340, 71 I.C. 1022; Mahomed Ayejuddin v. Prodyot Kumar, 
25 C.W.N. 13, 61 I-.C. 503. So also, if the original lease was for manu- 
facturing purposes, the tenant holding over after the expiry of the lease 
will be deemed to hold over on a tenancy from year to year, and will be 
entitled to six months’ notice — Jacks & Co. v. Joosab Mahomed, 48 Bom. 
38 (41), A.I.R. 1924 Bom; 115. ■ Where 'the' tenant continues in possession 
by virtue of Rent Control Legislation after- the expiry of the lease by 
efflux of time or determination by notice to ' quit no new tenancy by 
holding over is created by paynient and acceptance of rent and no notice 
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ito quit is required to sue for eviction — Ganga Dutt v. Kcirtik Ghandro, 
A.I.R. 1961 S.C. 1067. There is no recognition of tenancy by holding 
over if tlie landlord obtains a decree for recovery of municipal taxes 
against tlie tenant in respect of the period subsequent to the expiry of 
the lease — Ramesh v. Jajnesimr, 65 C.W.N. 488. It heirs of a tenant 
continuing in possession after the termination of the tenancy by efflux of 
time transfer their right, a suit for the eviction of the transferee by the 
sons of the lessor more than fifty years after the tennination of tlie lease 
must fail as tlie transferee from the heirs of the original tenant cannot be 
regarded as a tenant by holding over — Sadaram v. Sundorlal, A.I.R. 1968 
All. 363. A tenant continuing in possession after the etxpiry of the lease 
as a trespasser is liable to pay mesne profits but not double the rent as in 
England— Hindustan Steel Pvt. Ltd. v. Sm. Usha Roni Gupta, A.I.R. 
1969 Delhi 59. 

The tenancy created by the “holding over” of a lessee or sub-lessee 
is a. new tenancy' in law, even though many of tlie terms of the old lease 
might be continued in it by implication, and to bring a new tenancy in 
existence) there must be a bilateral act — Kai KJiusht'Oo v. Bai Jibia, A.I.R. 
1949 F.C. 124 53 C.W.N. (F.R.) 73. But see Nmda Lai Das v. Monmatha 
Nath Ghose, A.I.R. 1962 Cal. 597. See also Annapurna Seal v. Tincowrie 
Dutt, 66 C.W.N. 338. 

In all other respects, viz., the rate of rent, rate of interest, etc., the 
ten^t continues to hold on the same stipulations as are mentioned in tlie 
original lease — Kishore v. Administrator-General, 2 C.W.N. 303. Krishna 
. Chandra v. Nitya Sundari, A.I.R. 1926 Cal. 1239; Allah Bibee v. Joogul, 
25 W.R. 234; Rangaswami v. Jainabu, A.I.R. 1942 Mad. 507, (1942) 1 
M.L.J. 448, 1942 M.W.N. 282; ' Sanjeevi v. Chettibabu, A.I.R. 1953 Mad. 
473, (1953) 1 M.L.J. 260. The stipulation in an expired lease providing 
a security or creating a charge for the outstanding rent is a term of the 
lease within the meaning of this section and tlie landlord can enforce the 
security or charge during the currency of the lease created by holding 
over— jbeoofct Amma v. Krishna Kammathi, A.I.R. 1955 Trav.- Co. 146 
(F.B.); Aryam Satti Rafu v. Sri Ragha Venkata Mahipali, 69 Mad. L.W. 
(Andh.) 156. The stipulation in the original lease that at the expiration 
of the term, the lessee is to give up possession without notice cannot be 
imported into the new; tenancy by holding over — Sarasioali R. v. Pedapa- 
raju, (1967) 1 Andh. L.T. 137. The new tenancy will be deemed to have 
commenced on the same day of the year as the original lease, and notice 
to quit shall be given accor^ngly — iWoodfall’s Landlord and Tenant, 17th 
Edn., p. 246; Deo v. Samuel, 5 Esp. 173. But in some cases governed by 
the Bengal Tenancy Act, it has been held that although the tenant agreed 
to pay interest at the rate of 75 per cent, per annum under the original 
lease, (which was created before .the Act came into operation), still if the 
lease expired after the passing of tliat Act, and that tenant continued to 
hold over, the landlord was not entitled to recover interest at more than 
12/2 per cent., that being the maximum rate fixed by the Bengal Tenancy 
Act (sec.. 67)— Administrator General v. Asraf Ali, 28 Cal. 227; Ali Mamiid 
v. Blwgbali, 2 C.W.N. 525. Alim v. Satis Chunder, 24 Cal. 47. On the 
expiry of a written lease for one year from 7.4.45 there was a monthly 
tenancy by holding over. Hold drat die tenancy by holding over was 
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from the 8tli of one month to the 7th of the next month — Baidyanathv.Nir- 
mala Bala, A.I.R. 1957 Cal. 649. 

Where no privity of estate was created betw^een the mortgagor-lessee 
and his tiansferee who held over after expiry of the lease, he was liable 
for mesne profits for use and occupation — Sivajnanam v. Mathemn, A.I.R. 
1952 Tr.-Coch. 359. 

Wliere after tlie expiiy of die jieriod fixed in a lease the tenant con- 
tinues in possession as tenant on the same tenns expressed in the lease, 
he cannot claim adveise possession — Chandi'ika v. B. B. & C. I. By. Co., 
A.I.R. 1935 P.C. 59 (62), 39 C.W.N. 552, 154 I.C. 945. As to distinction 
between a tenancy by holding over and a tenancy under a renewal clause, 
see Lain Mohan Dey v. Satadalbasini Dasi, 68 C.W.N. 1036. 

1 17. None of the provisions of this chapter apply to leases 
for agricultural purposes, except in so far 
Exemption of leassc for as the “State Government’’ » * * may, 
agricultural purposes. by notification published in the “Official 

Gazette”, declare all or any of such provi- 
sions to. be so applicable in the case of all or any of such 
leases, together with, or subject to, those of the local law, if 
any, for the time being in force. 

Such notification shall not take effect until the expiry of 
six months from the date of its publication. 

Amendment : — The words "with the previous sanction of the Govern- 
or-General in Council” wliich occurred in this section have been omitted 
by the Devolution Act (XXXVIII of 1920). By the Government of India 
(Adaptation of Indian I.aws) Order, 1937 the words “Provincial Govern- 
ment” ^vere substituted for “Local Government” and the words "Olficial 
Gazette” were substituted for “Local OfiRcial Gazette”. Tlien by A.L.O. 
1950 “State Government” was substituted for “Provincial Government”. 

Notification. — ^For Notification issued by the Bombay Government 
under tliis section see Bombay Gazette, 1910, Pt. I, p. 59. For Notifica- 
tion as to Sind, see Ibid. 

617. . Agricultural leases ; — Before the passmg of this Act, there was 
no distinction between agricultural and non-agricultural tenancies. See 
MadJwb Chand v. Bejoy Chand, 4 C.W.N. 574. Tlie distinction is for the 
first time recognised in this Act. Where a tenancy was granted for resi- 
dential purposes' before the passing of the Bengal Tenancy Act in favour 
of a non-agriculturist, a suit for recovery of possession of land on which 
stood a homestead was governed by tlie T. P. Act and it was not main- 
tainable without service of notice — Bamoarl v. Gonal, A.I.R. 1933 Cal. 643 
(644), 37 C.W.N. 471, 146 I.C. 540. 

In exempting leases for agricultural purposes from the operation of 
Ch. Y of tlie Transfer of Property Act, it was probably the intention of 
tile Legislature to retain in force the special provisions contained in the 
various Rent Acts passed prior to the T.' P, Act, in respect of tire agri- 
cultmral leases dealt vidth in tliose Acls—^Broucke v. Clihotav Kmnari, 4 
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Pat. 404, 86 I.C. 597, A.I.R. 1925 Pat. 421. An agiicultural lease can be 
created by a Kabuliyat or even orally — Mt. 'Ttipcsara Kuer v. Kalap Rajioar, 
A.I.R. 1957 Pat. 92. 

Whether a tenancy is governed by this Act or the Bengal Tenancy 
Act, depends upon the purpose for which the tenancy was created. User 
of the land for agricultural purposes, where the tenancy is showTi to have 
been created for residential purposes, does not bring the tenancj' under 
the Bengal Tenancy Act — Radhanath v. Krislma Chandra, 40 C.W.N. 722 
—Iper D. N. Mittra & Pattersion, JJ. See also Raj Kumari v. Mirza 
Samsuddin, A.I.R. 1942 Cal. 330, 46 C.W.N. 277, 75 C.L.J. 29. Tliat 
Act does not apply to a lease for non-agrioultural purposes, even though 
it be a lease of agricultural lands or lands with cultivating tenants there- 
on. Accordingly, tlie true test is not to determine whether the lands 
comprised in it are or are not agricultural lands, but whether or not the 
letting was for agricultural purposes. Where, therefore, the letting is 
for collection of rents and there is no question of the lessee being requir- 
ed or expected to bring any land under cultivation, either himself or by 
members of his farhily or by servants .and labourers or by establishing 
tenants on the land, there is no lease for an agricultural puropsc, although 
the lands may be agricultural or tenanted by cultivating tenants. Such 
a case would be governed by tlie T. P. Act — Alauddin v. Tomiztiddin, 
(1938) 41 C.W.N. 1001— per Henderson & Biswas, JJ. See also Mahesh- 
wari V. Manrafo, A.I.R. 1944 Pat. 87 (F.B.), 23 Pat. 185; Budhan v. Rflni- 
anugrahp A.I.R. 1947 Pat. 78, 13 B.R. 382 ; Abdul v. Shalimar F. C. & 
Varnish Co., A.I.R. 1947 Cal. 36, 81 C.L.J. 138 ; Babu Biswanath Pra- 
sad v. Shah Mohammad A.I.R. 1967 Pat. 142. Wliere a person has taken 
settlement of the lands and is in possession of the same by settling them 
with bhagdars, the lease is in respect of agricultural lands — Qiribala 
Dwarka, A.I.R. 1932 Cal. 715, 55 C.L.J. 312. ^Vhere a person holding a 
lease imder a permanent ijardar is himself R raiyat, it has been held by 
Henderson J., that the status of persons holding land under him under 
a lease granted for residential purposes is that of an under-raiyat — Upon- 
dra v. Bipin, A.I.R. 1938 Cal. 429. It may be so, but according to the 
test laid down by the learned Judge sitting with Mr. Justice Biswas the 
Transfer of Property Act will apply in such a case — see Alauddin v. 
Tomizuddin, supra. . 

The phrase "agricultural purpose” in this section must be given a 
narrow and strict inteipretation — Abdul v. Salimar P. C. & Varnish Co., 
supra, following Satya Narayan v. Sarafii Bala, A.I.R. 1930 P.C. 13, 33 
C.W.N. 865. But it cannot be held that a sub-tenant to whom land has 
been let out for the purpose of bringing the lands under cultivation- 
would not be governed by the Bengal Tenancy Act — Abdul v. Salimar 
P. C. & Varnish Co., supra. Before a lease can be saved by this section 
it must .be shown that it is a lease for agricultural purposes. The mere 
fact that the lease relates to agricultural land does not make it a lease 
for agricultural purposes, unless the primary object of the lease is culti- 
vation or agriculture — Noor Md. v. Dherastngh, A.I.R. 1949 Sind 34. A 
lease may be an agricultural lease, even if it was granted originally for 
the purpose of constructing building thereon — Banamali v. Padmanabha, 
A.I.R. 1951 Or. 262. A lease for purposes, of reclamation is a lease for 
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agricultural puiposes — Monindva v. Aniiyu, A.I.R. 1951 CrI. 361, 55 
C.W.N. 171. Where a lease in respect of agricultural lands comes under 
the operation of this section, a verbal declaration would be sufficient 
to prove alteration of lent—Tarak Nath v. Ragku Nandan, A.I.R. 1950 
Pat. 22, 28 Pat. 844. A valid lease of agricultural land can be made by 
a registered instniment and delivery of possession is not necessary— 
Jangal v. Mukund, A.I.R. 1948 Pat. 446. 

Although agricultural leases are excepted from the operation of 
section 106 to 116, still the provisions of those sections, being reproduced 
from the rules of English law, are of general application and rest on prin- 
ciple as well as authority, and therefore they may bq applied to agricul- 
tural leases as rules of justice, equity and good conscience. The legis- 
lature has wisely refrained from making these sections applicable propria 
vigors to agricultural leases for fear of unnecessarily interfering with 
settled usages which it is undesirable to disturb. But in the absence of 
special reasons, there is no ground for applying a different rule in the 
case of agricultural leases — Krishna Setti v. Gilbert Pinto, 42 Mad. 654 
(660). See also Kemalooti v. Mtthamed, 41 Mad. 629 (630) ; Sdldanha 
V. Subraya, 30 Mad. 410; Gangamma v, BHpmakka, 33 Mad. 253; Sri- 
nivasa v. Rangaswami, 1 L.W. 858, 25 I.C. 812; Narayan v. Krishna 
Rao, 14 N.L.R. 188, 43 I.C. 970. See also Bahadur v. Motichand, A.I.R. 
1925 All. 580 (583), 47 All. 589, 23 A.L.J. 409; Krishna Shetti v. Pinto, 
42 Mad. 654, 36 M.L.J. 367 ; Nanjappa. v. Rangaswami, A.I.R, 1940 
Mad. 410, (1940) 1 M.L.J. 200, 1640 M.W.N. 266; Narayan v, Gokul- 
das, A.I.R. 1947 Nag. 48, I.L.R. 1946 Nag. 568 ; Kesarbai v. Rajabhan, 
A.I.R. 1944 Nag. 94, I.L.R. 1944 Nag. 141. Secs. 106 and 107 specifically 
apply to agricultural leases ; hence an agricultural lease from year to 
year must be registered — Hareswar Das v. Nareswari Dasya, A.I.R. 1967 
Assam 99. 

It has been held by tlie Madras High Court tliat in tliis section, the 
word ‘agriculture is used in its more general sense as comprehending 
the raising of vegetables, fruits and garden products as good for man 
and beast, though some of them may be regarded in England as pro- 
ducts of ‘horticulture’ as distinguished from ‘agriculture’ — 'Murugesa v. 
Chfimathambi, 24 Mad. 421. In Panadai Pathan v. Ramasami, 45 Mad. 
710 (714), A.I.R. 1922 Mad. 351, 70 I.C. 657, it has been held tliat the 
term ‘agriculture’ should not' be taken as limited to the raising of food 
product but should be interpreted in a wider sense so as to include cul- 
tivation of fibrous plants such as cotton, jute and linen and aU plants 
used for dying pvupose such as indigo, etc., and aH timber trees and 
flowering plants. 

In Seshayya v. Rajah jrf Pittapur, 31 M.L.J. 214, 34 I.C. 730, and 
Rajah of VenkaUigiri v. Ayyapareddi, 38 Mad. 738, the term ‘agiiculture’ 
was defined as the raising of annual periodical grain crops tlu'ough the 
operation of plougliing, sowing, etc. But, this narrow definition was 
disapjiroved of in 45 Mad. 710. A lease of land for a thrashing floor is 
a lease for agricultural purposes— sBhfkory Tripathy v. Kashinath .Misra, 
I.L.R. (1964) Cut. 289. 

A lease for horticultural purposes is on the same footing as an agri- 
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cultural lease and is outside tlie scope of the T. P. Act and is governed 
by die Bengal Tenancy Act — See Gopal Chandra v. Bhutnoth, 42 C.L.J. 
520, A.I.R. 1938 Cal. 312 (313]. Horticulture, which means -the cultiva- 
tion of gardens qr orchards, is a species of agriculture in its primary and 
more general sense — Murugesa v- Chinnathambi, 24 Mad. 421 (423). But 
the mere fact that in a lease for residential purposes, there is given a 
right to take fruit from the trees on tlie land and to plant other fruit 
trees and take tlieir fruits, does not convert the lease into a lease for 
horticultural purposes — Gopal Chandra v. Bhvtnoth, supra. So, where a 
lease expressly stated that it was for residential purposes and the land 
had always been used for that purpose, the fact that it was described as 
feogaf or that damages in respect of the arrears of rent and cesses were 
claimed, or that it was advertised for sale as a non-transferable occupancy 
holding, cannot, in the absence of estoppel, be said to have altered the 
original non-agricultmal purpose — Udayiara v. flahibar Bahaman, 42 
C.W.N, 771 — per Mukherjea, J. A tenancy created for the purpose of 
gatliering and enjoying fruits from trees standing on the land of the ten- 
ancy is governed not by the Bengal Tenancy Act, but by the Transfer of 
Property Act — Sailendra v. A. CoCo, 44 C.W.N. 582. 

Rearing tea plants is an agricultural purpose. Tlie lease of a tea 
estate together with tactory and machinery is an agricultural lease ; so 
it is covered by this section, and a notice to quit fortliwith is perfectly 
legal — Promt v. Bengal Central Bank, 42 C.W.N. 701, (1938) Cal. 589 — 
per R. C. Mitter & Biswas, JJ. 

A lease of lands for growing casuarina trees to be used as fuel is a 
lease for agricultural purposes — Panadai v. Bamasami, 45 Mad. 710. Con- 
tra— Deoara/a Y. Ammani, 3 L.W. 319, 34 I.C. 539. 

A lease of a Village or a portion of a village for the purpose of bring- 
ing it under cultivation is an agricultural lease — Banamali v. Nihal Singh, 
48 I.C. 354. A lease of lands on whidi potatoes, grains, vegetables, etc., 
are growing is a lease of lands used for agricultural purposes — King 
Emperor v. Allan, 25 Mad. 827. So also, is a lease of land for cultiva- 
tion of roots under the same category — Ibid. So a lease of lands used for 
pasture; so also a lease of land as a yard for ploughing cattle, or as a habit- 
ation for agriculturists, or as a pasture for the ploughing cattle, or for 
the purpose of storing manure or growing plants to be used as manure 
lor agriculture — Murugesa v. Chinnathambi, 21 Mad. 421. A lease of 
land for the cultivation of betel is, according to the usage and custom 
of the country, an agricultural lease within the meaning of this section 
— tlbi’d. A lease of a land for grazing purposes is an agricidtural lease, 
iijspite of the fact that portions of the land are still jimgle and have not 
been brought under tillage — Brojabashi v. Bamsankar, 23 C.L.J. 638, 29 
I.C. 834. A reclamation lease granted expressly for the purpose that the 
jungle and wild trees might be removed and the land brought under cul- 
tivation, is a lease for agricultural purposes within the meaning of this 
section, and it is immaterial whether the grantee did the work himself 
by his servants and hired labourers, or by imder-tenants whom he settled 
on the land — Jagdish v. LaV Mohan, 13 C.L.J. 318, 7 I.C. 864. Tlie cul- 
tivation of indigo is an agricultural purpose, but the manufacture of 
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indigo cakes out of indigo plants cannot be said to be so — Surendra v. 
Hari Mohan, 31 Cal. 174 (176). 

. In Kunhayan v. Haji Mayan, 17 Mad. 98, it was held that the lease 
of a coflfee-garden was not an agricultural lease; but the decision was 
held to‘ be wrong by Shephard, J., in Murugesa v. Chinnathambi, 24 
Mad. 421. 

Wliere an entire village was leased out to the lessee who was put 
in possession and authorised to let out the land to tenants and make 
collections, but he was not to cultivate the lands himself; further, the. 
lessee was not entitled to plant groves on the land, and was abo to be 
responsible for the payment of Government revenues and cesses, held 
that it was impossible to say that the primary object of the transaction 
was agriculture. The mere fact tliat it was open to tlie lessee to culti- 
vate any particular land if he so desired would not make the lease an 
agricultural one, because agriculture was the secondary and not the pri- 
mary object — Ballabha v. Murat Narain, 48 All. 385, 95 I.C. 1048, A.I.R. 
1926 All. 432. Where the land is a homestead land within a Municipal- 
ity, in which there is a house which the tenant has enjoyed for a long 
time, tlie mere fact that in the record-of-rights some portions of the lands 
are shown as bagan lands does not necessarily indicate that the lease is 
one for agricultural or horticultural puiposes, especially where the ten- 
ants are not shown to be agriculturists or culHvators — Safar Ali v. Abdul 
Mojid, 31 C.W.N. 282 (284), 100 I.C. 614, A.I.R. 1927 Cal. 279. A lease 
of land for building purposes and for establishing a coal deiiot is not a 
lease for agricultural purposes — Raniganj Coal Association v. Jiidoonath, 

. 19 Cal. 489. 

A lease of tank which does not appertain to an agricultural hold- 
ing but is used only for the preservation and rearing of fish is not an 
agricultural lease — Maliananda v. Mongala, 31 Cal. 937 ; Hari v. Wamr, 
11 N.L.R. 122, 31 I.C. 294. But a lease of a tank for rearing fish and of 
die banks of the tank for stacking grass for cattle and for grazing cattle, 
granted to persons who are agriculturists and use their cattle in cultiva- 
tion, is a lease for agricultural purposes. Tlie fact that part of the leased 
property is a tank to be used for the purjjose of catching fish does not 
make any difference ; for tlie water may be used by the cattle for drink- 
ing purposes. Tlie lease is on the whole an agricultural lease — Sxirendm 
V, Chandratara, 34 C.W.N. 1063 (1066). Tlie true test in such cases is "tlie 
primary object of the lease — ^namely, whether it is a lease of the tank 
or a lease of the surrounding lands for the iiurposes of agriculture with 
the tank within it. Thus where the principal parcel of the demise was 
the tank which was let out for non-agricultural purposes of rearing fish, 
the grazing of cattle on the banks being only a subsidiary purpose, the 
lease was governed by the T. P. Act — Bikram Kishore v. Amajjaddin, 40 
C.W.N. 156 — per R. C. Mitter, J. 

Wliere a lease is executed mainly with die object of making arrange- 
ment for collecting rents and not \vith the object of cultivation, the 
lease cannot be an agricultural lease — Shiam Sundar v. Chooby Lai, 
A.I.R. 1937 Oudh 151, 12 Luck. 514, 164 I.C. 830. 

A patni lease is not a lease for agricultural purposes, as a patni lease 
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is generally granted to a middleman \vith a view to his subletting which 
he generally does, and it is not the patnidar but liis tenants who use the 
land for agricultural purposes — Fromotho v. Kali Prosanna, 28 Cal. 744 
(746). An ijara for die reah'sation of rent from the cultivating teBants is 
not a lease for agricultural purposes — Sittyaniranjan v. Sarafubala, S3 
C.W.N. 865 (870); affirmed 33 C.W.N..at p. 872 (P.C.). 

A lease of the right to receive the collections of a village is not a 
lease for agricultural purposes — Jang Bahadur v. Eshan, 5 O.C. 122. 

In cases governed by diis Act no suit for setdement of rent hes, for 
the Court has no power to make a contract for the parties in such cases. 
An aggrieved landlords remedy against a trespasser in possession is by 
way of ejectment — Kripa Sankar v. Janki Prasa^ A.I.R. 1942 Pat. 86 (87). 

• If a raiyati holding is surrendered and thereafter the land of the 
holding is leased out for non-agricultural purposes the lease mtU be gov- 
erned by the T. P. Act — Orient Paper Mills v. Sitaram AgarwaUa, A.I.R. 
1957 Orissa 276. l\Tiere a sub-lease is created for non agricultural purpose it 
ivill be governed by the Transfer of Property Act even though the head 
lease is governed by the Bihar Tenancv Act and vice versa — Siihdir v. 
Nirsi Dhobin, A.I.R. 1961 Pat. 321 (F.B.). 


CHAPTER VI. 

Of Exchanges. 


1 18. When two persons mutually transfer the ownership 
..T- V .. c of one thing for the ownership of another, 
c ange e ne . .thing or both things being money 

only, the transaction is called an "exchange”. 


A transfer of property in completion of an exchange can 
be made only in manner provided for the transfer of such 
property by sale. 

618. . Exchange and sale ; — ^The difierence beriveen a sale and an 
exchange is this, that in the former the price is paid in money, while m 
the latter it is paid in another property by way of barter — Samaratmal v. 
Govind, 25 Bom. 696. See* also Kama v. Krishna, A.I.R. 1954 Or. 105. 
Sale is always for price which means money or the current coin of the 
realm;. but no price is paid in an exchange, but one specific property 
is transferred for another. But payment of price may be made in 
addition to the transfer of property, by way of equality of exchange, and 
such payment does not make the exchange lose its character as such — 
Turner v. Edgell, 6 L.J. (N.S.) Ch. 201. In other words, in a transaction 
of exchange, money ma}*^ be added to the property or goods to equalise 
the consideration. Thus, where an owner of a properly transfers it parti}' 
in exchange for another property an partly for cash, the transaction is 
an exchange — Nathu Mai v. Har Dial, 97 P.R. 1900 ; Qazi v. Sharfa, 199 
P.L.R. 1913, 19 I.C. 301 (302); Bepu v. Mariiti, 3 N.L.R. 138; Ismail 
Shah V. Saleh Muhammad, AJ.R. 1925 Lah. 326, 86 I.C. 266 ; Randhir 
V. Randhir, A.I.R. 1937 All. 665 (667), (1937) A.L.J. 743, 171 I.C. 577. 
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Fateh Singh v. Pi’ithi Singh, A.I.R. 1930 All. 426 (427), (1930) A.L.J. 1312, 
124 I.C. 557, P. R. Srinivasan v. The Corporation of the City of Bangalore] 
I.L.R. (1957) Mys. 167. No hard and fast rule can, however, be laid 
down as to when transactions amount to a sale or to an exchange. If 
the consideration is not paid in cash, but is paid by the transfer of 
ownership of some property, it would be an exchange and not a sale. 
The mere fact that the value of the property transferred has been 
fixed does not convert the transaction into one of sale. It is not the 
name or form of the transaction, but the nature of the consideration 
paid for the transfer which determines the nature of the transfer itself— 
Ram Badan v. Kunwar Singh, A.I.R. 1938 All. 229 (230, 231), (1938) 
A.L.J. 52, 175 I.C. 618. Where one of the parties has failed to execute 
the document of exchange, the mere fact of exchange of possession is 
not sufficient to the passing of title in favour of each other, especially 
when the properties are each worth more than Rs. 100 — Kama v. Krishna, 
supra. 

Subject to these differences, the Legislature has put an exchange 
on. the same footing as a sale in almost every respect, as shown by the 
provisions of sec. 118 (para 2) and sec. 120. 

Exchange and partition : — A partition of joint property is not an 
exchange within the meaning of this section — Satya Kumar v. Satya Kripal, 
10 C.L.J. 503, 3 I.C. 247. An exchange is a transfer of ownership while 
in a partition there is no transfer but a mutual arrangement between 
the parties. Therefore, where certain co-owners possessing an undivided 
share in several properties took by arrangement some specific properties 
instead of their shares in all the properties, the transaction was not an 
exchange but only a partition. It was a transaction by 'which the parties 
held in severalty the lands which had been previously held in common. 

It was not an exchange but a partition, and not require to be effected 
by a registered instrument — Gyannessa v. Mobarakannessa, 25 Cal. 210 
(213). In other words, an exchange is a transaction by which a party 
acquires a property in which he had no interest before ; but' in a partition 
the parties who already possess definite interests in the property, make 
a convenient arrrangement between themselves for enjoyment of the 
property. Thus, where plaintiff and defendants were the joint owners 
of a certain property. A, and plaintiff alone was the owner of another 
property B, and by an oral agreement plaintiff got the former property 
A in its entirety, and gave to the defendants his share in -the other pro- 
perty 'B, held that the transaction was an exchange, in as much as the 
defendants acquired a property in which they had no share before, and 
was invalid not being in writing registered — Raf Narain v. Khobdari, 

5 C.W.N. 725. 

619. Transfer of ownership : — An exchange is a completed transfer ' 
and does not imply the contract to make a transfer. The Law Com- 
missioners remark: “We should define exchange not as an agreement 
but as the fulfilment of an agreement by mutual transfer a dominion” — 
Law Commissioners’ Report, 1879. 

The mutual transfer of two things is an essential element in exchange. 
Thus, where the plaintiff and the defendant having obtained decrees 
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against each other settled their differences by a compromise by which the 
former gave up certain ]otes to the latter, and the decrees obtained by 
the plaintiff were set off against the decrees obtained by the defendant, 
and the parties gave up their claims under their respective decrees, it was 
held that the transaction was not one of exchange, since there was no 
transfer of the decrees but only mutual set off of cross-decrees, and the 
fact that to equalise the difference between the two decrees the plaintiff 
gave up some jotes to the defendant would not make any difference in 
fhe nature of the transaction — Deno Nath v. Motimala, 11 C.W.N. 342. 

Where a tenant voluntarily surrendered certain lease-hold rights and 
took from the landlord the lease-hold rights of some other property, the 
transaction was not an exchange, because there was no mutual transfer 
of ownership between the two parties — Waliul Hussan v. Gopal, 6 C.W.N. 
905 (911). 

Where a husband transfers a land to his wife for her use during her 
lifetime and the wife gives up her right to future maintenance, the trans- 
action is not an exchange, because 'the husband does not transfer the 
ownership of the land (but simply gives a life-interest in the property) 
and the wife also does not transfer the ownership of anything. She does 
not purport to transfer an3rthing nor had she anything which she could 
transfer within the meaning of this section — Madam Pillai v. Badrakali, 
45 Mad. 612 (618) (F.B.). 

For validating an exchange, the delivery must be physical and not 
constructive. Hence no exchange of intangible property can be made 
by delivery of possession — Debi Prasad v. Jaldhar, A.I.R. 1946 All. 125, 
1945 A.L.J. 537. 

A family drrgngement is not a transfer of ownership, and do.es not 
therefore come within the definition of exchange under this section — 
Rajn Gopal v. Tulshi, 51 All. 79 (F.B.), 116 I.C. 861, A.I.R. 1928 All. 641 
(643). 

620. Instances of exchange : — ^Money may be exchanged for money. 
The change of currency notes for money is merely an exchange of money 
in one form for money in another form — Empress v. Joggeshur, 3 Cal. 
379. A transfer of a Court-fee stamp on promise of a stamp of equal 
value being returned is not a sale (but an exchange) — Kedar Nath v. 
Emperor, 30 Cal. 921. Where a person assigned his equity of redemption 
in consideration of the assignee transferring to him the proprietary rights 
over certain other lands, held that the equity of redemption was not a 
"price” within the meaning of sec. 54, but was a “thing” under this section 
and the transaction was an exchange, not a sale. The word “thing” in 
this section does not include tangible things only, but intangible things as 
well, such as an equity of redemption — Lachhman v. Fida Husain, 18 O.C. 
109, 30 I.C. 232 (233). Where a mortgagor who has mortgaged his 
properties A and'B, sells the property A to the mortgagee in discharge 
of the whole debt, in consideration of the latter freeing the projwrty B from 
the mortgage-lien, held that the transaction is a transfer of property in 
consideration of a discharge of debt and may be a sale or an exchange — 
Ariyaputhira v. Muthukumaraswami, 37 Mad. 423, 15 I-C. 343. If a house 
worth Rs. 1,500 is exchanged for land worth Rs. 500 and cash Rs. 500. 
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the transaction is an exchange and not a sale — Ismail v. Saleh Muhammad, 

7 Lah.L.J. 18, 86 I.C. 266, A-LR. 1925 Lah, 326. 

But where the consideration for a transfer of property is the 
forbearance on the part of the transferee to take certain legal proceedings, 
the transaction is not an exchange, because a ri^t to sue or to take 
legal proceedings cannot be the subject of ownership— Vcnkctff Jagannadhd 
V. Venkata Kumara, 54 Mad. 163, 60 M.L.J. 56, A.I.R. 1931 Mad. 140 (143). 

621. Exchange, how made : — ‘An exchange of immoveable property 
of Rs. 100 or upwards can only be effected by means of a registered 
instrument — Chidambara v. Vaidilinga, 38 Mad. 519 (521), 30 I.C. 408 ; 
Shams Shah v. Hussain, 145 P.W.R-. 1909, 4 I.C. 1004 ; Susheelamma v. 
Polla Biicha Reddy, (1969) 1 Andh. L.T. 150. 

Non-registration of document cured by part performance : — Under sec. 
53A (newly inserted by the T. P. Amendment Act, 1929), if two persons 
exchange property worth Rs. 100 or upwards behveen each other, under 
a written document, but that .document is not registered and the parties 
take possession of each other’s property in pursuance of the exchange, 
neither party will be afterwards entitled to eject the other on the ground 
that the document has not been registered and has not' passed an}’’ title. 
The non-registration of the deed of exchange will be cured by the doctrine 
of part performance, i.e., by the act and conduct of the parties in deliver- 
ing possession to each other. The principle of law has been thus stated: 
Though a.transaction has been clothed imperfectly with legal formalities 
(e.g., has not been registered), still equity will support the transaction if 
it has been acted upon by the parties, and it will then be effectually bind- 
ing on the parties inspite of the fact that secs. 118 and 54 were not strictly 
complied with — Salamat v. Masa Allah, 40 All. 187, 43 I.C. 645 (follow- 
ing MahPmed Musa v. Aghore Kumar, 42 Cal. 801 (P.C.). See also Dada 
V. Bahiru, 29 Bora. L.R. 1419, A.I.R. 1927 Bom. 627 (628X In such a case 
the conditions laid down in sec. 53A must however be fulfilled. 

It should be noted that sec. 53A applies to those cases in which there 
is a document in icriting (though it is unregistered) and not to cases in 
which there is no document at all. In 29 Bom. L.R. 1419 and 40 All. 187 
there was no written document at all ; the exchange took place by parol 
agreement. Nevertheless the doctrine of part-performance was applied. 
These' cases were decided prior to the enactment of sec. 53 A. Henceforth, 
the doctrine will not be applied unless there is a written document. In 
Chidambara v. Vaidilinga, 38 Mad. 519 (521), the Court refused to apply 
the doctrine of part-performance, because the exchange was made bj' oral 
transfer. 

In Ramanathan v. Ranganathan, 40 Mad. 1134 (1164, 1165), the 
exchange was made in writing which was unregistered, but tlie Court strietty 
followed the provisions as to registration, and refused to give effect to 
the doctrine of part-performance. This ruling is no longer correct in 
view of sec. 53A. 

But it is clear that the estoppel arising out of the equitable doctrine of 
part-performance will not create title in the plaintiff, and if he seeks to 
recover possession on the strength of his title, he cannot succeed when there 
has been no transfer by a registered deed such as is necessary under this 
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section read with sec. 54 — Kalipada v. Fort Gloster Jute Co. Ltd., 31 C.W.N. 
348, A.I.R. 1927 Cal. 365 (370), 100 I.C. 866. See Notes under sec. 53A 
ante. 

Even if the deed of exchange which is unregistered does not confer 
a legal title to the lands covered by the exchange, a party to the exchange 
acquires full title to the property by continuous possession for over 12 
years openly and adversely to the other party to the exchanges — Kas/ti Nath 
y. Makchhed, A.LR. 1939 All. 504, 1939 A.L.J. 384, 184 I.C. 233. 


119. In the absence of a 
Right of contract to the con- 
part^j trary, the party de- 
ouK prived of the thing 
received in or part thereof he 
exchange, received in ex- 

change, by reason of any defect 
in the title of the other party, 
is entitled at his option, to com- 
pensation, or to the return of 
the thing transferred by him. 


119. If any party to an ex- 
Right of change or any person 
party claiming through or 
of’thiSg under such party is by 
received in rcasoii of any defect 
exchange, yyj fffjg other 

party deprived of the thing or 
any part of the thing received 
by him in exchange, then, un- 
less a contrary intention ap- 
pears from the terms of the ex- 
change, such other party is 
liable to him or any person 
claiming through or under him 
for loss caused thereby, or at 
the option of the person so de- 
prived, for the return of the 
thing transferred, if still in the 
possession of such other party 
or his legal representative or a 
transferee from him without 
consideration. 


Amendment ; — ^This section has been redrafted by section 59 of the 
T. P. Amendment Act (XX of 1929) but no substantial change has been 
made. 


Not retrospective : ^This section as amended by the Act of 1929 does 
not apply to transfers effected before 1st April 1930. Where the exchange 
is made before that date and dispossession takes place subsequent to the 
said date, the governing date will not be the date of dispossession but the 
date of the exchange — Chidambara v. Swaminatha, A.I.R. 1940 Mad. 426, 
(1940) M.L.J. 248, 1940 M.W.N. 290. 

Before amendment ’. — This section, before the amendment, related only 
to the rights of the parties inter se and it was not intended to relate to a 
third person not bound by the exchange to which he was not a party. The 
original section assumed a case in which the parties to the exchange had 
retained the properties exchanged and were in a position to restore them ; 
therefore, the principle of that section did not apply to an innocent trans- 
feree for value from one of the parties to the exchange — Ganga Singh v. 
Ragho Ram, A.I.R. 1934 Lah. 934. But it appears that a transferee for 
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value is protected under the amended section also. See however Chidam- 
bara v. Swaminatha, infra. 

Scope Under the amended section the ri^t to the return of the thing 
transferred in exchange is limited to the three classes of persons mentioned 
therein and so long as they were in possession of the same. Where A is 
deprived of a portion of the property got by him in exchange from B, 
but the property transferred has passed into the possession of a trespasser, 
A is not entitled to the return of the property under this section. His 
only remedy is to claim compensation from 'Q-—Sitara7niah v. Kanakaiali, 
A.I.R. 1952 Mad. 602. The statutory right of buyer and seller created 
by sec. 55 (2) was outside the scope of sec. 119. Sec. 120 could not be to 
confer on an assignee of the “party” within the meaning of sec. 119, rights 
which this section conferred upon that party — Narayanaswmny v. Muthra- 
thnam, A.I.R. 1949 Mad. 715, (1949) 1 M.L.J. 620. 

622. This section affirms in distinct terms that each party warrants 
his title to the things which he transfers. This rule is based on equity and 
good conscience and may apply to exchanges effected prior to this Act— 
Balusa Veeraraghavalu v. Boppanna, 31 M-L.J. 380, 35 I.C. 92..^ 

Contrai’y intention : — ^The provisions of this section do not apply if 
there is a contrary intention in the terms of the exchange. Thus,' a deed 
of exchange recited as follows: — “If any claim or dispute arises, I hereby 
bind himself to settle it. If I do not so get the dispute settled, I bind myself 
to pay an amount not exceeding Rs. 401-8-6, at the rate of Re. 1-4-0 per kuli' 
of land for lands going out of your possession,” and the plaintiff being 
ousted from the land he received by reason of defendant’s want of title, he 
sued to recover the land which he had given in exchange, held that the 
pperation of this section was excluded by the express covenant in the 
document mentioned above, and that the defendant having express!}' 
covenanted to compensate for the plaintiff’s ouster, all that the plaintiff 
was entitled to was compensation up to the amount specified in the 
document. The suit for recovery of possession must isdi-^nbrammiia v. 
Saminatha, 21 Mad. 69. 

But a covenant saying that “neither party has after to-day any claim 
against the other contrary to the exchange, and whatever proprietary rights 
each had in his own land will be owned by the other party" is not a con- 
tract to the contrary. It is rather a recital of the legal incidents of an 
exchange, and does not exclude the operation of this section — Sdlabat v. 
Abdul Rahaman, 51 P.R. 1917, 41 I.C. 248. 

623. Effect of defect in title ; — ^The remedy provided by this Section 
is available to a party, whether he loses the whole or a portion of the 
properly obtained in exchange, through defect of title of the other party. 
And if the party loses a portion of the property, he must repudiate the 
whole transaction and claim to be placed in the position he was in before 
the exchange, i.e., he must claim to recover the whole thing ; he cannot 
seek to recover an equivalent portion of the lands he gave — Veera Pillai 
V. Poonnambala, 9 M.L.J. 137 ; Salabat v. Abdul Rahaman, 51 P.R. 1917, 
41 I.C. 248. 

Under this section it is not open to a transferee from one of the parties 



Sec. 120:] 


TRANSFER OF PROPERTY 1057 


to the exchange- deed to set up the plea of a bona fide purchase for value, 
as the transferee can get no better title than that which his transferor had. 
Although tlie section does not explicitly say that a party to the exchange 
is entitled to the return even when the property has passed into the hands' 
of an innocent purchaser, there is nothing in the section which rules out 
such a contingency — Chidambara v. Swaminatha, A.I.R. 1940 Mad. 426, 
(1940) 1 M.L.J. 248, 1940 M.W.N. 290. 

But this section does not exclude the operation of sec. 43 ; so that 
if the party having a defective title afterwards acquires full title, the other 
party will be entitled to its benefit. Thus, A obtained a certain property 
from B in exchange. B At the time of exchange had only a half share in 
the property but he subsequently acquired the other half. Held that as 
■soon as the title to the whole was perfected, the benefit thereof accrued to 
A. Though the assignment was of a defective title' yet as the assignot 
afterwards acquired good title, the Court would make that good title avail- 
able to make the assignment effectual — Bhairab v. Jiban, 33 C.L.J. 184, 60 
I.C. 810. 

120. Save as otherwise provided in this Chapter, each 

Rights and liabilities party has the rights and is subject to the 
of parties. liabilities of . a seller as to that which he 

gives, . and has the rights and is subject to the liabilities of a 
buyer as to that which he takes. 

625. Rights and liabilities The rights and liabilities of the buyer 
and seller, so far as immoveable property is concerned, are set forth in 
sec. 55. If the property is moveable, the case will be governed by the 
Sale of Goods Act, III of 1930. 

The plaintiff, a cotton-dealer of Tuticorin, delivered certain quantity 
of cotton to the defandants, the owners of a cotton press, and according to 
the custom prevailing in Tuticorin the defendants were bound to give 
the plaintiff in exchange cleaned cotton of the like quality and quantity. 
The cotton was accidentally destroyed by fire. Held that since by delivery 
the ownership of the cotton had vested in the defendants, the loss would 
fall- on them, and not upon the plaintiff — Volkart v. Vettivela, 11 Mad. 
459. 

This section implies the exchange of one property for another property 
and not for money. Having regard to the definition given in sec. 118, no 
question of money is involved in a transaction of exchange. Even if there 
be a stipulation to pay money in addition in order to make up the deficiency 
of the property, and that money remains unpaid, the other party cannot 
have any charge on the exchanged property for the money remaining un- 
paid, on the principle of sec. 55 (4) (6). He will only get a simple money- 
decree — Krishna Nair v. Kundu Near, 1912 M.WN. 535, 16 I.C. 109. So 
also, if the exchange-transaction turns out to be invalid, no charge can 
arise as under sec. 55 (6) (ft) for the value of land exchanged— Cftfdumftura 
V. Vaidilinga, 38 Mad. 519 (522), 30 I.C. 408. The effect of a decree direct- 
ing the “return of the thing transferred” is not to declare that the exchange 
was void from 'the outset. • The effect of "such a decree is to -divest the 
title -of- one of' the parties to the exchange and to vest it in the original 
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owner. It follows that till the date of the directing the return of the 
property, the title thereto remains with the person to whom the same 
was given in exchange. It is therefore manifest that the exchange holds 
good till the date of the decree — Alitnulla v. Md. Khalil, A.I.R. 1940 All. 
478, 1940 A.L.J. 569, 191 I.C. 385. 

A right of pre-emption can be exercised ony in a case of sale and 
not where the transaction amounts to an exchange — Lachhman v. Pida 
Hussain, 18 O.C. 109, 30 I.C. 232 (234). Where A has transferred land to 
B in exchange of B’s land by which transfer B has become co-sharer, the 
fact that after a suit of pre-emption by a third party A had obtained a 
decree for return of the land under sec. 119 would not give the pre-emptor 
any right of pre-emption— Al/muZIa v. Md. Khalil, supra relying on Tara 
Chand v. Radha Sami, 56 All. 668 (F.B.). Where a wajib-ul-arz of a village 
contained a provision for pre-emption in case of a sale of any land in the 
village, held that the provisions of the wajib-ul-arz would not apply to an 
exchange, and therefore if S gave a land to A in exchange for a land given 
by A to S, the co-shares of A were not entitled to use to pre-empt the 
land given by A to S. Section 120, T. P. Act lays down that each party 
to an exchange has the rights and is subject to the liabilities of a seller as 
to that which he gives, and has the rights and is subject to the liabilities 
of a buyer as to that which he takes. But these rights and liabilities 
are enforceable between the parties to the exchange inter se. Third 
person cannot be substituted in the place of either of them, because they 
cannot give what does not belong to tliem — Samar Bahadur v. Jit Lai, 
46 All. 359 (360), 76 I.C. 495, A.I.R. 1924 All. 390 (dissenting from 
Bhagwan Singh v. Kharag Sing, 4 A.L.J. 756). But where the language 
of the wajib-ul-arz was more general,' and gave a right of pre-emption in 
case of transfer of any kind, the right of pre-emption was allowed in the 
case of an exchange — Niamat AH v. Asmat Bibi, 7 All. 626 (F.B.). See 
also Baryao v. Jahan Singh, 31 All. 539. 

121. On an exchange of money, each party thereby 

E»haw<.t money. Warrants the genuineness of the money 

given by him. 

626. This section is based on the principle that payment of spurious 
money is no payment at all ; and it applies only to spurious money and 
not to money depreciated by use and wear. 

The aggrieved party is entitled to recover the money paid by him as 
upon a failure of consideration. Thus, if a man pays money for bank-notes 
which afterwards turn out to be forged, he is entitled to recover back 
the money— Leeds and Country Bank v. Walker, 11 Q.B.D. 84 ; Jones v. 
Ryde, 5 Taunt. 487 ; Eicholtz v. Bainster, 17 C.B. (N.S.) 708. 

CHAPTER VII. 

Of Gifts. 

122. '‘Gift” is the transfer of certain existing moveable 

“Gift defined” immoveable property made voluntarily 

and without consideration, by one person, 
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called the donor, to another, called the donee, and accepted 
by or on behalf of the donee. 

Such acceptance must be made during 
be the lifetime of the donor and while he is 

^ still capable of giving. 

If the donee dies before acceptance, the gift is void. 

627. Gift: — Construction: — ^The question whether a document is a 
gift or a will depends not merely upon its form, but the intention gather- 
ed from the words used. Tlie usual tests are, the name of the document, 
its registration, reservation of the power to revoke and the use of the 
present or future tense. One or t\vo of these tests are not alone suffi- 
cient — Kliushalchand v. Trimbak, A.I.R. 1947 Bom. 49, I.L.R. 1946 Bom. 
984 ; Esakkitnadan v. Esakki Amma, A.I.R. 1953 Tr.-Coch. 836. In con- 
struing a document tlie subsequent conduct of die parties should not be 
taken into consideration when there is no ambiguity in the words used — 
Khushalchand v. Trimbak, supra. 

Essentials of gift : — No condition afterwards — ^To a gift divesting the 
donor of nil his interest in certain property, a condition cannot afterwards 
be attached. The general rule of law is that a gift to which an immoral 
condition is attached remains a good gift wliile the condition is void — 
Ram Samp v. Bela, 6 All. 313 ^.C.). See Istak v. Raachod, A.I.R. 1947 
Bom. 198, 48 Bom. L.R. 775. An unqualified gift will not be cut down 
by subsequent words unless they clearly have that effect — Tripurafi v. 
Jagat Tarini, 40 lA. 87. Wliere a -gift of immovable property is made 
under the Mahomedan law, the donee gets title to iti the condition against 
alienation being repugnant to the gift is void — Stale v. Memon Haji, 
A.I.R. 1953 Sau. 180. 

Transfer; — A gift is a transfer of ownership; and therefore where 
the ovmer of certain Government promissory notes endorsed them to his 
son but reserved to himself the right of enjoying tlie interest during his 
lifetime, and in his will treated them as his oivn, charging die income 
thereof with certain bequests to be paid after his deatli, held that it was 
really a benami transaction and that no gift was intended — Nawab Ibra- 
him Ali Khan v. Ummat-ul-Zohra, 19 All. 267 (P.C.). But where the 
plaintiff purchased a property for and in the name of die defendant who 
had rendered some service to him, and the defendant was thenceforth 
in possession of the property and received the rents and profits, held that 
the ri^t inference from tiie facts was that the property was not held by 
the defendant benami for die plaintiff, but belonged to die defendant, 
it being intended as a gift to him for lus services — Ram Narain v, Mtdi- 
ammad, 26 Cal. 227 (230, 231) (P.C.). See also Ismail v. H^z, 33 Cal. 
778 (784, 785) (P.C.). Wliere a taluqdar executed a deed of gift, in favour 
of his minor son, of the whole of his estate reciting in it that the estate 
was .heavily indebted and that he desired to put it under the superin- 
tendence of the Court of Wards to liquidate diose debts, such recital 
was 'not inconsistent \vith the genuineness of the gift and could not make 
the deed of ^ift a fictitious one-^om Bharose v. Rameshtoar, A.I.R. 1938 
Oudh 26 (29), 171 I.C. 481. •' - - • - 
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The question whether what is transferred lias in truth been gifted' 
or not depends upon the actual intention of the parties and the facts of 
the particular case—lstalc v. Randiody supra. Where there has been a 
clear intention to make an out-and-out gift, but the intention has failed 
for want of transfer or any other cause, the Courts will not convert what 
was meant to be an out-and-out gift into a trust, and the donor will not 
be deemed a trustee of the property for the intended donee. The gift 
will fail — Mmchershaw v. Ardeshir, 10 Bom. L.R. 1209; 'Natha Gidab 
& Co. V. Scheller, 25 Bom. L.R. 599, A.I.R. 1924 Bom. 88. 

Wliere one pays a sum of money to his brother, it does not amount 
to a gift, if the money is paid in consideration of the latter giving up his 
plaim^ however imaginary, to the property of tlie former— Abdul v. Vish- 
tvanathan, A.I.R. 1950 Mys. 33 (F.B.). Wliere the husband deposited 
certain ornaments with a bank for safe custody in the .joint names of 
himself and his wife, with direction to be delivered to be either or sur- 
vivor, it did not amount to a gift, as tlie husband retained dominion over 
the property — Chandramani v. Rama Shankar, A.I.R. 1951 All. 529, 1950 
A.L.J. 932. Wliere a purchase has been made in tlie name of a concu- 
bine with tlie funds of her paramour, it is for the concubine to prove 
that it was made for her, as the doctrine of advancement does not apply 
in India — Skioa Kumari v. Udeya Partap, A.I.R. 1947 All. 314, 1947 A.L.J. 
144. See also Chandramani v. Rama Shankar, supra. WTiere a person 
keeps money in fixed deposit in the name of his niece, brought up and 
given in marriage by him, there is an inference of gift in favour of the 
niece — Raghiiraj Kishore v. Uitam Devi, I.L.R. (1966) 1 All. 111. 

Consideration should not be cdnfused with motive. \’tniere die 
motive behind the deed of gift was unequivocal to give the transferee a 
title wliich would act as a safeguard against any claim for pre-emption the 
transaction for that reason cannot be called a sale — Hari Singjv v. Kallu, 
A.I.R. 1952 All. 149. AVhere the owmer stated: “Now 1 have gifted the 
above .mentioned land with all rights appurtenant thereto (rnae jumla 
haq haqooq)-. held that die wording was sufficient to divest the donor 
of aU riglite which he possessed induding the right to shamiliat — Bhim 
Smgjt[ v. Chandgi, A.I.R. 1953 Punj. 135. . ^Vllere the dispositive words 
are dear that an absolute estate is given, the fact diat the purpose of die 
gift is stated to be for maintenance of the donee, it does not foUow that 
a life estate is given — Yadeorao v. Vithal Shamji, A.I.R. 1952 Nag. 55. 
As to the meaning of “clioli bangdi” or ‘haldi Kumlaini”, see the last cited 
case. 

A mere contract to convey immoveable property by way of gift does 
not create an interest in the property in favour of the intended donee — ■ 
Dhyabhai v. Maharaj Bahadur Singh, 1 P.L.J. 238 (245), 34 I.C. 482. But 
where a person setties an annuity upon his alleged wdfe, the settlement 
cannot be construed to be a contract for consideration of love and affec- 
tion, but is a gift pure and simple — Gopal Saran v. SHa Devi, A.I.R. 
1932 P.C. 34 (35), 36 C.W.N. 392, 55 C.L.J. 66, 135 I.C. 753. 

The creation or imposition of an easement is not a transfer of pro- 
perty, and does not amount to a gift — Sital Chandra v. DeJanhey, 20 
C.W.N. 1158 (1163, 1164), 54 I.C. 450. 
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The transmission of the Kyaungdike elFected by the nomination’ or 
‘appointment’ by the Kyaungtagas Aough may be a ‘transfer does not 
amount to a gift— [7. Thita v. Areseinna, A.I.R. 1939 Rang. 76, (1938) 
R.L.R. 678, 179 I.C. 903. 

Property : — ^This chapter deals only with gifts of tangible property; 
and so a release of a security without consideration does not fall imder 
this chapter: because, though the release of the security may be said to 
be a gift, still the gift is not one of tangible property — Mohim Chnadra 
V. Ram Dayal, 42 C.L.J. 582, A.I.R. 1926 Cal. 170. 

Tlus Chapter applies to both mooeable and immooeable property. 

'‘Existing property' : — The subject of gift must be actually in existence 
at the time of the gift. A donation cannot be made of anything to be 
produced in future (e.g., future revenues of a property)^ — Amtulnissa 
V. Mir Nurudin, 22 Bom. 489. See sec. 124. 

"Voluntarily” : — ^In this section the word “voluntarily” bears its 
ordinary popular meaning denoting the exercise of the unfettered free 
will, and- not its technical meaning of without consideration — U. Thita v. 
Areseinna, supra relying on A. G. v. Ellis, (1895) 2 Q.B. 466; In re Wilkin- 
'son, (1926) Ch. 842; Art Union v. Overseers of the Savoy, (1894) 2 Q.B. 
609; and Churchtvardens of Birmingham v. Shaw, (1849) 10 Q.B. 868. 
When a gift is made, it must satisfactorily appear that the donor knew 
what he was doing and understood tlte contents of the instrument and 
its effect, and also tliat undue influence or pressure was not exercised upon 
him by die party in whose favour the gift is made — Phul Chand v. Lakkhu, 
25 All. 358 ; Sarba Mohan v. Manmohan, 37 C.W.N. 149. (150). But where 
a gift which has been foimd to be not unconscionable is impeached as 
being procured by the use of undue influence, it is for the person attacking- 
the gift to prove that the donee did use his position to obtain an unfair 
advantage over the donor — Forman Ali v. Uzir Ali, A.I.R. 1938 Cal. 157 
(159), 42 C.W.N. 14, 66 C.L.J. 125, 175 I.C. 712, foUowing Poosathurai v. 
Kannappa, 43 Mad. 546, 47 I.A. 1, 55 I.C. 447. In case of a gift tainted 
by undue influence and imposition, even an innocent third party cannot 
retain the benefit, if he is a mere volunteer. But if he is a bona fide 
purchaser for value without notice, there is no obligation for restitution on 
his part; and the mere fact tliat such a purchaser is a co-villager of the 
donor will not raise a presumption of his having notice of the undue 
influence — Forman Ali v. Uzir Ali, supra, at p. 160. If the parties stand 
in a confidential relation to each other, a gift cannot be supported unless 
it can be shown to the satisfaction of the Court that the parties were sub- 
stantially ‘at arm’s length’, i.e., that tlie donor had competent and inde- 
pendent advice, and was in a position to exercise a free unfettered judg- 
ment 'with full knowledge of what he was doing. In such a case, the 
law throws tlie burden of proving good faith oh the donee — Phul Chand 
V. Lakkhu, 25 All. 358. Where a person donates an amount to the 
Government for a specific purpose, which fails, die donor is entitled to 
the refund of the amount — State of U. P. v. Shamsundar Ramcharan, A.I.R. 
1961 AU. 418. 

If gifts are made by a pardanashin lady, the strongest and most 
satisfactory evidence ought to be given by the party who claims under 
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the deed that the transaction was a real and bona fide one, and was 
understood by the lady, that she had opportunity to take independent 
advice and that she was a free agent and executed tlie deed ot her own 
free will — Mahomed Bakhsh v. Hosseini Bibi, 15 Cal. 584 (P.C.); Wazid 
KJjan V. Ewaz AH Khan, 18 Cal. 545 (P.C.); KJiafija v. Ismail, 12 Mad. 
380; Mariam Bibi v. Sakina, 14 All. 8; Hakim M'ohammad v. Najiban, 20 

AH. 447 (P.C.). See also Note 69 under sec. 7. 

If tlie donor be an old and infirm woman, the burden will lie very 
heavily upon the donee to show that the deed of gift was volimtarily 
executed by her with the full knowledge of its contents, and that she did 
so \vithout any pressure or solicitations which might amount to an exercise 
of undue influence on her — Rajaram v, Khandu, 14 Bom. L.R. 340, 15 I.C. 
529. The law as to undue influence is the same in the case of a gift as 
in the case of a contract; Snbhas Chandra v. Ganga Prosad, A.I.R. 1967 

S. C. 878. But where it was found tliat the donor was fully able to manage 
her own business and transacted all her business herself, and even went 
to the Court and to the Registration Office in connection \vith. litigation 
and registration of deeds, the mere fact that she was a very old woman 
with the natural infirmity incident to her age ought not to raise any pre- 
sumption of undue influence in respect of a deed of gift executed by her 
— Ismail Mussafee v. Hafiz, 33 Cal. 773 (783) (P.C.). 

Without consideration! : — “The first condition of a gift, as distinguished 
from other alienations, is that it should be an act of mere liberality on 
the giver’s part, in this sense that whate\'er may be his motive, the act 
is not done in obedience to any legal obligation, nor with the iiuqjose of 
placing tlie donee under any legal obligation. It is an act therefore which 
imjiorts a clear gain to the donee, an accession to his propertj' which he 
could not have demanded and for which he cannot be compelled to make 
a return.” — Shephard and Brown, 7th Edn., p. 444. 

A gift is a transfer without consideration, and if there is any con- 
sideration in any shape, there is no gift. A promise to discharge the debts 
of the transferor is a good and valid consideration, and if a property is 
transferred in consideration of the transferee undertaking to discharge the 
debts of die transferor, the transaction cannot be treated as a giftn— Aiiri/d/i 
V. Lachhmi, 50 All. 818, 26 A.L.J. 753, 117 I.C. 351, A.I.R. 1928 All. 500 
(503); Kulasekaraperumal v. Pathakidhj Thaleuanar, A.I.R. 1961 Mad. 405. 
But consideration of love and affection or spiritual or moral benefit is not 
contemplated by this section. Tlie word ‘consideration’ means valuable 
consideration, i.e., consideration eitlier of money or money’s worth. A 
gift in lieu of conferring spiritual benefit to the donor is not a transfer with 
consideration, but is to be' treated as a gift — Debi Saran v. Nandalal, A.I.R. 
1929 Pat. 591 (593). A transfer of some lands to the transferee for sen'ices 
'“.ndered by him during the illness of the transferor is a gift: see Hiralal 
Gaurishankar, 30 Bom. L.R. 451, 109 I.C. 149, A.I.R. 1928 Bom. 250 (251). 

Wliere a gift of a life-estate is made to a person, the donee has dis- 
nosing power over the rents and profits which accined due but were not 
realized during his lifetime — Mohini Mohan v. Rash Behari, 41 C.W.N. 
495. 

- 628. Who can be a donee : ^'Tlie word “donee” in this section means 
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an ascertained or ascertainable person or persons by whom or on whose 
behalf a gift can be accepted or refused. This section has no application 
to a gift to an unascertained number of persons, e.g., the public — Palayya 
V. Romavadhanulu, 13 M.L.J. 364. A gift may be made to an idol, because 
according to Hindu Law an idol is regarded as a juridical person capable 
of holding property, though it is only in an ideal sense that the property 
is so held— ./flgadmdra v. Hemanta Kumari, 32 Cal. 129 (P.C.) ; Bhupati 
Nath Smriiitirtlui v. Ramlal, 37 Cal. 128 (F.B.). A math like an idol is a 
juridical person capable "of holding property — Babajirao v. Lakshmandas, 
I.L.R. 28 Bom. 215. But see Ram Kumar Ram Chandra & Co. v. Com. I. 
T., U. P., A.I.R. 1966 All. 100, where it has been laid down that a dedi- 
cation to a deity is not governed by the T. P. Act. 

A gift to a dharma is not valid, as the word 'dharma’ is too vague 
and indefinite for the Court to enforce the gift — Deoshtmkur v. Motirajn, 
18 Bom. 136; Morarji v. Nenbai, 17 Bom. 351; Rainchprdas v. Parbati, 23 
Bom. 725 (P.C.). A pious Hindu ordinarily dedicates property to a deity 
by renouncing his right in a particular property in favour of the idol. 
That can be done orally, but if there is any document in writing it is 
registrable — Vide Tire Hindu Law of Religious & Charitable Trust, by 
Bijan Kumar Mukherjea, p. 122 (3rd Edn.). An endowment can validly 
be created in favour of an idol or temple without the performance of any 
particular ceremonies provided the settlor has clearly expressed his inten- 
tion in that behalf — Shanti Sarup v. Radhaswami Satsang Sabha, A.I.R. 
1969 All. 248. When a Satsangi makes a gift of money to Radha Swami 
Dayal, a non-juristic person, the gift is in substance for the benefit of the 
Agra Satsangis, a registered society, and hence valid, because it is in the 
nature of a gift to an idol or temple to which T. P. Act does not apply 
— Ibid. 

629. Acceptance ; — ^The gift must be accepted by the donee or by 
some one on Iris behalf. An oEer without acceptance by the donee cannot 
complete the gift, though tire donor may in fact believe that it was 
accepted — Pudmanand v. Hayes, 28 Cal. 720 (P.C.). Acceptance may be 
inferred from acts prior to the execution of the deed of gift — Ivlakanti 
Krishnamurthi v. Appalaiajugari, A.I.R. 1958 Andh. Pra. 213. 

Wliat the law requires is acceptance of the gift after. its execution, 
though the deed may not be registered. Anterior negotiations or talks 
about the gift would not amount to acceptance. The acceptance may be 
implied, but the facts relied on must be acts of positive conduct of the 
donee or persons acting on his behalf and not merely passive acquiescence 
such as standing by when the deed was executed or registered — Venkata- 
subbamma v. Narayanaswami, A.I.R. 1954 Mad. 215. • Acceptance must 
be made before die death of the donor — Kesaca Kunip v. Thomas Jdichia, 
A.I.R. 1969 Ker. 21, 

Tliere must be something shewn to indicate an acceptance on the part 
of the donee; and as to whether there has been an acceptance and what 
constitutes acceptance depends upon the circumstances of each case. The 
acceptance may be signified by an overt act such as the actual taking 
possession of the property, or such acts by the donee as would in law 
amount to taking possession of die property where the property is not 
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capable of physical possession. In the case of the donee being incapable 
of signifying his acceptance by reason of ago or of his being an impersonal 
being, recognised by law as capable of being a donee, such as a Deity, the 
acceptance required by this section may be made on his behalf by some- 
body else competent to act as an agent — Deosaran v. Deoki, 3 Pat. 842 
(848), 80 I.C. 980, A.I.R. 1924 Pat, 657. See also Gangadhar v, Kitlathu, 
A.I.R. 1952 Tr.-Coch. 47. Acceptance does not mean express acceptance; 
it may be implied: but the mle of imph'ed acceptance ought not to be 
extended so far as to hold (as under the English law) that the acceptance 
wiU be presumed unless dissent is showm. Such a construction is not 
permissible in view of tlie last line of the section which says tliat if the 
donee dies before acceptance the gift is void, Tliis provision makes it 
impossible to hold tliat there is a presumption of acceptance immediately 
upon die gift, whether the gift is known or unknown to the donee — Anandi 
V. Mohan Lai, 54 AU. 534, 137 I.C. 156, A.I.R. 1932 All. 444 (445). Ac- ‘ 
ceptance wU be presumed if there is possession, actual or constructive by 
tlie donee. In case of Zemindary property, mutation of names means 
dehverj'’ of possession, and this is undoubtedly proof of acceptance — Ibid. 
In case of gift by husband to wfe, tlie husband’s act of taking steps to 
get mutation in die name of his wife amounts to delivery of possession to 
die nife, which means acceptance by die wife. Tlie fact that the husband 
performed certain acts in respect of the iiroperty after the mutation did 
not show diat the husband retained ownership in himself, because diose 
acts must be presumed to be acts done by the husband on behalf of his 
^vife — Ibid. , Where the donee received the deed of gift from the donor 
after its due e.xecution and presented it for registration, these were suffici- 
ent indications of his acceptance of the gift — Esakkimadan v. Esakki 
Amma, A.I.R, 1953 Tr.Coch. 336. 

Where the instrument of gift, duly executed and attested is handed 
over to the donee, and the donee accepts the same, it may constitute a 
sufficient acceptance of the gift witliin the meaning of this section — 
Kalyanasundaram v. Kariippa, 50 Mad. 193 (P.C.), 31 C.W.N. 509, 100 
I.C. 105, A.I.R. 1927 P.C. 42, followed in Venkat Stdfba v. Siibba Rama, 52 
Bom. 313 (P.C.), 30 Bom. L.R. 827, 108 I.C. 367, A.I.R. 1928 P.C. 86; 
Adhikari Narayanamma v. Adhikari Thabitinaidu, A.I.R. 1964 Orissa 212. 
Failure to stamp a document does not affect the A'alidity of the transac- 
tion: it merely renders the document inadmissible in evidence. Tliere- 
fore where the deed is dlivered over to the donee immediately after e.x- 
ecution, it would be sufficient acceptance of the transfer by tlie donee 
under this section and the deed becomes effectual from the verj' moment 
of its execution subject to its being stamped and registered as required by 
law—.Ptirna Chandra v. Kalipada, A.I.R. 1942 Cal. 386, 46 C.W.N. 477. 

Under tliis section, the acceptance may be made while the donor is 
still capable of giving, and during his lifetime. It is therefore unnecessarj' 
that the acceptance should take place immediately. 

Tlie acceptance may be made either by the donee himself or by any 
one on his behalf. A guardian may accept a .gift on behalf of his ward. 
The fatlier is competent to accept a gift made to his minor son. ^^Tlere 
the donee is incapable of signifying his acceptance to a gift by reason of 
age or of his being an impersonal being such as a deity, the acceptance 
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can be made on his behalf by somebody else competent to act as an agent, 
and acceptance will be presumed after his possession, actual or construc- 
tive, by the donee — Ram Bliarose v. Rdmeslncar, A.I.R. 1938 Oudh. 26 (31), 
171 I.C. 481. Thus, where the donor is the father and his minor son the 
donee, and the father applies for mutation of pames in favour of the 
donee and continues to act in dealing with the gifted property on behalf 
on the minor as his guardian, there is a suiBcient acceptance of the gift on 
behalf of the minor — Ibid. Where a minor’s uncle, by a registered deed, 
made gift of certain property to' the minor, which was already in the poss- 
ession of the minor s father, held that the gift to the minor was \'alid, as 
the possession of the father was the only mode in which the minor son 
could accept or exercise possession — Joitaram v. Ramkrishna, 27 Bom. 31 
(40). In a Nagpur case it has been held tliat an acceptance of a gift may be 
made personally by a minor donee without the intervention of a guardian 
— Ganeshdas v. Suryabhan, 13 N.L.R. 18, 39 I.C. 46. A gift made to an 
idol may be accepted by the priest or the manager of the temple — Jagadin- 
dra v. Hemanta, 32 Cal. 129 (P.C.); Deosaran v. Deoki, 3 Pat. 842 (848), 
80 I.C. 980, A.I.R. 1924 Pat. 657. 'VWiere a gift of a house was made to two 
minors, which was accepted by the donees’ guardians, and since then the 
donees have been living in the house for 11 years, the mere fact that’ the 
donor retained the custody of the deed and kept the house in his name 
in the Municipal records and paid tlie taxes, does not show that the donor 
did not intend the gift to be acted upon — Venkataramayya v. Nagamma, 
35 L.W. 233, 136 I.C. 343, A.I.R. 1932 Mad. 272 (275). Where a gift in 
favoior of the wife and daughters is accepted by tlie wife, but the donees 
get their names, mutated in pursuance of the deed and retain custody of 
the deed there is acceptance by all the donees— fTam Sahuani v. Raghunath 
Sahu, A.I.R. 1963 Orissa 50. 

The mere custody by the donor of the deed of gift does not lead to 
any adverse conclusion against the donee, especially where tlie entire 
conduct of the donee shows that he accepted the gift and thq document 
was kept in the family-box to which the donee also had access — Anbomma 
V. Narasayyq, A.I.R. 1947 Mad. 127, (1946) 2 M.L.J. 357. Tlie acceptance 
of a gift can be inferred not from the donee’s present possession of the 
deed of gift, but from the fact of the deed having been handed over to 
him by the donor and his having accepted the same. Where the donee 
was living as an inmate of tlie donor’s family being in league with the 
donor’s daughter, it is quite possible for him to take hold of the deed of 
gift without the donor’s knowledge and intention — Ram Chander v. Sital 
Prasad, A.I.R. 1948 Pat. 130. 

Registration of deed after donor's death : — Tliis section only requires 
that the gift should be accepted during the life-time of the donor; it does 
not require that the gift should also be registered during his life-time. 
Tlierefore, a gift of immoveable property is not invalid merely because 
registration of the deed of gift may have.taken place after the death of 
the donor — Hardei v. Ramlal, 11 All. 319 (F.B.); Nand Kishore v. Stiraj 
Frosad, 20 All. 392; Khashqba v. Chandrdbhagabai, 32 Bom. 441. See 
Note 634 undef sec. 123. 


134 



1066 TfiANSfEft O? PROPERTY 


[Sec. 123 


123. For the purpose of making a gift of immoveable pro- 
^ perty, the transfer must be effected by a 
Transfer how e ec e . instrument signed 'by or on be- 

half of the donor, and attested by at least two witnesses. 


For the purpose of making a gift of moveable property, 
the transfer may be effected either by a registered' instrument 
signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods sold 
may be delivered. 


For limitation of the territorial operation of this section see sec. 1, 
ante. Sec. 123 extends to every cantonment in British India — Section 287 
of the Cantonment Act II of 1924. 


By Notification No, 183-st, dated 27-4-1935 under section 1 of this 
Act, the present section was extended to all Municipal Committees of the 
Punjab. So thereafter for the purpose of a valid gift, a written instrument 
signed by or on behalf of the donor attested by two witnesses and regis- 
tered is necessary — Trdkash Vati v. Maya Devi, A.I.R. 1953 Punj. 304. 

630. Scope of section : — Tlie Allahabad High Court has laid down 
that this section applies to religious gifts, and in the absence of a 
registered deed of gift, the dedication of property to an idol is invalid-r 
Mannu Lai v. Radha Kishenji, 36 I.C. 989 (All.), See also Shaukat Begam 
V. Thakuifi, A.I.R. 1931 Oudh 14, l31 1.C. 442, where it has been held diat 
the provisions of this section apply to gifts direct as well as to gifts through 
the intervention of a trust, and title, tiierefore, in an endo^vment^ proper- 
ly passes on to the idol (who must be treated as a juridical person) on 
the execution of a deed of endowment by the donor. "Their Lordships 
cannot adopt such a narrow construction of the term ‘gift’ as would 
exclude any gift where the donor's bounty passes to his intended bene- 
ficiary through the medium of a trust so that while a gift by A to C 
direct would be governed by the Mahomedan law, a gift by A to B in 
trust for C would be governed by some other law. So to hold would, 
they think, defeat the plain purpose and object of this section of the 
statute” — Sadik Husain v. Hashim Alt, 38 All. 627 (645) (P.C.). Tlie Patna 
High Court likewise holds that the Hindu law in the case of gifts has 
been expre.s.<!ly abrogated by sec. 129, and a- gift under the Hindu law 
must be made in accordance with sec. 123 by a registered document — ■ 
Debi Saran y. Nandalal, A.I.R. 1929 Pat. 591 (593). But the Madras High 
Court holds that the Chapter relating to gifts can have no application 
to gifts by dedication, because a dedication to an idol is not a gift to a 
sentient being, but to God, Consequently, a dedication to a temple or idol 
of a small portion of the property on the occasion of a marriage or sradh 
ceremoney need not be in writing registered, but may be made orally. 
But if it is made in writing it must be registered. If the dedication is 
made by giving the property to the trustees of the temple, it must be 
in writing registered — Ramalinga v. Sivachidamhara, 42 Mad. 440 (442, 
444). And it has been ruled by tlie Privy Coimcil that a dedication of a 
portion of the family property (including the. immoveable property) for 
the purpose of a religious charity (e.g,, for erecting a choultry or charity. 
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house for Brahmans) may, according to Hindu law, he validly made with- 
out any instrument in writing — Gangi Reddi v. Tammi Rcddi, 50 Mad. 
421 (P.C.), 52 M.L.J. 524, 31 C.WJ\^ 799, A.I.R. 1927 P.C. SO (82), 101 
I.C. 79. But tliis decision was given without any reference to the T. P. 
Act. The law is tlierefore unsettled on this subject. It should also be 
noticed that since the Transfer of Ptoperty Act contemplates only a transfer 
from one living person to another living person (sec. 5), a gift to an idol 
does not fall under this Act (and need not be in writing registered), be- 
cause an idol, tliough recognised in law as a juristic person, is not strictly 
speaking a living person — Narasimhasicami v. Vekatalingavi, 50 Mad. 6S7 
(F.B.), 53 M.L.J. 203, 103 I.C. 302, A.I.R. 1927 Mad. 636 (638) 4 Harihar 
V. Gtiru Grdnth Saheb, 11 P.L.T. 658, 128 I.C. 791, A.I.R. 1930 Pat. 610 
(612). See also Birendra v. Bahuria, A.I.R. 1924 Pat. 612 (614), 13 Pat. 
356. Moreover, the new definition of ‘lixong person’ as given in sec. 5 
does not include an idol. 

This section does not apply to a grant of easement, because a grant 
or imposition of an easement does not amount to a transfer — Sital Chan- 
dra v. Delanney, 20 C.W.N. 1158 (1163, 1164), 34 I.C. 450. 

This section does not apply to partition, for partition is not a gift, 
and no writing or registration is necessary to effect it — Laxman v. Tatjya, 
51 I.C. 93, 15 N-L-R. 93 ; Ma Sein v. Maim U., 25 I.C. 498. At a parti- 
tion bet\veen the members of a joint Hindu faimly consisting of a fatlier 
and his sons, they purported to include the second defendant who was 
admittedly not a member of the joint family, and to allot to liim a pro- 
portionate share of the joint properties. There was, however, no regis- 
tered instrument though the property allotted was over Rs. 100 in value. 
H'eld that the transaction, by which a portion of the property' was given 
to a person who was not a member of the family, ^vas a gift and not a par- 
tition, and not being made by a registered iiistrument, was invalid. The 
parties cannot evade the formal requirements of the Transfer of Propertj' 
Act by calling a transaction by a different name — Mare Gouda v. Chenne 
Gouda, 49 M.L.J. 150, A.I.R. 1925 Mad. 1174, 90 I.C. 131. A deed of 
release may operate as a deed of gift — A.I.R. 1967 S.C. 1395. 

This section does not affect the essential ingredients of a complete 
gift set forth in section 122 (o/z., voluntary giving by the donor and accept- 
ance by the donee) but only provides a further safeguard by requiring 
a gift of immoveable properties to be effected by a registered instrument. 
Tlie pro\TSion in sec. 123 does not piuport to legislate that the registra- 
tion of a deed of gift in respect of an immoveable propertj’’ is a sufiBcient 
transfer of the property. And so, it must be proved in each case, apart 
from the registration of the document, that there was complete divesting 
of otonership, i.e., that the donor had voluntarily and without considera- 
tion transferred the property to the donee, and that there was an accept- 
ance on the part of the donee. Therefore, the registration of a deed of 
gift is not sufiBcient to constitute a gift where it is found tliat in spite of 
the registration the donor continued to be in possession of the property 
— Deosaran v. Deoki Bharathi, 3 Pat. 842 (849), 80 I.C. 9S0, A.I.R. 1924 
Pat. 657. Therefore, if, in spite of the registration and deliver)' of the 
deed of gift, it appears that the donor never intended to give effect to die 
deed and had not done all he could do to complete the gift, but had 
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remained in possession, to whicli the donee never objected, and the do- 
nor subsequently sold the property to other persons, held that the gift 
was not complete in spite of registration of the deed — Lakshimoni v, NU- 
tayananda, 20 Col. 464. 

The effect of a registered instrument of gift duly executed and at- 
tested and accepted and acted upon by the donee is that the title legally 
passes from tire donor to the donee. Any mental reservation or secret 
intention on the part of the donor to the contrary is ineffective — Bhagabai 
V. Ghanshamdas, A.I.R. 1948 Nag. 328, I.L.R. 1948 Nag. 824. 

631. Hindu Law : — Although tlie Hindu Law requires .delivery of 
possession to complete a gift of immoveable property, that law has been 
abrogated by sec. 123 of this Act. This section clearly seems to have the 
effect of rendering unnecessary the delivery of possession, substituting, 
as it does, registration for deliveiy of possession — Phul Chand v. Lakkhu, 
25 All. 358 ; Pahlwan Singh v. Ram Bharose, 27 All. 169 ; Lattu Singh 
V. Gur Narain, 45 All. 115 (F.B.), A.I.R. 1922 All. <167, 68 I.C. 798 ; 
Balmakiind v, Bhagicun, 16 All. 185 ; Kali Dan v. Kanhaiyalal, 11 Cal. 
121 (P.C.). Dharmodas v. Nistarini, 14 Cal. 446 ; Balbhadra v. Blww- 
ani, 34 Cal. 853 (858) ; Madhab Rao v. Kasi Bai, 34 Bom. 287 ; Bai Ram- 
bai v. Bai Moni, 23 Bom. 234 ; Alabai Koya v. Mussa Koya, 24 Mad. 
513 (522) ; Debt Singh v. Ba7mdhar, 66 I.C. 480, A.I.R. 1922 All. 44 ; 
Bhagwan v. Hari Singh, 22 N.L.R. 124, A.I.R. 1925 Nag. 199, 83 I.C. 41 ; 
Nandra v. Chandi, 5 O.C. 98 ; Haripada. v. Elokeshi, 44 C.W.N. 357, 71 
C.L.J. 144, A.I.R. 1940 Cal. ^4. So also, a gift, of moveable property 
may be made simply by a registered instiaiment without delivery of 
property— D/icrniodcs v. Nistarini, 14 Cal. 446. 

Since delivery of possession is not necessary', it follows that if a 
Hindu executes a gift in prasenti of three villages by means of a duly 
registered instrument but reserves possession of the villages in order to 
enjoy the usufruct during his life-time, and at the same time provides 
that he would not alienate the property to anybody else, the gift is per- 
fectly valid— Lfl/w Singh v. Gvr Narain, 45 All. 115 (F.B.), A.I.R. 1922 
All. 467, 20 A.L.J. 744 ; and if the donee dies during the life-time of the 
donor, the ownershii) of the iiroperties (though not the immediate pos- 
session thereof) would jiass to the donees heirs — Ibid. 

A transaction by which a Hindu father makes a division of his self- 
acquired properly between his sons does not amount to a gift and there- 
fore does not require registration — Kisansingh v. Vishnu, A.I.R. 1951 Bom. 
4, I.L.R. 1951 Bom. 148. 

Hiis Act was not applied to Berar until 1907. So a gift of immove- 
able property made prior to that date was governed by the Hindu law 
and delivery of possession was essential to make a gift ^'alid. A gift by 
a registered deed without delivery of possession in such a case was in- 
valid and did not convey a valid title to the donee — Chaiidrabhaga v. 
Anandrao, A.I.R. 1938 Nag. 142, 173 I.C. '85. 

Wliere a deed of gift was duly made, registered ■ and accepted, the 
mere fact that the deed of gift remained with the donor did not make 
tlie gift any the less complete— Amrithammal v. Ponmisami, 17 M.L.J. 386j 
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Ankamma v. Narasatjya, A.I.R. 19-17 Mad. 129 (1919] 2 M.L.J. 337. A 
dedication of property to a Hindu deity is not a gift — Jirif/i Kuiwir lintti- 
chandra & Co, v. CommisstOner of_ Incomclax, A.I.R. 1966 .Ml. 100. 

632. Mabomcdan law : — Under the Mnliomcdaii law, tlu> cssenlials 
of a gift are, a declaration of gift by the donor, an acceptance of the gift 
by the donee, and delivery of possession such as the .subject of the gift 
is susceptible of. This rule of Muhammadan law is inialfected by the 
provisions of sec. 123, T. P. Act (see sec. 129, infra), and conseqiii-nlly 
a registered instrument is not necessary to validate a gift of immoveable 
property — Ali Bakhsh v. Ghurai, 18 O.C. 122, 28 I.C. ISO (181); Maho- 
med Kasim v. Controller of Estate Duty, A.I.R. 1967 Kcr. 130. 

Delivery of possession being essential to the validity of a gift, it 
follows that if there is no delivery of possession, there is no \alid gift — 
Sadik Hussain Khan v. Nawab Syed Hasim Ali, 38 All. 627 (615, R17. 
657) (P.C.) ; Chaudhri Mehdi Hasan v. Mahomed Hasan, 28 All. 439 
(P.C.) ; Even a registered deed of gift is not cficetual under the Mahn- 
medan law, if it is not accompanied by delivery of possession — Mognlsha 
V. Mahomed Saheb, 11 Bom. 517 ; Ismail v. Ramji, 23 Bom. 6S2 ; Vaha- 
zulla V. Boyapaii, 30 Mad. 519; Mohinuddin v. Manchershaw 6 Bom. 
650; Meherali v. Tajtiddin, 13 Bom. 156; Nizamuddin v. Abdul Cufftir, 
13 Bom. 264; Rahim Baksh v. Safjad A/imarf, 19 C.W.N. 1311, 26 I.C. 
466; Rahimjan v. Imanjan, 17 C.L.J. 173, IS'I.C. 698 (700). When the donee 
is the minor child of the donor actual transfer of possession is not neces- 
sary, and when tlie donee is the grand child acceptance by the father is 
sufficient — Qhamantnnissa Begum v. Fatima Begum, A.I.R, 1968 Mad. 
367. 

Under the Mahomedan law, a valid gift can be cifectcd by deli- 
very of possession , and if there is delivery of possc.ssion, the mere fact 
that there is also an unregistered deed of gift does not mahe the gift in- 
valid. The gift was complete as soon as there was delivers' of posses- 
sion, and the unregistered instalment of gift should bo left out of con- 
sideartion— Atas/b Ali v. Wajed Ali, 44 C.L.J. 490, 100 I.C. 296, A.I.R. 
1927. Cal. 197 (198); Ali Bakhsh v. Ghurai, 18 O.C. 122, 28 I.C, ISO (1S2). 
So also, if a gift takes place by delivery of possession, and there is .also a 
deed of gift but that deed is not duty attested, the gift is nevertheless valid. 
The gift is complete by delivery of possession. It is immaterial that 
there is an instrument in writing and that it has not been i^ropcrly attest- 
ed. Tlie provisions of this .section as to e.xecution of a deed of gift and 
attestation do not apply to Mahomedans — Karam llahi v. Sharfuddin, 
38 All. 212 (213), 35 I.C. 114. 

An entry in column 11 of the sesha (marriage certificate) which 
relates to the amount of dower was as follows ; "Rs. 500 of the current 
coin as prompt dower in lieu of which a house is given”. Held that .as 
the house was given in lieu of mehar, the transaction was a simple gift and 
not a transfer in consideration of the relinquishment of the mehar by the 
proposed bride, Tlie unilateral act was not a sale — Md. Hashitn v. Amcn- 
abi, A.I.R. 1952 Hyd. 3. 

Tliere is no real analogy, between a w.ikf and a gift. In the case 
of a wakf delivery of possession is not csscnti.al, and an intention to 



1070 TRANSFER OF PROPERTY 


[Sec. 123 . 


divest oneself in pnesenti of the ovwiership of the property is suflBcient 
-^ainab Bi v. JamdUihan, A.I.R. 1951 Nag. 428, 1.L.II. 1949 Nag. 426. 

Gip by a Mahomedan to a Hindu : — ^Under the Mahomedan law, 
a Mahomedan can make a valid gift to a Hindu, and such 
a gift is governed by the rule of Mahomedan law, and not by the Hindu 
law. Sec. 123 does not apply to the case, and consequently, an oral gift 
immoveable property made by a Mahomedan to a Hindu, if made simply 
by delivery of possession, is valid. No registered deed is necessary — 
Tabera v. Ajodhya, A.I.R. 1929 Pat. 417 (419). 

633. Baddhist law : — ^It has been held that athough the rule of Bud- 
dhist law requires delivery of possession as essential to the validity of a 
gift, such rule is abrogated by the provisions of the Transfer of Property 
Act, just as this Act has abrogated tiie rule of Hindu law as to die neces- 
sity of delivery of possession — U. Pandwan v. U. Sandima, 2 Rang. 131 
(134), 83 I.C. 557, A.I.R. 1924 Rang. 309 ; Mi Hla Zan v. Pa Pa Ye, 3 
Bur. L.J. Ill, A.I.R. 1924 Rang. 353 ; Ma Thin v. Maing Gyi, A.I.R. 1924 
Rang. 13 (14), 75 I.C. 166. 

Under the Buddhist law, delivery of possession is necessary to the 
validity of a donatio mortis causa — Maung Ba v. Maung Pyu, 40 I.C. 854. 

633A. Immoveable property : — Future rent is a benefit to arise out 
of land within die meaning of sec. 3 (25) of the General Clauses Act X 
of 1897, and therefore is immoveable property within the meaning of this 
section — Bhudeb v. Bhikshakar, A.I.R. 1942 Pat. 120 (125), 196 I.C. 837. 
See rjote 17, ante. 

634. Registration : — 'Wliere the subject-matter of a gift is immove- 
able property it must be registered under the provision of this section — 
Lim Chfirlie v. Official Receiver, A.I.R. 1934 P.C. 67, 12 Rang. 238, 59 
C.L.J. 91, 147 I.C. 328; otherwise die gift is invalid — Ibid; Varada v. 
Jeeoarthuammal, 43 Mad. 244 (P.G.). Recital contained in a petition to 
the Collector for an order for transferring the villages to the donee’s name 
cannot be used as evidence of the gift but can be referred to as explaining 
the nature and character of the possession thenceforth held by the donee 
—Ibid. 

Wliere there was a gift of Sarvottam’s right to assessment of the 'dhara, 
such a ri^t was a nibandha in Hindu law and is immoveable property. 
So the instrument of gift required registration — Madhav Rao V. Kashibai, 
34 Bom. 287. 

The compliance with secs. 34, 35, 58 and 59 of die Registration Act 
constitutes registration of die document and not the presence of cerdficate 
under sec. .60 of that Act — Sobhnath v. Pirthipal, A.I.R. 1948 Oudh 223. 
In this case it was held that the document must be deemed to have been 
duly registered though there were some defects in die formalities of 
registration. 

Registration aper donor’s death : — It is not necessary for the validity 
of a deed of gift that it should be registered by die donor himself. Wliere 
a Hindu executed a deed of gift in favour of his wife and died, and the 
deed was subsequently registered at the instance of the widow, held that 
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it was a valid deed of gift within the provisions of this section— Bhato/oj/i 
V. Soleiman, 33 Cal. 584. Nor is it necessarjr that the registration should 
take place during the lifetime of the donor. A gift of immoveable pro- 
perty is not invalid merely because the deed of gift may have been 
registered after the death of the donor — Hardei v. RamM, 11 All. 319; 
Nand Kisltpre v. Surja Prosad, 20 All. 392; Kashaha v. Chandrahhagabai, 
32 Bom. 441. Tlie post mortem registration of a deed of gift by the legal 
representative of the donor has the same effect as its registration by the 
donor himself during his life-time — Mcitjyalu v. Attjalaij, 25 Mad. 672; 
Kashaba v. Chandrabhagabai, 32 Bom. 441. If the donor dies after ex- 
ecuting die deed of gift, and the donee does not take any steps to register 
the deed, the gift fails. See Hiralal v. Gourishankar, &Q Bom. L.R. 451, 
A.I.R. 1928 Bom. 250. 

A deed of gift registered ageing the wishes of the donor is valid. 
And so, where the donor executed a deed of gift and handed over the 
deed to the donee, and die latter proceeded to register the deed, the donor 
could not bring a suit for injunction against die donee to restrain him 
from registering the deed. Once a deed is executed and handed over to 
the donee, the gift is complete — Venkat Siibba v. Stibba Rama, 52 Bom. 
313 (P.C.), 32 C.W-N. 70S, 108 I.C. 367, A.I.R. 1928 P.C. 86 (87). Tlic 
defendants induced die plaintiff to execute a deed of sale but they got a 
deed of gift written, and the plaintiff on knowing diat it was a deed of 
gift refused to have it registered, whereupon the defendants applied to 
the Registering Officer, and procured its registi-ation by order 'of that 
Officer against the ivishes of the donor. Held (leaving aside the question 
of fraud in getting a deed of gift executed instead of a deed of sale) for 
which die plaintiff had a separate remedy) that a “gift duly made and 
accepted is not invalid merely because it was registered afterwards against 
the wishes of the donor. Registration is not an act of the donor, 
but the act of the officer appointed by law to register documents. 
A document need not even be presented for registration by 
the executant. Consent to die registration of the deed is not a part of 
the gift. The term registered instrument does not necessarily mean an 
instrument registered at die instance of, or ivith the consent of, the donor” 
— per Chamier, J., in Parbati v. Baijnath, 9 A.L.J. 300, 14 I.C. 61, upheld 
on appeal in Parbati v. Baijnath, 35 All. 3, 16 I.C. 406. In Madras, it 
was once held diat a deed of gift registered against the wishes of the donor 
was not valid, and not sufficient to complete the gift — Ramamirlha v. 
Gopala, 19 Mad. 433 (435); it was further held that a deed of gift registered 
after the death of the donor against the wishes of die legal representa- 
tives of the deceased donor was ineffective and did not pass the property 
—Dost Svamam v. Deivanayagam, 28 M.L.J. 378, 28 I.C. 271; but both 
these cases have been overruled by a Full Bench w'hich has decided that 
there is nothing in sec. 123 w'hich requiries the donor to have the deed 
registered; all that is required is that he should have signed the instrument, 
and once it is duly executed, the Registration Act allow's it to be registered 
even though the donor may not agree to its registration, and upon registra- 
tion it would take effect from die date of execution. Consequently, a 
deed of gift can be registered by the donee after the death of the donor 
withoirt the consent of the legal representative of the donor— Venkati 
Rama Reddi v. Pillafi Rama Reddi, 40 Mad. 204 (211) (F.B.). 
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Tlie law on this subject has been thus stated by their Lordships of 
the Judicial Committee : “When the instrument of gift has been handed 
over by tlie donor to the donee and accepted by him, the former has done 
eveiytliing in his power to complete the donation and to make it efiFective. 
Registmtion does not depend upon his consent, but is the act of an officer 
appointed for the purpose, who if the deed is executed by or on behalf 
of the donor and is attested by at least two witnesses, must register it. if 
it is presented by a person having the necessary interest within the pres- 
cribed period. Neither death nor the express revocation by the donor is 
a ground for refusing registration, if the otlier conditions are complied 
with” — Kahjanasundaram v. Karuppa, 50 Mad. 193 (P.C.), 52 M.L.J. 346, 
100 I.C. 105, 31 C.W.N. 509, A.I.R. 1927 P.C. 42; Ven/cat Subba v. Subba 
Rama, 52 Bom. 313 (P.C.), 30 Bom. L.R. 827, 32 C.W.N. 708, 108 1.0/367, 
A.I.R. 1928 P.C. 86 (87); see also Svdhir v. Tarangini, 41 C.W.N. 1201. 

A deed of gift of immoveable property executed in accordance with 
the terms of sec. 123, but never communicated to the intended 'donee and 
remaining in the possession of the donor undelivered, would not. come 
within the ruling of the Full Bench in 40 Mad.* 204, and cannot be com- 
jjulsorily registered at the instance .of the donee — Kdhjana Sundaram v. 
Karuppa, supra. 

Where there is a gift of immoveables and moveables, but the former 
fails for want of registration, the latter may be held good if it was not 
conditional on the validity of the former — PerumaJ v. Perumal, 44 Mad. 
196. 


635. Oral gift or unregistered deed of gift ; — According to the 
Allahabad High Court, the provisions of this section are mandatory and 
imperative, and no gift of immoveable property can be made e.xcept by 
means of a registered instrument. An oral gift (e.g., a gift by way of 
sankalpa at the time of nuptials) cannot operate as a valid gift of im- 
moveable propeity. It cannot divest the donor of his proprietary rights 
in the property or clothe the donee with any title to the same. Tlie donor 
must be taken, in the eye of the law, to continue to remain the owner of 
the property — Hira Mani v. Anmol, 26 A.L.J. 944, A.I.R. 1928 All. 699 
(702), 117 I.C. 351; Allam Gangadhara Rao v. GoUapalU Gangarao, A.I.R. 
1968 Andh. Pra. 291. See also Samar v. Dinanath, A.I.R. 1953 Ass. 19. 
Where the plaintiff consented to make a gift of land to the defendant (a 
municipality) but there was no registered deed of gift, the Bombay High 
Court held that the oral gift was not complete in law, and the fact that, 
the municipality occupied the land and constructed a road on it, did not 
give validity to the transaction — Kuverji v. Municipality of Lonavela, 45 
Bom. 164, 58 I.C. 403, 22 Bom. L.R. 654. An oral gift is not valid, even 
if the donee executes a document in favour of the donor acknowledging 
the oral gift — Girija Prasad v. PurshpUam, 28 Bom. L.R. 421, A.I.R. 1926 
Bom. 261, 94 I.C. 609. If there is an oral gift, followed by delivery of 
possession, and then the donor executes a deed of gift but dies before 
he can register it, held that there' is no valid gift — Hiralal v. Gaitrishankgr, 
30 Bom. L.R. 451, A.I.R. 1928 Bom. 250 (251), 109 I.C. 149. Hie Madras 
High Court similarly holds that where there was no deed of gift, but 
the donor merely 'presented to the Collector a ' petition reciting that he 
had given certain villages to the' donee and' praying that an order be made 
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transferring the villages to the donees name, and on the same date the 
donee also presented a petition to the Collector reciting the gift of the 
villages and asked for the transfer of them to his name on the register, 
held that as there was no deed of gift in writing registered, the mere 
recitals in the petition could not be used as evidence of the gift — Varada 
PlUai V. Jeevarathmmmal, 43 Mad. 244 (249) (P.C.) But the Rangoon and 
Calcutta High Courts lay down a more equitable principle. Thus, the 
Rangoon High Court is of opinion that where an immoveable property 
was transferred with possession orally as a gift and the donor allowed 
the donees in possession to deal with it as their absolute property (e.g., to 
mortgage it, to re-mortgage it, to purchase other properties with die pro- 
ceeds of the mortgages), the donor would not be allowed to take advantage 
ol the non-registration of the gift and to take back the property. To allow 
the donor to do so would be to permit this Act to be used to perpetrate 
a fraud in a manner which could not be recognised — Ma Htay v. U Tha 
Hline, 2 Rang. 649 (652, 653), 88 I.C. 66, A.I.R. 1925 Rang. 184. Where 
the donor made an oral gift of certain lands, and reported to the revenue 
authorities for effecting a mutation in the name of the donee, and the 
donee was in possession since the date of the gift, held that though the 
gift did not convey any title to the donee, by reason of not being made 
by a registered deed, stiU as tlie donor had clearly divested himself of 
the ownership of these lands, neither the donor nor any person claiming 
through him was entitled to bring a suit to take back the properties, and 
Ihe donee could resist the suit on the ground of estoppel — M. P. L. M. P. 
Chetttj V. Ma Ngwe Sin, 1 Rang. 665, 79 I.C. 485, A.I.R. 1924 Rang. 200 
(201); Ma Shin v. MaungHman, 1 Rang. 651, A.I.R. 1924 Rang. 102 (103), 
79 I.C. 579. Similarly, where in pursuance of an ante-nuptial agreement, 
a father made a gift of his house to his daughter and put her in possession, 
under an unregistered deed, and she held such possession for a number 
of years, and the donor afterwards sued for recovery of possession of the 
house, held that the donor was esto] 7 ped from bringing the suit — Pran 
Mohan v. Hari Mohan, 52 Cal. 425, 29 C.W.N. 889 (891), A.I.R. 1925 Cal. 
856 (following Mahomed Musa v. Aghore Kumar, 42 Cal. 801 (P.C.). It 
is apprehended by the present editor tliat the above cases of the Rangoon 
and tlie Calcutta High Courts are no longer good law in view of the de- 
cision of the Judicial Committee in Ariff v. Jadimatlv, 58 I.A. 91, 58 Cal. 
1235, 35 C.W.N. 550, A.I.R. 1931 P.C. 79. 

If, under the oral gift, the donee remains in possession for more than 
12 years, his title will be perfected by adverse possession, and it will not 
be in the power of the donor to take back the property — Varada Pillai v. 
Jeeoarathnammal, 43 Mad. 244 (260) (P.C.). 

Part-perfprmance: — The doctrine of part-performance applies only 
when the agreement is capable of specific enforcement. An agreement to 
make a gift is not capable of specific performance, and the above doctrine 
has no application. Therefore, where there is an oral gift followed by 
delivery of possession, the donee cannot rely on the doctrine of part-per- 
formance in order to resist a suit for recovery of possession brought by the 
donor or his representatives — Hiralal v. Gourisliankar, 30 Bom. L.R. 451, 
109 I.C. 149, A.I.R. 1928 Bom. 250 (252); Hira Mani v. Anmol, 26 A.L.J. 
944, A.I.R. 1928 All. 699 (703), 117 I.C. 351. TTie positive enactment of 
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this section as regards registration cannot be ignored or overriden by any 
rule of equity (e.g., tlie rule of part-performance) — Hira Mani v. Anmol, 
supra. It should also be noted that the rule of part-performance en- 
unciated in the new section 53A does not apply to a gift, because that 
section applies only to a transfer for consideration. 

635A. Non-delivery of possession : — ^Tlrough delivery' of possession 
is not essential to the vah'dity of a gift of immoveable property, still tho 
withholding of possession may, under the circumstances of the case, lead 
the Courts to presume that the gift was merely a colourable transaction 
and that there was no intention to pass title. Tluis, where a deed of gift 
of immoveable jiroperty was secretly executed by a person in favour of 
his wife at a time when the failure of the firm of which the donor was a 
partner was in sight, if not actually imminent, and the gift was kept secret 
till the firm had been declared insolvent, and it was found that the donee 
never obtained possession of the properly, held that the title did not pass 
from the donor to the donee — Official Assignee v. Bidyasiindari, 24 C.W.N. 
145, 54 I.C. 700. 

Signed ;■ — Tlie deed of gift must be signed either by the donor him- 
self or by someone on his behalf. As to what is or is not a valid signature, 
see the analogous cases of mortgage cited in Note 350 under sec. 59. 

636. Attestation : — See the new definition of ‘attested’ in sec. 3 
added by the T. P. Amendment Act XXVII of 1926. Prior to this defini- 
tion it was held that the attesting witness must see the executant sign 
the deed of gift ; if the attesting witnesses did not sec the execution but 
merely heard from the executant in acknowledgment that he had executed 
the deed, there was no valid attestation — Saheda v. Raja Ram, 11 A.L.J. 
757, 21 I.C. 83; In re Vclavapalatii Peda, 9 M.L.T. 57, 8 I.C. 8S7; Baijmth 
V, Biraj Koer, 2 Pat. 52 (61). Amarappn v. Raghav, -M Bom. 231. Tliese 
dicisions are no longer of any authority in view of the new definition of 
‘attested’ in see. 3. See Note 18A, under sec. 3 and compare Note 353 
under sec. 59. 

The Calcutta and Allahabad High Courts as well as the Oudh Chief 
Court are of opinion that an attesting witness, if he is illiterate, can put 
his mark to the instrument, and this would be sufficient attestation. See 
Sashi Bhtishan v. Chandra, 33 Cal. 861; Litl Bahadur v. Ratncshtcar, 3 
Luck. 113, A.I.R. 1927 Oudh 510 (511); Chirangi Lai v. Puma, 12 A.L.J. 
1114, 26 I.C. 84. But the Madras High Court is of opinion that under 
the new definition of ‘attested’ in sec. 3, which is taken from sec. 63 (old 
sec. 50) of tlie Indian Succession Act, attestation by mark is not a valid 
attestation. This definition enables the executant to "sign or affix his 
mark” to the instrument, but uses no such alternative expression in the 
case of wntnesses but simply speaks of their having "signed” the instru- 
ment. 'Tlie conclusion is that the attesting whicss must sign the docu- 
ment, and a person who cannot sign his name is not comijetent to attest 
a document by means of a mark — Venkataramaijija v. Nagamma, 35 L.W. 
233, 136 I.C. 343, A.I.R. 1932 Mad. 272 (274). See also Nityagojjal v. 
Nagendra, 11 Cal, 429 (relating to a will). Contra — i^aganvna v. Venkaia- 
rammayya, A.I.R. 1935 Mad. 178, 58 Mad. 220, 154 I.C. 777. 

The scribe may be attesting witness; and it is not necessary' that he 
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should add the word ‘witness’ after his signature. Thou^ prima facie the 
scribe’s signature on a deed is not that of an attesting witness, stiU if 
there is sufficient evidence to show that lie signed not as a writer but as 
an attesting witness after the execution of the document, there is no reason 
why he should not be considered as one of the attesting witnesses — -Ma. 
Kin V. Maung Kija, 10 Bur. L.T. 106, 35 I.C. 275. 'fhis subject is elabor- 
ately discussed in Note 852 under sec. 69. 

It is unnecessary to prove due attestation where validity of the deed 
of gift is not specifically denied on the ground that it has not been attested 
in the manner required by law — Mt. Azizuanissa. v. Swa/ Hussain, A.I.R. 
1934 All. 507 (514), 152 I-C. 146. 

Since this section does not apply to Mahomedans, a deed of gift ex- 
ecuted by a Mahomedan would be valid even if it be not validly attested 
according to tlie requirements of this section — Karant llahm v. Sharfuddin, 
38 All. 212 (213), 35 I.C. 114, But of course there should be delivery of 
possession.' 

637. Gift of moveable property : — A gift of moveable property may 
be effected either by a registered deed or by delivery of the property: 
and before the tiling is actually delivered or a deed of gift executed and 
registered, the property does not vest in the donee. Where therefore a 
bonus was granted by a Railway Company to a certain person, and before 
it was paid to him it was attached in execution of a decree obtained against 
him, held that the property was not yet at the disposal of the donee and 
could not be attached in execution of the decree against him — Janki Das 
V, I. Rtj. Co., 6 All. 634 ; Hatha Gulab v. Sheller, 25 Bom. L.R. 599, 87 
I.C. 312, A.I.R, 1924 Bom. 88. Similarly, where the proprietor of a com- 
pany got certain entries made in the company’s account books crediting 
his wife with certain items after debiting them to his capital account, it 
was held that the entries did not complete the gift and what the law 
required for completion was never carried out, e.g., a registered deed or 
delivery of possession although the wife was actually paid interest on the 
amounts — Chambers v. Chambers, A.I.R. 1941 Mad. 154, (1940) 2 M.L.J. 
963, 1940 M.W.N. 1185. 

The original gift of jewels to a woman on her first marriage being 
subject to the customary incident that there should be a reverter of the 
property to the husband’s family on her remarriage, the woman had no 
absolute property in the jewels within sec. 123 — Sanyasi v. Guruvelu, 
A.I.R, 1950 Mad. 271, (1949) 2 M.L.J. 738. 

Where a gift of a certain sum of money was made by the father to 
his daughter by a pro-note which was registered, the gift could not be 
objected to on the ground of non-delivery, as gifts of moveable property 
can be validly made by a registered instrument only — Krishan v. Lakshmi, 
A.I.R. 1950 Tr.-Coch. 73. If a person, not being a banker, makes entries 
in his own accounts crediting a certain sum in the account of his grandson 
and debiting his account by the same amount the transaction does not 
operate as a gift as there is no delivery of possession — Com. of Income- 
tax, U. P. V. Smt. Shyamo Bibi, A.I.R. 1967 All. 82. 

If the subject of gift is already in the possession of the donee, formal 
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delivery of possession is not possible. The donor may make a declaration 
of gift in his favour, leaving him in possession of the thing, and such 
declaration is sufficient delivery — Bai Kvshal v. Lakshmona, 7 Bom. 452. 
“The dehvery need not be made at the time of tlie gift. Delivery first 
and gift afterwards is as effectual as gift first and delivery afterwards. 
Therefore, where a chattel of one person is already in the possession of 
another, though not for the purpose of an intended gift, an effectual verbal 
gift of it to the latter may be made without any furtlier delivery to him” 
— Halshury’s Laws of England, Vol. 15, p. 412. Where the thing is in ihe 
hands of a third person, the donor’s request to such person to deliver is the 
only delivery possible. 

An oral gift must be established by satisfactory evidence — Rameshwar 
V. Ruknath Kaeri, infra. 

If both moveable and immoveable properties are made the subject 
of gift, and the gift is invalid in respect of the immoveable properties 
(e.g., for want of a registered deed) it would not be a ground for dismiss- 
ing the claim as regards the moveables, because tlie gift of the latter was 
not conditional on the gift of the former — Perumal v. Perumal, 44 Mad. 
196 (204), 40 M.L.J. 25, 61 I.C. 461. 

Under the third para, the delivery of moveable property niay be 
made in the same manner as goods may be delivered — Ramsshwar v. 
Ruknath Koeri, A.I.R. 1923 Pat. 165 (170), 67 I.C. 451. As to how deliver)’ 
of goods may be made, see section .33 of the Sale of Goods Act (III of 
1930) which runs as follows: “Delivery of goods sold may be made by 
doing anything which the parties agree shall be treated as deliver)’ or 
which has the effect of putting tlie goods in the possession of the buyer 
or of any person authorised to hold them on his behalf.” In England, 
the law is thus stated : "Actual manual delivery by die donor to tlie donee 
is not however essential to complete the gift tliereof. It is sufficient if 
the donee be put by the donor in possession of the chattels. Where chat- 
tels cannot be actually delivered owing to tlieir bulk, they can be con- 
structively delivered, 'e.g., by delivery of the key of the warehouse in 
which they are stored.” — Halsbury’s Laws of England, Vol. 15, p. 412. 

Under the English law, if money is deposited in a Bank by the hus- 
band in the name of his wife, it is presumed that the deposit is intended 
for her advancement. But this rule does not hold good in India, and 
such a deposit would not. amount to a gift of the money to tlie ivife, 
because there is no delivertf of the money to her — Paul v. Nathaniel, 1931 
A.L.J. 417, 132 I.C. 573, A.I.R. 1931 All. 596. But if a current account m 
the sole name of J is converted into joint, either or survivor account, in 
names of J and F, then on the deatli of J, F wiU. be entitied to die 
amount standing to the credit of die joint accoimt — Arris Fitzalan v. 
Imperial Bank of India, A.I.R. 1956 Mad. 56. 

The making of the gift of a fixed deposit in a bank is not a gift of 
moveable property,, but of an actionable claim. The handing over of 
the fixed"^ deposit receipt would not be enough, and a document in 
writing signed by the transferor under sec. 130 would be necessar)’ — ■ 
Rajeshwari v. Mohan Bikram, A.I.R. 1945 AH. 409. But the document 
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need not be executed in any particular form — Brahmayija v. K. P. 
Thangavelu Nadar, A.I.R. 1956 Mad. 570. 

638. Gift when takes effect : — A gift takes effect from the date of 
execution of the deed of gift and not from the date of its registration — 
V'enhata Svbba v. Subba Rama 52 Bom. 313 (P.C.), 30 Bom. L.R. 827, 
A.I.R. 1928 P.C. 86 (87), 108 I.C. 367. Thus, where a person executed 
a deed of gift in favour of a cliarity on the 9th September, adopted a son 
on the 10th and registered the deed on the 15th, held that die gift was 
complete on the 9th, and the adopted son had no claim to the pro- 
perties comprised in the gift, though the deed was registered subsequent 
to his adoption — Kalyansundaram v. Krislmasioami, 11 L.W. 187, 62 I.C. 
280; Kalymasundaram v. Karuppa, 17 L-W. 232, 73 I.C, 206, A.I.R. 1923 
Mad. 282; Kalyanasundaram v. Karuppa. 50 Mad. 193 (P.C.), 52 M.L.J. 
346, 100 I.C. 105, 31 C.W.N. 509, A.I.R. 1927 P.C. 42. In other words, 
a gift takes effect, as soon as tiie instrument of gift, duly executed and 
attested, is handed over to the donee, and die gift has been accepted by 
the donee. The view once taken by the Madras High Court in Rama- 
mirtha v. Gopala, 19 Mad. 433 (434) that a gift is not complete until it has 
been registered and that it operates only upon registration, has been 
overruled by Venkati Rama Reddi v. Pillati Rama Reddi, 40 Mad. 204 
(21T) (F.B.), where it is distinctly laid down that upon registration the 
gift takes effect from the date of its execution. 

Imperfect gift — Trust: — ^Where there has been a clear intention to 
make a gift, but on account of an omission to comply with the require- 
ments of this section or through any odier cause, the gift has failed, the 
Court will not convert what was intended to be an out-and-out gift into 
a trust. Tlie gift will fail altogether — Mancltershaw v. Ardeshir, 10 Bom. 
L.R. 1208. Thus, a Railway Company sanctioned a gratuity of Rs. 7700 
to the defendant, a retired employee, but before die money was remitted 
to him, the plaintiff in execution of a money-decree against the defendant 
attached the sum. Held that die money not having been delivered to 
the defendant at the date of attacliment, there was no complete gift of 
the amount to die defendant, and die attachment of the money as die 
property of the defendant was inoperative. Even the incomplete transfer 
would not constitute the donor a trustee of the property for die intended 
donee ; in other words, the imperfect gift will not be construed as a de- 
claration of trust — Nafha Gulab & Co. v. Scheller, 25 Bom. L.R. 599, A.I.R. 
1924 Bom. 88, 87 I.C. 312. 

124. A gift comprising both existing 
future pro^tryf*'”® future property is void as to the 

• latter. 

639. This section is an explanation of sec. 122 which lays dorni 
that a gift is a transfer of an existing moveable or immoveable property. 
Hiere can be no alienation of a tiling not in existence. Thus, where a 
gift was made of “all my present and future) personalty,” it was held that 
the transfer was good as to the property of the transfer existing at die 
date of execution of the deed, but bad as to the after-acquired property — 
Belding v. Read, 3 H. & C. 955; Holroyd v. Marshall, 10 H.L.C. 199; 
Tadman v. Epineuil, 20 Ch. D, 758. 
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A gift of future property is a mere jiromise which cannot be enforced 
and is tlierefore void. When a gift rests merely in promise or unfulfilled 
intention, it is incomplete and imperfect, and tlie Court will not compel 
tlie intending donor or tliose claiming under him to complete and perfect 
it — Forrest v. Forrest, (1865) 11 L.T. 763. Wliere there was a transfer 
by way of gift of future income of a property before it had accrued, it 
was inoperative mider this section — Brindaban v, Oudh Behari, A.I.R. 1947 
All. 179, I.L.R. 1947 All. S. 

125. A gift of a thing to two or more donees, of whom 

one does not accept it, is void as to the 
one doM not interest wliich he would have taken had 

he accepted. 

640. When a gift is made to two or more persons, this section 
intends that ilia donees would talce die jiroiierty as tenants-in-common, 
each donee getting a distinct share in die propertj% and the non-accepatnee 
by one of the donees would make the gift \'oid only in respect of his 
intended share. Tliis section lays doum that a gift is personal to the 
donee, and therefore if a gift is made to two persons jointly and 
one of them does not accept it, the other cannot take’ the whole. 
Tlie English law, howei'er, lays doim a contrarj^ rule: “If an estate is 
hmited to two persons jointlj% the one capable of taking and the other 
not, he wlio is capable of taldng shall take the whole” — per Lord Hard- 
wddke in Htnnphrey v. Tayleiir, (1752) 1 Ainb. 138. 

The above rule of English law' w'as applied by the Privy Council in 
a case of gift executed prior to die passing of this Act. Tlius, where a 
gift W'as made by a widow' to her daughter and the daughters husband 
joindy, Riid tiie gift w'as invalid as to the husband (ow'ing to a custom of 
the tillage as to the right of inheritance) held that the daughter took 
die whole estate — Nandi Singh v. Sita Ram, 16 Cal. 677 (682). (P.C.). 

126. The donor and donee may agree that on the happen- 

,, ing of any specified event which does not 

suspSdedor'mS!’^ depend on the will of the donor a gift shall 

be suspended or revoked ; but a gift which 
the parties agree shall be revocable wholly or in part, at the 
mere will of the donor, is void wholly or in part, as the case 
may be. 

A gift may also be revoked in any of the cases (save want 
or failure of consideration) in which, if it were a contract it 
might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Norhing contained in tliis section shall be deemed to affect 
the rig^its of transferees for consideration without notice. 

Illustrations. 

(a) A gives a field to B, reselling to himself w'ith B s assent, the right 
to take back the field in case B and his descendants die before A. B dies 
wdtiiout descendants in A’s lifetime. A may take back die field. 
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(b) A gives a lakh of rupees to B, reserving to himself, with B’s assent, 
the right to take back at pleasure Rs. 10,000 out of the lakh. Tlie gift 
holds good as to Rs. 90,000, but is void as to Rs. 10,090, which continue 
to belong to A. 

Scope ; — So that the provisions of this section may be attracted the 
following conditions are to be fulfilled: (1) that the donor and the donee 
must have agreed that the gift shall be suspended or revoked on the 
happening of a specified event. (2) such event must be one which does 
not depend upon tire donor’s will; (3) the donor and tire donee must have 
agreed to the condition at the time of accepting the gift, and (4) the con- 
dition should not be illegal, -or immoral and should not be repugnant to 
the estate created under the gift — Subramanian v. Kaniii Ammal, A.I.R. 
1953 Tr.-Coch. 115. 

641 . Revocation : — ^The first para lays down the conditions under 
whidi a gift may be revoked under an agreement'between the donor and 
the donee; and the second para lays down under what circumstances a 
gift may be revoked without any previous agreement. 

Tire first para enumerates the broad general rule that there is no gift 
at all wherr a person purports to give and at the same time retains the 
liberty of revoking the gift at his pleasure. See Moss v. Ma Nyein, A.I.R. 
1933 Rang. 418. But this rule is subject to an exception, viz., drat a 
power of revocation would be valid if the event on the happening of 
which the gift can be revoked does not depend upon the will of dre donor. 

Where the donor has the power of revocation of a gift and validly 
revokes it, he becomes the absolute owner of the property intended to be 
gifted. If he has no such power he ceases to have any interest or right 
in the property ^fted away, in which case there is iro question of the 
donor contimring to be an ostensible owner within sec. 41 — Ankamma v. 
Narasayya, A.I.R. 1947 Mad. 127, (1946) 2 M.L.J. 357. A donor can 
revoke the gift if the donee agreeing to maintain the doiror till death fails 
to do so — Siruxirtm v. Baiyu, 1965 M.P.L.J. (Notes) 59. But see — Tito 
Betca v. Mana Bewa, A.I.R. 1962 Orissa 130, where a contrary view has 
been taken. Where an old lady executes a deed of gift of her entire 
property in favour of one, not a member of the family, and the latter 
on the same day executes another deed accepting the gift and agreeing 
to maintain the lady till death, the gift can be revoked if the donee 
neglects to maintain the donor — Pumima Kumari v. Manindra Nath 
Mahanti, A.I.R. 1968 Assam 50. 

The clause of reverter in an insurance policy, in case the assignee 
predeceases the assignor before tlie policy matures is valid under this 
section; and if the assignee predeceases the assured, the policy and the 
benefits thereunder would revert to the assured and form part of his estate. 
Section 11 does not apply to the case — Soma Sekharrao v. Mfshra, A.I.R. 
1944 Nag. 185, 1.L.R. 1944 Nag. 871. 

Who can revoke .•—Tlie right of a person to avoid a voidable gift 
under the second para of this section is one personal to himself, and can- 
not be transferred, because the right to revoke a gift is in the nature of 
a right to sue, which is not transferable under sec. 6 (e) of this Act — 
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Baijnath v. Biraj Koer, 2 Pat. 52 (64), 4 P.L.T. 239, A.I.R. 1922 Pat. 514; 
see also Mt. Aziztmnissa v. Siraj Hussain, A.I.R. 1934 All. 507, 152 I.C. 146. 

But the right survives to tlte heirs of the donor— Ghumma v. Ram 
Chandra, 47 All. 619, 83 I.C. 411, A.I.R. 1925 All. 437. Contra, Mt. 
Azizuniiissa v. Siraj Hussain, supra. A right to have a gift set aside for 
fraud or undue influence does not cease on the death of the donor, but 
passes to his legal representatives and executors — AUcard v. Skinner, 
(1887) 36 Ch. D. 145 (per Lord Lindley); Morley v. Louglman, [1893] 1 
Ch. 736. 

Revocation by agreement: — ^Tlie agreement referred to in the first 
para of this section must be entered into at the time of the gift, for a 
gift wliich is complete and absolute at the time it is made cannot be 
modified by a condition subsequently added — Ram Sarup v. B'ela, 6 All. 
313 (P.C.). 

D executed a deed of gift in favour of J which was registered. On 
the same date the donee executed an unregistered agreement which pro- 
vided that the donee would maintain the donor till his deatli and that 
if he failed to do so, the donor might revoke the deed of gift or in the 
alternative obtain maintenance allowance: Held that the two docu- 
ments formed part of the same transaction which read as a whole fell 
within the perview of secs. 31 and 126. Tlie failure to make payment by 
the donee would constitute die happening of the specified event men- 
tioned in sec. 126 and sec. 31. The arrangement as to die condition upon 
which the donor could revoke the gift did not require registration. The 
donor was therefore entitled to revoke the deed of gift on the donee’s 
failure to maintain him — Jagat Singh v. Dungar Singh, A.I.R. 1951 All. 
599. But a gift subject to the condition that the donee should maintain 
the donor cannot be revoked for failure to maintain in the absence of 
a provision for revocation on such failure — A.I.R. 1956 Andhra 195. 

“Event which does not depend on the will of "the donor^ : — k gift 
cannot be revoked at the mere will of the donor. .And if the parties 
agree that the gift shall be revocable at the will of the donor, it is really 
no gift at aU and is void — Nawab Ibrahim v. Ummatul, 19 All. 267 
(P.C.). Tliis section recognises the validity of a power of revocation in 
the case of a gift, provided the event on die happeriing of which the 
gift can be revoked does not depend on the will of the donor. Thus, 
where the defendants made a gift of certain property to the plaintiff, on 
condition that the land would be liable to be taken back in the event 
of the plaintiff's transferring it, it, was held that as die event on which 
the power of revocation was to be exercised did not depend upon the 
win of the donor, the condition of revocation was dierefore valid — ■ 
Makund v. Rajrup, 4 A.L.J. 708. Similarly, where a person executed a 
deed of gift to the donee, and on the same day the donee executed 
another registered deed by which he agreed not to transfer die property 
without die consent of the donor, and that if he did so he would return 
the propeity to die donor, held that this agreement was valid under the 
first para of this section, because the donee agreed that the gift would 
be revocable on the happening of an event (transfer of the property by 
the donee) which did not depend upon the will of the donor — Ma Yin 
v. Ma Chit, 7 Rang. 306, A.I.R. 1929 Rang. 226 (227), 119 I.C. 737. 
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On the same principle, a grant of land subject to the rendiTi’ng f)f 
services can be resumed on the grantee refusing to perform the ver\'iees 
—Forbes v. Mir Moltammed, 5 B.L.R. 529 (P.C.); Utirrogahiud v. 
Ramrutno, 4 Cal. 67; but so long as the grantees arc willing and able 
to perform the sendees, the grantor has no right to put an end to the 
tenure — Venkata Narasimha v. SfObhanadri, 29 Mad. 52 (P.C.). 

641A. Revocation before registration : — ^It was once held hv the 
Bombay High Court tliat tliis section, dealing with the revocation' of a 
gift, referred only to a complete gift and not to an inchoate gift; an in- 
choate gift could be revoked under all circumstances and its revocation 
was not restricted by the limitations imposed by this section. Tlicic- 
fore, if a deed of gift was handed over to the donee but not registered, 
the gift was incomplete, and the donor was entitled to revoke the gift 
before the donee got the document registered, and to file a suit to 
restrain the donee from completing the gift by getting it registered — 
Subba Rama v. Veukat Subba, 48 Bom. 435 (440), 26 Bom. L.R. 427, SO 
I.C. 477, A.I.R. 1924 Bom. 434. But this decision has been reversed by 
the Privy Council in Venkat Subba v. Subba Rama, 52 Bom. 313 (P.C.). 
30 Bom. L.R. 827, 32 C.W.N. 70S, 108 I.C. 367, A.I.R. 1928 P.C. S6 
(87), where their Lordships have authoritatively laid down that once a 
deed is executed and delivered to the donee, the gift is complete, and 
the donor cannot revoke the gift even before registration, on the ground 
that the gift is not completed until it is registered. Consequently if the 
donee refuses to give back the docuemnt, the donor cannot obtain an 
injunction from the Court restraining the donee from proceeding to 
register the document. So also, in tlie Full Bench case of Atmaram v. 
Vaman, 49 Bom. 888 (F.B.), 27 Bom. L.R. 290, 87 I.C. 490, A.LR. 192-5 
Bom. 210, the majority of the Judges laid down that where the donor 
of immoveable property handed over to the donee an instrument of gift 
duly executed and attested, and the gift was accepted by the donee, it 
was not competent to tlie donor to revoke the gift of the propert)' c^•cn 
before registration and to file a suit to recover possession of the pro- 
perty from the donee. And this view has been confirmed by their Lord- 
ships of the Judicial Committee in Kalyanasundaram v. Karupjja, 50 Mad- 
193 (P.C.), 31 C.W.N. 509, 100 I.C. 105, A.I.R. 1927 P.C. 42. Sec also 
Venkalasubbamma v. Narayanaswami, A.I.R. 1954 Mad. 215. 

642. Para 2 : Gift when can be revoked : — ^Para 2 of this section 
lays down that a gift may generally be rescinded on the same grounds 
mufatis mutandis as a contract, and the circumstances under which a 
contract may be rescinded are laid down in sec. 19 of the Indian Con- 
tract Act: "Wien consent to an agreement is caused by coercion, un- 
due influence, fraud or misrepresentation, the agreement is a contract 
voidable at the option of the party whose consent was so obtained." 

The \TOrds in brackets “save \vant or failure of consideration” arc 
used because a gift is itself a transfer without consideration. 

Thus, the grounds on which a gift may ordinarily be set aside arc 
coercion, undue influence, fraud, mistake or misrcpresontah'on — Bcltarilal 
V. Sindhubala, 45 Cal. 434, 22 C.W.N. 210 (212), 41 I.C. S7S, and the 
onus of proving that the gift is revocable on any of the above grounds 
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lies on tiie parly who wants to get the gift set aside. “The law is that 
anybody of full age and sound mind who has executed a voluntary deed 
by which he has denuded himself of his own property, is bound by his 
own act, and if he himself comes to have the deed set aside, especially 
if he comes a long time afterwards, he must prove some substantial 
reason why the deed should be set aside” — per Kay J. in Henry v. 
Armstrong, (1881) 18 Ch. D. 668; Mastonamma v. G. Adinarayana, (1964) 
2 Andh. L.T. 405. A mere mistake of law would not however be 
sufficient to revoke a deed of gift — Narasingh v. Radhakant, A.I.R, 1951 
Or. 132, I.L.R. 1950 Cut. 374. 

But where the donor is an old and infirm woman, the burden lies 
heavily on the donee to show that the donor executed the deed with 
full knowledge of its contents, and iliat she did so willingly and without 
any pressure or solicitation, which might amount to exercise of undue 
influence — Rajaram v. Khandu, 14‘ Bom. L.R. 340, 15 I.C. 529. So also, 
if gifts are made by a pca'adanashin lady, the strongest and most satis- 
factory evidence ought to be given, by the person who claims under 
the gift from her, that the transaction was real and hona fide and was 
fuUy understood by the lady whose property is dealt with — Thakurdeen 
V. Ali Hossein, 13 B.L.R. 427 (P.C.); Wazid KJian v. Ewaz AU Khan, 18 
Cal. 545 (P.C.). Similarly, if the person in whose favour the gift is 
executed stood at the time in a position of active confidence to the 
donor, e.g., an agent, the law throws the burden of proving the good 
faith of the transaction on the donee— rPhtilchand v. Lakkiw, 25 AIL 358. 
A gift by a person to his lawyer’s ^vife is not liable to be set aside if the 
gift is spontaneous — Bireswar Sen v. Ashalata Ghose, A.I.R. 1969 Cal. 
111. "V^en the donor who was a man of weak heaMi settled the bulk 
of his property on the defendant who was his' family priest and who had 
a considerable influence over the mind of the donor, the burden of prov- 
ing thiit tlie settlor understood the legal effect of the settlement {viz., 
that it was irrevocable) was on the defendant; and the defendant having 
failed to do so, the deed must be set aside — Bai Manigavri v. Narondas, 
15 Bom. 549. The donee was in iUicit connection with the donor’s only 
daughter and was residing with the donor and liis daugter: Held (1) 
the daughter and her paramour, the donee, have been in a position to 
dominate the donor’s will; (2) the gift of the entire property to tlie donee 
ignoring the daughter and her daughter made the transaction uncon- 
scionable, and (3) the above two circumstances conjointly raised die 
presumption that the gift deed was brought about by undue influence 
—Ram Chander v. Sital Prasad, A.I.R. 1948 Pat. 130, 1947 P.W.N. 42. 

The donor is entitled to revoke a deed of gift on the ground of 
fraud, undue influence or misrepresentation even before the deed is- 
registered. The rule in 52 Bom. 313 (P.C.) (cited in Note 641A above) 
would not apply to such a case. The donor is entitled, after the execu- 
tlion of the deed of gift and before its registration, to retract from the 
gift on tlie ground of undue influence, and in such a case tlie donee is 
not entitled to have the document compulsorily registered — Padmavati 
V. Shrinivasa, 7 L.W. 339, 44 I.C. 483. There cannot be any acquiescence 
in, or confirmation of a gift until the donor knows his right and, is free 
from the influence of the donee — Bhola Ram v. Peari Devi, A.I.R. 1962 
Pat. 168. 
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This para presupposes that the gift is voidable and not void ab initio. 
If it is void ab initio, it is not necessary to have it set aside by a suit 
—Ghumna v. Ram Chandra, 47 All. 619, A.I.R. 1925 All. 437 (438); Baif 
Nath V. Biraj Kuer, 2 Pat. 52 (65). 

643. What are not grounds of revocation : — ^Tlie only circumstances 
under which a gift may be revoked are specified in paras 1 and 2. Tlie 
third para lays' down that a gift is not revocable otlierwise. And so, a gift 
cannot be revoked at the mere will of the donor. A gift once made 
cannot be capriciously recalled by the donor, for a transfer by gift is as 
complete and binding on the parties when once completed, as any other 
form of transfer — Rajaram v. Ganesh, 23 Bom. 131. The donor cannot 
set aside the gift once made on the plea that he had made a mistake or 
that’ he had supposed that the donee cx}uld perform his funeral rites — 
Abhaohari v. Ramaliandrayya, 1 M-H.C.R. 393. “Courts of Equity have 
never set aside gifts on the ground of the folly, imprudence, or want 
of foresiglit on the part of the donors. The Courts have already re- 
pudiated any sudi jurisdiction. It would obviously be to encourage 
folly, recklessness, extravagance and vice, if persons could get back pro- 
perly wliich they foolishly made away with, whether by giving it to a 
charitable institution or by bestowing it on less wortliy objects^— lA/lcarti 
V. Skinn'er, 36 Ch. D. 145 (183). So also, ignorance of the result of 
deliberate choice is no ground for equitable relief — Ibid. So also, the 
fact tliat the donor’s feelings towards the donee changed after the deed 
of gif{| was executed is not a ground for revoking the deed — Venkafasubba 
V. Subba Rama, 52 Bom. 313 (P.C.), A.I.R. 1928 P.C. 886 108 I.C. 367. 
"The law of tliis Court is very strict on the subject of voluntary deeds 

The mere alteration of intention is not sufficient to induce this 

Court to interfere and cancel an instrument which was fully understood 
and deliberately executed by the grantor. That I believe to be the case 
here, and being so, I cannot interfere merely because the feelings of the 
plaintiff towards the defendant are now no longer what they were at 
the time when the gift was made” — Taker v. Taker, (1862) 31 Beav. 629, 
9 Jur. (N.S.) 370. So also, where a woman executed a deed of gift by 
which she conveyed all her property to her nephew, and she executed 
the deed with full possession of her senses and widiout the exercise of 
any fraud, misrepresentation or undue influence on her, and she fully 
understood its contents and the effect it would have of divesting her of 
her property: held that die deed was binding on her and could not be 
set aside, and the mere fact that the donor’s feelings towards the donee 
subsequently underwent a change was not sufficient to set aside the gift 
— iRajaram v. Khandu, 14 Bom. L.R. 340, 15 I.C. 529. A gift of a non- 
transferable occupancy holding cannot be revoked by the donor on the 
ground that it is non-transferable. It is binding as between the donor 
and the donee. It cannot be impeached by the donor himself, though 
the landlord may possibly refuse to recognise the transfer — Beharilal v. 
Sindhubala, 45 Cal. 434, 22 C.W.N. 210 (213), 41 I.C. 878. . 

Even if a . donor might have made a gift imder undue influence, yet 
if he had subsequently acquiesced in it, he cannot afterwards impeach it — 
Seetharamaraja y. Bayanna, 17 Mad. 275. 

644. Hindu and Muhammadan law : — The rules of Hindu law as to 
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revocation of gifts are substantially the same as that contained in the 
second para of this section. A Hindu may revoke a gift made in wrath or 
excessive joy or through inadvertence or during disease, minority or 
madness, or under the influence of terror or under intoxication. Since 
the rule under tliis section does not substantially affect the above rule of 
Hindu law, tliis section may be justly applied to Hindus. An incomplete 
gift can be revoked at any time. Where the true intention of the donor 
was to effect a transfer in prtesenti but with a reservation of the right to 
enjoy the usufruct during the donor’s lifetime, there was an immediate 
gift of the property and the enjoyment by the donee of its profits is post- 
poned till after die donor’s death. A gift of this nature is recognized as 
valid under the Hindu law — Gangadhara v. Kulathu, A.I.R. 1952 Tr.-Goch. 
47. In such a case the gift having become complete cannot be revoked 
unless there is an express reservation to that effect in the deed of gift 
itself — ibid. 


But the rules of Muhammadan law as regards revocation of gifts 
are entirely different, and this section therefore ought not to be applied 
to them. A Mahomedan can revoke a gift even after delivery of possession 
except in the following cases : (1) when the gift is ihade by a husband to 
his i^e or by a wife to her husband. (2) when the donee is related to the 
donor within the prohibited degrees ; (3) when the gift is Sadaka (i.e., 
made tb a charity or for any religious purpose) ; (4) when the donee is 
dead ; (5) when the thing given has passed out of the donee’s possession 
by sale, gift or otherwise ; (6) when the thing given is lost or destroyed; 
(7) when tlie thing given has increased in value, whatever be the cause 
of the increased ; (8) when the thing given is so changed that it cannot 
be identified, as when wheat is converted into flour by grinding ; (9) when 
the donor has received something in exchange for the gift — Hedaya, 485 ; 
Baillie, 524-548 ; Mulla’s Mohomedan Law, 7th Ed., pp. 121 — >122. Except 
in those cases, a gift may be revoked at the mere will of the donor, whether 
he has or has not reserved to himself the power to revoke it, but the re- 
vocation must be by decree of Court. 


127. Where a gift is in the form of a single transfer to 
Onerous gift. Same person of several things of which 

one is, and the others are not, burdened by 
an obligation, the donee can take nothing by the gift unless he 
accepts it fuUy. 

\ 

Where a gift is in the from of two or more separate and 
independent transfers to the same person of several things, the 
donee is at liberty to accept one of them and refuse the others, 
although the former may be beneficial and the latter onerous. 

A donee not competent to contract and accepting pro- 
perty burdened by any obligation is not 
bound by his acceptance. But if, after 
becoming competent to contract and being 
aware of the obligation, he retains the property given, he 
becomes so bound. 


Onerous gift to dis- 
qualified person. 
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Illustrations. 

(a) A has shares in X, a prosperous joint-stock company, and also 
shares in Y, a joint-stock company, in difiBculties. Heavy calls are e.vpected 
in respect of the shares in Y. A gives B all his shares in joint-stock com- 
panies. B refuses to accept the shares in Y. He cannot take the shares 
in X. 

(b) A having a lease for a term of years of a house at a rent which 
he and his representatives are bound to pay during the term, and which 
is more than the house can be let for, gives to B tlie lease, and also, as 
a separate and independent transaction, a sum of money. B refuses to 
accept the lease. He does not by this refusal forfeit the money. 

64S. Principle : — The prmciple of the first para of this section is that 
he who accepts the benefit of a transaction must also accept tlie burden of 
the same: Qui sentit commodum sentire debet et onus. And so it was 
observed in an English case (which related to a ^viIl) that “no man shall 
claim any benefit under a will withouC conforming so far as he is able and 
giving effect to every thing contained in it whereby any disposition is made 
shewing an intention that such a thing shall take place” — Whistler v. 
Webster, 2 Ves. 367. This section lays down a rule of election that where 
a gift consists of several things some of which are burdened witli an obliga- 
tion, he is put to his election either to accept the whole gift or not to 
accept anything at all. He cannot pick up the benefits of the transaction 
and reject the burdens. This rule applies only where the donor has by 
one inseparable transaction made the gift and burdened it wth an obliga- 
tion. But where a gift is in the form of two or more separate and 
independent transfers, some of which are so burdened, no question of 
election arises, and the donee is at liberty to accept any or all of them. 

This section, being an embodiment of a rule of equity, applies equally 
to Hindus and Mahomedans — Abdul Sattar v. Satyabhushan, 35 Cal. 767. 

Wliere the donor executed a pro-note in favour ot the plaintiif and 
subject to the payment of tlie amount due threunder made a gift of his 
entire property in favoiu- of the defendant, the latter could not retain the 
benefit and at the same time repudiate the burden. Further, the defendant 
being the universal donee was on die principle embodied in the next 
section liable to pay the debts out of the estate in his hands — Ram Sarup 
V. Shiv Datjal, A.I.R. 1940 Lah. 285, 42 P.L.R. 307, 190 I.C. 463. 

Where a mortgagor makes a gift of a part of a property mortgaged 
by him and charges the said part with a portion of the mortgage-debt and 
orders that till the payment of tlie said portion the transferee is to pay 
interest to the mortgagee on the amount of the proportionate charge from 
year to year, the transferee takes die gift burdened \i4th the liability for 
interest — A^isar v. Manfur, A.I.R. 1936 Oudh 47 (48), 159 I.C. 54. 

A gift by a person to his children on condition tliat they should allow 
him to continue in the enjoyment of the income of the property until his 
death is not invalid— Mfl Shin v. Ma Then, A.I.R. 1934 Rang. 129 (131), 
150 I.C. 966. 

In the case of an out and out transfer by gift followed by a direction 
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to the donee to maintain the donor, the direction is only a pious wish. 
On th^ other hand, if the gift deed starts with a statement that it is made 
with the object of providing for maintenance of the donor and it is followed 
by the operative clause, the gift is subject to tlie liability to maintain the 
donor — Gangadhara v. Kulathu, A.I.R. 1952 Tr.-Coch. 47. 

For acceptance of an onerous gift, acceptance of the gift itself is 
suflBcient ; there need not be any separate and express acceptance of the 
onerous condition also at the same time. Tlie acceptance of the gift will 
carry with it the acceptance of tlie onerous condition also, even though at 
the time of the gift the donee was not aware of such condition, specially 
where the onerous condition is of a trifling nature (payment of Rs. 5 as 
monthly maintenance to a certain person for hfe)— Sarbfl Mohan v. 
Manmohan, 37 C.W.N. 149 (152), 143 I.C. 757, A.l.R. 1933 Cal. 438. 


Disqualified donee : — ^If an onerous gift is made to a disqualified 
person, e.g, a minor, and that person accepts it, he is not bound by his 
acceptance but can make his choice upon attaining majority either to 
accept the gift burdened with the obligation or to return' it. But so far 
as the donor is concerned the gift is complete as against him, and he 
cannot claim back the property unless tlie donee returns it after attaining 
majority (if he so chooses). And if therefore the donee dies in his in- 
fancy, the donor cannot resile from his gift and resume tlie propertj' 
treating the gift as inchoate or revocable. The property nill in such a 
case pass to the heirs of the! donee — Subramania v. Lakshmi, 20 Mad. 147. 


128. Subject to the provisions of section 127, where a gift 
. consists of the donor’s whole property, the 
mversa once, ^jonee is personally liable for all the debts 

due by and liabilities of the donor at the time of the gift to the 
extent of the property comprised therein. 


Amendmen : — ^Tlie words "and liabilities of’ have been added by 
sec. 60 of the T. P. Amendment AcC (XX of 1929). 


646. Universal donee ; — ^Tlie essential condition to constitute a 
universal donee is that the gift must consist of the donor’s xvhole 
property. If any portion of the donors propertj', no matter whether 
it is moveable or immoveable, is excluded from the operation of 
the gift or the endmvrnent, the donee is not a universal donee. The 
creditor is entitled to the benefit of this section against g person who is 
a universal donee and notliing short of a universal donee — Shyam Behari 
V. Maha Prasad, 1930 A.L.J. 99, A.I.R. 1930 All. 180 (182), 123 I.C. 324. 
Where at the date of the gift-deed tlie donor owns the equity of redemp- 
tion in certain mortgaged property and has not included in the deed of 
gift, the donor cannot be said to have transferred his whole property within 
the meaning of this section and the donee cannot be said to be the uni- 
versal donee — Ram Raj v. Lai Chandra, A.l.R. 1941 Oudh 205, 1941 O.W.N. 
56. But where for all practical purposes the donee holds the entire pro- 
perty of the donor, he must be deemed to be a universal donee, even 
though a small portion of the gifted land is held by the donor on rent — 
Shahzad v. Madan, A.l.R. 1933 All. 146, 140 I.C. 120. Thus the mere fact 
that some insignificant part of the propeity, was retained by the donor 
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for liersclf did not derogate from the universal nature of tin* donn-s 

Bapurao v. BuJakidns, A.I.R. 19-14 Nag. 225, I.L.R. 19 n Nag. 19 j. ,\ 
universal donee is liable only to the e.xtcnl of the prcijHrtv rict i\til by 
him under the gift, not duly applied by him Uiwards ijavrm nt of ib’e 
debts— Zb/d. If a person makes a gift of all his immove.ilile pn)i« rlies, 
but not of all the moveable properties, the donee caiinol bi* called .> 
universal donce—Aurtidh v. Lachmi, 50 All. SIS, 26 A.L.J. 75-5, A.l.H. 192S 
All. 500 (502), 115 I.C. 114. Where a XIaliomed.in made a gift of the 
whole of his estate to his son and directed him to pay bis debts, the son 
was a universal donee and he was liable to pay all the debts of the 
donor. There is no rule of Mahomedan law which eoniliels with the jini- 
visions of this section — Ahid Husain v. Rnni Kidh, 7 O.W.^ 'I. .>12. A.I.R. 
1930 Oudh 268. Where a widow owns two sets of properties, in oni' of 
wliich she has only a widows estate and in other she has an absolute 
interest (being her stridhan) a surrender deed in fa\-oiir of her daughter 
of the properties can operate to transfer her stridhan but not the widow's 
estate, and the daugliter cannot be regarded as a universal donee so as 
to make Iier liable for the debts of ii'er mother — Tfiiruvcnkcdastcami 
Mudaliar v. Palani Amma]^ A.I.R. 1961 Mad. 291. 

Tlie position of the universal donee and the universal legatee is 
practically the same. In the case of the former it was necessary to pro- 
vide for his liability under this section, as otherwise in c.asc of personal 
liabilities the donor being alive the donee would escape all liability. It 
was not necessary to makq similar provisions in the Succession Act where 
the estate of the deceased must be deemed to be the balance after all 
liabilities were paid off — Joti Prasad v. Bahai Singh, A.I.R. 1913 All. -ISl, 
1945 A.L.J. 347. 

The creditor’s right to follow the i>ropcrtics in the hands of a uni- 
versal donee has to be c.sercised by a suit and not merely by levying 
execution against the properties in their hands under a decree ol)tained 
against the! donor — Mtihainaihu v. Muhamathu, A.I.R. 1952 Tr.-Coch. 2^3. 

If a donor has two projjerties P and K, of which P is mortgaged to 
another, and the donor makes a gift of property K only, the donee is not 
a universal donee. So long as the property P h.as not been foreclosed by 
the mortgagee, the donor is still the owmer of it : consequently if it is iwjt 
included in the gift, it cannot be said that the gift consists of the donor’s 
whole property — Brij Raj v. Ram Datjal, 7 Luck. 411, 13-5 I.C. 569, .X.I.R. 
1932 Oudh. 40 (43). 

Under this section the reversioners, in whose favour the holders of 
the Hindu widow’s estate relinquished tlieir interest by a family arrange- 
ment as donees, would be liable for the debts of their donors — Sudhainotjcc 
V. Bhujendra, A.I.R. 1937 Cal. 226 (228, 229) 172 I.C. 121. 

’Tlie rule enacted in this section is independent of sec. 55. Tlicreforc 
a creditor is not bound to get the gift set aside under that section in order 
to get himself paid, but can proceed against the donee under this .section. 
Further, sec. 53 speaks of fraudulent transfers of inunovcahlc property, 
whereas the present section applies to both moveable.; and immn\'c;ibles 
and the gift under this section is not necessarily fraudulent. If the cift is 
fraudulent and the property immoveable, see. 55 applies ; if it is honest. 
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remedy may be had under this section. And so the Law Commissioners 
observe : — "Gifts of ones whole property to a relation or fileud are not 
uncommon before an execution or in anticipation of insolvency. For such 
cases of fraud, sec. 53 suj^a provides, when the property is land. But 
an universal gift may conceivably be honest and comprise moveable pro- 
perty. Section 128 therefore specially provides for sudi gifts.” 

The rule in this section is different from tliat in England. Under the 
English law, a universal donee is not bound to discharge the doner s debt 
except on tlie latter’s death or insolvency or when the transfer has been 
made with intent to defraud creditors. 

Where the donor had contracted secured as well as unsecured debts 
from the same person, the creditor can tack the unsecured debts to the 
secured ones, and claim that the universal donee will not be allowed to 
redeem the mortgage alone without paying off the unsecured debts as well, 
although the original mortgagor (the donor) could have redeemed the mort- 
gage without paying off the unsecured debts — Ragho Govind v. Balmnf, 
7 Bom. 101. 

Trustee ; — The case of a gift is different from that of a trust created 
by the debtor for payment of his debts in which the trustees get no benefit 
for themselves, and even if the deed of trust comprises aU the property of 
a debtor, the author of the trust, the trustees would not be personally liable 
for any debt due from the author of the trust — MatmuzzamOfi v. Hunter, 
14 Luck. 548, A.I.R. 1939 Oudh 161 (174), (1939) O.W.N. 420. 

129. Nothing in this Chapter relates to gifts of moveable 

Saving of donations property made in contemplation of death, 
mor/is causa and Mu- Or shall be deemed to aifect any rule of 
hammadan Law. Muhammadan Law. ***** 

• Amendment ; — The words “or save as provided by section 123, any 
rule of Hindu or Buddhist Law” have been omitted by sec. 61 of the T. 
P. Amendment Act (XX of 1929). 

This section, as it stood before the amendment, kept the rules of Hindu 
law unaffected by anything contained in this Chapter — Forman Ali v. Uzir 
Ali, A.I.R. 1938 Cal. 157 (159), 42 C.W.N. 14, 66 C.L.J. 125, 175 I.C. 712. 

Extension to the Province of Delhi ; — 'This section has been extended 
to the following areas in the Province of Delhi, namely : — (a) Area within 
the jurisdiction of the Delhi Municipal Committee ; (b) area within the 
jurisdiction of the New DelliJ Municipal Committee ; (c) area within the 
jurisdiction of die Notified Area Committee, Civil Lines ; and (d) area 
within tlie jurisdiction of the Notified Area Committee, Fort — See Gazette 
of India, Part I, dated 23rd November, 1940, Home Dept. No. 61/40— • 
Judicial. 

Scope This section exempts donations mortis causa of moveable 
property from the operation of this chapter ; the reason is, that such gifts 
are in the nature of wills, and have been provided for by sec. 191 of the 
Indian Succession Act, 1925. It should be noted that gifts of only move- 
able property made in contemplation of death are excepted here ; a similar 
gift of immoveable property must be made according to the rule under 
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.this.:chapter.' Furdier, it provides that the provisions o£ this chapter shall 
not affect; the, rules of Muhammadan Law. 

■ tf47. Donatio mortis causa gift is said to be made in con- 

templation of death when a man who is ill and expects to die shortly of 
illness delivers to another the possession of any moveable property to keep 
,as a ^ in case the donor shall die of that iUness. Such a gift may be 
resumed by the .giver and shall not take effect if he recovers from die 
-illness during which it was made, nor if he survives the person to whom 
it was made.” — Section 191, Indian Succession Act, 1925. 

The distinction between a gift and a donatio mortis causa is tliat the 
former .takes effect .immediately, while the latter takes effect only on die 
death of the donor ; the latter is revocable at the will of the donor, but 
the fbnner .is not. , 

A gift' made in contemplation of suicide is not a valid donatio mortis 
causa, as tliat would be against public jKilicy — Agnew v. Belfast Banking 
Co,, (1896), 2 Ir. R. 204. 

Before a gift can be repudiated as void in Hindu law on the ground 
that it was made during illness, the donor must be proved to have been in 
very great -physical distress brought on by illness which makes him in- 
capable of thinking and acting properly or of forming a rational estimate 
as regards the consequences of his action. The man must be overwhelm- 
ed with the disease in the sense that his mind must be unsettled by it — 
Forman Ali v. Uzif Ali, supra. When the deceased donor was suffering 
from a. wasting disease, but at the time of the gift, far from being in 
extreme bodily pain, he was freely moving about attending to his normal 
work, it could not be said that it was tiie disease, which impaired his 
judgment ; so the gift was not void on that account— ZWd. 

Where the deceased, a few hours before his death, and in contempla- 
tion of death, caused certain Government papers to be fetched and him- 
self gave tliem into the hands of the plaintiff with the intention of passing 
the property to him, but could not make the endorsement because he was 
too weak . to do so, held that under the circumstances the gift amounted 
to a valid donatio mortis causa — Kumar Vpendra Krishna v. Nabin 
Krishna, 3. B.L.R. O.C. 113. 

** -I ‘ 

j. 648. ‘‘Shall not .-affect: — ^Tl^ section- does not mean that the pro- 
visions of this Chapter' shall not at all apply to Maliomedans, but it only 
lays down that its provisions shall not affect any rule of Mahomendan 
Law. In other words, wheriever the provisions of tliis Chapter shall 
conflict -with those of Mahomedan law, the latter shall prev^. Thus, 
under, the Mahomedan lavv, a gift of immoveable property may be made 
orally by simple delivery of possession, but this’ Qiapter lays dowm that 
such a gift must, be made -by a- registered instrument. Hence tliere is 
a conflict,- and the Mahomedan law must therefore prevail. So again, 
the rules of Mahomedan law as' to revocation of gifts are entirely different 
from, the rule enacted in. sec. 126, and therefore &e Mahomedan law shall 
prevail. See Note 632 under sec. 123 and Note 644 under sec, 126. 

■’ ■ But in so far as the rules of this Chapter are founded upon equity 
and reason, tliey-do not Conflict with -any' rule of Mahomedan law. Thus, 


137 



1090 TRANSFER OF PROPERTY 


[Sec. 129 


sec. 127 being an embodiment of a principle of equity has been held to 
be equally applicable to Hindus and Mahomedans ; see Abdul Sattar v. 
Satyablvusan, 35 Cal. 767 ; also 7 O.W.N. 532 in Note. 646 under sec. 127. 

Giji under Mahomedan law : — ^“For a valid gift inter vivos under the 
Mahomedan law,” observe their Lordships of the Privy Council, “three 
conditions are necessary — (a) manifestation of the wish to give on the part 
of the donor, (h) the acceptance of the donee, and (c) the taking of posses- 
sion of the subject-matter of the gift by the donee, either actually or con- 
structively.” The taking of possession of any part of a Zemindary pro- 
perty is constructively a taking possession of the whole — Md. Adbul v. 
Fakhr Johan Begum, 49 I.A. 195 (209 — 10) ; Amjad v. Ashrai, A.I.R. 1929 
PvC. 14Sf (151), 4 Luck. 305, 56 I.A. 213, 33 C.W.N. 753, 116 I.C. 405. No 
transaction of which the above are not the ingredients is or is to be treated 
as a gift under the Mahomedan law. A gift may be heba simple or 
heba^il-ewaz (gift for an exchange or a return gift) or a heba-ba-shart- 
ui-ewz (a gift with a stipulation for an exchange or a return gift) ; but in 
each case and of every variation of a gift the transaction is a heba under 
the Mahomedan law — Sharifuddin v. Mahiuddin, A.I.R. 1927 Cal. 808 
(814), 54 Cal. 754, 31 C.W.N. 1068, 105 I.C. 67. For an explanation of 
the different kinds of heba and the doctrine of musha see this case. 

Where at the time of marriage a piece of land was assigned by the 
bridegroom to the bride in heu of mahr, the assignment was a simple 
gift (hiba) and neither a sale nor a hiba-bil-ewaz. No writing was 
necessary, as this section exempts a gift by a- Mahomedan. But such a 
gift is subject to the doctrine of Musha and the gift would not be com- 
plete and valid without delivery of such possession as the subject of the 
gift is capable of — Jaitunbai v. Fairubhai, A.I.R. 1948 Bom. 114, I.L.R. 
1947 Bom. 372. 

Under the Shia law a gift is a contract between two parties. The ele- 
ments of proposal and acceptance are the essential constituents of a contract 
of gift. Seisin is also an essential element of a gift. A gift in favour, of 
a person who has not come into existence must fail for the absence of 
acceptance and the presence of contingency or futurity— Stn’/ v. Mushaf, 
A.I.R, 1922 Oudh 93, 65 I.C. 132. 

Oral gift by a Mahomedan in favour of his wife in heu of her 
dower-debt is hiba-bU-ewciz which is pure gift and not saleV Being a 
valid gift! under the Mahomedan law the provisions of Chapter VII of 
this Act are not applicable, and such gift can be made orally and with- 
out registration— Mf-. Kulsum v. Shiam Sundar, A.I.R. 1936 All. 600 
(605), 164 I.C. 515. But see Mt Amina v. Chahd, A.I.R. 1934 

Lah. 705 (707) where it has been held that the provisions of the 
Mahomedan law applicable to gifts do not apply to a so-called gift made 
in heu of dower-debt, that" is hib'a-bil-ewaz which is really of fhe nature 
of a sale. A gift by a Mahomedan to a Hindu is governed by Mahomedan 
lawSomeshtoar y. Barkat UJMi, A.I.R. 1963 All. 469. 

According to Mahomedan law an oral, gift is complete , as soon as a 
declaration of gift and a delivery of possession is given by the donor to 
the donee. When these essential conditions ai-e complied with the gift 
becomes perfectly vaUd^ and if a written deed is executed afterwards. 



Sec. 129] 


TRANSFER OF PROPERTY 1091 


the deed may not be admissible in evidence for want of rcgistratinn, Iml 
the oral gift would be vah'd noftWllistaiiding — Kuhvm v. S/iinrn 
Sunday, supra, and Nasih Alt, v. Wajed Alt, A.l.R. 1927 Cal. 197, -J 1 C.L.J. 
490, 100 1.C, 296. If a gift is reduced to writing it requires lo be rt ^ish r- 
ed—6. Chinna Budha Salieb v. Raja Subbamtna, (195-1) 2 M.L.J. (Aiulli.) 
113. A gift is not complete in the absence of delivery of possession or 
relinquishment of control over the property by the donor— A/uva A/fya v. 
Kader Bux, A.I.E. 1938 P.C. lOS, 32 C.AV.N. 733, 55 I.A. 171, 53 IJom. 
316, 169 I.C. 31 ; Sadik Hussain v. Hashim AU, 3S All. 627 (P.C.). Gam 
Mia V. Wajed Alt, 39 C.W.N. 882. “According to Mahoincdan law" 
observe tlieir Lordships of the Prisy Council, "a holder of properly may 
in his life-time give away the whole or part of it if he conqilics with 
certain forms, but it is incumbent on those who seek to set up such a 
transaction to prove that those forms have been complied wilh, and this 
will be so whether the gift be made with or without consideration. If 
the latter, then unless it be accompained by delivery' of the thing given, 
so far as it is capable of delivery, it will be invalid.. If tlio former, 
delivery of possession is not necessary, but actual payment of the con- 
sideration must be proved, and the bona fide intention of the donor to 
divest himself in preesenti of die property and to confer it upon the 
donee must also be proved [Mehdi Hasan v. Hd. Hasan, 28 All. 4-39 
(449), 33 LA. 68 (76)]. Tlie case of Ranee Khajoaroonnessa v. Roicshan 
Jehan, 3 I. A. 294 (305) supports this statement of the law " — Sadik Husain 
V. Hashim Ali, supra, at pp. 645-46, 

Where a debtor who owes a certain amount (dower-dcbl) lo a 
creditor makes a gift to him of an amoimt cither equal to or greater than 
the amount of the debt, the question whether such payment is towards 
satisfaction of the debt is a question of fact. Tire rule of English law in 
this respect is applicable to India — Sultan v. Salamar Bibi, A.I.I1. 193S 
Mad. 25 (26), 46 M.LjW. 617, relying on Md. Sadiq Ali Fakr Jahan, 
A-I.R. 1932 .P.C. IS, 6 Luck. 556, 59 LA. 1, 136 I.C. 383. 

Areeat under tire Mahomedan law for a fixed period being wilid, it 
follows that the gift of the usufruct of the property for tlie life-time of 
the donee is valid as areeat, tliough it would not be included in the term 
hiba — Naziruddin v. KJiairat Ali, A.I.R. 1938 Oudh 51 (53, 54), 172 I.C. 
884. 


Tire- Local Government in the exerdse of the powers conferred on 
them by see, 1 of this Act has e.\tended sec. 123 of this Act to Burma. 
This must mean that the Local Government has e.\tcndcd sec. 129 also, 
because the power conferred by sec. 1 to extend “the whole or any part 
of this Act” does 'not authorise the Local Government to extend any 
particular section of the Act so as to give that section a different opcr.ilion 
from that which it has| in the Act itself read as a whole, and tlius to abro- 
gate in the area to which the extension is made the evisling rule of 
Mahomedan law as to delivery of possession regarding gifts as lo which 
the Legislature has expressly provided that it should remain iinaffcdcd 
by this Act. So in Burma, the rule of Maliomedan l.aw, viz., that a gift is 
perfected by delivery' of possession, applies ; see Afn Afi v. KeV^nd^ 
Ammal. 5 Rang. 7 (PjC.), 31 C-AV.N. 625, 100 I.C. 32 A.l.R. 1^, PC. 
22. A recent Pull Bench of the Rangoon High Court have held that a 
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gift of imm oveable property in Burma by one Mahomedan to another is 
invalid if not made by a registered instrument. It is not rendered good 
by virtue of sec, 129 vbichl only enacts that if there is. any rule of 
Mahomedan law, e.g., delivery of possession, it shall not be afiFected by 
anything contained in Chapter VII — Ma Asha v. B. K. Haidar, A.I.R,. 
1936 Rang. 430 (F.B.), 14 Rang. 439, 164 I.C. 984. 

Rules of Mahomedan law have no application to a gift of an action- 
able claim. Such' a gift by a Mahomedan in favour of his son is valid 
if the requirements of sec. 130 are fulfilled — H. H. Iqbal Mahomad Khan 
Natcab v. ControUei\ of Estate duty., Qujrat, 53 I.T.R. (E.D.) 51. A transfer 
of a part of an actionable claim is permissible — Ibid. S .130 applies to an 
assignment of a decretal debt by a Mahomedan, hence oral gift is void 
— Ahmad Hossain v. Bibi Naeman, A.I.R. 1963 Pat. 30. 


CHAPTER VIII. 

Of Transfers of Actionable Claims. 

130 . (1) The transfer of an actionable claim whether 
Transfer of actionable wUh OT wiiJiout consideration shall be effec- 
ciaim. ted only by the execution of an instrument 

in writing signed by the transferor or his duly authorised agent 
* * shall be complete and effectual upon the execution of 
such instrument, and thereupon all the rights and remedies of 
the- transferor, whether by way of damages or otherwise, shall 
vest in the transferee, whether such notice of the transfer as is 
hereinafter provided be given or not : 

Provided that every dealing with the debt or other action- 
able claim by the debtor or other person from or against whom 
the transferor would, but for such instrument of transfer as 
aforesaid, have been entitled to recover or enforce such debt 
or other actionable claim, shall (save where the debtor or other 
person is a party to the transfer or has received express notice 
thereof as hereinafter provided) be valid as against such 
transfer. 

(2) The transferee of an actionable claim may, upon- the 
execution of such instrument of transfer as aforesaid, sue or 
institute proceedings for the same in his own name .without 
obtaining the transferor’s consent to such suit or proceedings 
and without making him a party thereof. 

Exception.-^oibmg in this section applies to the transfer 
of a marine or fire policy of insurance “or affects the provi- 
sions of section 38 of the Insurance Act, 1938”. 

Illustrations. 

(i) A owes money to B, who transfers tlie debt to C. B then demands 
the debt from A, who, not having received ndtice of the transfer as 
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prescribed in section 131, pays B. The payment is valid, and C cannot- 
sue A for the debt. 

(ii) A effects a. policy on liis own life with an Insurance Company and 
assigns it to a Bank for securing tlie payment of an existing or future debt. 
If A dies the Bank is- entitled to receive the amount of the policy and to 
sue on it witliout the concurrence of A’s executor, subject to the proviso in 
sub-section'll) of section 130 and to the provisions of section 132. 

Amendment : — ^By section 62 of the T. P. Amendment Act (XX of 
1929), the words "and whether with or without consideration” have been 
added and the words “noh-vithstanding anything contained in sec. 123” 
have been omitted. 

Tlie result is that a gift of an actionable claim even by a Muhammadan 
must be made in writing. 

In Ihe E.\-ception of this section the last few words within inverted 
commas were added by the Insurance Act IV of 1938, s. 121. 

648A. Actionable claim : — Tlie definition of actionable claim is con- 
tained in sec. 3. Tliis definition has been substituted by the Transfer of 
Properly Amendment Act (II of 1900) for the old definition which ran 
ihiis : — ^"A claim which the Civil Courts recognise as affording grounds 
for relief is actionable, whether a suit for its enforcement is or is not 
actually pending or likely to become neccssai-y.” But this definition was 
too wide and covered evei-y claim for whidi an action would lie in Courts, so 
as to include claims arising out of sales, gifts, mortgages or leases, of 
immoveable properly or exchanges or gifts of moveable property within 
its provisions. It was subjected to different interpretations by different 
High Court.s, and tlicy were at hopeless variance with one another as to 
whether a mortgage-debt was included in the term “actionable claim." 
Tliis conflict has now been set at rest by the Amendment Act of 1900, and 
the definition has been narrowed down to that given in section 3, from 
which a mortgage-debt has been expressly excluded. 

A gift of a fixed deposit in a bank is not a gift of moveable property, 
but is the gift of an actionable claim. Tire handing over of die fixed 
deposit receipt is not enough and a document in ivriting signed by the 
transferor is necessary — Rajeshwari v. Mohan Bikram, A.I.R. 1945 All. 
409.1 A right to recover insurance money on the death of the assured 
or on c.\’piry of the endowment period is an actionable claim. Its trans- 
fer may be absolute or conditional on the assignee surviving die assured 
— Soma Sekharrao v. Mishra, A.I.II. 1944 Nag. 185, I.L.R. 1944 Nag. 871. 

Actionable claims can be validly ti-ansfencd by execution of a trust 
deed in favour of trustees — Official Trustee v. Cheppendali, A.I.R. 1944 
Cnl, 335, 47 C.IV.N. 441. Provident fund amount payable after retire- 
ment can be a subject-matter of trust. It is an actionable claim. Trust 
of such fund though not registered is valid though' die precise amount is 
not ascertainable on the date of trust— ibid. 

As to what are and what are not actionable claims, see Note 21 under 
sec. 3. 
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649 . Scope of section : — Tliis section .irnplies that every actionable 
claim is transferable and the section points out how it .may be transferred 
— Abu Mohomed v. S. C. Chunder, 36 Cal. 345 (351). 

Under the English law there is a distinction between an absolute 
transfer of a chose in action and a fi-ansfer by way of a charge. This 
section makes no such distinction and the provisions hereof apply to both 

Santuram v. Trust of India Assurance Ca., A,I.R. 1945 Bom, 11, 46 

Bom. L.R, 752. The word ‘transfer’ means not only an absolute transfer, 
but also covers transfer of actionable claims by way of mortgage — Mulra] 
V. Yisioamah, 37 Bom. 198 (P.C.), 17 C.W.N. 209, 17 I.C. 627 ; Mutlm 
Krishna v, Veeraraghava, 38 Mad. 297, 21 I.C. 316 ; V enhitachalam. v. 
Svhramanya, 14 I.C. 144, 1912 M.W.N. 461 ; Kali Mohan v. Empire of 
India Life Assurance Co., 44 C.W-N. 593 ; Official Assignee v. Hukum 
Chand, A.I.R. 1941 Mad. 147, (1940) 2 M.L.J. 891, 1940 M^W.N. 1290. 
Section 134 provides for die transfer of a debt by way of mortgage. 
Where a person hypothecates all his book-debts, present and future, as 
security for the balance of his account, the hypothecation creates a valid 
charge on, or to use the term familiar in English law, assignment .of, the 
future book-debts of the debtor. But nothing passes under such an 
assignment until the property comes into present existence — Balthazar & 
Son, Ltd. V. Official Assignee, A.I.R. 1938 Rang. 426, (1938) R.L.R. 480... 

An agreement between a debtor and a creidtor that the debt owing 
shall be paid out of a specific fund coming to the debtor, or an order given 
by a debtor to his creator upon a person owing money or holding fmids 
belonging to the giver of tlie order directing such person to pay such 
funds to the creditor, operates as an equitable assignment of tliat part 
of tlie debt or funds to which the agreement or order refers — Thakur 
Das V. Malek Chand, A.I.R. 1933 Lah. 102 (103), 14 Lah. 325, 144 I.C. 
6.; Official Liquidator, Travancore, N. B'. S. Co. v. Official Liquidator, 
Tramneore N. & Q. Bank, A.I.R. 1940 Mad. 2-58, 1939 M.W.N. 1054 ; P. 
Venkata Boo v. M. China Venkatapathy, A.I.R, 1965 Andh. Fra. 410. 
But die assignee is under an obligation to refund to the assignor any 
surplus that may remain after discharge of the liability — Ibid. So far 
as the Indian Courts are concerned regarding the creadon of equitable 
charges in respect of properly which may come into being in future, 
the Courts are bound to follow the strict requirements of the Indian 
statute, and under the provisions of die present Act such an equitable 
assignment or equitable charge can only be created by a document in 
writing as provided by tlus section — B. N. Railway Employees' Urban 
Bank v. Seager, A.I.R. 1942 Pat. 307, 23 P.L.T. 135. 

A right to recover back^the price paid under a contract of sale on 
the vendors failure to make over possession to die purchaser can be 
transfened under tliis. section — Damo^iar v. Allabux, A.I.R. 1943 Nag. 332, 
I.L.R, 1943 Nag. 762. Where a Hindu widow embraces a civil death 
on her re-marriage, the next reversioner succeeding to the estate can en- 
force an actionable claim in respect of land settled on bliag cultivation by 
the widow. No question of transfer of an actionable claim by a written 
instrument arises in such a case— Harr v. Jugal, A.I.R. 1954 Pat. 32. 

It is within the competence of the holder of a life policy to make a 
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conditionnl sssignmGnt of grcIi of liis policies, wlictlicr 311 cI^do\^'^ 1 c^ll or 
an ordinary life policy, providing therein that in the event of the death of 
the assignee, tlie benefits of tlie policy would revert to him and the 
assignee is alone enUtled to receive the sum assured in ciise of the death 
of the insured before the day named— Shamdos v. Sabilribai, A.l.R. 1937 
Sind 181, 1/0 l.O. 225. The hypothecation of a life policy can only be 
made by an' instrument in writing whidi need not be in terms an absolute 
transfer, but it must be clear from the instrument that the deposit of llic 
life policy isl being made widi tlie intention of creating a title in the person 
with whom the deposit is made— Kali Mohan v. Empire of India Ufa 
Assurance Co., supra ; Official Assignee v. Hukttm Chand, supra- But a 
mere intentioni to create a pledge does not amount to a pledge within the 
meaning of this section — Ibid. An instrument evidencing a pledge and 
nb^ng more cannot be read as an assignment and therefore docs not 
satisfy the requirements of this section— Ibid. Although the pledge has 
a special interest in the property as the holder of security, he is not a 
transferee— ^Zbirf. 

In a Madras case it was held, following the English law, that the 
transfer of a debt must be of the whole debt, and that a transfer of a 
portion of a debt is not recognised — Doraisami v. Doraisami, 48 M.L.J. 
432, A.I.R. 1925 Mad. 753 (756), following Durham v. Roberfson, (1S9S) 
1 Q.B. 765. But in a subsequent case of the same High Court it has been 
ruled tliat although a transfer of a part of a debt was not recognised in 
English Common Law, the assignment of a part of a debt has always been 
held to. be good in Equity, and is deemed to pass the property in that 
portion of die debt. In enforcing sudi claim it would be neeessaty to 
implead the owner of the other portion of the debt, but ajiart from that 
there is no objection in equity to the enforcement of a claim for part 
parent of a 'debt — Rafamiet v. Subramaniam, A.l.R. 1928 Mad. 1201 
(1207),- following In re Steel Wing Co., [1921] 1 Qi. 549, and virtually 
dissenting from Doraisami v. Doraisami, supra ; Rajamier v. Subramaniam, 
has been followed .in Official Liquidator,' Travancore N. B. S. Co, v. 
Official Liquidator, Travancore N. & Q. Bank, supra. Relying upon the 
earlier Madras case, the Calcutta High Court has held that an assignment 
of a debt to be valid must be of the whole debt, ^^'here parhicrs in a 
firm became insolvent and there was also a minor partner, the assignment 
by the Official Assignee of debt due to tiie firm could not be said to be 
of the whole debt, because the minors interest in the partnership could 
not be assigned — Ghisulal v. GumbJ$rmull, A.I.R. 1938 Cal. 3/ 1 (381), 62 
Cal. 510,' 89 CW.N. 606, 164 I.C. 111. Following this case it has been 
held that where tire debt is a joint debt, an assignment by one of the 
joint creditors would not enable the assignee to enforce die pa>Tncnt of 
the whole debt — In re A. K. Fazlaf Huq, A.l.R. 193/ Cal. 532. In Biln 
Haliman v. Bihi Umadatunnissa, A.I.R. 1939 Pat. 506 (SOS), 181 I.C. 3/, 
Wort, J. of tire Patna High Court has- held (obiter) that a part of a debt 
or part of a chose in action is not assignable. But in a later case Harris, 
C.J. and Fad AK, J.' of the same High Court have held that the T. P. 
Act does not recognize any distinction betw'een the whole debt and p.rrt 
of a debt. Both may be transferred under the Act if they ramc under 
the category of '"actionable claim as an actionable claim is propcrlj . 
Or. 2, r. 2, C. P. Code being a rule of procedure does not affect the right 
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of transfer. It does, howevef, bar the right of suit in certain cases 'and 
it may prevent the transferee of a part of a debt enforcing his- claim and 
thereby make the transfer nugatory, as under Or. 2, r. 2, G. P. Code a 
single cause of action cannot be allowed to be spilt up into several causes 
of action' — Durgi Singh v. Kesho ImI, 18 Pat. 839, A.LR. 1940 Pat. 170,' 
185 I.C. 514. Hie same view has been taken by the Lahore High Court 
in Ram Kishen\ v. Gurdial, A.I.R. 1941 Lab. 337, where it has been' further 
held ’tliat an action can be maintained for a part of a debt transferred 
provided the transferee makes the transferor and the other transferees 
concerned parties to the suit. Such a suit cannot fail merely because 
on the objection of the debtor the other assignees were struck off the 
record — Ibid. 

A as sole proprietor, of A and sons, made a contract with, B. A 
then as karta of the joint Hindu family firm of A and sons assigned the 
bmefit of die said contract to C. This assignment does not ^ect B's 
liability to pay A and in law to pay bis assignee C. The apprehension 
of B that by paying the assignee he would not get a complete discharge 
is baseless because the coparceners having no privity of contract ivith him 
caimot sue B under the conti'act — Jethalal v. Municipal Corporation, A.LR. 
1954 Bom. 167. 

A transfer of an actionable claim is to be distinguished from a nova- 
tion of a contract, wliich does not require any writing. Tlius, where there 
Ss a, debt due by A to B, and another debt due by C to A, and tiite three 
parties meet and agree that instead of A paying B, and C paying A, C shall 
pay B. Tlie result of such an arrangement is to destroy the old debts 
which A owed to B, and which C owed to A, and to substitute a new 
debt by C to B. This is something different from a mere transfer of the 
debt — Ji(oraj v. Lalchand, 56 Bom. 462, 34 Bom, L.R. 837, 139 I.'C. 582, 
A.LR. 1932 Bom. 446 (447) ; see also Kadusaa v. Siirajmal, A.LR. 1936 
Nag. .37 (38, 40), 161 I.C. 787.., 

. ; .A dedication is not a transfer ; consequently, a dedication of an action- 
able claim to a temple is not a transfer of an actionable claim,. and is .not 
governed by section 130, but may be made orally — Bhopatrao v. Sri Ram- 
chandra, A.LR. 1926 Nag. 469, 96 l.C. 1004. 

As this Act is not in force in tlie Punjab, the technical rule requiring, 
an assignment of an actionable claim to be mad© in writing is not appli- 
cable to tliat province. Consequently, an oral assignment of a promissoty 
note is valid— Loc/m Ram y. Hem Raj, 33 P.L.R. 120, 134 LC. 121. Sec- 
tion ISO can, however, be invoked to justify the assignment of a debt as' 
an actionable claim, as the principles of the Act as distinct from its techni- 
calities should be applied to the Punjab — Ram Kishen v. Gurdial, supra'. 
In provinces where the Act does not apply, a Iwndi can be assigned orally 
subject to all equities as a chose in action independent of the Negotiable' 
Instruments Act XXXVI of 1881, so as to give the assignee locus standi\ 
to sue thereon— KaZ« Ram v. Feroze Slwh, A.LR. 1941 Pesh. 45 j Ram' 
Rattan v. Qobind Ram, A.I.R. 1939 Lab. 501, 185 I.C. 426. , . 

Effect of clause (1) : —The effect of cl. (1) in the cases which it covers ' 
is to confer without notice to the debtor a legal title on thctransferee as 
opposed to an '.equitable title 'oiJy But' it cannot be too strongly eih- 
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phasised tliat its purpose and eEect is merely to confer a title and to enable 
the assignee to sue in his own name and has nothing to do with possession 
re Stepheits, A.I.R. 1938 Rang. 1 (5), 175 I.C. 786. 

650a Transfers how effected t — A transfer of an actionable claim can 
be effected simirly by the execution of an instrument in writing. Nothing 
more is necessary. Tire provisions of secs 54, 59 and 123 regarding sales, 
mortgages and gifts do not apply to a sale, mortgage or gift of an action- 
able claim. A gift of an actionable daim may therefore be made without 
a registered instrument as required by sec. 123 — Syed Yacoob v. Pancha 
Bibi, 4 L.W. 339, 38 I.C. 248. This is now made clear by the amend- 
ment made in 1929 by which tlie words “whether with or vnthout con- 
sideration” have been newly added in this section. See Notes under 
heading “Amendment” above. The view expressed by Duckworth, J., in 
K, V. v. Chettiar, 5 Bur. L.T. 179, A.I.R. 1927 Rang. 39, that a transfer 
of an actionable claim can be made only by a registered instrument, is 
erroneous. 

Tile transfer can only be made in writing— Velayutham v. PilUiyar, 
9 M.L.T. 102, 9 I.C. 287 ; an oral transfer is not valid — Raman Chetty v. 
Nagaratna, 11 M.L.T. 246, IS I.C. 880. Tlie rent in arrear and current 
due can only be transferred “by the execution of an instrument in writing 
signed by the iransferor or his duly authorized agent ” — Rameshwar v. 
Ruknath Kseri, A.I.R. 1923 Pat. 165 (166), 67 I.C. 451. Even a gift of an 
actionable claim by a Mahomedan must be in writing— Mf. AUmtinnissa 
v. Abdul, Aziz, A.I.R. 193S Pat. 527 (529, 530), 165 I.C. 298. See "Amend- 
ment”, ante. The mere delioenj of a promissory note witliout any 
endorsement or written transfer is not sufficient to effect a transfer— A7c/iot/ 
Kvmar v. Hart Das, 18 C.W.N. 494, 22 I.C. 510. So again, the mere 
deposit of a policy of life insurance does not effect ai transfer (mortgage) 
of the policy in favour of the depositee — Mulraj v. Visioanath, 37. Bom. 
198 (P.C.)', 17 I.C.- 627 ; Official Assignee v. Thompson, 8 Bur. L.T. 157, 
80 I.C. 60i See also Offleial Assignee v. Hukumchand, A.I.R. 1941 Mad. 
147, (1940) 2 M.L.J. 891, 1940 M-W.N. 1290 and- Kali Mohan v. Empire 
of India Life Ashirance Co., 44 C.W.N. 593. A life poh'cy may be validly 
assigned by an instrument in writing signed by the transferor. It is im- 
material if such instrument is written on a separate piece of paper or is 
endorsed on the policy itself. Tliough an endowment policy creates a 
contingent, interest, it is assignable under sec, 130 read mth sec. 21 — 
Shamdas v.' Sabiirihai, A.I.R. 1937 Sind 181, 170 I.C. 225. When A had 
effected a policy of insurance upon his own life and it was expressed to be 
for the benefit of his wife, held that in the absence of an assignment m 
writing, the beneficial interest under the policy would not pass to A’s 
widow upon his death — Shankar v. Umabai, 37 Bom. 471, 19 I.C. 736. In 
this case, sec. 6 of the Married Women’s Property Act (III of 1874) could 
not be applied, because that section was held to be inapplicable to a 
policy of insurance effected by. a Hindu for the benefit of his wife and 
children. . But this ruling (37 Bom. 471) is no longer good law in view of 
tjie enactment of the Married Women’s Property Amendment Act C^HI- 
of. 1923), which makes the provisions of sec. 6 of the Married Womens 
Property Act, 1874 applicable to policies effected by Hindus, Muham- 
madans, etc.', after the 1st April 1923, See also Krkhnan v. Velayu, I.L.R. 
(1938) Mad. 909 (F.B.), - - - 
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Tlie validity of an assignment of 'an actionable claim involving a 
foreign element is to' be deteimined by the proper law of the assignment 
— Rabindra N. Maitra v. Life Insurance Corporation of India, A.I.R. 1964 
Cal. 141. No written instrument is necessary for the assignment of a 
joint promissory note in partition — Asuram v. Niranjahdass, I.L.R. (1963) 
13 Raj. 963. 

Ah arrangement made by the partners on dissolution of a partnership 
that the remaining partners are to be entitled to the debt due to 
tlie firm is an airangement amounting to a transfer of an aetionable claim 
and as such can only be made by a writing signed by the other partners 
—Virbhandas v. Dasumal, A.I.R. 1939 Sind 288 (289), I.L.R.. 1939 JCar. 
344, 185 I.C. 28 ; see also Mulchand v. Shamdas, A.I.R. 1941 Sind 73. But 
see Bharat Prasad v. Paras Singh-, A.I.R. 1964 All. 15. 

Hie words "duly” as used in this section means “lawfully”, and 
where the law requires a person to be lawfully authorized, the ratifica- 
tion of assignment by an agent will have retrospective effect and cure 
a defect in liis authonty—Govardhandas v. Friedmans Diamond Trading 
Co., A.I.R. 1939 Mad. 543, 1939 M.W.N. 290, 49 M-L.IV. 375. 

An assignment of an actionable claim must conform strictly to the 
provisions of tliis section, and there must be words of toansfer in the 
instrument — Balaram v. Gopinafh, A.I.R. 1954 Or. 44 ; Alkash Ali v. Nath 
Bank Ltd., infra. tVliere a letter written by an insurance agent did not 
show tliat he was transferring his interest in the commission and it was 
not addressed to tlie chief agent, it was held that the letter did not effect 
an assignment of tlie commission — ibid. See in this connection Union of- 
■India v. Bank of the East, A.I.R. 1954 Ass. 23. This section does not, 
however, require tliat the assingnment of an actionable claim should be 
in any particular form or that there should be consideration for it. No 
particular words are 'necessary if Uie intention ’to transfer is clear from the 
language used—Ramastcami v. Manickam, A.I.R. 1938 Mad. 236 (238), 47 
M.L.W. 118 j Aikash Ali v. Nath Bank Ltd., A.I.R. 1951 Ass. 56, (1951) 
3 Ass. 1. A power of attorney e-\ecuted by a contractor in favour of a 
bank embodying an arrangement tliat the bank would advance money to 
the contractor on the security of tlie bills that were to accrue due, and 
it gave die bank the necessaiy authority for collection of the bills : Held 
that it served the purpose of a ivriting required under this section — ibid. 
An endorsement on tlie bond containing a direction to pay the amount 
due on die bond to the plaintiff, coupled widi die delivery of die instru- 
ment so endorsed to the plaintiff, amount to a valid toansfer of die instru- 
ment so as to enable the plaintiff to sue upon it— Rama Iyer v. Venkaia- 
cl^Uam^ 30 Mad. 75; Kissen Gopal v. Bavin, 42 C.L.J. '43, 89 I.C. 735, 
A.I.R. 1926 Cal. 447. Tliere is no transfer of an actionable claim when 
a conti'actor gives sole power of attorney in favour of a bank advancing 
him money on overdrafts and surrenders all rights to receive payment 
of bills ; and sec. 130 is not attracted-^Bon/c of East v. State of Assain, 
A.I.R. 1958 Assam 22 ; Madan Monohar v. Narayan Sadashio, 1958 Nag. 
L.J. 279. A non-negotiable promissory note may be assigned by a separate^ 
deed without any endorsement on the note itself and die assignee iviU be 
entided to sue upon it — Sugappa v. Gooindappa, 12 M.L.J. 351. It would 
also be sufficient if the transfer is evidenced by a partition list ; for the 
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partition list is a writing and therefore satisfies the requirements of this 
section— Ven/vCfatfri v. Lakshminarasimha, 21 M.LJ. 80, 8 I.C. 83. An 
assignment made in a statement of accounts by way of an entry in an 
account book is an assignment in writing within the meaning of this 
section— Seetharama v. Narayanaswami. 47 I.C. 749. If a bond is deliver- 
ed by the creditor to the transferee without any endorsement on it, and 
the creditor also gives a letter to the transferee in which he requeste tire 
debtor to pay the money to the transferee, the letter constitutes a valid 
assignment under this section-— Konjeti V'eerasaicmy v. Varada Veerasawmy, 
13 M.L.T. 77, 16 I.C. 70S. Whether certain bales of cotton held as security 
hy one creditor were transferred in favour of another to be held by him 
as security, and the nejct day the debtor wrote to the latter a letter winch 
after stating the total amount of indebtedness continued: “As against 
the said amount our bales which are l)dng with (previous creditor) and are 
got transferred, to your name,” held ftat the writing amounted to a valid 
transfer — Jivraj v. Ldlchand, 56 Bom. 462, 139 I.C. 582, A.I.R. 1932 Bom. 
446 (448). - A deposit receipt of a Bank may be valicQy assigned by an 
endorsement on tlie receipt together with a letter given to the transferee 
in wliich the transferor directs tlie Bank to pay the money to the bearer 
— Seihna v. H'emingiaay, 38' Bom. 618, 16 Bom. L.E.. 534, 28 I.C. 144. The 
right to enforce the reserve liability of a shareholder is an actionable claim. 
Where a company has completely assigned its right to receive imcalled 
share capital to another Corporation by way of an English mortgage, the 
uncalled money can be recovered only by the transferee Corporation and 
not. by the liquidator of the transferor company — Narayan Chettiar, lu- 
re, A.I.R. 1958 Mad. 34. 

Tlie instrument in writing by which the actionable claim is transferred 
must be an instt-ument of franker. A deed of relinquishment is not an 
instrument of transfer, and tlierefore where a partner of a partnership 
business e.\ecuted a deed of release by which he gave up his claim to die 
business and declared that henceforth the business should be conducted 
by H and D, held that there was no transfer in favour of H and D, and 
no title passed to them — Dharam Clvmd v. Mouji, 16 C.L.J. 436, 16 I.C. 
440. If on the dissolution of a joint family firm a promissory note in 
favour of the firm is allotted to tlie share of one of tlie partners rvithout 
any indorsement or written instrument the allottee get a good title as the 
transaction is not hit by sec. 130 — Asiiram v. Niranjandass, I,L.R. (1963) 
13 Raj. 963. 

There must.be words of transfer in the instrument of transfer. A 
mere notice to the debtor asking him to pay the debt to the assignee, does 
not amount to a transfer of the debt ; thus, where the assignment of a 
debt consisted of a letter from tlie assignor to the assignee and another 
letter-by tlie assignor to the debtor intended to be a notice under sec. 130, 
T. P, Act, and the letter of assignment (which was not proved to be 
stamped) was lost, held that the second letter, which was merely a notice 
to the debtor not containing any words of transfer nor referring to the 
transfer, was not sufficient to operate as an instrument of transfer. An 
instrument of transfer should, except in special cases, be in favour of tlie 
assignee, whereas a" notice is addressed to- the debtor — Doraisami v. 
Doraisami, 48 M.L.J. 432, 87 I.C. 382, A.I.R. 1925 Mad. 753 (754). _So 
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also, a mere direction for payment of money to a certain person does 
not amount to an assignment of the money to that person. Thus, a com- 
pany sold and delivered to Kilbum & Co., a lathe for a certain sum. 
One G claimed to be entitled to the sum by virtue of an assignment alleged 
to have been made by die company. Tlie assignment on the back of the 
bill against Kilbum & Co., was in these terms : '‘Messrs. Kilbum & Co., 
kindly remit to G who will collect on our behalf.” Held tha^die above 
words did not amount to an assignment of the debt due to the company, 
but to a mere order for payment of the money due from Kilbum & Co. 
-dissert Gopal v. Batdn, 89 I.C. 735, 42 C.L.J. 43, A.I.R. 1926 Cal. 447 
(449). See also B. N. Railway Employees' Urban Bank v. Seager, A.I.R. 
1942 Pat. 307, 23 P.L.T. 35. But see Prokash Chandra v. Kays Construc- 
tion Co., A.I.R. 1962 Cal. 654. 

, This section does not apply to assignments of negotiable instruments 
(sec. 137) ; such instmments can be assigned according to the provisions 
of the Negotiable Instruments A(A—Venkatadri v. Lakshminarasimha, 21 
M.L.J. 80, 8 I.C. 33. But an assignment of a non-negotiable instrument 
must be made according to the rules under this section. Tims, a deposit 
receipt is not a negotiable instrument which can pass either by delivery 
or by endorsement under the Negotiable Instruments Act. It must be 
assigned accoi'ding to tire provisions of this section — Sethna. v. Heming- 
way, 38 Bom. 618, 28 I.C. 114 ; Anantaraman v. Perrie, A.I.R. 1940 Mad. 
157, 1939 M.W.N. 1096, 187 I.C. 531. 

Tn a joint Hindu family business the members can, on retirement, 
relinquish their interest in favour of the continuing co-parceners and no 
instrument in witing is necessary for transferring their claim under this 
section — Brijmohan v. Mahabir, 40 C.W.N. 808. 

. 651 . Notice : — ^Tlie vahdily of die transfer does not de^jend upon the 
giving of notice to the debtor, although it may be necessary for tlie trans- 
feree to give notice to prevent the debtor from dealing %vith tlie debt to 
die prejudice oJ[ the transferee — Visioanttth v. Mtdraj, 13 Bom. L.R. 590, 
11 I.C. 964 ; Kaika Prashad v. Chandan, 10 All. 20. Notice of transfer is 
not essential to perfect the title of die assignee of an actionable claim, 
but until the debtor receives notice of die assignment, his dealings \vith 
the original creditor will be protected. In other words, if the' debtor pays 
the debt to the original creditor ndthout having any notice of die transfer, 
he will not be bound to pay it over again to the assignee — Gopala KrisJma 
V. Gopala Krishna, 33 Mad. 123 ; Basanf Singh v. Burma Raihoatys Co. 8 
L.B.R. 288 ; Bnlihazar Son Lid., v. Ofjicial Assignee, A.I.R'. 1938 Rang. 
426, (1938) R.L.R. 480, But any payment by the debtor to. the original 
creditor, ajjter notice of the transfer, is made at the risk of the debtor and 
will not absolve him from liability to the transferee — Gopala Krishna v. 
Gopala Krishna, S3 Mad. 123. Tliis subject has been thus elaborately ex- 
plained in .a Calcutta case : — ^‘It fe well settled according to English law 
that it is not necessary to the validity of an assignment of a debt as 
between the assignor and assignee that notice should be given to die 
debtor. The assignment, therefore, is perfectly valid though no notice 
is given. But die title of die assignee as against third ' persons is hot 
complete until he has given notice, arid the reason is this: As between 
the debtor and assignor die liability' on the part of die' debtor is still 
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subsisting, and the debtor may pay the assignor, or the assignor may 
afterwards assign to a third party who gives notice and thereby acquires 
priority. Notice, therefore, ought to be given by the assignee to protect 
himself, and for tliis purpose only. It is immaterial to the debtor whether 
he pays his money to the original creditor or to some third person claim- 
ing through such creditor, so long as he gets a disch.arge for his debt. If 
he pays' the assignor, having no notice of the assignment he is protected. 
The assignment does not in any way affect the liability of the debtor to 
discharge his debt, but- the assignee should take care to let tlic debtor 
know that it is he and not the original creditor who is entitled to be paid. 
It 'is therefore only for the protection of the assignee that notice ought to 
be given” — per Mitter and Agnew, J.J. in Lola Jagdeo v. Brij Behari, 12 
Cal. 505 (509, 510). The assignment is not however valid as against the 
debtor' until he in fact has notice of the assignment and therefore any 
pajment by the debtor of the debt due from him to his original creditor 
is valid as against the assignee until notice of the assigunent is given — ■ 
Tata Iron & Steel Co. v. Baidtjanath, A.I.II. 1924 Tat. 118 (119), 2 Pat. 754, 
76 I.C. 55. A debtor cannot after notice of the assignment pay a portion 
of the debt, even under the Courts order in a case to which the assignee 
was not a party, so as to protect him from paying it over again to the 
assignee — Burmah Shell Oil Storage & Co. v. Official Receiver, A.LR. 19-J.3 
Mad. 244, (1942) 2 M.L.J. 661. It is not incumbent upon the assignee of 
a promissory note to issu,e notice to the promisor fortlnrith after the 
assignment. "Where therefore tlie assignee issued such notice nearly a 
year after the assignment, there was no negligence on the part of the 
assignee — Krishaiali v. Manikyaraw, A.I.R. 1948 Mad. 171, (1947) 2 M.LJ. 
196. Where after the notice of assignment of a debt to the debtor by the 
heirs of a deceased creditor, the assignors obtained succession certificate 
and! recovered the debt from the detbor by virtue thereof, the debtor 
obtains a valid discharge of the debt — Keshaoji v. Nanji, A.I.R. 1950 Kutch 
49 (1). . 

As to the endorsement "refused” made by postal ser\'ant and the value 
thereof in respect of a notice sent by post, see Kanraj v. Vijai Singji, A.I.R. 
1951 Raj. 74. Delivery of a copy of the- plaint in a suit for recovery' of 
the debt by the . transferee of an actionable claim along with the 
summons served on the debtor, cannot be deemed to be a notice of 
the transfer of the debt — ibid. 

Where there are ~ two transferees, the transferee who first gh'cs 
notice to the debtor does not acquire any prioritj' over die other trans- 
feree, but the transferees take in die order of the date of transfer — 
Vishtcanafh.v. Mttlraj, 13 Bom. L.R. 590, 11 I.C. 964. 

As to the essentials of notice see next section. 

■ Effect of transfer : — A transfer of an actionable claim takes effect 
immediately from' the date of the transfer, and not from the date of notice 
which the transferor or transferee may or may not give to the debtor — 
Kanraj v. Vijai Singh, A.I.R. 1951 Raj. 74 ; Santuram v. Trust of huha 
Assurance Co:, A.I.R. 1945 Bom. 11, 46 Bom. L.R. 752. Accordingly after 
the execution.of the transfer no decree can be passed in favour of the 
transferor plaintiff even if the transferee is impleaded as dcfend.ant in the 
suit— ibid. ■ The position would however be different if die plaintiff trans- 
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feror had an interest jointly with the transferee in which case- a decree 
could be passed in favour of the transferor plaintiff and the transferee—- 
ibid. As to the case of a collusion between the transferee and the debtor 
for defeating the rights of the transferor, see this case. 

From the date of assignment, all the rights of the transferor in the 
actionable claim vest in the transferee. If a debt is transfeired by way 
of the sale, but tlie transferor in spite of the sale realises the amount of 
such debt, it is just and equitable that the vendee should be allowed credit 
for tlie amount so realised, out of the consideration — Ramdas v. Dtoarka^ 
A.I.R. 1930 All. 875 (S76), 128 I.G. 763. Even prior to the enactment of 
sec. 38 (7) of the Insurance Act, 1938, an assignment of a life policy on 
condition that tlie policy should revert to the assured if the assignee pre- 
deceased him before maturity was valid in law. On such a conditional 
assignment an immediate vested interest is created in the assignee and such 
an assignment is not revocable. It completely divests the assignor of .any 
right under the policy. Tlie assignment, however, becomes imperative on 
the happening of die condition — In re Khairunnissa- Begum & Others, 
A.LR. 1955 Mad. 459, 

Consent of debtor, not necessary ; — ^Tlie consent of the debtor is not 
necessary for the assignment of an actionable claim. The assignment, 
therefore, does not become invalid for want of such consent — Seetharamd 
v. Narayanastoami, 417 I.C. 749. 

652. Sub-section (2)*— who can sue after transfer ; — ^The transferee 
is die only person who can sue for the debt after transfer — Arunachalam 
V. Madaswami, 27 M.L.T. 269; MuthukrisJma v. Veeraraghava, 38 Mad. 
297, 21 I.C. 316. He can sue in his own name and it is not necessary for 
him to obtain the transferor's consent, or to make him a party to the suit. 
In a Madras case, it has been held tiiat although sec. 130 lays down .that 
when an actionable claim is transferred, all the rights and remedies of the 
transferor are transferred to the transferee, still die transferor may main- 
tain an action on die claim for the benefit of the transferee, and hand over 
the amount when coUectecT to the transferee — Chandrasekaralingam v. 
NagabJiushanam, 53 M.L.J. 342, A.I.R. 1927 Mad, 817, 104 I.C. 409. An 
unqualified endorsement on a railway receipt transfers to die endorsee 
the property in the goods covered by the receipt as well as the right and 
benefit of the contract of carriage and die endorsee can enforce the per- 
formance of die contract by a suit in his own name — Shah Mulji Deoji v. 
Union of India, A.I.R. 1957 Nag. 31. But see Commissioners, Port of 
Calcutta V. General Trading Corporation, 68 C.W.N. 410 where it has' 
been held diat a mere endorsement and delivery of the railway receipt, 
without any consideration, is not intended to confer any proprietary riglit in 
the goods on the indorsee and that such an endorsee cannot sue the railway 
for die loss of goods or damages to tiiem. See also Ibrahim v. Union of 
India, A.I.R. 1966 Gujrat 6 where it has been held tiiat a mere endorsee 
of a Railway receipt cannot sue the Railway for short delivery and that 
a Railway receipt is not an actionable claim. 

As notice is not a condition precedent to the validity of a transfer of 
a debt, it is competent to the transferee to bring a suit against the debtor 
without giving a previous notice of the assignment. The suit is not liable 
to be dismissed on the ground that no notice of the assignment was given 
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to the' debtor. Even if notice to the debtor is necessary,. tlie institution 
of the suit IS in itself a notice of the assignment—jKh/ita v. Chandan 10 All 
20 (27); Lain Jagdea v, Brij Behari, 12 Cal. 505 (510); Subbammal v. 
Venkaiarama, 10 Mad. 289 (290). These cases were decided, before the 
j^endment of 1900 under the old section 131, which required tliat the 
debtor must have notice or must be otherwise aware of die transfer, before 
he could be made liable to the transferee. Under the present section 
notice to the debtor is not at all necessary. ’ 


(30A. [Transfer of policies of marine Insurance — repealed 
by section 92 Marine Insurance Act, 1963 with effect from 
1st August, 1963.] 


The repealed section 130A stood as follows : 

(1) A policy of marine insurance may be transferred by 
assignment unless it contains terms expressly prohibiting assign- 
ment, and may be assigned either before or after loss. 

(2) A policy of marine insurance may be assigned by en- 
dorsement thereon or in any other customary manner. 

(3) . Where the insured person has parted with or lost his 
interest in the subject matter insured, and has not, before or at 
the time of so doing, expressly or impliedly agreed to assign the 
policy, any subsequent assignment of the policy is inoperative : 

Provided that nothing in this sub-section affects the assign- 
ment of a policy after loss. 

(4) Nothing in clause (e) of section 6 shall affect the provi- 
sions of this section. 


553. This .section was inserted by the Transfer of Property (Amend- 
ment) Act VI of 1944. This section having been incorporated into the com- 
prehensive code oh Marine. Insurance, has been proved to be redundant 
and as such has been repealed. 

• ■ 131. Every notice of transfer of an actionable claim shall 

Notice to be in wri- be in writing, signed by the transferor or 
ting, signed. his agent duly authorized in this behalf, or, 

in case the transferor refuses to sign, by the transferee or his 
agent, and shall state the name and address of the transferee. 

.654. Ess entials of notice ; — ^The notice to be given to the debtor must 
be an express notice, and not mei'ely constructive ; see para 2 of sec. 130. 

The old section 132 (before the amendment of 1900) contained the 
words **Every such notice miust b^ in writing signed by the person making 
fhe transfer or by his agent duly authorised in this behalf. Tliat is, it con- 
tained no provisions as to giving of notice by the transferee. And so it 
was held that as this section did not provide for the assignee giving notice 
in a particular way, all that was required of him was to make the debtor 
somehow aware of the transfer. And therefore the service of the summons 
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on the debtor in a, suit by the assignee against him was held to be sufficient 
notice— 'flagho v. Narayan, 21 Bom. 60 (63). In this case, Fawan, C.J.- ex- 
pressed the opinion that the duty of giving notice should be cast upon 
the transferee. “Before the passing of the Transfer of Property Act, it 
was the assignee upon whom, it was incumbent for his own protection to 
give notice of the assignment to the debtor. There is no particular reason 
why die assignor shoidd give it. We cannot help thinking that there has 
been a sKp made in sec. 132 (now 131) in dirowing upon the person making 

the transfer the obligation of giving express notice to the debtor ,..The 

attention of tlie Legislature may well be directed to the point’ —Ragho v. 
Narayan, 21 Bom. 60 (62). Out of deference to these remarks the Legis- 
lature added the words “or in case transferee,” thus making a pro- 

vision for die giving of die notice by the transferee. But stiU: the Legis- 
lature has cast the duty of giving notice primarily upon the transferor, and 
it is only when he refuses to give the notice that the transferee may give it. 
The notice which the transferor gives must be a valid and sufficient notice ; 
if the transferee finds it insufficient, he is entided to give a notice of his 
own — Gopald Krishna v. Gopala Krishna, 33 Mad. 123. 

The notice ofj transfer is to be given by the transferor and if given by 
the transferee it should be alleged of sho\ra that the transferor had refused 
to sign the notice, although it is not necessary to mention tiiat fact in 
the notice — Kanraj v. Vijai Singh, A.I.R. 1951 Raj. 74. 

The notice must contain the name and address of the transferee. 
Tlie reason is thus stated by the Select Committee : “A notice in general 
terms not stating the name and address of the transferee' would not be 
sufficient as a safeguard against fraud. A debtor is, we thiiik, entided to 
know the name and address Of the person to whom he becomes liable on a 
transfer of the claim against him.” Though there be a valid transfer of a 
debt between the transferor and the bransferee, the person bound to pay 
the debt is not bound by the transfer unless he receives an e.xpress notice 
in writing conforming to the provisions of sec, 131, from the transferor, 
or if he refuses to sign, from the transferee, slating the name and address 
of the transferee— Basant Singh v. Burma By. Co. Ltd. 8 Bur. L’.T. 266, 
30 I.C. 278. Wliere the notice given by the transferor did not contain 
the address of the transferee, it was held to be insufficient — Hansraj v. 
Nathoo, 9 Bom. L.R. 838. So also, a notice which did not state the 
address of the assignee but -his solidtors address, was’ held to be defec-r 
tive—Sadasook v. Hoare Miller & Co., 27 C.W.N. 733, A.I.R. 1923 Cal. 
719 (720), 41 G.L.J. 176. . • ’ 


The notice must be given to the person concerned or to his agent 
authorised to receive such notice— Resent Singh v. Burma Ry. Co. Ltd., 
(supra). 

132. The transferee of an actionable claim shall take it 
Liability of transferee sutgect to all the liabilities and equities to 
of actionable claim. which the transferor was subject in respect 
thereof at the date of the transfer. 


Illustrations. . , . 

(i) A transfers to> C a debt due to him by B, A' being then indebted 
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to B. c . sues 'B for the debt due by B to A. In such suit 11 is 
entitled to set off the debt due by A to him, althougli C was unaware 
of it at die date of such transfer. 

(ii) A executed a bond in favour of B under circumstances cnlilling 
the former to have it delivered up and cancelled. B assigns the bond to 
C for value and ivithout notice of such circumstances. C cannot enforce 
the bond against A. 

_ Scope : — This section of itself does not apply to a Iransfcrcc who 
purchases at a Court-sale, but the principle hereof will apply. One 
general principle is that the transferee of a debt, decretal or non-dccrclal, 
caiinot get rid of the commitments and disabilities to w'hich the original 
holder is subject. Thus where a person purchases a debt during the 
pendency of a suit in relation to it, he tabes it subjecl! to the result of that 
suit against the creditor — Ramchandra v. Shankar, A.I.R. 1944 Nag. 93, 
I.L.R. 1944 Nag. 17b. 

655. Liabilities of the assignee : — The assignee is bound by all the 
terms and conditions to which the debt assigned may have been subject. 
He wnll therefore be bound by an order of tlie Court previously passed 
relating to the subject-matter of the assignment — Siibbaraija v. Srinivasa, 
10 M.L.J. .211. 

The debtor has a right to set off any counter-claim against the assignee 
which he could have done against the assignor — Kahn a7i v. Lvckhij Kant, 

' 10 W.R. 32 (F.B.) ; Ram Bhaj v. Ram Das, 3 Lab. 414, 69 I.C. 720, A.I.R. 
1923 Lah. 261 ; Krista Ramani v. Kedar 'Nath, 16 Cal. 619 ; and tliis the 
debtor can do even when the amount claimed to be set off is due under a 
transaction independent of and unconnected with the claim assigned to the 
plaintiff— nArunflcheffam v. Subramania, 30 Mad. 235; Suhramanian v. 
Kiradadasan, 1912 M.W.N. 1235, 16 I.C. 686. Such a set-off is enforceable 
even thou^ the plaintiff was the purchaser of the actionable claim in 
Court auction : though the Act does not apply of itself to a transferee 
who purchases in a Court-sale, still the principle of this section will apply 
to such transfers — Suhramanian v. Kiradadsan, 1912 M.W.N. 1235, 16 I.C. 
686. See also Ram Bhaj v. Ram Das, 3 Lah. 414, where the plaintiff pur- 
chased the debt in Court auction. Where a debtor on receiwng notice of 
the assi^ment of the debt, sees tliat die assignee is deceived and yet 
stands by and allows the assignee to be- defrauded, he will not be allow’cd 
to set up an equity which he has against the assignor — Brahmatjya v. K. 
P, Thangavelu Nadar, A.I.R. 1956 Mad. 570. 

The debtor is entitled to set off against the tmasferee not only a coun- 
ter claim wliich existed at the time of Ae assignment, but also a claim which 
accrued to him after the assignment, provided the assignee had notice of 
such claim. TIius, A obtains a decree against B for Rs. 5,000. B then sues 
A for Rs. 2,000. Pending B’s suit A transfers his decree to C who has 
notice of Bs suit. A decree is then passed in B’s suit. C applies for 
execution against B of the decree for Rs. 5,000. B will be entitled to set 
off his decree for Rs. 2,000 which he has obtfiined against the assignor A, 
as C is a transferee wdth notice of B’s suit. C will therefore be not entitled 
to execute for more than Rs. 3,000 — Krisfo Ramani v. Kedar Nath, 16 Cal. 
619. Tliis principle however has not been applied to an assignment of a 
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mortgage, as a mortgage is not an actionable claim. Therefore in a suit 
by the assignee of a mortgage, the debtor (mortgagor) will not be allowed 
to set off any claim obtained by him against the assignor (original mort- 
gagee) subsequent to the date of assignment — Subramania v. Subramania, 
40 Mad. 683, 34 I.C. 859. It has been held by the Nagpur High Court 
that the claim of set-off under tliis section cannot be allowed in a suit to 
recover arrears of profit in a village share transferred to a co-sharer, as 
right to such profits is not an actionable cliam but a benefit arising out 
of land and hence immoveable property — Kamal v. Shyamal, A.I.R. 1930 
Nag. 217 (218), 165 I.C. 414. 

A pledge of a promissory note vests in the pledgee all the ri^ts and the 
remedies of the pledgor subject to all equities which remained in the pledg- 
or. The pledgee is the only person entitled to sue for the debt due under 
the pro-note, and if he omits to sue and allows the debt to become tune- 
barred, he is accountable to tlie pledgor for the amount of the debt— 
Muthu Krishna v. Veeraraghava, 38 Mad. 297, 21 I.C. 316 following 
Sliyam Kumari v. Ramestoar, 32 Cal. 27 (P.C.), and Mulraj v. ViswOnath, 
37 Bom. 198 (P.C.). Wliere a vendor sells tlie equity of redemption in 
a property after the ri^it of redemption had been extinguished by a deed 
containing the usual clause for indemnity and tlie vendee executes a bond 
for a part of the purchase money, the assignee of the bond cannot recover 
anything on the liond and he cannot be heard to say that the defendant 
was liable on the doctrine of caveat emptor — P. Sankunny Menon v. 
Thommen Mathai, A.I.R. 1956 Trav. — ^Co. 80. 

Since the assignee of an actionable claim takes it subject to all exist- 
ing equities, tlie onus of proving affirmatively that the assignment is free 
from an existing right is ujjon the assignee — Venkata Stibbiah, v. Subha 
Naidu, 1915 M.W.N. 822, 31 I.C. 152. But it has been held by the Madras 
High Court that where a fixed deposit receipt is validly assigned and the 
bank is informed about the assignment, the bank has no right of set off 
or adjustment against the deposit — Brahmmjya K. P. Thangavelu 

Nadar, A.I.R. 1956 Mad. 570. 

133. Where the transferor of a debt warrants the solvency 
Warranty of solvency ' of the debtor, the Warranty, in the absence 
of debtor. of a contract to the contrary, applies only 

to his solvency at the time of the transfer, and is limited, where 
the transfer is made for consideration, to the amount or value 
of such consideration. 

656. This section does not make it compulsorj' on the part of the 
assignor to give the assignee any warranty as to the solvency of the' 
debtor, non does it mean that in every assignment of an actionable claim 
there shall be implied a covenant by the assignor to warant tlie solvency 
of the debtor. Tliis section merely lays down a rule of construction to be 
applied only when the assignor actually gives such warranty to the 
assignee. If the assignor gives the warranty, it means that tlie debtor is 
solvent at tlie date of the transfer. Tlie insolvency of the debtor after 
the date of the transfer does not entail any liability on the transferor. But 
the assignor should do nothing in derogation o^ his deed, which may pre- 
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vent efiFect being given to his assignment— lAuZfon v, Atkins, 25 LJ (P.C) 
^ 29 . 

pYirther, the liability of the transferor as regards the solvency of the 
debtor is only limited to the extent of Hie amount of the consideration 
received by him and not to die extent of the amount of the debt. 

134. Where a debt is transferred for the purpose of 

Mortgaged debt. Securing an easting or future debt, the debt 
so transferred, if received by the transferor 
or recovered by the transferee, is applicable, first, in payment 
of the costs of such recovery : secondly, in or towards satisfac- 
tion of the amount for the time being secured by the transfer ; 
and the residue, if any, belongs to the transferor or other 
person entitled to receive the same. 

657. Scope : — ^This section does not allow the transferor to recover 
the debt. Accordingly, after the transfer no decree can be passed in 
favour of the transferor in a suit by him even if the transferee is implead- 
ed as a deSendant—Sanfuram v, Tru^ of India Assurance Co., A.I.R. 1945 
Bom. 11, 46 Bom. L.R. 752. A debt can be transferred apart from the 
security, though the debt can be realized by enforcing the security by the 
mortgagee or the assignee from him. It is equally partible. So under the 
Hindu Women s Rights to Property Act, 1937, before its amendment by 
Act XXVI of 1947 a Hindu widow was entitled to a share in a mortgage 
debt secured on both agricultural and other movable properties — 
Veeratjamma v. Venkamma, A.I.R. 1951 Mad. 809, (1951) 1 M.L.J. 364. 

A transfer of an actionable claim (c.g., debt) can be made not only by 
way of absolute sale, but also by way of mortgage — Muthu Krisima v- 
Veeraraghava, 38 Mad. 297, 21 I.C. 3i6. 

An assignment by way of security of a book-debt of a company (in 
this case bills) for securing an existing debt constitutes a mortgage of the 
debt— Rcn/i# v. David, A.I.R. 1935 Cal. 218, 38 C.W.N. 1190, 155 I.C. 193. 
It has been observed in this case that the wordings of this section read 
with sec. 130 are anomalous inasmuch as instead of saying "residue belongs 
to the transferor” it ought to have said "residue if any shall be transferred 
by the original transferee to the original transferor”. It is submitted with 
respect that if the debt is received by the transferor no question of re- 
transfer arises. If, on the other hand, the debt is recovered by the trans- 
feree, it is money in his hands and so "re-transfer” would be hardly the 
appropriate word. As to the criticism that under sec. 130 allJhe rights 
including the right of ownership pass to the transferee, it may be sub- 
mitted that this is subject to the latter provision in sec. 134 regarding 
mortgage of a debt. 

Though this section speaks only of a mortgage, it is obvious that a 
charge-holder has the same right as a mortgagee. And consequentty me 
holder of a charge on a debt due to his debtor, by way of security for his 
own loan, is to be treated as a transferee of an actionable claim, and so 
entitled to recover the debt from the transferor’s debtor 
Venkatachellvm, 20 Mad. 35; Bamasami v. MutJni, 34 Mad. 53, 5 I.C 834; 
Ardeshir v. Syed Sirdar, 33 Bom. 610. See also Imperial Bank of India v. 
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Bengal National Batik, 59 Cal. 377 (P.C.), 35 C.W.N. 1034 (1040), A.I.11. 
1931 P.C. 245. 

135. Every assignee, by 135. Every assignee, by 
Assigntnent endorsement or Assignment endorsement or other 

of rights other writing, of a of rights writing, of a policv 
under marine • under policy r . f 

or &e policy policy of miarine of insuranee of insurance against 

of insurance, insurance Or of a against fire, whom the 

policy of insurance against property in the subject insured 
fire, in whom the property in shall be absolutely vested at the 
the subject insured shall be date of the assignment, shall 
absolutely vested at the date have transferred and vested in 
• of the assignment, shall have him all rights of suit as if the 
transferred and vested in him contract contained in the policy 
all rights of suit as if the con- had been made with himself. 
tract contained in the policy 
had been made with himself. 

For the original sec. 135 this new section has been substituted by the 
Transfer of Property (Amendment) Act VI of 1944. 

The original section reproduced the only unrepealed section of the 
Policies of Insurance (Marine and Fire) Assignment Act, 1866 (V of 1866). 
Inasmuch as the provisions of that enactment constituted an exception to 
the rule laid do\ra in section 130, tliey ought to have found a place in 
this chapter. 

1 35A. Assignment of rights under policy of marine Insu- 
rance-repealed by section 92 Marine Insurance Act, 1963 with 
effect from 1st August, 1963. 

The repealed section 135A stood as follows : 

(7) Where a policy of marine insurance has been assigned 

Assignment of rights SO OS to poss the beneficial interest therein, 
under policy of marine the assignee of the poUcy is entitled to sue 
insurance. thereoii in his own name ; and the defendant 

is entitled to make any defence arising out of the contract which 
he would have been entitled to make if the action had been brou- 
ght in the name of the person by or on behalf of whom the policy 
was effected. 

(2) Where the insurer pays for a total loss, either of the 
whole, orr in the case of goods, of any apportionable part, of the 
subject-matter insured, he thereupon becomes entitled to take 
over the interest of the insured person in whatever may remain 
of the subject matter so paid for, and he is thereby subrogated 
to all the rights and remedies of the insured person in and in 
respect of that subject matter as from tlrd time of the casualty 
causing the loss. 

{3) Where the insurer pays for a partial loss, he acquires 
no title to the subject matter insured, or such part of it as may 
remain, but he is thereupon subrogated to all rights and remedies 
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of the insured person as from the time of the casualty causing 
the. loss, in so far as the insured person has been indemnified by 
such payment for the loss. ■' ^ 


If) Nothing in cause {e) of section 6 shall affect the pro- 
visions of this section. 

inserted by the Transfer of Property (Amendment) 
Act VI or 1944 but this section having been incorporated in the compre- 
hensive code of Marine Insurance, the secbon was found superfluous and 
has been repealed by section 92 Marine Insurance Act, 1963. with effect 
from 1st August, 1963. 


Transit by land can be the subject matter of marine insuianbe—Indion 
Trade and General Insurance Co. Ltd. v. Union of India, A.I.R. 1957 Cal. 
190. IVliere the deed of subrogation gives the insurer nothing more than 
what he would have under s. 135 A (3) he is not entitled to file a suit 
for damage in his own name— Ibid. See also Asiatic Govt. Security Fire 
and General Assurance Co. v. Scindhia Steam Navigation Co., A.I.R. 1965 
Ker. 214 ; Textiles and Yarn (P) Ltd. v. India National Steamship Co. Ltd., 
A.I.R. 1964 Cal. 362. 


An insurer who has paid for a total loss of an appordonable part of 
insured goods carried by a Railivay can maintain a suit in his own name 
under sub-sec. (2) against the carrier for reimbursement of die amount 
paid to consignee — Union of India v, Bharat Fire and General Insurance 
Ltd., A.I.R. 1961 Epnj. 157. An insurer paying compensation to die 
owner cannot sue the carrier, unless the right to sue is assigned to him, 
there being no statutory provision enabling him to sue— Neip Indio 
Assurance Go. Ltd. v. Savant Transport (P) Ltd., (1968) 1 Andh. L.T. 317. 

1 36. No Judge, legal practitioner or officer connected with 
Incapacity of officers' any Couit of Justice shall buy Or traffic in, 
connected with Courts of Of Stipulate for, or agree to receive any 
share of, or interest in, any actionable 
claim, and no Court of Justice shall enforce, at his instance, 
or at the instance of any person claiming by or through him, 
any actionable claims, so dealt with by him as aforesaid. 

658. Principle :—nje object of this section is to prevent tire legal 
practitioners from purchasing claims uudi die e.vpress purpose of putting 
them in suit, and thus oppressing debtors and fomenting litigation. 
P'urther, the intention of the Legislature was that die persons mentioned 
in this section should not be placed in a position in w4iich diey may be 
tempted . to use the influence or the information w4iich they may 
acquire by virtue of their possible connection writh the transaction of 
business in die Court, to the prejudice of persons w'ho might have ^ to 
resort' to it for the adjudication of actionable claims— Rafluiasami v. 
Suhramamja^ 11 Mad. 56 (at p. 61). “It is of great importance tiiat no 
officer of a Court of Justice should be even e.vposed to die suspicion that 
in die di&diarge of the official duties his conduct may be influenced by any 
personal consideration; and although w'e see no reason to think ffiat the 
proceedings in the present case have been at aU affected, either in their 
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origin or in their conduct hitherto, by such considerations, yet when there 
is room for die operation of sinister motives, die belief of their operation 
can hardly be excluded from die minds of the parties” — Kerdkoose v. 
Serle, 3 M.I.A. 329 (at p. 346). 

A pleader is guilty of unprofessional conduct if he purchases an 
actionable claim, especi^y so if die purchase be speculative, as when a 
suit has been instituted on the claim, and the claim is ripe for jud^ent 
and the seller is his own client xmable to judge the result of the suit — 
Muni Reddi v. Venkata Row, 37 Mad. 238, 17 I.C. 544. 

659. Scope of section : — ^The law under die old section (before the 
amendment by die T. P. Amendment Act of 1900) stood thus : “No Judge, 
pleader, mukhtar, cleric, baihff, dr other oflBcer concerned with Courts of 
Justice can buy any actionable claim falling under the jurisdiction of the 
Court in wliich he exercises liis functions.” Thus, it appears that under the 
original section die prohibition was not so extensive as it now is ; under 
that section, the persons specified dierein were forbidden to purchase only 
such claims as fell under die jurisdiction of die Court in which they ex- 
ercised their function. Tlierefore, a pleader or an officer who did not 
habitually practise or exercise his functions in die Court by which the 
actionable claim was cognizable was not prevented from purchasing it — 
Appasami v, Scott, 9 Mad. 5 ; Rathnasami v. Subramanya, 11 Mad. 56 (61); 
Singaracharlu v. Sioahai, 11 Mad. 498 ; Suhharayudu v. EPtayya, 15 Mai, 
389. But haidng regard to the fact diat diere are constant changes of 
Judges as well as officers, and that legal practitioners from all parts of the 
country may from time to time plead and appear in any court, it was 
thought desirable to make die prohibition absolute as regards diem all. 
Consequendy the section w'as amended in 1900, and it now prohibits die 
lawyers and officers of any Court from purchasing an actionable claim, and 
the above cases should be regarded as overruled. ' 

The right to recover arrears of rent being an actionable claim, a trans- 
fer of such claim by a Magistrate to a Mukhtar is barred by tiiis section — 
Sheo Gohind v. Court Prasad, A.I.R. 1925 Pat. 310 (312), 4 Pat. 43, 83 
I.C. 81. A claun to unpaid dower debt is an actionable claim and a legal 
practitioner is debarred from taking transfer of such a claim- The prohibi- 
tion under this section being absolute, the transfer is void — Amir Husan v. 
Md. Nazir, A.I.R. 1943 AU. 345 (347), 54 AU. 499, 136 I.C. 853. Tlie trans- 
fer being void in such cases, in a suit instituted by a person who is pro- 
hibited from dealing in actionable claims, to recover die debt transferred, 
the assignor may be substituted in place of die assignee plaintifF and 
continue the suit — Sifla Bux v. Mahabir, A.I.R. 1936 Oudh 275 (277), 162 
I.C. 229. 

The word Tiuj^ refers to private sales and not to sales in execution ; 
therefore, there is iiotiiing to prevent a pleader from purchasiiig the pro- 
pertj'^ of liis client sold in Court, although no doubt the Courts mtU always 
look askance at such a transaction — Aghore Nath v. Ram Churn, 23 Cal. 
805; Subbarayyudu v. Kofayya, 15 Mad. 389; National Insurance Co. v. 
Haridas, 46 QL-J. 225, A.I.R. 1927 CaL 691 ; and die onus uuU lie very 
heavily on him to show that die transaction was free from suspicion — 
Subbarayyudu v. Kotayya, 15 hlad. 389. Hie only persons who are for- 
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bidden to purchase at Coust-sale are officers or other persons having any 
duty to perform in connection with any sale” (C. P. Code, O. XXI, r. 73) 

and a pleader does not fall under the category of those persons Alosiri- 

sami V. Bfirnanothan, 10 Mad. 111. 

A pleader is not precluded from purchasing decrees of Courts which 
are not actionable claims— /hid ,• Gax/indarajulu v. Range Rao, 40 M.L.J. 124, 
63 I.C. 255. But the right to firrearao/ rent in respect of property purchased 
by a pleader along witlr the property is an actionable daim, and he can- 
not under this section enforce it in any Court— ffiro Lai v. Tripura CJiaran 
40 Cal. 650 (F.B.), 17 C.W.N. 679, 19 LC. 129 ; Sheogobind v. Court Prasad, 
4 Pat. 43, 6 P.L.T. 139, A.I.R. 1925 Pat. 310. 

This section prohibits a legal practitiDner from purchasing an action- 
able daim ; but a sale of an actionable daim by a pleader is not invalid. 
It is doudbful whether a mere sale would amount to “traffickiag m”—Hirdatj 
Narain v. Jugat Prosad, A.I.R. 1927 Pat, 2, 8 P.L.T. 201, 97 I.C. 373. 

137. Nothing in the foregoing sections of this Chapter 

Saving of negotiable applies to stocks, shares or debentures, or 
instniments, etc. to instruments which are for the time being, 

by law or custom, negotiable or to any mercantile document 
of title to goods. 

Explanation. — ^The expression, “mercantile document of 
title ' to goods,” includes a bill of lading, dock-warrant, ware- 
house-keeper’s certificate, railway receipt, warrant or order for 
the delivery of goods, and any other document used in the 
ordinary course of business as proof of the possession or cont 
trol of goods, or authorizing or purporting to authorize, eithe- 
by endorsement or by delivery, the possessor of the document 
to transfer or receive goods thereby represented. 

660. Scope of section : — 'This section merely provides that tire 
methods of assignment in this Chapter shall not apply to the case of certain 
specified documents which are for the. time being by law or custom nego- 
tiable. It merely deals with the manner in whidi the documents to which 
it relates can be transferred, but it does not affect the result of the trans- 
fer when made — ArunachaJam'v. Ko Po Yan, 1 Bur. L.J. 90, A.I.R. 1923 
Rang 1 (4). 

661, Negotiable instruments : — ^These instruments have been exempted 
from the operation of this Chapter because their assignment is regulated 
mostly by the provisions of the Negotiable Instruments Act. The usual mode 
of transfer of negotiable instruments is endorsement or delivery. See secs. 
27 and 48, Neg: Ins. Act. But such instruments are nevertheless cJioses 
in action, and as sucli may be transferred by assignment i.e,, by an instru- 
ment in writing under sec. 130 ; Ghaashyam v. Ragho, A.I.R. 193/ Pat. 100 
(102) (F.B.), 16 JPat. 74, 167 I.C. 57; Ram Rattan v. Gobind Rani, A.I.R. 
1939 Lah. 501, 185 I.C, 428 ; Surath v. Kripanoth, 61 Cal. 425, 38 C.W.N. 
465, A.I.R. 1934 •Cal. 549; Lacha Ram v. Hem Raj, A.I.R. 1932 Lah. 30, 
33 P.L.R. 120, 134 I.C. 121. Ihe important difference behveen transfer 
by endorsement and transfer 'by assignment of a negotiable instrument 
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is that in the case of an assignment, the assignee will acquhe no more than 
the right,! title and interest of his assignor, i.e., subject to all the liabilities 
and equities to which the assignor was subject (sec. 132), whereas in the 
case of an endorsement, the endorsee \vill have aU the rights and advan- 
tages of a holder in due course, and not subject to the liabilities and 
equities of his transferor — Maliammad Khumhar AM v. Ranga Rao, 24 Mad. 
654 ; Muthar Sahib v. Kadit Sahiv, 28: Mad. 544 ■ Raman Chetty v. Naga,- 
rafna, 11 M.L.T. 246, 15 1.C. 380 ; Akhoy Kumar v. Haridas, 18 C.W.N. 494. 

"Where a promissory note is taken in tJie name of a joint family, and 
after partition of tlie joint estate a share of the debt is allotted to one 
member, he can bring a suit to recover his share of tlie debt. In such 
a case an assignment of the debt is not necessary — Gopalu v. Kothan- 
darama, A.I.R. 1934 Mad. 529 (532), 57 Mad. 1082, 153 I.C. 916. But see 
Virappa v. Mahadevappa, A.I.R. 1934 Bom. 356 (359), 36 Bom. L.R. 807, 
153 I.C. 352 where it has been held tiiat where a pro-note was executed 
in favour of a son but on arbitrators award and decree following it was 
allotted to the father, the latter could not sue upon it makhig his son a 
defendant, for the facts did not amount to an assignment by operation of 
law. See in tliis connection Narayanamoorthi v. Vvmamaheshwaram, 
A.I.R. 1930 Mad. 197, 122 I.C. 345. 

According to the custom of merchants in the cotton trade at Bombay, 
a railway receipt is a negotiable instruihent — Ramdas v. Amarchand, 40 
Bom. 630 (P.C.) But according to the custom of tlie merchants of Ran- 
goon in the paddy trade, a railway receipt is not a negotiable instrument 
-ArunachaJam v. Ko Po Yan, 1 Bur. L.J. 90, A.I.R. 19^ Rang. 1 (4). 

Shares : — ‘Under the English law a share is regarded as a chose in 
action [Harold v. Plenty, (1901) 2 Ch. 314]. But in India it is not so. Tliis 
section excepts tlie applicability of this Chapter, which deals ivith transfer 
of actionable claims, to stocks and shares, and both in sec. 28 of tlie Com- 
panies Act and sec. 2, cl. (7). of the Sale of Goods Act "shares” have been 
defined as constituting moveable property and are therefore "goods” within 
the meaning of the latter Act — Kanhambra v. Krishna Pattar, A.I.R. 1943 
Mad. 74, (1942) 2 M.L.J. 120, (1942) M.W.N.' 450, 55 M.L.W. 428, reversing 
A.I.R. 1941 Mad. 394, 1.L.R., 1941 Mad. 419, 199 I.C. 828. 

662. Mercantile documents of title to goods ^Hie definition of a 
mercantile document of title to goods embodied in die Explanation is taken 
from sec. 1 .(4) of the English Factors Act 1889. 

The documents specified in the Explanation also occur in Exception 
1 of sec. 108 of the Indian Contract Act. 

Delivery order : — A delivery order is a mercantile document of title. 
It passes from hand to hand by endorseanent, and the transfei'ee acquires 
a title to the goods to which it relates — Anglo-Indian Jute Mills v." 
Omademull, 38 Cal. 127, 10 I.C. 859. In some cases the delivery order 
may be transferred by mere delivery of the document-^jEUioo Po Khwet 
V. Nanigram, 9 L.B.R. 143. 

The true test as to whether a document is a delivery order or tide 
to goods is to ascertain whetiier it is such as is used in the ordinary course 
of business as proof of tiie possession or control of goods or autiiorising or 
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pu^rting to auAorise either by endorsement or delivery, the possessor 
of the document to transfer or receive the goods- v. Motiram A I R 
im Nag. 186, J.L.H. 1948 Nag 848. I„ fl,k case it .sv" Sd ttt a 
mere endorsement on a souda chetJii (argeement to seU goods) was not 
sufficmnt to transfer the rights in the goods, as the document could not 
be said to represent the goods. 

Ratltvay receipt :^A railway receipt is a document of title and passes 
by endorsement, so that the endorsee acquires title to tlie goods covered 
by the receipt-^Amcrchajid v. Ram Das, 38 Bom. 255, 21 I C 343 on 
app^, Ram Das v. Amerchand. 40 Bom. 630 (P.C.). “In their Lordships’ 
opinion the only possible conclusion is that whenever any doubt arises as 
to whether a particular document is a ‘document showing title’ or a 
^ “document ofi title" to goods for the purpose of the Indian Contract Act, 
the test is whether the document in question is used in the ordinary course 
of business as proof of the posession or control of goods, or authorising 
or purporting to authorise, either by endorsement or delivery, the possessor 
of the document to transfer or receive tlie goods thereby represented. In 
the present case it has been found as a fact by both the Courts below, 
and is not, and indeed cannot be disputed before this Board, that the 
radway receipts in question: satisfy tiie test. It is therefore unnecessary to 
consider whether apart from evidence as to the ordinary course of business, 
the effect of sections 4 and 137 of the Transfer of Property Act would be 
conclusive on the point. It is clear even without the assistance of these 
sections, the receipts in question are ‘documents showing title to goods* 
within .sections 102 and 108, and documents of title within section 178, 
Contract Act " — Ibid at pp. 634—35. See also Commissioner of Income- 
tax V. Bhopal Textiles Ltd., A.I.R. 1961 S.C. 426, where it has been held 
that the, railway receipt is a document of title, and that when it is handed 
over to the consignee on payment, the property in the goods is transferred. 
Their Lordships, however, have expressed doubt whether the property in the’ 
goods passes to the buyer by the mere fact of the receipt being in the 
name of the consignee. But a railway receipt which contains a condition 
contemplating delivery only to the consignee or to his endorsee as Ms agent 
(if the consignee is himself unable to take delivery), is not a document of 
title within the meaning of this section or section 108 of the Contract Act 
— Bombay Steam Navigation Co. v. Rdtndas, 14 Bom. L.R. 532, 16 I.C. 61. 
In" the absence of evidence to show a mercantile custom that an unendors- 
ed railway receipt is used in the ordinary course of business as proof of the 
possession or control of goods, unendorsed railway receipt is not a docu- 
ment of title in the hands of a person to whom it is sent — Secretary of State 
V. Rishi Ram, A.I.R. 1928 AU. 145 (146), 50 All. 227, 108 I.C. 457. But 
see Governor General v. Joynarain, A.I.R. 1948 Pat. 36, 29 P.L.T. 99 where 
it has been held that the contract indicated by a railway receipt can be 
transferred without a writing, the form or melliod of transfer being regulat- 
ed by custom. The transfer can be made even by endorsement in blank 
coupled with delivery of the document, provided tiie intention is to make 
an absolute delivery of the goods-fbid. Where the railway receipt is 
handed over on payment of the price of the goods, tiiere is ^ch an absolute 
transfer— ibid. The endorsement of a railway receipt cou^ed mth a letter 
of lien to the effect that the goods were deposit^ wth the bank by way 
of security had the effect of passing the goods in the constructive possession 


140 



1114 TRANSFER Of ERORERfV 


C§EC. 137 


of the bank irrespective of the fact that there was no notice to the carrier 
— Mercantile Bank v. Official Assignee, A.I.R. 1933 Mad. 207 (209), 56 Mad. 
177, 64 M.LJ. 320. The railway receipt is in effect closed \vith aU the 
essential characteristics of negotiability thou^ it may not be a negotiable 
instrument' in the strictest sense — Shah Mulji Deoji v. Union of India, 
A.I;R. 1957 Nag. 31. Where there is a series of indorsements on the rail- 
way receipt the last endorsee can sue in his own name — Jbid. But see 
Commissioners for the Port of Calcutta v. General Trading Corporation, 
68 C.W.N. 410 where it has been held that the railway receipt is not 
like a negotiable instrument. 

Mate’s receipt : — ^A document denominated ‘mate’s receipt’ granted 
by a shipping company which merely acknowledges the receipt of the 
goods shipped and promises to carry them to the place of destination, 
is a simple ordinary receipt for goods and not a negotiable instrument ’ 
or a mercantile document of title within the meaning of tliis section, 
and caimot be transferred by mere endorsement. If the consignee endorses 
the receipt to another person, such person gets no title to the goods 
covered by the receipt and cannot compel the company to deliver the 
goods to himself — Natchpappa v. Irrawaddy Flotilla Co., 41 Cal. 670 
(P.C.), 22 I.C. 311, 18 C.W.N. 457. 
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(a) Statutes 


Year and chapter 

Subject * 

i 

1 Extent of repeal 

27 Hen. VIII, c 10. 

Uses 

The whole. 

13 Eliz. c. S 

Fraudulent 

Conveyances. 

! The whftle 

27 Eliz. c. 4 

Fraudulent 

Conveyances. 

1 

The whole. 

4 Wm & Mary. c. 16 

Clandestine Mortgages. 

The whole. 


(6) Acts of the Governor-General in Council 


Number and year 

[ 

1 Subject 

1 

i Extent of repeal 

IX of 1842 

Lease and release. 

The whole. 

XXXI of 1854 

Modes of conveying 



lands. 

Section 17. 

XI of 1855 

Mesne profits and 

t 


improvements. 

Section 1, in the title, the words 
"to mesne profits and”, and in 
the Preamble "to limit the 
liability for mesne profits and.” 

XXVII of 1866 

Indian Trustee Act. 

Section 31. 

IV of 1872 

1 

Punjab Laws Act. 

So far as it relates to Bengal Regu 
Jations I of 1798 and XVH of 
1806. 

XX of 1875 

Central Provinces 

So far as it relates to Bengal 

1 

1 

Laws Act. 

Regulation I of 1798 and XVII 
of 1806 

XVin of 1876 ... j 

Oudh Laws Act. 

So far as it relates to Bengal Regu- 
lation XVII of 1806. 

I of 1877 

Specific Relief Act. 

1 

In sections 35 and 36 the words “in 
writing.” 


Cc) Regulations 


Name and year 

m 

Subject 

Extent of repeal 

Bengal Regulation I of 
1798. 

Bengal Regulation of i 
XVII of 1806. ^ 

Conditional Sales. 

The whole Regulation. 

Redemption. 

The whole Regulation. 

Bombay Regulation V j 
of 1827. 

1 

Adtnowledgment of 
debts ; 

Interest ; . 

Mortgagees in 
Possession. 

Section 15. 










APPENDIX 

The Code of Civil Procedure 1908 

(ACT V OF 1908) 

ORDER XXXIV 

Suits Relating to Mortgages of Immovable Property 

,1. Parties to suits for foreclosure, sale and redemption — Subject to the 
povisions of this Code, all persons having an interest either in the mortgage security 
or in the right of redemption shall be joined as parties to any suit relating to 
the mortgage. 

Explanation. — pujsne mortgagee may sue for foreclosure or for sale without 
making the prior mortgagee a party to the suit; and a prior mortgagee need not 
be joined in a suit to redeem a subsequent mortgage. 

2. Preliminary decree in forccIosure-suit- 7 -(l) In a suit for foreclosure, if 
the plaintiff succeeds, the Court shall pass a preliminary decree — 

(a) ordering that an account be taken of what was due to the plaintiff at 
the date of such decree for — 

- (0 principal and interest on the mortgage, 

Ijit) the costs of suit, if any, awarded to him and, 

{Hi) the costs, charges and expenses properly incurred by him up to that date 
in respect of his mortgage-security, together with interest thereon ; or 

(b) declaring the amount so due at that date and 

(c) directing — ' 

(1) that, if the defendant pays into Court the amount so found or declared 
due on or before such date as the Court may ffx within six months from the date 
on which the Court confirms and countersigns the account taken under clause (a), 
or from that date on which such amount is declared in Court under clause (b), 
as the case may be, and thereafter pays such amount as may be adjudged due in 
respect of subsequent costs, charges and expenses as provided in rule 10, together 
with subsequent interest on such sums respectively as provided in rule 11, the 
plaintiff shall deliver up to the defendant, or to such person as the defendant 
appoints, all documents in his possession or power relating to the mortgagea 
poperty, and shall, if so required, retransfer the property to the defendant at his 
cost free from the mortgage and from all incumbrances created by the plaintiff 
or any person claiming under him, or, where the plaintiff claims by derived title, 
by those under whom he. claims, and shall also if necessary, put the defendant 
in possession of the property ; and 

(if) that, if pajment of the amount found or declared due under or by the 
preliminary decree is not made on or before the date so fixed, or the defendant 
fails to pay, within such time as the Court may fix, the amount adjudged due in 
respect of subsequent costs, charges, expenses and interest, the plaintiff shall be 
entitled to apply for a final decree debarring the defendant from all rights to 
to redeem the property. 

(2) The Court may, on good cause shown and upon terms to be fixed by the 
Court, from time to time, at any time before a final decree is passed, extend the 
time fixed for the payment of the amount found or declared due under sub-rule> 
(1) or of the amount adjudged due in respect of subsequent costs, charges, expenses 
and interest. 

(3) Where, in a suit for foreclosure, subsequent mortgagees or persons deriv- 
ing title from, or subrogated to the rights of, any such mortgagees are joined 
as parties, the preliminary decree shall provide for the adjudication of the respec- 
tive rights and liabilities of the parties to the suit iii the manner and form set 
forth in Form No. 9 or ,Form NOi 10, as the case may be, of Appendix D wi^ 
such variations as the circumstances of the case may require. 

High Court Amendments : 

Orissa Same as in Patna. 

Patna — In sub-rule (2) after the words “the Court may" insert the words 
“of its own motion or” (7.1.1936). 

3. Final decree in foreclosure-suit — (1) Where before a final decree debarring 
the defendant from all right to redeem liie mortgaged property has been passed. 
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?.“ due from him under 

in bihalf, pais a’final decree- ' by the defendant i 

prelimina^^^eCTee^^^ plaintiff to deliver up the documents referred to in the 
and, if necessary, — 


l**?*.^® retransfer at the cost of the defendant the mortgaged 
property as directed in the said decree, and, also, if necessary,— 

(c) ordering him to put the defendant in possession of the propertv, 

(2) ^ere payment in accordance with sub-ruic ff) has not been made, the 
Court shall, on application made by the plaintiff in this behalf, pass a final 
decree declaring that the defendant and all persons claiming through or under 
turn are debarred from all rights to redeem the mortgaged property and also, 
if necessary, ordering the defendant to put the plaintiff in possession of the 
property. 


(3) On the passing of a final decree under sub-rule (2), all liabilities to 
which the defendant is subject in respect of the mortgage or on account of the 
suit shall be deemed to have been discharged. 

4. Preliminary decree in suit for .sale— fP Tn a suit for sale, if the plaintiff 
succeeds, the Court shall pass a preliminary decree to the effect mentioned in 
clauses (al. (b) and fc) (i) of sub-rule (1) of rule 2, and further directing that, in 
default of the defendant paying as therein mentioned, the plaintiff shall be 
entitled to apply for a final decree directing that the mortgaged propertv or a 
sufficient part thereof be sold and the proceeds of the sale after deduction there- 
from of the expenses of the sale be paid into Court and applied in pajment of 
what has been found or declared under or by the preliminary decree due to the 
plaintiff, together tvith such amount as may have been adjudged due in respect 
of subsequent costs, charges, expenses and interest and the balance, if any, be 
paid to the defendant or other persons entitled to receive the same. 

(2) The Court may, on good cause shown and unon terms to be fixed bv 
the Court, from time to time, at any time before a final decree for sale is passed, 
extend the time fixed for the pavment of the amount found or declared due under 
sub-rule (1) or of the amount adjudged due jn respect of subsequent costs, charges, 
expenses and interest. 

(3) Power to decree sale in foreclosure suit . — In a suit for foreclosure in the 
case of an anomalous mortgage, if the plaintiff succeeds, the Court may at the 
instance of any party to the suit or of any other person interested in the mortgage 
.security or the right of redemption, pass a like decree (in lieu of a decree for 
foreclosure) on such terms as it thinks fit. including the deposit in Court of a 
reasonable sum fixed by the Court to meet the expenses of the sale and to secure 
the performance of the terms. 


(41 Where, in a suit for a sale or a suit for foreclosure in which sale is 
ordered, subsequent mortgagees or persons deriving title from, or subrogated to 
the rights of, any such mortgagees are joined as parties, the prcliminarj’ decree 
referred to in sub-rule (1) shall provide for the adjudication of the ‘ rcspccti%'e 
rights and liabilities of the parties to the suit in the manner and form set forth 
in Form No. 9, Form No. 10 or Form No. 11. as the case may be, of Appendix D 
with such variations as the circumstances of the case may require. 

High Court Amendments : 

Allahabad. —In sub-rule (21 after the words "the Court May” insert the words 
"of its otvn motion, or,” (24.7.1926). 


Assam. — Same as. in Calcutta. 

Calcntta, — Re-number sub-rules (31 and (4), as sub-rules (4) and (5) respsclivel>, 
and insert the following as sub-rule (3) : . , , , , -r 

“(3) The Court may in its discretion direct in the decree for sale that i 
the proceeds of the sale are not sufficient to pay the mortgage debt the mort- 
gagor shall pay the balance personally.” (3.2.1933). 

East-Pakisthan.— 5'awc as in Calcutta. 

5. Final decree in suit for sale— (1) Where, on or before the day of 
at any time before the confirmation of a sale made in pursuance of a final 
passed under sub-rule (3) of this rule, the defendant makes 

of all amounts due from h m under sub-rule (11 of 4. the Court shall, on 
application made by the defendant in this behalf, pass a final decree or, if such 
decree has been passed, an order, . 

(d) ordering the plaintiff to deliver up the documents referred to m the 

preliminary decree. 
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and, if necessary, — 

(6) ordering him to transfer the mortgaged property as directed in the said ' 
decree, 

and also, if necessary, — 

(c) ordering him to put the defendant in possession of the property. 

(2) Where the mortgaged property or part thereof has been sold in pursuance 
of a decree passed under sub-rule (3) of this rule, the Court shall not pass an order 
under sub-rule (1) of this rule unless the defendant, in addition to the amount 
mentioned in sub-rule (1), deposit in Court for payment to the purchaser a sum 
equal to five per cent of the amount of the purchase-money pmd into Court by 
the purchaser. 

Where such deposit has been made, the purchaser shall be entitled to an 
order for repayment of the' amount of the purchase-money paid into Court 'by 
him, together with a sum equal to five per cent, thereof. 

(3) Where payment in accordance with sub-rule (1) has not been made, 
the Court shall, on application made by the plaintiff, pass a final decree directing 
that the mortgaged property or a suffident part thereof be sold, and that the pro- 
ceeds of the sale be d^t with* .in the manner provided in sub-rule (1) of rule 4. 

High Conrt Amendments : 

Andhra Pradesh. — ^Same as in Madras. 

Kerala. — Same as in Madras. (9.6.59). 

Madras. — ^In sub-rule (3) between the words *|in this behalf and “pass a final 
decree” insert the words "after notice to aU parties.” (20.8.31). 

6. Recovery of balance doe on mortgage in suit for sale. — \^ere ^e net 
proceeds of any sale held under the last preceding rule are found insufiScient to 
pay the amount due to the plaintiff, the Court, on application by him may, if the 
balance is legally recoverable from the defendant otherwise than out of the property 
sold, pass a decree for suc^ balance. 

7. Preliminary decree in redemption suit. — fl) In a suit for redemption, 
if the plaintiff succeeds, the Court sh^l pass a preliminary decree — 

(a) ordering that an account be taken of what was due to the defendant 

at the date of such decree for — 

(i) principal and interest on rite mortgage, 

(ii) the costs of suit, if any, awarded to him, and 

(Hi) other costs, charges and expenses properly incurred by him up 
to that date, in respect of his mortgage-security, together with 
interest thereon ; or • 

(b) declaring the amount so due at that date ; and 

(c) directing — 

(i) that, if the plaintiff pays into Court the amount so found or declar- 
ed due on or before such date as the Court may fix within six 
months from the date on which the Court confirms and counter- 
signs the accoimt taken under clause (a), or from the date on 
which such amount is declared in Court under clause (b)/as the 
case may be, and thereafter pays such amount as may be adjudged 
due in respect of subsequent costs, charges and expenses as pro- 
vided in Rule 10, together with su'bsequent interest on such sums 
respectively as provided in Rule 11, the defendant shall deliver up 
to the plaintiff, or to such person as the plaintiff appoints, all 
documents in his possession or power relating to the mortgaged 
property, and shall, if so required, re-transfer the property to the 
plaintiff at his cost free from the mortgage and from all incum- 
brances created by -toe defendant or any person claiming under 
him, or, where the defendant claims by derived title, by those 
under whom he claims, and shall also, if necessary, put &e plaintiff 
in possession of the property ; and 

(if) that, if payment of the amount found or declared due under or 
by the prelimin^ decree is not made on or before the date so 
fixed, or the plaintiff fails to pay, ^vithin such time as the Court 
may fix, the amount adjudged due in respect of subsequent costs, 
charges, expenses and interests, the defendant shall be entitled to 
apply for a final decree — 

(a) in the case of a mortgage other than a usufructuary mortgage, a mort- 
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morteye“as «" anomalous 

S<S the ptppH^f’ “11 right to 

® The 5'°“’^^ ™“y* good cause shown and upon terms to be fixed bv the 
Court, from fame to time, at any fame before the passing of a final decree for fore- 
closure or sale, as the case may be, extend the time fixed for the payment of the 

S”**®*^ sub-rule 0) or of the amount a^ud^ due 
in respect of subsequent costs, charges, expenses and interest. ' 

• redemption suit. — (1) Where, before a final decree debar- 

plainfaff from all nght to redeem the mortgaged property has been passed 

under S pursuaLe of a Sal decree palscd 

under sub-rule (3) of this rule, the plaintiff makes payment into Court of all 
amounte dw from, him under suli-rule (1) of rule 7, the Court shall, on application 
made by the plaintiff in this behalf, pass a final decree or, if- such decree has 
been passed, an order — 

_(q) ordering the defendant to deliver up the documents referred to in the 
preliminary decree, 
and, if necessary, — 

(f>) ordering him to re-transfer at the cost of the plaintiff the mortgaged 
property as directed in the said decree, 
and, also; if necessary, — 

(e) ordering him to jiut the plaintiff in possession of the property. 

(2) Where the mortgaged property or a part thereof has been sold in pur- 
suance of a decree passed under sub-rule (3) of this rule, the Court shall not pass 
an order under sub-rule (1) of this rule, unless the plaintiff, in addition to the 
amount mentioned in sub-rule (1), deposits in Court for payment to' the purchaser 
a sum equal to five per cent of the amount of the purchase-money paid Into Court 
by the purchaser. 

Where such deposit has been made, the purchaser shall be entitled to 
an order for repayment of the amount of the purchase money paid into Court 
by him, together with a sum equal to five per cent thereof. 

(3) Where payment in accordance with sub-rule (1) has not been made, 
the Court shall, on application made by the defendant in this behalf, — 

(a) in the case of a mortgage by conditional sale or of such an anomalous 
mortgage as is hereinbefore referred to in rule 7, pass a final decree declaring that 
the plaintiff and all persons claiming under him are debarred from all right to 
redeem the mortgaged properly and, also, if necessary, ordering the plaintiff to 
put the defendant in possession of the mortgaged property j or 

(b) in the case of any other mortgage, not being a usufructuary mortgage, 
pass a final decree that" the mortgaged property or a sufScient part thereof be 
sold, and -Ae proceeds of the sale (after deduction therefrom of. the expenses 
of the sale) be paid into Court and applied in payment of what is found due to the 
defendant, and the balance, if any, be paid to'the plaintiff or other persons entitled 
to receive the same. 

8A. Recovery of balance doe on mortgage in suit for redemption, — \Vhere 
the net proceeds of any sale held under the last preceding rule are found insuffi- 
cient to pay the amount due to the defendant, the Court, _on aimhcation by him, 
may, if the balance is legally recoverable from the plaintiff othenvise than our 
of the property sold, pass a decree for such balance. 

9. Decree where nothing is ftfund due or where mortgage has been ovetpaid.— 
— ^Notwithstanding anything hereinbefore contained, if it appea«. npo” taking 
the account referred to in rule 7, that nothing is due to the defendant or that 
he has been overpaid, the court shall pass a decree directing th^e defendant, if so 
required, to re-transfer the property and to pay to the plainfaff the amounut 
may be found due to him ; and the plaintiff shall, if necessary, be put in possession 
of the mortgaged property. . . u 

10 Cnst of mortgagee subsequent to decree. — ^In finally adjusting the amount 
to be uaid to a mortgagee in case of a foreclosure, sale or redemption, the Court 

up to the time of actual payment. 
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11. Payment of interest. — ^In any decree passed in a suit for foreclosure, 
sale or redemption, where interest is legally recoverable, the Court may order 
payment of interest to the mortgagee as follows, namely: — 

(a) interest up to the date on or before which payment of the amount 
found or declared due is under the preliminary decree to be made by the mort- 
gagor or other person redeeming the mortgage — 

(i) on the principal amount found or declared due on the mortgage, — 
at the rate payable on the principal, or, where no such rate is fixed, at such rate 
as the Court deems reasonable. 

m 

(ill) on the amount adjudged due to the mortgagee for costs, charges, and 
expenses properly incurred by the mortgagee in respect of the mortgage-security 
up to the date of the prelimina^ decree and added to the mortgage-money, — at 
the rate agreed between the parties, or, failing such rate, at the same rate as was 
payable on the prificipal, or falling such rate at such rate not exceeding six per 
cent per annum as the Court deems reasonable ; and 

(h) subsequent interest up to the date of realisation or actual payment 
on the aggregate of the principal sums specified in clause (a) as calculated in 
accordance with that clause at such rate' as the Court deems reasonable. 

12. Sale of property subject to prior mortgage. — Where any property tte 
sale of which is directed under this Order is subject to a prior mortgage, the 
Court may, with the consent of the prior motgagee, direct that the property be 
sold free from the same, giving to such prior mortgagee the same interest in the 
proceeds of the sale as he had in the property sold. 

13. Application of proceeds. — (1) Such proceeds shall be brought into Court 
and applied as follows : — 

first, in payment of all expenses incident to the sale, or properly incurred in 
any atttempted sale ; 

secondly, in payment of whatever is due to the prior mortgagee on account 
of the prior mortgage, and of costs, properly incurred in connection therewith; 

thirdly, in payment of all interest due on account of the mortgage in conse- 
quence whereof the sale was directed, and of the costs of the suit in which the 
decree directing the sale was made ; 

fourthly, jn payment of the principal money due on account of that mortgage ; 
and 

lastly, the residue (if any) shall be paid to the person proving himself to be 
interested in the property sold, or if there are more such persons than one, then 
to such persons according to their respective interests therein or upon their joint 
receipt 

(2) Nothing in this rule or in rule 12 shall be deemed to affect the powers 
conferred by section 57 of the Transfer of Property Act, 1882 (IV of 1882). 

14. Suit for sale necessary for bringing mortgaged property to sale.— ^1) 
Where a mortgagee has obtained a decree for the payment of money in satisfaction 
of a claim arising under the mortgage, he shall not be entitled to bring the mort- 
gaged property to sale otherwise than by instituting a suit for sale in enforce- 
ment of the mortgage, and he may institute such suit notwithstanding anything 
contained in Order II, rule 2. 

- (2) Nothing in sub-rule (1) shall apply to any territories to which the Transfer 
of Property Act, 1882 (IV of 1882), has not been extended. 

15. Mortgages by the deposit of title-deeds and charges. — ^All the provisions 
contained in this Order which apply to a simple mortgage shall, so far as may be, 
apply to a mortgage by deposit of title-deeds within the meaning of section 58, and 

within the meaning of section 100 of the Transfer of Property Act, 
1882 (IV of 1882). 

High Court Amendment : 

^lahabad. — ^Read the present Rule 15 as Rule 15(1) and add as sub-rule (2), 
the following: 

“(2) Where a decree orders payment of money and charges it on immovable 
property, on -default of payment, the amount can be realized by sale of that 
property in execution of that very decree.” (17 January 1953). 
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ACCELERATION 

principles of, [138], 167 
recognition in See. 27, [I38], 167 
ACCESSION TO PROPERTy 
leased 

tenant encroaching on contiguous land, cfTcct, IS7S], 965 
landlord’s, when, [575), 965 
not landlord’s, when, [575], 965 

mortgaged 

acquired by mortgagee, when, [385], 629, [386], 629 
after decree, [436], 705 
capable of severance, when, [387], 631 
incapable, when, [388], 632 
enures to benefit of mortgagee, when, [434], 702 
instance of, [435], 703 

made after decree for sale on mortgage, [436], 705 
must take place during mortgage, [384], 628 
natural, [385], 629 
principles of, [384], 628 
ACCOUNT OF PROFITS REALISED 

mortgagee in possession, when liable to render, [471], 733 
when not, [475], 743 
ACCUMULATION OF INCOME 

religious endowment, when involved, [116A], 150 
rule against perpetuity and, [116A], ISO 
validity of, [115], 148, [116], 149 
ACQUIESCENCE 
by owner 

improvement when made by occupier, [225], 279 
transfer when made by ostensible owner, [182], 213, [183], 214, |I84J, 216 
ACQUISITION 
effect 

L. A. Act when acquires mortgaged property, [452], 716 
share of mortgagor, by mortgagee, [376], 60S 
ACT OF PARTIES 

T. P. Act confined to, [36], 51 
ACTIONABLE CLAIM 

debtor, notice to, necessity in transferring, [651], 1100 
definition of, (see Sec. 3), 17 

old definition, [648AJ, 1093 
essentials of notice of transfer, [654], 1103 
instances of, [21], 33, [649], 1094 
liability of transfer of (Sec. 13S), [655], 1105 
mortgage of (Sec. 134), [657], 1107 
notice of transfer of, [651], 1100 

essentials (Sec, 131), [654], 1103 
person disqualifide to traffic in, [658], 1199, P59J, lllv 
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ACTIONABLE CLAIM (jcontd.) 

transfer of, how effected (S'cc. 130), [650], 1097 
when takes effect, [651],' 1100' 
transfer of, person eligible to sue after, [652], 1102 
ADMINISTRATION SUIT 

lis pendens, application of, [244], 309 
ADOPTED SON 

transfer to, [102], 158 
ADOPTION PENDENTE LITE 

transfer pending suit, if, [247], 320 
lis pendens doctrine if applies, [247], 320 
not a transfer, [247], 320 
ADVANCEMENT 

provisions for, [174A], 201 
ADVANCE 

effect, when in money 

paying off prior mortgage decree, [518], 835 
paying off rent, [216], 265 

AGENT 

notice to 

amounts to, on principal, [32], 48 
tender of (see Sec. 102) 

AGREEMENT OF REPURCHASE IN 
sale deed, [337], 497, [338], 502 

of lease. [543], 893, [562], 941 

registration unnecessary, [562], 942 
of mortgage, [326], 477 

AGRICULTURAL FIXTURES 

transfer of agricultural lands and, [78], 109 
AGRICULTURAL LEASE 

apportionment of obligation, rule of, if applies to, [167], 191' 
chapter V, application to, [551], 912, [561], 940, [571], 956, [592], 998, 
[617], 1046 
instances of, [617], 1046 
ALIENATION 

compromise or family arrangement, by, [87], 119 
conditions restraining, validity, [90], 122, [91], 123 
by lease, [100], 134 
contained in a decree, when, [96], 130 
for some period, when, [95], 129 
imposed by law, when, [87], 120 
instances of on aiienation, [90], 121 
involuntary alienation, [93]^ 126 
life interest, on, [88], 121 
partial, when, [89], 121 
restraint on 

application of, [86], 118 
by lessee, [92], 124 

widow, [88], 121 

clog on redemption when effected by mortgagor, [362], . 576 
ALTERNATIVE SECURITY 

mortgaged property, destruction of and mortgagee’s right to, [419], 682 
amendment of ACT OF 1929 
enforcement of, [1], 2 
pending proceedings not affected, [lA], 2 
restrospective when, [lA], 2, [172], 198, [231A], 286 
jAN^TY-APPORTIONMENT of, [159], 186 
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ANOMALOUS MORTGAGE 

application of general principles, [S26], 850 
clog on redemption of, [361], 573, [527], 852 
combination of simple and usufructuary, [347] 531 
incidents of, [324], 475 

instances of, [347], 531, [348A], 534, [348B], 535 
local forms of, [348A], 534 
local usages, in cases of, [527], 853 
remedy of foreclosure in, [41 OA], 668 
rights and liabilities, [527], 851 
usufructuary mortgage by conditional sale, [348], 533 
APPORTIONMENT 

accrual of, from day to day, [162], 189 
agricultural lease, exemption of, [167], 191 
annuities and dividend, [160], 188 
application of doctrine, [158], 184 

on rent, [159], 184, [164], 190 
on royalty, [159B], 187 
benefit of obligation on severance (Sec. 87) 
meaning of, [158], 184 
notice of severance in, [16v], 191 
periodical payments and, [161], 188 
property where indivisible, [166], 191 
section where inapplicable. [166], 191 
ARREARS OF RENT 

claim for, on actionable claim, [21], 33 
ASSIGNMENT 


lease of, by lessee, [580], 973 

payment to lessor by lessee without notice of, by lessor, [217], 266, [489], 993 
rii^ts under marine or fire policy Insurance (Sec, J3S), 1108 
ATTACaiED TO THE EARTH 

lessee’s right to remove things, [579], 970 
meaning of, [20], 29, [78], 109 
property on transfer takes things, [78], 109 
ATTACHING CREDITOR 


right of redemption of, [514], 814 


ATTESTATION OF DEED 

anomalous mortgage, [351], 548 

consent of terms of and ostensible owners, [184], 216 

contents of deed, notice of and, [30], 47 

efiect of invalid, [355], 557 

estoppel if by, [18], 22 

form if any prescribed for, [18A], 24 

gift deed, [636], 1074 

rule, appKcability to Mohamedans, [636], 1075 
manners and mode of, [351], 548 


meaning of, [18A], 24, [351], 549 
mortgage deed, [353], 554 

by pardanashin lady, [354], 556 
invalid attestation, charge if created, [355], 557 
notice of deed, if, [30A], 47 
persons eligible, [352], 552 

scribe when eligible, [352], 552 
proof of, [351], 548 

registering ofBcers’, [ISA], 24, [353], 554 
signature of, if necessary, [353], 584 


AUCTION PURCHASER 

spit by, to set aside transfer by 3. Dr., P65]i 361 
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BABUANA LAND 

transfer of, [53], 76 
BENAMIDAR 

' application of principles of Sec. 41, [186], 219 
estoppel against, [183], 213 
BONAFIDE TRANSFEREE 

fraudulent transfer and, [261], 344 
improvement of property by, [224], 275 
without notice of option under Sec. 43, [203], 248 
BRITISH INDIA 

meaning/ of, [8], 7 
BUDDHIST ASCETIC 

disqualification to be a transferee, [66], 94 
BUDDHIST LAW 

gift under, effect, [633], 1070 
BUILDINGS 

transfer of land, if passes, [78], 109 
BURDEN OF PROOF 

mortgagor in possession committing waste, [399], 651 
transfers when, fraudulent (Sec. S3), [256], 334 
by limited owner, [192], 232 
by ostensible owner, [192], 232 


C 


CANTONMENTS 

extention of sections to, [8], 7 
CHAMPERTY AND MAINTENANCE 
meaning of, [65], 92 
CHANCE OF HEIR APPARENT 

legacy of, if transferable, [46], 68 
relinquishment of the chance, [42], 61 
transferability of, [42], 61, [45], 67 
CHARGE 

act of parties, by, how created, [527A], 854 
instance of, [530], 860 

registration of, if by writing, [129], 160, [528], 855 
cases where no charge created, [532], 868 
contract of sale, if creates, [294], 410 
contribution if creates, [497], 780 
created by an award of arbitrator, when, [531], 865 
created by decree, enforceability of, [407], 660 
created by operation of law, when, [527A], 857, [531], 863 
registration, if required, [528], 855, [531], 865 
enforcement of, [534], 870 

against purchaser without notice, [535], 872 . 
property in the hands of a person, meaning, [535], 874 
execution of decree creating, on property, [407], 660 
extinguishment of, [536], 877, [638], 883 
floating, meaning of, [530], 863 
future property on, [198], 241 
invalid, effect of, [379], 620 
keeping alive of, [536], 877 
lien and, distinctions, [528], 857. 

jimitfitipn of spits co-ptoitgagor tp enforce, [522], 84^ 
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CHARGE (contd.) 

maintenance of widow, if creates on property, [175], 202 
money due under exchange, if creates, [625], 1057 
mortgage and, distinctions, [327], 479, [528], 855 
property in hand of a person, meaning of, [535], 874 
purchasers charge for purchase money paid in advance, [319], 456 
registration if necessary to create, [33], 49, [529], 860 
requisites of a, [529], 857 

right of redemption of person having charge on redemption, [512], 807 
suit by, [513], 810 

sale of properties subject of a common, [320], 464 
transaction ineffectual when, [355], 557, [533], 870 
transfer on trust property, of, for expenses of trust, [535], 871 
for unpaid purchase money, [311], 443 
CHARITABLE PURPOSES 

transfer of property for, [117], 150 

rule against perpetuity affecting, if, [117], 150 

CLASS 

disposition in trust deed, transfer to a, [114A], 147 
gift to, [114], 147 
meaning of, [1128], 145 
transfer to, [110], 144 

members of a, attaining a particular age, [129], 160 
CLOG ON REDEMPTION 

anomalous mortgage, application of the rule, [361], 573, [527], 851 
instances of, [362], 573 

what are not, [363], 582 
principles of, [361], 573 
COLLUSIVE SUITS 

lis pendens, application to, [242], 305 
CO-MORTGAGOR, RIGHTS OF 

acquisition of right of redemption when redeems mortgaged properly, [517], 829, 
[522], 847 

right of expenses, of, [522], 846 
redemption by 

after mortgage decree 

amounts to redemption when, [523], 847 
claiming of interest by, [525], 849 
payment of balance doe, by, [523], 848 
payment in court, if necessary, 1523], 848 
redeeming, need not obtain possession, [524], 848 
CONCURRENT LEASES 

effect of, when of the same property, [582], 982 
COMPENSATION 

right of mortgagee to, v^hen L. A. Act acquires mortgaged properly, 

[452], 716 

COMPROMISE 

transfer, if, [84], 116 

CONDITIONS RESTRAINING ALIENATION 
conditions 

in gift, [95], 128 
making interest determinable 
on insolvency, [99], 133 
on attempted alienation, [99], 133 
precedent and subsequent, [133], 163 
property, enjoyment of, when postponed, [95], 128 
forbidden by law, [135], 164 
fulfilment of, where impossible, [134], 164 
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CONDITIONS RESTRAINING ALIENATION (.contd.) 
ignorance of, [137], 16S 

immoral and opposed to public policy, [136], 164 
instances of, subsequent, [139], 170 
specified uncertain events, happening of, and (JSec. 31), 172 
subsequent, strict fulfilment of, [140], 171 
substantial fulfilment of, precedent, [137], 165 
super added, meaning of, [139], 170 
validity when, [142], 172 
CONDITIONAL TRANSFER 
acceleration, [138], 167 

conditions precedent and subsequent, [133], 163 
forbidden by law, [135], 164 
fulfilment of condition precedent (JSec. 26), 165 
fulfilment, where impossible, [134], 164 
immoral or opposed to public policy, [136], 164 
one person, to, coupled with transfer to another, [138], 167 
substantial compliance, whpn sufficient, [137], 165 
ulterior disposition, [138], 167, [138A], 169 
condition super added, [139], 170 
prior disposition, if affected by, [141], 172 

CONSENT 

actionable claim, of debtor in case of transfer of, [651], 1100 
ingredients of, [184], 216 

transfer by ostensible owner with real owners, [182], 213 
CONSIDERATION 

bonafide transferee for, [262], 348 
good faith essential, [261], 344 
meaning of, [262], 348 
of mortgage, [329], 484 

partly real and partly fictitious when, [262], 348 
p ayment of part of, of mortgage money, [330], 487 
CONSOLIDATION OF MORTGAGES 
abolition of, [377], 617 
covenant of 

conditional when, [380], 622 
enforcement of, [378], 618 
unsecured debts, [379], 620 
parties in a suit for by mortgagee, for, [414], 672 
CONSTRUCTION, RULES OF 

deed creating vested or contingent interest, [122], 156 
heading of section, [1], 2 
mortgage deed, [325], 476 
report of Select Committee, use in, [5], 6 
statute, [5], 6, [35A], 51 
transfer deed, [73], 101 
' CONSTRUCTIVE NOTICE 
definition of, [23], 38 

government, application of rule to, [31], 48 
instances of, [23], 38, [24], 39, [25], 41 
possession when amounts to, [28], 45 
registration whether amounts to, [27], 44 
CONTINGENT INTEREST 

cases where no — created, [128], 160 
examples of, [127], 158 

happening of specified uncertain events and transfer of, [130], 161 

transfer of, modes, [43A], 66 

vested interest and distinction, [120], 152 


I 
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CONTRACT ACT 

applicability of sections of, [55], 50 
CONTRACT TO TRANSFER {_see TRANSFER) 

CONTRIBUTION TO MORTGAGE DEBT 
apportionment of liability in, [496], 779 
ascertainment of value of property liable to, [495] 778 
charge created, if by, [497], 780 ’ 

complete discharge of mortgage, and, [491], 765 
contract to contrary, if creates right to, [492], 766 

contribution by mortgagee purchasing a portion of mortgaged property, [494], 773 
instances of, [494], 773 i f 

interest, payment of, person claiming, [494], 773 
limitation in suit for, [497], 780 
lis pendens application in suits for, [235A], 298 
mortgagee’s right if unafifected, [493], 767 
principles of, [491], 765, [493], 767 
right of, if subject to marshalling rule, [496], 779 
right of mortgagee, if unaffected, [495], 767 
right of rateable apportionment of, [492], 766 
CONVEYANCE 

purchaser’s duty to prepare deed of, P03], 427 
CO-OWNER 

transfer by one, [204], 249 

a share in common property (S’ec. 47), 257 
enlargement of transferor’s share after transfer, effect, [210], 257 
COPARCENER 

transferability of interest of, [42], 61 
COURT OFFICERS 

bar in traffic in actionable claim (Sec. 236), [659], 1110 
COVENANT BY MORTGAGOR 

prior incumbrances, for payment of, [396], 645 
rent, for payment of, [395], 644 
COVENANT RUNNING WTIH THE LAND 
affirmative when, [98], 132 
defence of title of mortgagor for, [393], 644 
enforcement against mortgagee’s assignee, [379], 620 
gratuitous transferee and, [ISO], 212 
mortgagor by 

obligation cieated by decree, when, [180], 212 
of indemnity, [308], 434 
of title in sale, [308], 434 
lease in, [572A], 957 

onerous, extending beyond redemption, if clog, [362], 526 

payment of prior incumbrances, [396], 645 

personal, if affected by rule against perpetuity, [107], 140 

principle (See. 40), [396A], 645 

quiet enjoyment of leased property, [574], 959 

restraining alienation by if a clog, [362], 576 

restrictive, [177], 205 

rule against perpetuity, application of, [107], 140 
title, for, by mortgagor, [391], 640 
transferee with notice of, [308], 434 
CREDITORS 

cancellation of transfer, suit by, [259], 352 
intention to defraud, [256], 334 

defrauding a subsequent creditor, [257], 338 
meaning of, [257], 338 
preference of one creditor, [263], 352 
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CROWN GRANTS 

exemption from operation of the act, [15], 16 
DAMAGES 

right to sue for, if an actionable claim, [21], 33, [56], 78 

DEBT 

meaning of, [21], 33 
mortgage to secure a future, [329], 484 
sale of, securities, if carried by, [81], 114 
DEDICATION 

registration jf required for, [630], 1066 
transfer, if, [37], 54, [649], 1096 
writing evincing, formalities in, [630], 1066 
DELIVERY ORDER 

mode of transfer of, [662], 1112 
DELIYERY OF POSSESSION 

duty of, by lessor to lessee, [573], 957 

by mortgagee after redemption, [370], 393 
by vendor to purchaser, [305], 428 
failure to give, to lessee, effect, [565], 946 
gift to Hindus, necessity of, [631], 1068 
lessee to lessor, after expiry of term of lease, [587], 988 
non-registration of sale deed, if cured by, [288], 405 
purchaser when already in possession, [292], 408 
DENIAL OF LANDLORD’S TITLE 

agricultural lease, forfeiture of, for, [598], 1011 
by lessee, ingredients, [598], 1011 
cases which are not, [599], 1014 
suit for rent in, [598], 1013 
valid when, [598], 1011 
DEPOSIT 

acceptance of, by mortgagee, [508], 794 
after suit, [505], 792 
amount of, [503], 788 

cessation of interest, after, [510A], 801, [511], 802 
court in which to be made, [501], 786 

duty of mortgagor to enable the mortgagee to receive, [51 1], 802 
effect of, [473], 741, [506], 792, [510], 800 

withdrawal by mortgagor, when, [510], 800 
money, for purchase, [319], 456 
mortgage 

notice of, to [504], 791, [511],’ 802 
right of, to receive, [507], 794 

suit by, after deposit of money by mortgagor, [404], 657 
when minor, [502], 787 
person eligible to make, [500], 786 
in whose account, [502], 787 
right to make and accept, optional, [498], 783 
time for making, [499], 785 
DESTRUCTION OF LEASED PROPERTY 
doctrine of frustration and, [576], 966 
■ effect of 

by fire, [576], 966, [583], 985 
through fault of lessee, [576], 968 
mortgagee entitled to fresh security for, [419], 612 
DETERMINATION OF LEASE (Sec. Ill) 

breach of condition, lessee’s right to, [597], 1008 
by 

breach of express condition, [593], 597 
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determination of lease iSeclin (cowrf.) 

expiry of term, [593], 998 
forfeiture, [596A], 1006 
merger, [594], 1001 
surrender, [59S], 1003 
denial of landlord’s title and, [598], 1011 
notice of intention of, [600], 1016 
DISPOSITION 

effect of, when by landlord, [574A], 962 
DISQUALIFIED PROPRIETORS 

validity of transfers by. [68], 96 

after cessation ot disqualification, [262], 246 
DIVIDENDS 

apportionment of, [160], 188 
DONATIO MORTIS CAUSA 
_ definition of, [647], 1089 
gift and, distinctions, [647], 1089 
T. P. Act, if controls, [647], 1089 
DONEE 

person eligible to be, [628], 1062 

onerous gift to disqualified, [645], 1086 
universal, meaning of, [646], 1086 
DOWER 

lis pendens, rule of in suits for, [244], 309 
price, when amounts to ISec. 54), [278], 394 
valuable consideration, if, [262], 348 
DWELLING HOUSE 

transfer of a share to a stranger, [20S], 251 

E 


EARNEST MONEY . 

deposit of, [319], 456 
EASEMENT 

characteristics of, [76], 108 
dominant tenament, transfer without, [49], 70 
grant of, if amounts to sale, [276], 392 
lease and, distinctions, [344A], 897 
meaning of, [49], 70 

passing with the property, when, [76], 108 
ELECTION 

acceptance of benefit amounting, to, [154], 182 
benefit in lieu of property, [153], 182 
benefit to revert to transferor, [150], 180 
compensation in, [146], 177 

. different nature of two properties, if a bar to, [149] , 179 
disability in, [157], 183 
doctrine of, [145], 177 

donor intending to give other’s property, [147], 179 
guardian on behalf of minor, if can, [157], 183 
Hindus and Mahomedans, application of the rule to, [146], 17 
implied, when, [155], 183 

persons acting in different capacities, by, [15ZJ, loi 
same transactions, meaning of, [148], 179 
who need not elect, [151], 181 
ENGLISH MORTGAGE 

characteristics of, [324], 475 
construction of, [345], 519 
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■ ENGLISH Mortgage icontd.) 
incidents of, [345], 519 
limitation in, [345], 519 
Punjab, principle if applicable in, 1356], 569 
rights of mortgagee under, [411], 668 
ENJOYMENT 

postponement of, [95A], 130 
EQUITABLE MORTGAGE 

characteristics of, [324], 475 
essentials for, [346], 522 
incidents of, [346], 522 
intent to create security, essential, [346], 522 
mortgagee’s remedy under, [411A], 668 
priority of, [346], 522 
receiver, appointment of in, [411 A], 668 
registration where necessary, [346], 528, [3S6], 559 
ERRONEOUS REPRESENTATION 
meaning of, [196], 233 

ESTOPPEL FEEDING, THE (.see also FEEDING, THE GRANT BY ESTOPPEL) 
ingredients of, [193], 234 

owner’s right to improvement, when lost by, [225], 279 
vendor’s lien, when lost by, [311], 443 
EXCHANGE 

charge for money, if, due under, [625], 1057 
contract to contrary, and, [622], 1056 
defect of title in exchanged property, [623], 1056 
definition of, (Sec. IIS), [619], 1052 
feeding the estoppel, rule in, [197], 240, [623], 1057 
instances of, [620], 1053 
of mono? (Sec. 123), [626], 1058 
modes of, [621], 1054 
‘ partition and, distinctions, [618], 1052 
sale and distinctions, [618], 1051 
rights and liabilities of parties in, [625], 1057 
no right of pre-emption, [625], 1057 
when deprived of thing exchanged, [625], 1056 
transfer of ownership, gift of, [619], 1052 
EXECUTION OF DEED 
mode of, [350], 546 
proof of, [350A], 547 
EXECUTION 

decree creating charge on property, [407], 660 
money decree against mortgaged property, [406], 660 
proof of,- [3S0A], 547 
EXECUTION SALE 

doctrine of feeding the estoppel, in, [194], 235 
doctrine of lis pendens in, [233], 289 
doctrine of marshalling in, [320], 464 
restrdnt on, if invalid, [93], 126 
T. P. Act, if applies to, [13], 14, [72], lOl, [93], 126 
EXPECTANCY 

right of, to transfer, [44], 66 
compromise by, [45], 67 
estoppel in, [45], 67 
EXPENSES By MORTGAGEE 
for 

defence of mortgagee’s title against mortgagor, [446], 712 
improvements, [443], 700 
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EXPENSES BY MORTGAGEE {comd.) 

preservation from destruction, 1442], 710 
preservation from forfeiture or sale, [443], 710 
repairs, [442], 710 
renewal of lease, [447], 712 
interest on [449], 713 

management and collection of, by mortgagee in possession, [472], 737 

necessary, when, [440], 709 

tacking of, to mortgage money, [448], 712 

F 


FACTORY 

machinery if included in, [78], 113 
FAMILY SETTLEMENT 

Act, if covers, [42], 63 
FEEDING THE GRANT BY ESTOPPEL 

exchanges and sale, application of, [197], 240 
execution sale, application of, [194], 235 
leases, application of rule of, [199], 241 
mortgages, [198], 241 
principles of, [193], 234, [194], 235 
transfer by one co-owner and, [210], 257 
transfer forbidden by law and, [202], 246 
FIRE POLICY 

assignment of rights under (Sec. 13S), 1108 
FIXTURES 

agricultural, if passes with the agricultural land, [78], 109 
attached to the earth, meaning of, [20], 30 
doors and windows passes with house, [80], 113 
law of, [226], 281 

removal of, by the tenants, [579], 970 
FLOATING CHARGE 

meaning of, [530], 863 
FORECLOSURE OF SALE 

sale of portion of mortgaged property in, [413], 669 
sale of railway, canal or other public property, in, [412], 669 
usufructuary mortgagee, if entitled to, [409], 664 
FORFEITURE 

after decree, [611], 1032 
construction of clause of, [597], 1008 
court granting relief against, [611], 1032 
effect of, on under-leases, [612], 1036 
expenses for preservation from [443], 710 
lease, of, [597], 1006, [598], 1011 
nullity and, distinction, [609], 1031 
relief against 

non-payment of rent, [607], 1028 

other causes, for, [611 A], 1033 

period of grace when allowed, [610], 1031 

principles (Sec. 114), [610], 1031 

tender of rent and payment, [608], 1030 

waiver of, [603], 1021, [604], 1023, [604A], 1024 

FRAUD 

application of (Sec. S3), [254], 331 
creditor 

suit to avoid fraudulent transfer by, [257J, 333 
preference to some, [263J, 352, [258], 342 
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FRAUD (con/rf.) 

subsequent, benefit to, [257], 340 
element of erroneous representation, if, [196], 237 
estoppel and, [144], 174 

fraudulent intention, presumption of, [266], 367 
meaning of, [144], 175 
mode of establishing, [144], 175 
movable property and, [255], 334 
movable property and fraudulent transfer, [255], 334 
negligence when evidence of, [477], 747 
presumption of fraudulent intention, [266], 367 
indicia of, [267], 367 
pleading as to, [267], 367 
priority, if lost by, of prior mortgagee, [477], 747 
FRAUDULENT TRANSFER 

application of Sec. 53 to, [254], 331 

moveable property, if attracted by, [255], 332 
creditor, in, meaning, of. [257], 340 

defence by creditor, in suit against, [259], 343 
preference to one or some creditor, when, [258], 342, [263], 352 
subsequent creditor, benefit to, [257], 340 
fraud inter partes, effect, [264], 357 

fraud incohate, when, [264], 358 
fraud perfected, when, [264], 360 
fraudulent intention, presumptions, [260], 367 
intent to delay or defraud creditors, meaning, [256], 334 

transfer with, effect on subsequent transferee, [268], 370 
meaning of, [255], 332 
notice of, [261], 348 

prior transfer with intent to defraud, subsequent transferee, [268], 370 

protection of bonafide transferee, [261], 344 

representation by transferor, [196], 237 

transaction voidable only, when for, [258], 342 

suit to avoid transfer 

against insolvent, [265], 365 
limitation, [265], 366 
representative suit, an essential, [265], 361 
suit by whom, [262], 362 

by auction purchaser, [265], 365 
by attaching creditor, [265], 365 
by decree, holder creditor, [265], 364 
transfer with inteiit to delay creditor, [256], 334 
presumption of such intent, [266], 367 
FUTURE ADVANCE 

application to charges, [484], 757 
consideration of mortgage, if, [329], 484 
maximum expressed, [482], 756 
mortgage to secure,- when, [481], 755 
tacking of, [39], [483], 757 
future CORPS 

mortgage of, [39], 56 
transfer of, [39], 56 

Sec. 5 of T. P. Act if covers, [39], 57 

G 


GIFT 


acceptance of (Sec. 122) , [629], 1063 
essentials of, [629], 1063 
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GIFT (cantd.) 

persons eligible to accept, [628], 1062 

when one of several donees does not accept (See. 12.5) [640] 1078 

applicability of Sec. 123 to, [629], 1066 
attestation of, an essential requisite, [636] 1074 
class, gift to, [129], 160 

contract of, if creates interest in property, [627], 1060 
date, when takes effect, execution or registration, [638], 1077 
disqualified persons, gift to [Sec. 127), [645], 1086 
essentials of, [627], 1059 

under Buddhist Law, [633], 1070 

under Hindu Law, [631], 1068, [644], 1083 

under Muslim Law, [632], 1069, [644], 1083, [648], 1090 

Muslim when gifts to Hindu, [632], 1070, [644], 1084 
framed in the alternative, [144], 147 
future property to, validity, (627J, 1061, [639], 1077 
imperfect, if amounts to trust, [627], 1060, [638], 1077 
mode of (Sec. 123), [630], 1066 
moveable property, gift of, [637], 1075 
non-delivery of possession, effect of, [63SA], 1074 
onerous (Sec. 127), [645], 1086 
oral, effect of, [635], 1072 
public purposes, gift, for, [117], 150. [118], 151 
registration of deed of, [634], 1070 
revocation of (Sec. ISS), [641], 1079, [642], 1089, [643], 1083 
before registration, [641A], 1081 
signature by donor, essential requisite, [635], 1073 
unregistered, effect of, [635], 1072 
voluntary, an essential requisite, [627], 1062 
without consideration, essential requisite, [627], 1062 
GOVERNMENT 

' Crown Grants Act, effect on, [570], 953 

lease by, registration if necessary, [570], 953 
rule of constructive notice, if applicable, [31], 48 
GROSS NEGLIGENCE 

constructive notice and, [25], 42 
definition, if possible, [25], 42 
meaning of, [470], 732 

non-possession of title deed by mortgagee and, [480]. 751 
priority of mortgage, when lost for, by prior mortgagee, [470], 732 
GROWING CROPS 

transfer of land, if passes, [78], 109, [579A], 972 
usufructuary mortgagee’s right to, [230], 285 
GUARDIAN 

appointment of, on behalf of minor mortgagee, [540], 886 
election of, on behalf of minor, [157], 183 

time for election in India and England, [157], 183 


H 


HIGH COURT 

power to frame rules, [541], 887 
HINDU LAW 

accumulation of income and, [116], 149 
creation of perpetuities and, [105], 138 
gift under, [631], 1068, [644], 1083 
^evocation of gift under, [644], I0S4 
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HINDU LAW icontd.) 

transfer by one co-owner and, [204], 249 
transfer to a class if hits, [112], 144 
HISTORY OF THfi ACT {see TRANSFER OF PROPERTY ACT; 
HOLDING OVER 

agreement to the contrary in Sec. 116, meaning of, [61S], 1043 
effect of expiry of lease, on, [614], 1039, [616], 1043 
English and Indian Law of, [613], 1038 
terms of renewed lease after, [616], 1044 
vfith assent of lessor, meaning of in Sec. 116, [615], 1041 
HOUSE 

transfer of 

easement, if passes, [79], 113 
machinety, if passes, [80], 113 
what passes along with, [78], 111 

I 


IMMORAL OBJECT 

transfer for, if forbidden by law, [63], 89 
IMMORAL CONDITION 

transfer ydth, effect, [136], 164 
IMMOVABLE PROPERTY 

instances of, [17], 19, [18], 22, [243], 308, [284], 400, [547], 908 
meaning of, [17], 19, [633A1, 1070 
transfer of 

intangible thing, [285], 401 
reversion, [285], 401 
tangible thing, [284], 400 
IMPROVEMENT 

bonafide bolder making imder defective title, [220], 267, [221], 268 
circumstances entitling a person to, [222], 270, [223], 272, [224], 275 
compensation for, [228], 283 
definition of, [226], 281 

estoppel, when owner has knowledge of trespasser making, [225], 279 
mortgagee, how far can spend for, [389], 633 
purchaser’s right between dates of contract and sale, [318], 456 
. relief of petsons making, [227], 282 
value of, [229], 284 
INCUMBRANCE 

covenant for payment of prior, [396], 645 
discharge of 

procedure for, [322], 470 

provision by court for, on sale, [321], 469 

rules of on sale (Sec. 57), [321], 469, [322], 470 

vendee, when bound to discharge, [317], 455 

vendor’s duty to, existing on the date of sale. [307], 430 

INQUIRY 

purchaser from an ostensible owner, by, [189], 228 
transfer by a limited owner and duty of transferee, [171], 196 
extent of enquiry, [189], 229 
INSTALMENTS 

payment of mortgage money by, [405], 659 
INSURANCE 

application of money received under a policy of; [470], 732 
assignment of right under marine or fire policy (See, ISS), 1108 
mortgagee’s power to insure mortgaged property (Sec. 72), [449], 714 
policy, lights under (See. iff), [214], 263, [215], 264 
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INTANGIBLE PROPERTY 
instances of, [285J, 401 
mode of sale of, [28S], 401 
registration if necessary for transfer of, [285], 401 
INTEREST 

cMsation of, ^ter tender and deposit of mortgage money. [473], 741, [510], 803 
high rate of, if a clog on redemption, [363], S82 
mortgage money, on, [331], 488 
post diem, [331], 489 

receipts by mortgagee in possession in lieu of, [475], 743 

redeeming co-mortgagor’s claim to, on redemption money, [525], 849 

restriction on rate of, in mortgage, (331A], 490 

suit for, before principal money under mortgage due, [404], 657 

transfer of debt and passing of, [82], US 

vendor's lien for, on unpaid purchase money, [312], 451 


JOINT GRANT 

court’s leaning against holding, [207], 255 
JOINT tenancy 

principle under Hindu Law. [207], 2SS 
transfer of a part of, [207], 2SS 
JUDGMENT CREDITOR 

right Of, to redeem mortgaged property, [514], 814 

K 


KABULIAT 

excution by both lessor and lessee, [568], 949 

admissible against executant, if not by both, [568], 951 
registration, if compulsory of, [568], 951 
KANOM 

incidents of mortgages styled as, [348A], 534 
KANOM GRANT 

incidents of, [10], 11 


L 


landlord (ree aho LEASE) 

dispossession by, effect of, [574A], 962 

suit by, when trespasser dispossesses tenant during tenanej’, [574A], 964 
LEASE 

absence of writing and registration, presumption, [567], 949 
agreement of, [543], 893, [562], 942 

part performance, when lessee enters into possession, [562], 941 
agricultural, and application of Chapter V, [551], 912, [561], 940, [571], 956,1592], 
998, [617], 1046 

bemeadi, incidence of, [546], 900 

calculation of month and year of tenancy, [557A], 932, [591], 995 
exclusion of date of commencement, [557A], 932, [591], 995 
concurrent, effect of, [547], 909, [582], 982 
contained in several documents, when, 1564A], 946 
consideration of, [548], 909 
convenant of renewal of, [587], 990 
definition of (JSec. JOS), [S60A], 940 
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delivery 'Of possession ih, [569], 952 
duration of, presumption as to, [553], 918 
easement and, distinctions, [544A], 897 
effect of 

failure to give possession, [565], 946 
non-registration of, [566], 946 ■ 
transfer of lease by lessor, [588], 991 
essentials of a valid, [542], 889 
from year to year, transferability of, [41], 60 
mode of effecting, [563], 943 
government, by, if registrable, [570], 953 
incidence of, when by minor, [544C,] 899 
lessor's benefit, conditions for, [100], 134 
licence and, distinctions, [544], 894 
lis pendens, application of the doctrine of, [246], 318 
long lease by mortgagor to mortgagee if clog on redemption, [362], 576 
lost grant and, [546], 095 
manufacturing, [55 lA], 913 
mode of effecting [Sec. 107), [560], 939 

exceeding one year, when, [542], 891, [567], 951 
execution by lessor and lessee both, compulsory, [568], 951 
indefinite period, when for, [545], 899 
less than an year, [34], 50 
year to year, when, [34], 50 

mortgagor in possession, power to grant, [397], 646, [397A], 650 
mortgagee in possession, power to grant, [465], 724 
notice of intention to terminate, [600], 1016 
notice to quit 

effect on sub-tenant, [554], 923 
notice when unnecessary, [554], 922 
on forfeiture of tenancy, [552], 917, [554], 920 
period of, [554], 923 
option to determine (Sec. 110), [591], 994 
oral lease, invalid, [560A], 940 

accompanied by possession when, [34], 50 
perpetual, [546], 900 

for indefinite period and, [545], 899 
long possession .and, [546], 904 
onus to prove, [546], 907 

pre-act leases, if covered by Act, [10], 11, [594], 1001, [600], 1019, (541A], 889 

premature determination of, [597], 990 

registration of, [34], '50 

renewal clause in, [542], 892 

specific performance, doctrine of and, [562], 942 

tenancy at wiil incidence of, [544B], 897 

termination of 

by expiry of term of, [593], 998 
by forfeiture, [596A], 1066, [597], 1066, [598], 1066 
by merger, [594], 1002 
by surrender, [595], 1003, [596], 1004 
granted by life tenant, when, [593B], 1000 
on happening of some event, [593A], 1000, [593B], 1000 
transfer of, [588], 991 

a portion of demised land, [590], 993 
with security, [550], 991 
?liri pesgi, [344], 51 
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LEGACY 

chance of, if transferable, [46], 68 
LEGAL MAXIMS 

accessio cedit principal!, [384], 628 
Nemo potest esse tenens el dominus, [594], 1001 
Omne majus continet in se minus, [503], 788 
once a mortgage always a mortgage, [361], 573 
pendente Ute nihil innovator, [232], 287 
quicquid inaedificator solo solo credit, [220], 268 
qm'cquid plantatur solo, solo credit, [20], 30, [78], 110 
qni prior est tempore potior est jure, [211], 258, [276], 746 
qui sentit commodum sentire debt et onus, [645], 1085 
redeem up forelose down, [521], 845 
LEGAL NECESSITY 

maintenance, holder’s right if lost when transferred for, [176], 204 
transfer by limited owners, [180], 194 

inquiry by transferee, [170], 195, [171], 195 
LEKHI MEKHI MORTGAGE 
incidence of, [343], 516 
LESSEE 

duty of 

giving information to lessor, [584], 985 
pay rent to lessor, [582], 980 
restore possession, [583], 984 
user of property in tenant like manner, [585], 985 
restraint on alienation by, [92], 124, [100], 134 
rights and liabilities of (Sec. lOS), 953 
transfer by, of demised land, [580], 973 
LESSOR (ree LEASE) 

LICENCE 

incidence of, [544], 894 
lease and, distinctions, [544], 894 
LIS PENDENS 

all decrees in suits for i mm ovable properly covered by, [242], 306 
amendment of See. 52, if retrospective, {231A], 286 
any other properly, meaning of, P46], 315, [250], 325 
application of doctrine in suits 
compromised, [242], 305 
decreed exparte, [242], 305 
review of, effect, [240], 304 
revival of, effect, [239], 303 
application of doctrine in suits for 
administration, [244], 314 
claim suit, [238], 303 
contribution, P35A], 298 
dedaiation of charge, [244], 314 
dower, [244], 314 
enforcement of charge, [233A], 293 
interpleader suit, [244], 316 
maintenance suit, [244], 312 
movable property, [243], 308 
partition suit, [244], 3II 
preemption suit, [235], 296 
redemption suit, p34], 296 
rent suit, [244], 311 

collusive suits, if covered by, [242], 305 

court ol congretem jurisdiction, meaning of, [au. wn 
definite description of properQr and, [245], 317 


143 
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LIS PENDENS (contd.) 

doctrine of, explained, [232A], 288, [233], 290 
except under authority o/ court, meaning of, [251], 328 
execution and revenue sales and, [233], 289 
immovable property, operation limited to, [243], 308 . 

right to, to be directly in question, [244], 309 
ingredients of, [232], 288 
lease and, [246], 318 

negligence in execution of decree and, [238], 302 
of discharge of decree, meaning of, [238], 303 
on such terms as the lourt may impose, meaning of. [240A], 30 
or otherwise dealt with, meaiung of, [247], 320 
pendency of suit, meaning of, [236], 299 
commencement of, [237], 299 
period of continuance, [238], 301 
plea of, court where to be raised, [252], 328 
pre-suit transfer if covered by, [251], 326 
private sale by mortgagee, if affected by, [234], 296 
specific performance and, [244], 311 
suits in British court and, [240A1, 304 
transfer by persons other than parties in suit, [248], 321 
transferred, meaning of, [246], 318 

effect of pendente lite, [249], 322 
LIVING PERSON 

child in embryo, if a, [102], 136, [109], 143 
defitation of (.Sec, S), 51 
LUNATIC 

transfer by, validity, [68], 98 


M 


MOHAMEDAN LAW 

accrual of right of pre-emption in sale invalid under Act, [247], 390 
gift, how effected under, [632], 1069 
essentials of, [648], 1090 

gift by a Muslim to Hindu, if governed by, [632], 1070 
not affected by Chapter II, [14], 16 
revocation of gift under, [644], 1084 
Sec. 53, if inconsistent with, [255], 333 

transfer of right in expectancy if valid under, [14], 16, [42], 65 
MAINTENANCE 

arrears of, transferability, [53], 75 
champerty and, [65], 92 
charge on the estate, if, [175], 202 
decree, [175], 202 

grants for, if exempt from operation of Act, [16], 17 

lis pendens application of the rule in suits for, [244], 309 

meaning of, [53], 72 

light of, if can be transferred, [23], 72 

right of, if lost when property sold for legal necessity, [173], 207 
transfer of property when third party entitled to, [173], 198 
MARINE POLICY 

assignment of rights under (Sec. 1S5A), 1108 

repeal of section by Marine Insurance Act, 1108 
transfer of policies under (Sec. 130A), [653], 1103 

repeal of section by Marine Insurance Act, [653], 1103 

MARKETABLE TITLE 

meamng of, [308], 437 



MARRIAGE 

brocage contract, if valid, [641, 91 
provision for, if a legal necessity, [t74B], 202 
sanskara under Hindu Law, [174111, 202 
MARSHALLING 

essentials of, [487], 759 
execution sales and, [320], 465 
mortgage and, [486], 758, [4871, 759 
notice immaterial, [761], 
prejudice to 

right of third party, [490], 763 
right of transferee for value, [490], 763 
right of prior mortgagee in, [489], 762 
sales and, [320], 465 

subsequent purchaser, by (See. S6), [320], 467 
MATE’S RECEIPT 

transferability of, [662], 1 114 
MATERIAL DEFECT 

duty of lessor to disclose, in demised land, [572], 956 
duty of seller to disclose, in propeny sold [298]] 419 
purchaser’s remedy in case of, [299], 422 
MATERIAL QUESTION 

seller bound to answer during sate, [302], 426 
MERCANTILE DOCUMENT OF TITLE 
delivery order, if a, [662], 1112 
meaning of (See. 137). [662], 1112 

definition in English Factories Act, [662], 1114 
definition in Indian Contract Act, [662], 1112 

MERGER 

amendment of (Sec. 101), if retrospective, [53SA), 875 
before amendment, [538], 883 
keeping alive, principles of in, [536], 877 
lessor and lessee, merger of interests of, [594], 1001 
essentials, [594], 1001 

prior mortgage and subsequent merger of, [535], 875, [535C]. 876 
subsequent mortgagee paying off prior mortgage, [537], 881 
MESNE PROFITS 

claim to, if actionable claim, [21], 35, [56], 79 
contract of sale and completion, vendee if entitled to, [310], 443 
vendee if entitled in specific performance suit, (3I0J, 443 

MINERAL 

transfer of land if passes, [78], 112 
MINOR 

appointment of guardian in mortgage suit, [540], 886 
disqualification to be a transferee, [66], 94 
disqualification to be a transferor, [68], 96 
election of guardian on behalf of, [157], 183 
lease to, if valid, [66], 94 
sale or mortgage to, if valid, [66], 94, [295], 414 
MISDESCRIPTION OF PROPERTY 

effect of when by seller in sale deed, [300], 423 
MONEY DECREE 

execution of, against mortgaged property, [406], 660 
MONTHLY TENANCY (see LEASE) 

MORTGAGE 

anomalous (see ANOMALOUS MORTGAGE) 

■ ■ ' ^aracteristics of several cases of, [324], 475 
enumeration if exhaustive, [324], 476 
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MORTGAGE (c£»n<rf.) 

charge and, distinctions, 1327], 479, [528], 855 
clog on redemption, by long term, [363], 582 
consideration for, [329], 484 

mortgagor’s remedy, [330], 487 
part payment of, [330], 487 
consolidation of, [377], 617 

covenant as to, [378], 618 

of unsecured debt, [379], 620 
construction of deed of, [325], 476 
definition of (Sec. 58), 470 

in other enactments, [323], 473 
deposit of title deeds, by (Sec. 96), 849 
english, incidents of, [345], 519 
equitable, incidents of, [345], 521 
extinguishment of, [3666], 589 
future crops, of, [39], 56 
incidents of different kinds of, [407A], 661 
invalid, if takes effect as personal covenant, [416], 681 
maximum amount, securing of, [481], 755 
charge in case' of, [484], 754 
future advance, in case of, [483], 757 
maximum to be expressed, [482], 756 
principal money secured, meamng of, [348E], 542 

priori^ of mortgage if lost by misrepresentation of prior mortgage, [478] 748 
rate of interest, restriction on, 1331A1, 490 
registration if necessary, [348E], 542, [349], 542 
effect of invalid repstration, [349], 542 
effect of non-registration, [349], 542 
renewal of, [332], 493, [389A1, 638 

sale and, by conditional sale, ^stinctions, [337], 497, [338], 502 
securing an uncertain amount when maximum expressed, [481], 755 
specific immovable property, an essential, [328], 483 
specific performance of agreement of, [326], 477 
takes effect, when, [332], 492 
transfer of, [332], 492 
transfer of interest, if, [327], 479 
MORTGAGE DEBT 

actionable claim, if a, [17A], 21 
immovable property, if, [17A], 21 
MORTGAGE BY CONDITIONAL SALE 
characteristics of, [324], 475 

combination of, and usufructuary mortgage, [34], 531, [348], 533 

expiry of the term of contract of recovery if extinguishes, [371], 595 

incidents of, [339], 505 

instances of, [340], 508 

rights of mortgagee, under a, [410], 667 

sale and, distinctions, [337], 497, [338], 502 

old law, could be effected by two documents, [337], 497 
new law, to be effected by one, [338], 502 
MORTGAGED LEASE (see also LEASE) 
reneswal of 

by mortgagee, [389A], 683, [447], 712 
obtained by mortgagor, when, [437], 706 
MORTGAGED PROPERTY 

accession to (see ACCESSION) 

acquisition under L. A. Act an& mortgagees’ right to compensation, [452], 716 
barge for, [454], 71? 
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mortgaged property (coHtd.) 

auction purchase by mortgagee, effect, [372], 598 
execution of money decree against, 1406], 660 
improvements to, by mortgagee, [389], 633 
insurance of (Sec. 7S), [449], 713 

mortgagee’s right to spend money on, [439], 709, [440], 709, [442], 7l0 
no foreclosure or sale on portion of, [413], 669 
power of sale without intervention of court, [427], 693 
preservation from forfeiture or sale, [443], 710 
receipts from, application of, [472], 737 
receipts from, in lieu of interest (Sec. 77), [475], 743 
redemption of portion of, [375], 603 
revenue sale of, mortgagee’s remedy, [453], 717 
MORTGAGEE 

“acquired” meaning of, [376], 612 

acquisition by, of share of mortgagor, [376], 60S 

auction purchase of mortgaged property by, [372], 598 

claim to surplus sale proceeds or compensation, priority, [454], 719 

interest of a, if a property, [38], 55 

meaning, reference to, in the Act (See. SffA), [357], 563 

need not be in possession, when, [439], 709 

for defending title against mortgagor, [446], 712 
for supporting mortgagor’s title, [445], 712 
power of sale (see also POWER OF SALE) (Sec. 69), [426], 693 
right of adding money spent on mortgaged property to principal, [448], 712 
costs, [449], 

interest and insurance money, [449], 713 
right of, to foreclose or sale (iJec. 67), 652 
right of, to proceed against all properties, [493], 768 
right of, to proceeds of revenue sale or acquisition (Sec. IS), 714 
right of, to spend money on mortgaged property, [438], 708 
MORTGAGEE IN POSSESSION 

collection of rents and profits by, [466], 726 
disturbance of possession of, [423], 688 
duties of 

kcepingaccountsofreceiptsandexpensesfor, [471],733,[472], 737, [473], 741 
making of repairs in case of waste etc., [468], 730, [469], 731 
payment of revenue, rents and public charges, [467], 727 
insurance by, [470], 732 
liabilities of (Aec. 76), [463], 722, [474], 742 

mortgagee taiung possession in any other capacity, duty of, [464], 722, [465], 724 
right of, to grant lease, [465], 724 
talcing possession, what amounts to, [464], 722 
effect of, [464], 723 
MORTGAGE MONEY 

due, meaning of, [259], 568 
interest, if included within, [331], 488, [369], 592 
meaning of, [369], 592, [403], 657 
payable, when, [339], 506, [404], 657 

before expiry of term, [404], 658 
to whom, [364], 587 

under instalment mortgage bond, [405], 659 
personal covenant to pay, [416], 677 
satisfaction of, out of usufructs, [382], 625 
suit for, against mortgagor’s representative, [424], 690 
composition of, [402], 652 
limitation, [402], 655, [406], 660 
mortgagor, when has right to, [415], 676 
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MORTGAGE MONEY {contd.') 

onus in, [402], 655 
paramount title in, [402], 655 
stay of, when, [425], 690 

MORTGAGE SUIT (see MORTGAGE MONEY) 

MORTGAGOR 

disturbance of possession by, [423], 688 
failure to deliver or secure possession to mortgagee, [422], 685 
implied contracts by (Sec. 6S), [390], 639 
runs with the land, when, [397], 646 
inspection and production of documents of title (Sec. BOB), 615 
meaning of, reference to the Act, [357], 563 
power to lease, [397], 646 
right of 

to redeem, [359], 568 
upon redemption, [370], 593 
security given by 

rendered insufficient, when, [398], 650 
sufficient, when, [400], 652 
suit against transferee, [424], 690 
wcste by, in possession, [398], 650, [399] 651 
wrongful act or default of, [420], 683 
instances of, [420], 683 
instances which are not, [421], 685 
MOVEABLE PROPERTY 

fraudulent transfer of, [254], 331 
gift of, mode of, [637], 1075 
lis pendens doctrine, application of, [243], 308 
mortgage of, [348D], 540 
MUNICIPALITY 

lease by, if governed by the Act, [602], 1019 

determination of by proper notice, [552], 915, [602], 1019 


N 


NEGLIGENCE 

effect of delay in bringing suit, [236], 299 
effect of in prosecuting suit, [236], 299 
_ , , gross, meaning of, [479], 749 

amounts to constructive notice, when, [25], 42 
meaning of, [25], 41 

priority of mortgage if lost by, [479], 750 
NEGOTIABLE INSTRUMENT 
assignment of, [650], 1100 

(Sec. 130), if applicable, [650], 1100 
choses in action, the instruments are, [661], 1111 
mode of transfer of, [661], 1111 

governed by N, I. Act, [661], 1111 
transfer by endorsement and assigmnent, distinctions, [661], 1111 
NOTICE 

agent’s, if of principal, [32], 48 
application in Punjab, [22], 36 
attestation, if amounts to, [30A], 47 
before redemption, [374], 603 
constructive, meaning of, [23], 38 
deed of, if of contents, [30], 47 
definition of (■S'ec. 3), 18 



KonCE (fontd.) 

explanation to, if retrospective, 126], 43 
on mortgages 
deposit, of, [504], 792 

service of, [Sll], 803 
effect on marshailing, [488], 759 

change in the law of, [488], 759 
essentials of, [22], 37 

intention to defeat cltJm of maintenance, notice of, [174], 198 
intention to determine lease, notice of, [600], 1016 
lis pendens and, [249], 322 
mortgagee’s, before sale, [428], 696 
negligence, effect of, [25], 41 
possession, when amounts to, [28], 45, [291], 408 
registration, when amounts to, [26], 43 
rent paid to transferor, after, of transfer, [165], 191, [218], 266 
without, of transfer, [217], 266 
restrictive covenant, [179], 210 
service of, if deposit on minor mortgagee, [540], 886 
transfer of actionable claim and, to debtor 
essentials of, [654], 1103 
necessity, if any, [651], 1100 
who can give, [654], 1104 
transfer of lease, notice of, [589], 993 
wilful abstention, effect of, [24], 59, PS], 41 
NOTICE TO QUIT 

according to Bengali calender, meaning of, [556], 928 
coupled with demand for enhanced rent, if valid, [555], 926 
expiring with the end of year or month, [557], 928 
fifteen days, of, necessary when, [557], 931 
onus as to suffidency, [555], 926 
requisite of a valid, [555], 924 

person eligible to serve, [558], 933 
service of, [559], 935 

suit for ejectment, tenability without, [602], 1019 
waiver of {Sec. 113), [606], 1025 


O 

OBUGATION ARISING OUT OF CONTRACT 
incidents of, [178], 207 

annex^ to land, when, [178], 209 

occupancy right 

transferability of, [67], 95 
OFFICIAL RECEIVER 

sale by, if transfer by operation of law, [13], 15 
ORAL TRANSFER 

valid when, [84], 116 
OSTENSIBLE OWNER 

extent of interest, transferred by, [191], 232 
meaning of, [186], 219 
payment of tent to, [217], 266 
reasonable care and inquiry by purchaser, [188], 224 
extent of inquiry, [189], 228 
nature of inquiry, [189], 229 
transfer, by, incidents, [182], 213, [183], 214 
consent to real owner, with, [184], 2I8 
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ostensible owner {contd.) 

after suit, [184], 218 
of minor, [184], 219 
purchaser, when protected, [187], 224 
transfer in good faith, [190], 230 

onus of, [186], 224, [192], 232 
pleading, [192], 233 
transfer voidable, when, [186A], 224 


OTTI 

kind of mortgage of Malabar, [348A], 534 

redeemable, if before 12 years from the date, [348A], 534. 


PALA 

transfer of, [51], 74 
PARAMOUNT TITLE 

question of, in mortgage suit, [402], 655 
PARDANASfflN LADY 

attestation of mortgage deed by, [354], 556 
gift by, [627], 1061 
transaction with, [69], 98 
PARTITION 

condition in restraint of, validi^, [95], 128 
exchange and, distinction, [618], 1051 
lis pendens, rule of, in, [244], 316 
right to, [204A], 250 
. transfer, if, [42], 62, [84], 117 
PART PERFORMANCE 

any person claiming under him, meaning of, [272C], 386 ' 
contract in, [272B], 384 
doctrine of {Sec. 53A), [270], 311 
application of, [271A], 378 
essentials of, [270A], 373 
limitation, in application if any, [272], 382 
moveable property, if attracted by, [273B], 389 
oral agreement, if attracted by, [273], 387 
scope, explained, [271], 273 
void agreement, if attracted by, [272B], 384 
possession in, [272B], 385 
previous law as to, [270], 371 
registration, law of, if superseded by, [271AJ, 386 
retrospective effect, if, [272A], 383 

transferee for consideration without notice and, [273A], 388 
written document, necessity of, [273], 387 
PATNI TALUQ 

application of the Act to, [10], 12 
PENDING PROCEEDINGS 

T. P. Act, if affects, [12], 14 
PENSIONS 

meaning of, [59], 86 

political, transferability of, [59], 87 

transferability of, [59], 85 . 

PERMANENT STRUCTURE 

lessee’s power to erect on the demised .land, [586], 988 

permanent tenure 

transferability of, created before the Act, [41], 60 
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permanent lease 

bemeadi lease, if a, (546], 908 

lease in perpetuity, word of flexible amplitude. [546], 900 
long possession, if an evidence of, [546], 904 
PERPETUITY, RULE AGAINST 

application of the rule, [106A], 139 
covenants in lease to, [108], 142 
covenants of redemption, [108], 142 
personal covenants, [107], 140 
religious and charitable endowments, [117], 150 
covenant running with the land and, [107], 141 
direction of accumulation in deed of endowment and, [116A], 150 
Hindu and Mahomedan Law. regarding, [195], 138 
meaning of, [104], 137 
PERSONAL COVENANT 

instance of, to pay the mortgage money, [416], 677, [417], 680 
PERSONAL ENJOYMENT 

transferability of, when interest restricted to, [SO], 71 
POSSESSION 


amounts to notice, when, [28], 45 
constructive, if a notice, [28], 47 
delivery of 

essential in gift among Hindus, if, [631], 1068 
ingredients of, [292], 408 

in case of lease, [573], 957 
non-registration if cured by, [288], 405 
in case of lease, [569], 952 
disttirbances of mortgagee’s, [423], 688 
lessee’s duty to restore on expiry of term, [587], 988 
lessor’s du^ to give and effect of default, [573], 958 
long, if evidence of perpetual lease, [546], 904 
mortgagee, right to get under simple mortgage, [335], 495 
prior unregistered deed versus subsequent registered, [28], 46 [291], 408 
right of usufructuary mortgagee 

to bring a suit for, [422], 686 
to recover, [381], 623 

to sue for money when mortgagor fails to give, [422], 6B5. 
instances of failure to secure to u. mortgagee, [422], 688 
vendor’s duty to secure, to vendee, [305], 428 
POWER OF SALE (see also MORTGAGE) 

arrears of interest, power to, in mortgage, [429], 696 
conduct of sale, [430], 697 
grounds for challenging the sale, [432], 697 
remedy in damages, [432A], 698 

mortgagee, having the power if can appoint a Receiver, [Sec. ODA), 699 
notice of sale to mortgagor before sale, [428], 695 
persons competent to exercise, [427], 694 
on assignment, [427], 695 
sale proceeds, appropriation of, [433], 698 
simple mortgagee's right to exercise, [336], 495, [427], 693 
PREAMBLE 

aid in construction of statutes, [1], i 


PREEMPTION 

covenant for, if runs with the land, [178], 208 

exchange, and the ri^t of, [625], 1058 

lis pendens, doctrine of, in suits for, P35j, 297 

clog on redemption when given to mortgagee after redemption, 




144 
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PREEMPTION 

transferability of, [52], 74 

sale invalid under Act but valid under Mohamedan Law and, [274], 401 
stipulation for in deed of sale, if void, [91], 123 
PREFERENCE 

one creditor to another, [263], 352 
PRICE 

conditional promise to pay, [279], 396 
meaning of, [278], 394 

paid, meaning of, [548], 910 

non-payment of, if prevents passing of title to vendee, [281], 397 
purchaser’s right to sue for possession despite, [281], 397 
proof of payment of, [282], 400 
PRIOR MORTGAGEE (see MORTGAGEE) 

PRIORITY OF RIGHTS 

application of the principles of, [212], 258 

documents executed and registered at different time and, [21 3], 261 

postponement of, [476], 746 

priority lost by fraud, [477], 747 

by gross negligence, [479], 748 
by misrepresentation, [478], 748 
transfer when creates, according to priority of time, [211], 258 
PRIVITY OF ESTATE ' 

liability of tenant to pay rent and, [580], 978 
PROCEDURE 

saved by the Act, if, [11], 13 
PROPERTY 

acquired by common fund, when, [207], 254, [208], 255 

easement annexed to, if passes on transfer, [76], 108 

instances which are not, [38], 55 

legal incidents of, if passes on transfer of, [75], 107 

life interest, if a, [88], 121 

meaning of, [38], 54 

any transferable, meaning, [41], 59 
in future, meaning; [39], 56 

suits in which ri^U to, directly and specifically in issue, [244], 309 
transferability of, when restricted to personal enjoyment, [50], 71 
PROVISO AND EXCEPTIONS 

aid in construction of statute, how far, [73], 104, [535], 872 
PUBLIC CHARGES 
payment of 

by mortgagee in possession, [467], 727 
by mortgagor, [394], 644 

by whom in respect of mortgaged property, [394], 644 
purchaser’s duty to pay after sale, [316], 455 
vendor’s duty to pay till date of sale, [306], 430 
PUBLIC OFFICE 

transferability of, [57], 84 
PUBLIC OFFICER 

instances of, who are, [58], 85 
salary of, non-transferability of, [58], 85 
PUBLIC POLICY 

transfer opposed to, effect, [64],-90 
PUBLIC PURPOSES 

transfer in perpetuity for, [117], 150, [118], 151 
PUISNE MORTGAGEE (see also MORTGAGEE) 
ri^t of 

to pay off prior mortgagee without redeeming intermediate, [516], 827 
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PUISNE MORTGAGEE (.confd.) 

to purchase mortgaged property at auction, 13721 J9S 
subrogation, [516], 825 
PURCHASER 

„ acquisition by mortgagee, of a share of mortgagor, [376], COS 
bonafide, from ostensible owner, 1187), 224, 1190], 230 ' 
chMgc for purchase money of, paid in ads-ance, [31 9], 4Sfi 
claim for maintenance protection of, in good faith, 1173], 198 
completion of sale and bearing of loss by, [315], 455 
duty of 

to disclose facts, [313], 452 

to inquire about necessity, when, [170], 194, [171], 196 
to tender purchase money, [314], 453 
enforcement of charge against a bona fide, [534], 871 
liability of 

to discharge incumbrance, [317], 455 
to pay future interest, [317], 455 
to pay rents and charges, [316], 455 
portion of mortgaged properly to redeem whole, [375], 603, (513), CIO 
rights of, to improvement, [318], 456 
PURCHASE MONEY 

charges for, paid in advance, [319], 456 
deposit of and earnest money, [319], 459 
interest and costs on, [319], 462 
personal liability of vendor for, when, [3118], 451 
proof of payment of, [282], 400 

purchaser’s liability to pay to vendee after completion of sale, [314], 453 
title, if passes to vendee before payment of, [281], 397 
vendor’s lien for unpaid, [311], 443 

R 

RAIL’WAY 

mortgage, right of sale or foreclosure, if, [412], 669 
RAILWAY RECEIPT 

mode of transfer of, [662], 1113 

rateable apportionment 

contribution and marshallings, distinctions, [492], 766 
principles of, [492], 766 
RECEIVER 

appointment of by mortgagee having power of sale (See. CPA), 699 
creditor’s right to appointment of, [S3], 77 
court’s power to appoint, [433A], 701 
equitable mortgagee’s right to apply for, [41 lA], 668 
simple mortgagee’s right to apply for, [408], 661 
RECONVEYANCE OF MORTGAGED PROPERTY 
after redemption, [370], 593 
REDEMPTION 

after decree, [523], 848 
attaching creditor, if entitled to, [514], 814 
clog on, [361], 573, [362], 576, [363], 582 
conditional covenant of, [380], 622 
covenant not to redeem one, [363], 586, [378], 618 
conditional, when, [378], 618 
extinguishment of right of 

by act of parties, [371], 595 
by decree of court, [373], 601 
lis pendens rule of, in suits for, [234], 296 
mortgagor’s right to, when. [359], 568 
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REDEMFnON (fiontd.) 

notice before, [374], 603 

one of several co-mortgagor’s right to, [522], 846, [523], 847 
one or two properties when separately mortgaged, [377], 617 
partial owner’s ri^t to, of whole property mortgaged, [323], 601, [513], 810 
payment of balance due of mortgage and, [523], 848 
persons having interest or charge on mort. property right to, [513], 810 
persons having interest or charge on ri^t to, [512], 807 
reconveyance of mortgaged property after, [370], 593 
portion of mort. property of, permissibility, [375], 603 
right of, [358], 564 
stipulated period, before, [359], 570 
suit for, [511A], 804 
costs, [358], 565 
decrees in, [358], 565 
parties in [511 A], 806 
successive suits, [358], 565 
surety’s right of, [514], 814 
usufructuary mortgage and right to, [360], 572 
REENTRY-RIGHT OF 

condition of, in lease deed when, transfer of lease, [92], 125, [597J, lOOff 
transferability of, [48], 70 
REGISTRATION 

against the wishes of donor, [634], 1071 
amounts to notice, when, [26], 43, [27], 44 
charge created by 

act of parties and, [528], 855, [531], 865 \ 

operation of law, [528], 855, [531], 865 
deed in writing and compulsory, [33], 49 

non-registration if cured by delivery of possession, [288], 371 
equitable mortgage and, [356], 559 
gift after donor’s death, [629], 1065, [634], 1070 
gift deed, registration by whom, [634], 1071 
lease deed and, [560A], 940 

eflFect of non-registration, [566], 946 
presumption in case of non-registration, [567], 949 
meaning of, [19], 29 
mortgage deed and, [349], 542 

effect of non-registration of, [349], 544 
invalid when, [349], 543 
prior mortgage, effect of, [480], 752 

priority of documents registered at different times, [213], 261. 
purchaser if acquires title before, [287], 703 
revocation of gift before, [641A], 1081 
sale deed, when compulsorily registrable, 287 
effect of non-registration, [287], 403 
value when less than Rs. 100/-, [290], 406 
transfer of actionable claim and necessity of, [650], 1097 

registration act 

definitions, applicabie how far in Act, [35], 50 
REHAN 

a type of mortgage, [342], 511 
RELIEF AGAINST FORFEITURE 

non-payment of rent and {Sec. Hi), [607], 1080 
other cases (fSec. 114 A), [611 A], 1033 
RELINQUISHMENT 

meaning of, [37], 54 
transfer, if, [42], 62 
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REMUNERATION 


clog on redemption, stipulation 
RENEWAL 


to pay to mortgagee, if, [363J, 587 


covenant for, a lease, [S87], 990 

mortgaged lease, when, I389A], 638 
RENTS AND PROFITS 

accrual of from day to day, [162], 189 
apportionment of, on transfer by landlord, [159], 187 
arrears of, meaning, of, [608], 1031 

bona fide paid to transferor, without notice of transfer, [216], 265, [217] 266 
covenant for payment of, by mortgagor, [395], 644 * 

expenses for collection of, [472], 737 
lease and, [549], 910 

enchancement of, during, [582], 98i 
payment by lessee, [582], 980 

payment of, to lessor without notice of latter’s transfer, [21 8], 267 
suit for, after transfer by lessor, [ 219 ], 267 
liability to lessee to pay, [582], 980 
mortgagee in possession 

collection by, [466], 726 
occupation rent and, [472], 738 
paid to transferor when, after notice of transfer, [218], 266 
purchaser’s doty to pay after sale, [310], 443 
seller’s right to, before completion of sale, [310], 443 
transfer of property and passing of, [77], 109 
REPAIRS 

lease expeiises of necessary, made by lessee, [577], 968 
lessee’s liability to make, [583], 983 
lessor when bound to make, [577], 968 
mortgage. 

duty of mortgagee in possession to make, [468], 730 
right of mortgagee in possession to make, when, [442], 710 
REPRESENTATIVE SUIT 

creditor’s to avoid a fraudulent transfer by debtor, [265], 361 
RESIDENCE 

right of, transferability, [S3], 77 
RESTRAINT ON ALIENATION (see ALIENATION) 

RESTRICTIONS REPUGNANT TO INTEREST CREATED 
contained in a decree, when, [96], 130 
instances of, [95], 128 
postponement of enjoyment, [95A], 130 
valid when, [97], 130 

exception to the rule, instances, [98], 132 
RESTRICTIONS ON USE OF LAND 

burden of obligation enforceable, [178], 208 
covenants for, [177], 205 
execution sale, in, [181], 212 
obligation created by decree, [180], 212 
transferee gratuitious and, [180], 212 
transferee with notice of, [179], 210 
RESTRICTIVE COVENANTS 

instances of, [98], 132, [177], 205 
RETROSPECTIVE EFFECT 

amendment Act of 1929, of, [lA], 2 
attestation, new deifinition of, if has, [ISA], 24 
doctrine of part performance, if has, [272A], 383 
li^t to redeem separately or simaltaneously, [376A], 616 
T. P. Act, if has, [10], 11 
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REVENUE 

mortgagee if bound to pay enhanced, [467], 728 

mortgagee’s charge on proceeds when property sold for arrears of, [451], 715 
mortgagee in possession, payment of, by, [467], 727 • • 

payment of, by lessee to save property from sale, [578],- 969 
REVERSION 

a word of wide amplitude, [285], 401 
REVERSIONARY RIOjEIT 

transferability of, during life time of widow, [42],'61 
REVIEW ; 

proceedings in,'if in continuance of original proceeding, [240], 304 
REVIVAL OF SUIT 

lis pendens doctrine of, application, after, [239], 303 
REVOCATION 
gifts, of 

before registration, [641A], 1081 
grounds of, [643], 1083 

Hindu law and Mahomedan law, under, [644], 1084 
when can be revoked, [642], 1081 
waiver or forfeiture, right of, if revocable, [604A], 1024 
RIGHTS AND LIABILITIES OF BUYER AND SELLER 
contract to the contrary, meaning of, [297], 418 
conveyance, preparation of, [303], 427 
covenant for title, [308], 434 
defect in title of seller, [298], 421 
incumbrance, discharge of, [307], 430, [317], 455 
interest on, [317], 456 
misdescription as to, [300], 423 
possession, delivery of and, [305], 428 
public charges, rents etc., payment of, [306], 430, [316], 455 
purchase money, payment of, [314], 453 

paid in advance, charge for, [319], 456 
purchaser’s duty to disclose facts, [313], 452 
purchaser to bear loss after sale, [315], 455 
purchaser’s right of improvement, [318], 456 
seller bound to disclose material defects, [298], 419 
seller’s right to rent before sale, [310], 443 
take care of property, meaning of, [304], 427 
vendor, bound to answer material questions, [302], 426 
vendor bound to produce title deeds etc., [301], 424, [309],' 
vendor’s charge 

enforcement of, [31 lA], 450 
for unpaid purchase money, [311], 443 
interest on unpaid purchase money, [312], 451 
personal remedy, [311B], 451 
RIGHT TO SUE 

instances of, [56], 78 
transferability of, [56], 78 
RULES 

High Court’s power to frame, [541], 887 

S 


SALARY OF PUBLIC OFFICER 
transferability of, [58], 85 

SALE 

absence of deed of, [288], 405 
a^eement for. 
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- SALE (fiontd.') 

creates interest or charge, if, [294], 410 
registrable, if, [319], 462 

applicability of T. P. Act provisions to Mahomedans, [274], 389 
boundaries or area, what to prevail, [274A], 392 
definition of, [274Ai, 391 
easement grant of, and, distinctions, [276], 392 
exchange and, distinctions, [618], 1051 
incumbrance, discharge of on (Sec. ST), [321], 469 
procedure for, [322], 470 
marshalling rule of, application to, [320], 465 
execution sale to, [320], 467 
mode of, [286], 403 
minor to, effect, [295], 414 

mortgage by conditional sale and, distinctions, [337], 498 
official receiver, to, [296], 415 
possession delivery of, [292], 408 
registration of, [287], 403 
date of, [287], 405 
effect of, [287], 403 

evidentiary value when unregistered, [289], 405, [290], 405 
invalid when, [287], 404 
possession versus, [291], 408 
reversion or other intangible tldng, if, [285], 401 
transfer of ownership, [276], 392 
SCHEDULED DISTRICTS ACT 
application of, [8], 9 
SCHEDULED DISTRICTS 

application of the Act in, [8], 9 
SCRIBE 

attestation of deeds by, [352], 552 
SECURITY BOND 

enforceability of, [405A]. 659, [535], 874 
SERVICE INAM 

sale of, [60], 87 
SERVICE TENURE 

incidents of, [546], 906 
transferability of, [54], 77 
SIGNATURE 

attestation of executant’, when uimccessary, [353], 554 
lessor’s, if necessary in deed of lease, [568], 949 
meaning of, [350], S47 
\ by attesting witness, [351], 547 
by mortgagor, [350], 547 
SIMPLE MORTGAGE (see MORTGAGE) 

SIMPLE MORTGAGE USUFRUCTUARY 
instances of, [347], 531 
rights of mortgagee under, [409], 664 
STANDING CROPS 

immovable property, if, [18], 23 
right of transferee after eviction, [230], 285 
STANDING TIMBER 

immovable property, if, [18], 23 
meaning of, [18], 23 
STATE GOVERNMENT 

power of to extend the Act, [8], 7 
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SUB LEASE (contd.) 

power of lessee to grant, [580], 975 - 

no forfeiture for granting of, [597], 1006 
SUB-MORTGAGE (see also MORTGAGE) 
incidents of, [348C], 537 
SUBROGATION 

advance to pay off mortgage decree and, [518], 839 
co-mortgagor’s right of, redemption of, [517], 830 

right, if can be claimed by volunteers, [518], 837 
complete satisfaction of mortgage, essential for, [519], 841 
essence of, [515], 819 
kinds of, [515], 819 

mortgagor paying prior debts if entitled to, [515], 821 
other persons right of, [517A], 832 
payment as mortgagor’s agent, effect on, [518A], 840 
payment of prior mortgagor’s decree and, [516], 827 
limitation, [516], 828 
presumption and onus, [518], 839 
principles of, [515], 819 
prior mortgagee’s right to, [515], 823 

prior mortgage when extinguished by subsequent mortgage, [518], 840 
registered agreement if necessary for, [518], 836 

subsequent mortgagee paying off prior mortgage, if entitled to, [516], 823 
when can claim [518A], 840 
surety’s ri^t of, [516A], 829 
third party, when can claim right of, [518], 834 
SUBSEQUENT CREDITOR 

benefit of (Sec. S3), extended to, when, [257], 339 
SUBSEQUENT MORTGAGEE (see MORTGAGE) 

SUBSEQUENT TRANSFEREE 

prior transfer with intent to defraud and right of, [268], 370, [269], 370 
SUB SOIL RIGHTS 

grant of, incidents, [78], 113 
SUBSTITUTED SECURITY 

partition of mortgaged property and, [392], 641 • 
other cases of, [392], 643 
SUE, MERE RIGHT TO 

includes what, [56], 79 
transferability of, [56], 78 
SURETY 

right of redemption of, of mortgagor, [514], 814 
right of subrogation, [516A], 829 
SURPLUS SALE PROCEEDS 

mortgagor’s right to claim after sale, [451], 715 

remedy when insufficient to satisfy debt, [453], 718 
SURRENDER OF LEASE 

effect on under lease, [612], 1036 
implied, when, [596], 1004 
termination of lease by, [596], 1004 
transfer, if amounts to, [84], 116 


T 

TACKING 

expenses under (Sec. 72), to mortgage, money, [448], 71-2 

disallowed, when, [520], 844 

further advances to original mortgage, money, 
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TENANCY {see LEASE) 

TENANCY AT WILL 

incidents of, [544B], 897 

tenant at sufference and, distinguished, [5448], 897, [614], 1039 
TENDER OF MORTGAGE MONEY 

actual production, if necessary to make [367], 590, [498], 783, [509], 797 
before suit for redemption, [368], 591 

cessation of interest on mortgage money after, [473], 741, [509], 798, [510], 800 
effect of, and deposit of mortgage money, [473], 741, [510], 800 
mortgagee's agent, tender to, effect {Sec. lOZ), [884] 
mode of, [509], 797 

notice of, made to minor mortgagee, [540], 886 
TENURE 

transfer of a portion of, [590], 993 


TITLE 

covenant for 

by mortgagor, [391], 640 

covenant for defence, [393], 644 
by vendor, [308], 434 

when sale by trustee, [308], 442 
defect in, of vendor, [298], 421 
defect of, in exchange, [623], 1056 
defence of mortgagee against mortgagor, [446], 712 
of landlord by tenant, [598], 1011 
when does not amount to, [599], 1014 
improvement made by person under de^ye, [220], 268 
lessor if to give covenant of to lessee, [572A]. 957 
rent when bona fide paid by holder under defective. [2n]. 266 
supporting mortgagor’s, by mortgagee m possession, [445], 712 

A by <”• UABIUmS OP BUYER 

transfer ,„b.euuently by incompetent transferee, [193], 234, [194], 235 

feeding the estoppel rule of. P93], ^4, 
application in lease, [199], 245 
application to mortgage, [193], 234 

application to sale, [197], 240 

fraudulent or erroneous representaUon in, [196], 
optional, effect of, [194], 235 

characteristics of u-nnening of specified event, [130], 161 

^passes along^vith.rfland [76], 108 
entire interest, if passes on [74], 104 

co-owners, by. of ‘“f'^gpecified event; [130], 161 


145 
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TRANSFER (courrf.) 

execution of decree transfer by, application of Act, [13], 14 

failure of prior and, [113], 147 

forbidden 

by law, when, [62], S8, [202], 246 
opposed to public policy, when, [64], 90 
\yith immoral object, when, [63], 89 
future property, of, [39], 56 
inquiry as to necessity of, [170], 194 
limits of, [171], 196 

lessee's transfer of interest in lease, [580], 973 
portion of demised land, when, [590], 993 
liability when attaches and to whom, [201], 246 
meaning of, [37], 51, [246], 318 
mode of 

actionable claim when, [650], 1097 

by gift, when, [see GEET^ 

by lease, when (see LEASE) 

by mortgage, when [see MORTGAGE) 

by sale, when, [286], 403 

to class, when, [112B], 145 

to two or more persons jointly, [206], 254 

to himself, [40], 57 . 

one co-owner, transfer by, [204], 249, [205],. 251 
operation of law, by, application of the' Act, [13], 14 
oral, when valid, [84], 116 

persons authorised to revoke the former, transfer by, [192A], 233 
persons competent tq make [68], 96 

under specified circumstances, when, [169], 193 
proper^ acquired by common fund and, [207], 254, [208], 255 
property, which may be transferred, [41], 59 
relinquishment, if a, [42], 62 - 

third person when entitled to maintenance, [173], 198, [174], 198 
tvriting, when necessary, [85], 117 
TRANSFER OF PROPERTY ACT 

amendments of, retrospective efiect of, [1 A], 2 

applicability, to transfer by operation of law, [13], 14, [72], 101 

commencement of, in Cochin, 7 

consolidating or complete, if, [1], 1 , [4], 5 . 

contract, if excluded, [36], 51 

Crown grants and maintenance grant, exemptions from, [15], 16, [16], 17, [570], 953 
extent of, [8], 7 
history of, [1], 1 

Mahomedan law, if affected by, [14], 16, [632], 1069, [644], 1084, [648], 1089 
pending proceeding, if affected by, [12], 14 
procedure not saved by, [11], 13 
transfer by act of parties. Act restricted to, [36] 51 
^ retrospective effect, if, [10], 10 

previous procedure unaffected by, [II], 13 
rights already extinguished revival of by, [12], 14 
saving of rights and liabilities before the, [10], 10 
scope of Act, [3], 4, [35A], 51 
TRANSFEREE 

disqualified when, [66], 94 

minor, power to be a, [66], 94 

lessee’s rights, [589], 992 • ■ • . , 

trespasser 

improvement made by, right to compensation [222], 270 
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trespasser (conrrf.) 

lessor if bound to protect lessee from [574), 962 

*'^*’*® disturbauce in mortgagee’s possession by, [423], 688 

TRUSTEE 

covenant of title in sale by, [308], 442 
expenses incurred for trust and charge on, [535], 871 

U 


ULTERIOR TRANSFER 

acceleration of, on failure of prior transfer. [138], 167 
conditional on happening of specified event (Sec, 2S), 169 
prior transfer, if affected by invalidity of, [141], 172 
will, condition in, [138A], 170 
UNBORN PERSON 

bequest to, [126], 158 
child en ventre sa mere, [102], 136 
Hindu lavir, provisions of transfer to, [lOOA], 156 
vested interest, when acquired on transfer for his benefit, [126], 158 
LINDER LEASE {see LEASE) 

UNDIVIDED SHARE 

mortgage of, [392], 641 
UNIVERSAL DONEE 

condition for being, [646], 1036 
debts of debtors, when bound to pay, [646], 1087 
UNLAWFUL OBJECT OR CONSIDERATION 
meaning of, [61], 87 
transfer for invalid, [61], 87 

instances of transfer, [62], 88, [65], 94 

UNPAID PURCHASE MONEY {see RIGHTS AND LIABILITIES OF BUYER AND 
SELLER) 

UNREGISTERED DEED OF SALE (see also SALE) 
evidentiary value of, [289], 405, [290], 406 
USUFRUCTUARY MORTGAGE 
characteristics of, [324], 475 
claim to interest by, [42], 687 
combination of 

mortgage by conditional sale and, [348], 533 
simple mortgage and, [347], 531 
delivery of possession if necessary, (355AJ, 558 
incidents of, [342], 510 

long tenn of, if a clog on redemption, [363], 583 
rights of usufructuary mortgagee, [409], 667 

recover possession, [381], 623, p82], 625, [383], 626 
redemption of, [360], 572 

duty of mortgagee to restore possession to mortgagor on, [370], 593 
satisfaction of mortgage money out of usufructs, [382], 625 


VENDOR, RIGHTS AND LIABILITIES OF {see RIGHTS AND LIABILITIES OF 
BU'YER AND SELLER) 

VESTED INTEREST 

contingent and, distinctions, [120], 152 

construction of donor’s intention material, [122], 156, IIZ31, la/ 
defeated by death of transferee, if, [IMJ. 15L 
direction for accumulation and, [124], 157 
interest passing on happening of an event, [124], 157 
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VESTED INTEREST (contd.) 

postponement of enjoyment and, [124], 157 
postponement of vesting and, [121], 155, [124], 157 
right of heir if a, [125], 157 
transferability of, [43], 65 


W 


WAIVER 

forfeiture of lease, of 

acceptance of rent and, [603], 1021 
notice to quit, [606], 1025 
other acts amounting to, [604], 1023 
revocation of, possible if, [604A], 1024 

WASTE 

by lessee 

acts of, [585], 987 
by mortgagee, in possession 

bar in committing, [469], 731 
by mortgagor, in possession 
acts of, [399], 651 
bar of, [399], 651 
onus of proof, [399], 651 
WILFUL ABSTENTION FROM INQUIRY 
constructive notice if amounts to, [24], 39 ■ 

WRITING 

absence of, and registration of lease, effect, [567], 949 
actionable claim, transfer of and necessity, [550], 1097 
charge by act of parties and necessity .of, [529], 857 
equitable mortgage and necessity of written document, [356], 559 
part performance and necessity of, [273], 387 
transfer, when necessary a writtai document, [84], 117, [85], 117 
WRONGFUL ACT OF MORTGAGOR 
instances of, [420], 683, [421], 684 

Z 


ZURIPESHGI LEASE 

incidents of, [344], 516 




